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PREFACE  TO  THE  FOURTH  EDITION. 


Ik  the  nine  years  that  have  passed  since  the  last  edition 
of  these  Commentaries  appeared,  constitutional  proTiaions 
have  been  adopted,  legidative  enactments  passed,  and 
numerous  State  and  Federal  decisions  made  on  the  im- 
portant subjects  which  are  embraced  in  its  plan.  And 
thus  the  law  has  not  only  been  still  further  extended  on 
previous  lines,  but  it  has  in  material  respects  been  modi- 
fied, altered,  and  enlarged.  This  is  well  known-  to  those 
who  have  kept  currently  informed  of  the  general  progress 
of  our  jurisprudence ;  it  will  be  apparent  to  all  who  shall 
compare  the  chapters  of  the  present  edition  with  the 
corresponding  chapters  of  the  previous  edition  upon 
Constitutional  Limitations,  Contracts,  Streets,  Eminent 
Domain,  Taxation,  Actions  and  Liabilities. 

That  the  work  shall  adequately  present  the  law  relating 
to  our  Municipalities  as  it  exists  to-day,  the  author  has 
spared  no  reasonable  labor.  The  adjudged  cases  to  date 
have  been  examined  one  by  one,  and  the  results  thereof 
are  embodied  in  this  edition. 

Grateful  to  the  Courts  and  to  the  Profession  for  the 
favor  with  which  from  the  first  they  have  regarded  the 
work,  and  with,  as  the  author  trusts,  a  pardonable  ambi- 
tion on  hia  part  to  improve  it,  he  deems  it  to  be  due  to 
them,  as'  well  as  to  himself,  to  state  that  he  has  sought 
with  diligent  and  loving  care  to  make  the  revision  thor- 
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ough,  and  that  to  thia  end  be  has  personally  gone  over 
not  only  every  section  but  every  sentence,  and  has  made 
sucb  changes  aa  the  expansion  of  the  law  required  and 
his  own  maturer  judgment  approved.  Scarcely  a  single 
section  is  without  alterations  or  additiona 

A  few  further  observations  may  be  permitted,  if,  indeed, 
they  are  not  required.  In  this  day  of  the  unprecedented 
multiplication  of  law  books,  there  are  two  questions  which 
the  profession  may  as  of  right  put  to  an  author.  The 
first  is,  Can  your  work  justify  its  existence?  The  justi- 
fication of  the  present  Treatise  is  placed  on  the  grounds 
quite  fully  stated  in  the  preface  to  the  first  edition,  which 
in  substance  are,  that  the  subject  is  of  acknowledged 
importance  in  all  the  States  and  Territories  of  the  Union ; 
that  no  English  work  is  applicable  or  adequate ;  and  that 
no  other  American  work  thereon  existed  or  exists. 

The  other  question  is,  Can  it  justify  its  size?  An 
elementary  treatise  may  he  wrought  out  upon  one  of  two 
different  plans.  The  one  is  to  state  aa  clearly  as  may  be 
ultimate  legal  principles  without  any  or  much  elaboration 
of  their  grounds  and  reasons.  It  requires  the  mind  of  a 
master  to  frame  propositions  which  shall  be  at  once  com- 
prehensive and  exact.  Instinctively  the  profession  in  both 
countries  has  immemorially  shared  in  Lord  Eldon's  fear 
of  the  dangers  that  lurk  in  abstract  and  general  prop- 
ositions. The  other  is  to  state  such  propositions  and 
principles,  but  to  state  them  in  connection  with  tlie  rea- 
sons and  grounds  on  which  they  rest,  which  are  chiefly 
to  be  found  in  the  adjudged  cases.  The  latter  course  has 
been  here  pursued,  for"  reasons  which  are  peculiarly  forcible 
in  a  treatise  on  this  subject  and  in  this  country.  Our 
Municipalities  are  inseparably  connected  with  the  organic 
framework  and  with  the  daily  action  of  our  political  insti- 
tutions. The  law  relating  to  them  is  developed  day  by 
day  in  the  actual  workings  of  those  institutions  in  every 
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section  of  tlie  country,  and  this  development  registers 
itaelf  in  constitutional  provbions,  in  statutory  enactments, 
and  in  judicial  judgments.  In  this  work  tbe  people,  the 
legislatures,  and  tbe  Courts,  State  and  National,  all  take 
tlieir  respective  parts,  of  which  perhaps  the  most  impor- 
tant, certainly  the  most  varied  and  constant,  is  the  part 
taken  by  the  judicial  tribunals.  It  is  the  high  and  deli- 
cate office  of  the  judiciary  department  to  elaborate  the 
rough  materials  of  our  daily  experience  and  litigation  into 
tbe  enduring  products  of  lawand  justice,  and  to  place  on 
record  for  our  instruction  and  guidance  the  reasons  of  the 
Judges  for  every  step  in  this  wondrous,  this  ceaseless,  this 
beneficent  process. 

No  writer  on  our  jurisprudence  is  authorized  to  speak 
oracularly,  to  excogitate  a  system,  or  to  give  to  his  views 
any  authoritative  sancUon.  To  this  rule  the  most  eminent 
are  no  exception,  since  every  work  upon  our  law  is  neces- 
sarily unauthoritative.  No  author  can  alter  this  inexorable 
condition ;  and  any  author  ought  to  be  content,  and  cer- 
tainly will  be  fortunate,  if  he  can  leave  on  tbe  imperishable 
structure  of  our  jurisprudence  some  visible  imprint,  some 
lasting  touch,  some  embodied  memorial,  however  slight,  of 
his  labors.  Even  judicial  judgments,  if  unaccompanied  by 
tbe  reasons  on  which  they  rest  and  which  give  to  them 
their  real  worth,  would  have  no  recognized  standing — and 
ought  to  have  none — in  the  professional  estimation  and 
regard. 

It  is  the  humble  function  —  but,  at  the  same  time,  the 
priceless  privilege — of  an  author  to  traverse  the  wide, 
rich,  and  varied  fields  which  the  legislative  records  and 
the  judicial  reports  of  all  the  peoples  in  both  hemispheres 
who  have  adopted  the  institutions  and  who  use  the  tongue 
of  England  thus  open  to  him;  to  gather,  analyze,  and 
compare,  and  then  to  state  the  results  of  his  labors  and  his 
studies,  accompanied  with  his  own  reflections,  criticisms. 
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and  conclusions,  which,  however,  have  the  value,  and  only 
Hie  value,  that  their  reason,  soundness,  and.  justice  give  to 
them. 

The  ancient  mere-stones  of  the  law  must  not  be  removed, 
but  reverently  preserved  and  regarded.  It  is,*however,  a 
mistake  and  a  delusion  to  suppose  that  they  either  do  or 
can  permanently  mark  the  actual  or  necessary  boundaries 
of  our  jurisprudence.  "  In  all  forma  of  government,"  sud 
Mr.  BuBEE,  "  the  people  is  the  true  legislator ;  there  are 
only  two  foundations  of  law, — equity  and  utility."  This 
is  especiaUy  true  of  the  American  Statea  The  wants 
and  welfare,  the  usages,  customs,  and  settled  notions  of 
our  people  and  their  collected  will  necessarily  find  ex- 
pression  in  our  constitutions,  statutes,  and  jural  system. 
While  the  function  of  the  judge  is  pre-eminently  declara- 
tive, it  is  also  necessarily,  though  subordinately,  legislative ; 
that  is,  he  inevitably  makes  law  in  and  by  the  very  pro- 
cess of  administering  it.  Whatever  is  of  worth  in  this  or 
in  any  legal  work  comes  mainly  from  the  judgments  of  the 
courts.  The  author  desires  to  add  that  the  work  is  purely 
technical,  and  is  intended  for  the  leg^  profession  in  every 
part  of  the  country,  —  for  lawyers  who  have  no  access  to. 
full  libraries,  as  well  as  for  those  who  have.  For  these 
reasons  be  has  made  the  notes  as  full  as  practicable  within 
the  space  allotted.  If  any  shall  complain  of  undue  elabo- 
ration in  this  respect  swelling  the  size  of  the  book,  the 
author  craves  leave  to  state  it  as  his  opinion  that  they 
probably  constitute  its  most  valuable  and  useful  feature. 

J.  F.  D. 

Ksw  Toms,  H»7, 1890t 
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A  BETTsiON  of  Qaa  Treatise  has  for  some  time  been  needed,  but 
the  pressure  of  other  duties  has,  until  recently,  prevented  ita 
preparation.  During  the  seven  years  that  have  elapsed  since  the 
la«t  edition  an  unusual  number  of  cases  has  been  decided  upon 
the  various  topics  embraced  in  the  work.  The  reported  decisions 
to  December  1, 1880,  have  all  been  diligently  examined,  and  the 
xesulte  of  such  examination  wrought  into  the  texture  of  the  pres- 
ent edition.  This  has  necessarily  increased  its  size,  and  corre- 
spondingly, it  is  hoped,  its  value.  More  than  two  hundred  new 
sections  have  been  written,  and  over  three  thousand  additional 
cases  cited.  Every  part  has  been  gone  over  with  conscientious 
care,  and  there  is  scarcely  a  section  in  which,  eitlier  in  the  text 
or  the  notes,  additions  and  changes  have  not  been  made.  It  has 
been  necessary  to  sectionize  the  work  anew,  but  the  numbers  of 
the  former  sections  are  enclosed  in  parentheses. 

In  consulting  the  Reports  the  author  has  been  surprised  and 
pleased  to  see  the  extent  to  which  this  Treatise  has  be^i  used  by 
lawyers  and  judges  as  an  aid  to  their  labors ;  and  in  again  pre- 
senting it,  in  its  new  and  altered  shape,  he  gladly  expresses  once 
more  his  sincere  and  profound  gratification  for  the  favor  with 
which  it  has  been  received. 

J.  F.  D. 

Ceurxat*  OoiImm  Lav  Sobooi^  Nsw  Tout, 
Juiu^  1,  ISSl. 
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The  favor  accorded  to  this  Treatise  hj  the  profesaion  is  gratify- 
ing to  the  author,  and  compensates  for  the  great  labor  of  its 
preparation.  Nothing  can  be  more  pleasing  to  an  author  than 
the  knowledge  that  the  studious  care  given  to  a  work  is  appre- 
ciated by  those  for  whom  it  was  written :  their  approving  opinion 
is  the  reward  he  covets  and  enjoys. 

The  First  Edition,  published  about  twelve  montha  ago  and  of 
nearly  double  the  usual  size,  has  been  exhausted,  and  at  the  re- 
quest of  the  publishers  the  Second  Edition  has  been  prepared. 
As  before,  this  has  been  the  personal  labor  of  the  author.  All 
reported  cases,  decided  since  the  first  publication,  have  been  ex- 
amiued,  and  the  text  and  notes  prepared  without  the  assistance 
of  others.  While  this  edition  embraces  a  summary  of  recent 
cases  to  the  latest  date,  and  contains  substantial  additions,  the 
structure  of  the  work  is  unaltered.  Some  new  sections  have  been 
added,  and  others  re-written.  The  principal  changes  have  been 
made  in  the  chapters  which  treat  of  Municipal  Securities,  Taxes, 
and  Assessments.  The  amount  of  negotiable  bonds  of  munici- 
palities lai^ly  exceeds  the  sum  of  the  indebtedness  of  all  the 
States,  and  it  has  been  the  earnest  endeavor  herein  to  exhibit 
accurately  the  American  law  upon  this  important  subject. 

In  conclusion,  it  is  deemed  fitting  to  express  to  the  Bench  and 
Bar  of  the  country  a  sincerely  grateful  appreciation  of  the  favor- 
able judgment  already  pronounced,  and  a  hope  that  the  same, 
upon  further  examination  of  the  work,  may  he  neither  reversed 
nor  modified. 

J.  F.  D. 

Datkrfdbt,  Iowa,  1873. 
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The  necessity  for  a  work  upon  Municipal  Corporations  was  so 
seriously  felt  by  the  author  wlien  holding  a  seat  on  the  Supreme 
Bench  of  a  State  where  questions  relating  to  the  powers,  duties, 
and  liabilities  of  municipalities  were  presented  at  almost  every 
term,  that  he  res^olved,  eight  years  ago  and  more,  to  endeavor  to 
supply  the  want.  Although  the  subject  is  one  of  unsurpassed 
practical  importance,  since  nearly  every  considerable  city  and 
town  in  the  United  States  is  incorporated,  no  American  work 
upon  it  has  ever  appeared.  A  careful  examination  of  the  English 
treatises  satisfied  the  author  that  they  were,  in  a  great  measure, 
inapplicable  here,  and  that  they  fail  to  cover  a  large  portion  of 
the  existing  field  of  the  law  upon  the  subject  as  enlarged  by 
American  legislation  and  practice.  True,  our  municipal  system, 
like  the  body  of  our  jurisprudence,  was  derived  from  England, 
but  it  is  remarkable  how  many-  changes  were  necessary  to  adapt 
it  to  our  system  of  government  and  mode  of  administration,  and 
to  the  wants  and  situation  of  oar  people.  Accordingly,  if  the 
municipalities  of  the  one  country  be  closely  com'pared  with  those 
of  the  other,  it  will  be  found  that,  in  their  structure,  powers,  and 
workings,  they  present  quite  as  many  points  of  difference  as  of 
similarity. 

We  have  popularized  and  made  use  of  municipal  institutions  to 
such  an  extent  as  to  constitute  one  of  the  most  striking  features 
of  our  government  It  owes  to  them,  indeed,  in  a  great  degree, 
it«  decentralized  character.  When  the  English  Municipal  Corpo- 
rations Reform  Act  of  1835  was  passed,  there  were  in  England 
and  Wales,  excluding  London,  only  two  hundred  and  forty-six 
places  exercising  municipal  functions ;  and  their  aggregate  popa- 
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laKon  did  not  exceed  two  milliona  of  people.  In  this  country 
our  municipal  corporations  are  numbered  by  thousands,  and  the 
inhabitants  tmbjected  to  their  rule  by  millions. 

Our  municipalities  are  habitually  clothed  by  the  legislatures 
with  extensive,  important,  and  diversified  powers,  and  con- 
sequently possess  a  much  more  composite  character  than  in 
England  or  elsewhere.  Strictly,  a  municipal  corporation  is  an 
institution  designed  to  regulate  and  administer  the  mere  local 
or  internal  concerne  of  tlie  incorporated  place  in  matters  per- 
taining to  it,  and  not  relating  directly  to  the  people  of  the  State 
at  large.  But  in  this  country,  much  more  generally  than  in  Eng- 
land, it  is  the  practice  to  make  use  of  the  municipality,  or  of  its 
officers,  as  agencies  of  the  State,  for  the  exercise,  on  its  behalf,  of 
ptihlie,  in  addition  to  corporate,  duties  and  functions.  From  the 
difference  between  these  two  classes  of  powers  the  American 
courts  have  deduced  conaequences  so  important  that  it  is  as  ne- 
cessary as  it  i&  oftentimes  difficult  to  distinguish  between  them. 
Besides,  it  has  unfortunately  become  quite  too  common  with  us  to 
confer  upon  our  corporations  extraordinary  powers,  such  as  the 
authority  to  aid  in  the  construction  of  railways,  or  like  under- 
takings, which  are  better  left  exclusively  to  private  capital  and 
enterprise,  and  to  create  in  their  corporate  capacity  indebtedness 
Uierefor,  enforceable  by  actions  in  the  courts,  and  which  must  be 
paid  by  taxation. 

Ibvested,  also,  within  certain  limits,  with  del^ated  legislative 
authority  concerning  the  property  and  conduct  of  their  inhabi- 
tants ;  with  capacity,  more  or  less  extensive,  to  acquire  and  dispose 
of  property  ;  with  the  power  to  elect  their  own  officers ;  to  make 
contracts ;  to  incur  liabilities  ;  to  exercise  Eminent  Domain  ;  and 
the  more  momentous  power  to  levy  and  collect  taxes,  general 
and  special,  —  these  corporate  agencies  are  thus  brought  into 
intimate  and  daily  contact  with  the  most  important  rights  and 
interests  of  their  inhabitants,  and  as  a  result  we  have  an  amount 
uid  variety  of  litigation  not  to  be  found  in  the  tribunals  of  other 
countries.  In  no  English  treatise  on  Municipal  Corporations  is 
there  a  chapter  upon  the  subject  of  civil  actions  and  liabilities, 
and  no  discussion  of  the  question  as  to  their  amenability  to 
respond  civilly  in  damages  to  individuals  for  acts  of  misfeasance, 
or  for  neglect  of  duty ;  and,  for  reasons  not  mat«rial  to  be  here 
stated,  the  occurrence  of  questions  of  this  kind  in  the  English 
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tribnnals  has  been  comparativel;  infrequeut.  The  Amer!c&n  Re- 
ports, however,  teem  with  caaeB  oa  this  subject,  and  the  civil 
liability  of  munidpal  corporations  upon  contracts  and  for  torts, 
and  tiie  mode  of  enforcing  it,  are  vith  us  the  most  important 
practical  topics  requiring  treatment  in  a  work  of  this  character. 

There  being  no  American  work  on  this  branch  of  the  law,  and 
the  decisions  in  this  country  relating  to  it  being  scattered  through 
the  reports  of  the  federal  courts,  and  those  of  thirty-seven  States, 
tiiere  was  little  to  guide  the  author,  either  as  to  the  arrangement 
of  bia  finbject,  or  as  to  what  bad  been  decided  by  the  courts  con- 
ceroing  it.  Accordingly  bo  had  no  resource  except  to  delve 
laboriously  for  his  materials  among  hundreds  of  volumes ;  but 
these  have,  one  by  one,  been  examined  by  bim  with  a  view  to 
find  all  that  could  be  advantageouBly  used  te  illustrate  the  sub- 
ject ;  and  the  result  is  given,  either  in  the  text  or  notes,  as  fully 
as  it  was  practicable  within  the  compass  of  a  single  volume. 
Mor  has  he  overlooked  the  aid  to  be  derived  from  other  sources. 
Every  English  publication  relating  to  the  subject  in  its  legal  or 
practical  relations  has  been  subjected  to  examination;  books 
which  could  not  otherwise  be  had  have  been  Bpeelally  procured 
from  abroad.  And,  throughout  the  present  volume,  no  iucou- 
slderable  pains  have  been  taken  to  set  forth  wherein  the  English 
and  American  municipalities  differ,  so  that  the  applicability  and 
precise  l^al  value  of  the  judicial  decisions  of  the  former  country 
would  be  better  understood. 

When  the  work  was  resolved  upon,  the  author  hoped  to  proceed 
with  the  leisurely  care  that  would  enable  hira  to  avoid  the  faults 
which  thorough  deliberation  might  result  in  correcting.  This 
hope  has  not  been  as  fully  realized  as  he  desired,  for  year  by  year 
his  official  duties  have  more  aud  more  encroached  upon  his  time, 
leaving  for  this  work  only  the  diminishing  intervals  between 
coortB.  In  its  preparation  he  has  often  envied  the  author  by 
profession  the  opportunity  for  continaous  and  unbroken  labor, 
and  be  cannot  but  feel  that  if  his  work  bad  not  been  prepared  in 
fragments,  it  would  not  have  fallen  both  so  far  below  his  ideal, 
and  what,  under  more  auspicious  circumstances,  he  himself  might 
have  made  it  It  is  hoped,  however,  if  it  shall  lack  the  symmetry 
and  finish  snch  an  author  would  have  given  it,  that  it  may  have 
compensating  advantages  in  its  thoroughly  practical  character ; 
and  these  it  will  surely  owe  to  that  experience  to  which  the  mere 


D.qit.zeaOvGoOt^lc 


SIT  PREFACE  TO   FIBST  EDITION. 

student  or  professional  writer  must  ever  be  a  stranger,  and  which 
can  be  had  only  upon  the  Bench  or  at  the  Bar. 

Some  peculiarities  in  the  tJianner  of  its  preparation  will  be 
observed.  The  aim  throughout  has  becu  to  make  a  work  which 
will  be  useful  to  the  profession.  Aware  that  in  most  cases  access 
to  complete  law  libraries  cannot  be  had,  the  author  has  endeav- 
ored, as  far  as  practicable,  to  supply  this  want,  and  to  make  the 
test  and  notes  exliibit  the  substance  of  the  adjudications.  This 
explains  why  so  much  care  has  been  taken  to  cite  the  cases  bear- 
ing upon  the  subjects  discussed,  and  accounts  for  the  fulness  of 
proofs  and  illustrations  to  be  found  in  the  notes. 

He  trustfully  submits  the  work,  which  fills  up  the  interstices 
between  judicial  duties  for  nearly  nine  years,  to  the  profession 
for  whose  assistance  it  is  designed,  and  whose  final  judgment  on 
it  will  not  be  otherwise  than  just.  If  he  could  be  assured  that  it 
has  a  value  at  all  proportioned  to  the  labor  first  and  last  bestowed 
upon  it,  he  would  venture  to  hope  for  a  judgment  not  alt<^ther 
unfavorable. 

Davkxpobt,  lawx,  1872. 


NoTB.  — The  flrst  edition  of  this  work  was  dedicated  as  follows :  ■ 

TO  Taat 
HONORABLE    SAMUEL    F.  MILLER,  LL.D. 


Wbatlier  I  share  In  tlia  gensisl  mdmlrmtion  of  yooi  jadtdal  tilenti,  or  liitoi  to  the 
lore  pcnuulTS  suggeitioni  of  a  voice  that  comei  to  me  from  !on|t  uaociation  U  the  bar 
ad  upon  the  bencb,  there  ie  no  one  to  whom  I  can  inscribp,  so  SttiDgl;  ai  to  jrouraeif, 
work  relating  to  an  important  bnutcb  ol  thM  adailM  which  70a  hav*  itudiad  *0  iMfij 
nd  imdenland  ao  well. 
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267)  1016 

D.  Boone  Co.  Ct.  (50  Mo.  817)  84 
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t'.  Kirkwood.    v.    Price,    v. 
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e,  HaU  (97  N.  C.  474)  828 

v.  Ball  (32  K.J.  L.  158)  460 
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V.  Harper  (8  O.  SL  707)  S2S 
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A  TREATISE 


UW  OF  MUNICIPAL  CORPORATIONS. 


HcmciFAL  iNsnruTioKa  —  introductory  historical  view.  — 

MUKICIPAL  ABUSES.  —  REMEDIES    BDGGESTED. 

§  1.  As  this  treatise  is  deaigned  strictly  for  the  practising  lawyer, 
it  does  not  fall  within  its  scope  to  give  a  detailed  account  of  the 
origin  and  rise  of  cities  and  towns,  or  to  trace  minutely  the  history 
of  the  rights,  powers,  and  jurisdiction  with  which  they  are  now  gen- 
erally invested.  Such  inquiries  more  appropriately  belong  to  the 
legal  antiquary,  to  the  historian,  or  to  the  general  scholar ;  and  yet 
a  brief  historical  survey  of  municipalities  will  conduce  to  a  more 
intelligent  understanding,  even  iu  its  practical  bearings,  of  the  sub- 
ject of  which  it  is  proposed  to  treat'  The  existence  of  towns  and 
cities,  and  probably  the  exercise  by  them,  to  a  greater  or  less  ex- 
tent, of  local  jurisdiction,  may  be  ascribed  to  a  very  remote  period. 

Fhcenicia  and  EoypT  were  noted  for  their  large  and  splendid 

'  Mr,  Dicey  hu  some  Jtut  obeervatiorB  Dicey,  Liw  of  the  CouBtitation  (M  ed. ), 

OQ  the  iliffarant  pnrpoaes  of  the  historical  Lect.   I.     The  present  work   is  int«nde.l 

■nd  oftha  legal  inquirer.     "An  hi.^toriiiD  for  the  nae  of  coarta  and  lawyen,  bdiI  the 

E*  prinurUy  occapied  with  aicertaining  the  hUtorical  view  of  the  development  of  ina- 

*teps  by  which  a  constitution  haa  grown  nicipal    iuEtitutioiM   in    thia   country   i» 

to  be  what  it  la.     He  is  deeply,  «onietimeB  entirely  anhnrdinated  to  the   l^pl    and 

eioeMTcly,   concemad  with  qneetiona  of  atrictly   teuhnicai  view.      In  the  course 

'origins.'      He   ia    only   indirectly   con-  of  the  pre.»ent  ohspter  and  elsewhere,  the 

eemed  in  ascertaining  what  are  the  rules  sourcee  of  hiatoiicnl  information  are  more 

of  the  Constitution  in  the  year  188S.    To  or  less  tJidicatni,  and  the  author  epecinlty 

•  lawyer  on  the  other  hand,  the  primary  refers  with  pleasure  to  the  valuable  series 

ottjectof  atndy  iatha  law  aa  itnow  stands  I  of  publications  on  Local  Oovemment  in 

he  ia  only  secondarily  occupied  with  as-  the  United  States,  in  The  Johns  Hopkins 

OMtsining  how  it  came  into  existence."  Vniversity  Studies. 
VOL.  I.  —  1 
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cities.  In  the  latter  country  we  £ud  Memphis,  one  of  the  Old 
World's  proudest  capitals,  even  whose  site  was,  until  recently,  a  mat- 
ter of  learned  cunjectui'e.  It  was,  centunes  ago,  buried  beneath  the 
eanda  of  the  encroaching  desert,  and  in  our  own  day  it  has  been  ex- 
humed in  the  midst  of  Bedouins  too  wild  to  be  interested  in  the 
wondrous  revelations  uf  its  entombed  luysterius.  Temples  and 
bnildlugs,  vast  and  magnificent,  dating  probably  fifteen  centuries 
before  the  Christian  era,  and  preserved  by  burial  from  decay  and 
spoliation,  may  to-diiy  be  seen  almost  in  their  original  perfection. 
"The  pyramids  themselves,'  aa  Fuller  quaiotly  saya,  "doting  with 
age,  have  forgotten  the  names  of  their  founders."  There,  too,  in 
"  old,  hushed  Egypt  and  its  sands,"  on  the  banks  of  the  Nile,  are 
the  massive  ruins  of  Thebes  (Diospolis),  the  city  of  "  the  hundred 
gates,"  antedating  secular  history,  and  claimed  by  the  Egyptians  to 
have  been  the  first  capital,  as  undoubtedly  it  was  one  of  the  oldest 
cities  of  the  historic  world.  As  the  eye  runs  along  the  colonnades 
of  ruined  temples,  the  mind  runs  back  through  the  I^ypt  of  the 
Ptolemies  to  the  E^pt  of  the  Phar,iohs,  four  thousand  years  ago, 
when  Thebes  was  in  its  glory  and  its  piide.  But  in  the  midst  of 
these  stupendous  remains  of  an  early  civilization,  we  find  but  little 
endence  of  their  municipal  history  and  organization.  The  chief 
lesson  they  teach  is  that  they  were  the  centres  of  great  wealth  and 
power  in  the  ruling  classes,  and  that  the  people,  who  constitute 
the  true  wealth  of  modern  cities,  were  at  the  absolute  disposal 
of  their  masters,  bound  down  and  dc^jraded  by  servitude  and  op- 
pression. 

§  2.  Notwithstanding  the  people  of  Greece  were  of  a  common 
blood,  language,  and  religion,  Greece  was  never  politically  united. 
Political  power  resided  not  in  a  number  of  independent  states,  but 
in  a  latge  number  of  frte,  imlependeiU,  and  autoncmtmu  cities,  with 
districts  of  country  adjoining  or  attached  to  them.  Each  city,  except 
in  Attica,  was  sovereign  ;  was  the  sole  source  of  supreme  authority, 
and  possessed  the  exclusive  management  of  its  own  affaira*  The 
citizen  of  one  was  a  foreigner  in  the  others,  and  could  not,  without 
permission  or  grant,  acquire  property,  make  contracts,  or  marry  out 
(if  his  own  city.  The  Grecian  heart  always  glowed  with  patriotic 
fervor  for  the,  city,  but  it  rarely,  except  in  times  of  great  common 
danger,  kindled  with  a  love  for  the  whole  country.  Although,  ac- 
cording to  Chancellor  Kent,"  the  "  civil  and  political  institutions  of 

1  KMm,  OovornnieDt  of  England,  du^  xrli.  p.  4S7;  Orote,  HiiL  Oraece,  U.  803 ; 
ib.  3«S. 

■  1  Kent,  Com.  8S8,  Dote. 
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some  of  the  states  of  Greece  bear  some  analogy  to  the  couuties, 
cities,  and  towns  in  our  American  States,"  the  analogy,  it  must  be 
confessed,  is  remote,  uncertain,  and  without  practical  value  in  the 
inquiries  we  are  to  prosecute. 

§  3.  Municipal  Corporations,  as  well  as  Private  Corporations, 
were  familiar  to  the  Koman  Law.  The  learned  Ssvigny,  under 
the  style  of  Juristical  Persons,  has  traced  the  origin  and  stated  the 
nature  of  Corporations  in  the  Roman  law  with  great  clearoese.  It 
corresponds  in  essentials  almost  exactly  with  our  own  conceptions 
of  corporations.  Thus,  he  says,  "  The  essential  quality  of  all  Cor- 
porations consists  in  this,  tluit  the  Subject  of  the  right  does  not 
exist  in  the  individual  members  thereof  (not  even  in  all  the  Mem- 
ben  taken  collectively ; )  but  in  the  ideal  Whole ;  hence,  by  a  change 
of  an  individual  member,  indeed  even  of  all  the  members,  the  Es- 
sence and  Unity  of  a  Corporation  is  not  affected." '  Comoiunitiea, 
towns,  and  villages  are,  he  says,  mostly  older  than  the  Stat^  and 
have  therefore  a  natural  existenca  Their  Unity  is  of  a  geographical 
character,  since  it  is  based  upon  the  local  condition  of  dwelling  and 
ownership  of  land.  Tlie  governing  body  represents  the  collective 
Whole.  Such  corporations  are  to  be  distinguished  from  the  State, 
since  the  State  is  not  the  subject  of  private  law  relations.*  The 
communities  (t.  «.,  municipal  corporations  as  we  style  them)  "  bad 
on  the  one  hand  need  of  property,  and  the  opportunity  for  its  acqui- 
sition, but,  on  the  other  hand,  such  a  dependent  character  that  they 
oould  be  arraigned  (unlike  the  State)  before  a  court  of  justice."  *  In 
the  required  sanction  of  the  State  to  their  existence,  in  the  power  of 
the  majority,*  in  responsibility  for  the  obligations  and  frauds  of  their 
representatives,'  in  their  property  rights,*  it  is  interesting  to  observe 
the  close  analogy  between  the  concept  of  the  Boman  Corporations 
and  our  own. 

Other  aspects  of  the  subject  may  be  briefly  noticed.  "  To  con- 
ceive," says  a  modern  autior,  "of  ancient  Rome  as  the  capital 
of  Italy  in  the  same  sense  that  London  is  the  capital  of  Eng- 
land, or  Paris  of  France,  would  be  a  great  mistake.  London  and 
Paris  are  the  chief  cities  of  their  respective  countries,  because  they 
are  the  seat  of  government.  The  people  of  these  cities  and  their 
surrounding  districts  have  no  privileges  superior  to  those  of  other 
English  or  French  citizens.  But  the  city  of  ancient  Borne,  with  her 
surrounding  territory,  was  a  great  corporate  body  or  community. 


'  Jnni  ReUtioM,  ly  Rattigan,  sec  8S. 

»  Ih.  nc  »7. 

»  /*.  mc  88. 

*  A.  Met.  92,  S6. 

»  iS.  •«!.  87;  J-oif,  iwc.  668. 

•  ii.  .ee*.  BO.  Bl. 
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holding  sovereignty  over  the  whole  of  Italy  and  the  provinces. 
K'one  but  persons  enrolled  on  the  lists  of  the  tribes  had  a  vote  in 
the  popular  assemblies  or  any  share  in  the  govemmeDt  or  legislation 
of  the  city." '  Tlie  common  division  of  civic  communities  estab- 
lished by  the  Roman  government  was  three,  — prefectures,  municipal 
towns,  and  colonies.  The  prefectuTes  did  not  enjoy  the  right  of  selt- 
govemmenl,  but  were  under  the  rule  of  prefects,  and  the  inhabitants 
were  subjected  to  the  burdens  without  enjoying  the  privileges  of  Bo- 
man  citizens.  But  with  the  municipal  toians  it  was  different.  They 
at  length  received  the  full  Roman  tranchiae ;  "  and  hence,"  says  the 
writer  just  named,  "  arose  the  common  conception  of  a  municipal 
town ;  that  is,  a  community  of  which  the  citizens  are  members  of 
the  whole  nation,  all  possessing  the  same  rights,  and  subject  to  the 
same  burdens,  but  retaining  the  administration  of  law  and  govern- 
ment in  all  local  matters  which  concern  not  the  nation  at  large,"  — 
a  description  which  answers  almost  perfectly  to  municipal  organiza- 
tions in  England  and  America.  The  colonies,  composed  of  Roman 
citizens,  were  established  by  the  parent  city,  sometimes  to  reward 
public  services,  but  generally  as  a  means  of  securing  and  holding  the 
country  which  had  been  subdued  by  Roman  arms.  The  consti- 
tution of  these  colonies,  and  the  rights  of  the  citizens  and  com- 
munities composing  them,  varied ;  but  it  is  not  necessary  for  our 
purpose  to  trace  these  differences.  The  colonies  were  obliged  to 
provide  for  the  erection  of  a  city,  and  cities  thus  erected  were  called 
munidpia.  We  thus  perceive  the  justness  of  the  observations  of  a 
distinguished  modern  historian  and,  statesman,  who  says  that  "  the 
history  of  the  conquest  of  the  world  by  Rome  is  the  history  of  the 
conquest  and  foundation  of  a  vast  number  of  cities.  In  the  Roman 
world  in  Europe  there  was  an  almost  exclusive  preponderance  of 
cities  and  an  absence  of  country  populations  and  dwellings."'    The 

'  Dr.  Liddeil,  Ho^l^  chap,  irvii.  aeo.  8.  Rome  ws  find  great  roads  ertending  from 

'  H.   Ouizot,   History  CiTilizstion   in  city  U>  citv  ;  but  tbe  thousands  of  little 

Europe,  I,ect.  II.     "Rome,  in  it*  origin,  hy-pftths   now  intereocting  every  part  of 

vaa  a  mere  municipality,   a  corporation,  the  country  were  unknown.     Neither  do 

In  Italy,  around  Rome,  we  find  nothing  we  find  tnces  of   the  immenaa   number 

but  citlse,  —  no  country  places,   do  ril-  of  churches,  castles,   country  seats,  and 

lages.     The  coontry  was  callirttted,  bat  villages  which  were  spread  oil  over  the 

not  peopled.     The  proprietors   dwelt  in  country  dnring  the  Middle  Ages.     The 

cities.     Ifwe  follow  the  history  of  Rome,  only  bequratt  of   Rome  consist  of  vast 

we  find  that  she  founded  or  conijuered  a  mDiiiimenta   impressed  with  a  municipal 

host  of  cities.     It  was  with  cities  tbnt  she  character,  destined  for  a  numerous  popn- 

fonght,  it  was  with  cities  she  treated,  into  lation,  crowded  into  a  single  spot.      A 

cities  she  sent  colonies.     Id  the  Oanls  and  municipal  corporsttOQ  like   Rome  mi^t 

Spain  we  meet  with  nothing  bat  cities  ;  be  able  to  conqner  the  world,  but  it  was 

tiie  country  aroond  in  inarsli  and  forest,  a  much  more  dilEcult  task  to  mould  it 

'  *    us   of  ancient  into  one  compact  body."    lb.    See  aIm  3 
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nation  was  a  vast  congeries  of  muoicipalitiea  bouod  together  by  the 
central  power  of  Rome.  When  the  Komans  colonized  and  aettled 
the  countries  they  had  conquered  they  established  fiKed  govem- 
menta,  and  carried  with  them,  and  to  some  extent  necessarily  im- 
parted their  arts,  sciences,  language,  and  civilization  to  their  new 
sabjecta.  Although  the  political  condition  of  the  vanquished  peo- 
ple was  far  from  being  desirable,  still  the  immediate  residence 
among  them  of  the  civilized  Boman  did  not  fail  to  produce  effects 
more  or  less  beneficial ;  and  thus  the  municipia,  securing  what  the 
Koman  arms  had  achieved,  became  the  efQcieut  means  of  spreading 
civilization  throughout  the  Roman  world. 

§  3  a.  The  City  of  Ancient  Roue  had,  in  what  we  would  call  its 
municipal  aspects,  many  features  which  correspond  with  those  of 
the  laige  cities  of  our  own  day,  and  whose  study  will  afford  us  les- 
sons of  interest  and  value,  since  it  shows  that  large  and  compact  ag- 
gr^ations  of  people  necessaniy  give  rise  to  conditions  and  create 
wants  peculiar  to  such  circumstances,  and  which,  as  pointed  out  in 
(he  preceding  section,  are  not  common  to  rural  populations  and  to 
the  state  at  large.  Special  provisions  are  therefore  necessary  for  the 
health,  safety,  convenience,  and  good  government  of  populous  com- 
munities crowded  within  a'  narrow  space,  and  these  must  be  sup- 
plied. In  its  essential  municipal  wants  and  in  tim  means  of 
meeting  them  Ancient  Rome  bears  a  close  analogy  to  London,  Paris, 
or  New  York.  To  secure  the  comfort  and  health  of  the  city,  and  to 
prevent  and  extinguish  fires,  Rome  in  the  course  of  time  provided 
itself  with  a  magniJUeTit  water  supply.  Its  system  consisted  of 
fourteen  aqueducts  whose  aggregate  length  was  359^  miles,  of 
which  30^1:  miles  were  undei^round,  often  through  mountains  and 
along  valleys,  and  55  miles  were  above  ground,  the  channel  being 
carried  on  what  is  really  triumphal  arcades,  sometimes  rising  to 
the  height  of  more  than  100  feet  As  a  sanitary  necessity,  the 
city  constructed  drains  to  carry  off  the  sewage.  The  Cloaca  Max- 
ima is  not  only  a  large  but  it  is  a  wonderful  work  —  "  an  immense 
sewer,  built  twenty-five  centuries  ago,  on  unstable  ground,  under 
enormous  pmrtical  difficultie-s,  which  still  answers  its  purpose  well, 
and  which  ranks  among  the  greatest  triumphs  of  engineering  skill." 
For  the  health  and  pleasure  of  the  people  Rome  also  supplied  itself 
with  public  places  of  resort  more  adequately,  perhaps,  tJian  have  any 
of  the  great  modem  cities.  lanciani,  as  the  result  of  explorations 
and  of  his  own  examinations  and  researches,  says  that  "  towards  the 

Keot's  Com.  STO,  note  ;  Dr.  Ailani  Smith's  Book  III.  chap.  iL  ;  Hp&m,  GoTemmeDt 
jntemtiiig  ehipter,  W«alth  of  Nationa,    at  England,  cbsp.  zvii.  p.  46S  *t  atq. 
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end  of  the  third  century  after  Christ,  there  were  in  Bome  eight 
campi  or  commons,  green  spaces  set  apart  mostly  for  foot>races  and 
gymnastic  exercises;  eighteen  fora  or  pablic  squares,  and  about 
thirty  parks  or  gardens,  which,  first  laid  out  by  -wealthy  citizens 
for  their  private  comfort  or  that  of  their  friends,  had  been  absorbed 
into  the  imperial  domain  by  purchase,  by  bequest,  or  by  confisca- 
tioQ.  The  city  was  not  only  surrounded  and  enclosed  by  them,  but 
intersected  by  them  in  evei^  direction."  Modern  cides  have  noth- 
ing fully  answering  to  these  forums  or  public  squares,  either  in  cost, 
area,  or  magnificence.  They  gave  to  the  people  of  Rome  more 
than  twenty-five  acres  in  extent  for  various  public  uses.  In  the 
public  baths  62,800  citizens  could  bathe  at  the  same  moment  Bome 
had  also  its  Police  and  Fire  Departments.  The  public  safety  was 
entrusted  to  a  select  body  of  7,500  men,  whose  function  corresponds 
to  that  of  the  9,000  policemen  of  London.  The  Roman  policemen, 
however,  peri'ormed  the  double  duty  of  fireman  and  policeman. 

In  a  most  important  particular,  however,  Bome  suffers  by  compari- 
son with  modem  cities.  Its  public  places  ivere  not  lighttd.  All 
business  closed  with  the  daylight.  The  streets  at  night  were  dan- 
gerous. Property  was  insecure.  No  attempt  at  public  illumination 
was  made.  The  idea  does  not  seem  to  have  occurred  to  them. 
Persons  who  ventured  abroad  on  dark  nights  were  dimly  lighted  by 
lanterns  and  torchea'  Ite  condition  was  similar  to  that  of  London 
two  hundred  years  ago,  so  graphically  described  by  Macaulay,  and 
whose  description  is  partly  given  in  the  note."    No  more  forcible 

1  The  data  for  thin  aectiim  so  hr  m  re-  hotise,  or  of  a  rope  or  small  eliain  drawn 
latn  to  Andent  Ronw,  are  deiived  from  ao.TOBa  thn  street  to  support  lamps  or  lan- 
Professor  Lanciani's  Ut«  work  (ISSS),  terns,  has  aa  fet  been  found,  and  prabd.bl]' 
Ancient  Bone  in  the  light  of  Recent  Ois-  none  ever  will  be."  Jb.,  chap.  viii. 
ooTeries.  Indeed  the  text  is  simply  an  ■  Macanlay'sHiator;  of  England,  vol.  I, 
abridgment  cr  transcript  of  those  portions  chap,  iii.,  entitled  "  The  SUte  of  Englsnd 
of  his  work  which  treat  of  the  Sanitary  in  1885."  "  When  the  evening  closed  in, 
Condition  of  Ancient  Rome  (chap,  iii.),  of  tbe  difficulty  and  danger  in  walking  ahont 
Public  Places  of  Resort  (chap,  it.),  and  London  became  leriouB  indeed.  The  gar- 
of  the  Police  and  Fire  Department  (chap,  ret  windows  irere  opened,  and  pails  were 
viii).  Modern  excavations  and  arcbteo-  emptied,  vrith  little  regard  to  those  pass- 
logical  Tesearchea  have  enaliled  na  la  see  ing  belnw.  Falls,  bruises  and  broken 
for  the  firat  time  Ancient  Rome  as  it  was,  bones  were  of  constant  occnmnce.  For 
till  the  last  year  of  the  reign  of  Charles  II. 
"  The  most  of  the  streets  were  left  in  profound 
principal  caase  of  disorder  was  that  the  darkness.  Thieves  and  robbers  plied  their 
metropolis  was  kept  in  perfect  darkness  at  trade  with  impunity  ;  yet  they  were  hardly 
night.  Why  the  idea  of  a  system  of  pub-  so  terrible  as  another  class  of  nitfiana.  It 
lie  illumination  was  not  conceived  and  was  a  favorite  ainuseinent  of  dissolute  young 
adopted,  is  a  mystery  hard  to  snlre.  Ex-  gentletuen  to  swagger  by  night  about  the 
osvations  fully  coufirm  tbe  fact.  Not  ■  town,  breaking  windows,  apeetting  sedaiu, 
tnea  of  a  bracket  flxad  to  the  front  of  a  beating  quiet  HMD,  and  offering  rude  c«- 
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illuitntaoD  of  the  necessity  and  advantages  of  lighting  a  city  can  be 
givea  than  Che  pictures  drawn  by  Lanciani  and  Macanlay  of  the  state 
of  a  gteat  cit^  tHuied  iu  the  darkness  of  night ;  and  thej  show  how 
eleady  th9  power  to  provide  for  this  is  essentially  and  pecnliarly 
cue  pertaining  to  municipal  rule  and  r^ulation.  Nor  are  these 
Btodies,  and  the  ^ta  that  they  reveal,  without  practical  value  to 
the  jurist.  They  demonstrate  that  a  large  and  dense  collection  of 
human  beings  occupying  a  limited  area  have  needs  peculiar  to 
themselves,  which  create  the  necessity  for  municipal  or  local  gov- 
ernment and  regulation,  and  this  iu  its  turn  the  necessity  for  cor- 
porate orgaoizatioa  The  body  thus  oiganized,  as  it  has  duties,  so  it 
acquires  rights  pecnliar  to  itself  ae  distinguished  ftxim  the  Nation 
or  State  at  Wge,  which  rights,  especially  those  that  pertain 
to  proper^  aoqniied  under  legislative  sanction,  it  is  a  mistake  to 
suppose  have  nothing  individual  in  their  nature,  and  that  they 
are  subject  to  the  absolute  and  unlimited  power  of  the  legislature. 
Subject  they  are  indeed  to  the  lai^est  measure  of  legislative  regu- 
lation for  the  general  good,  but  not  subject  to  absolute  destruction. 
Modes  of  life,  modes  of  thought,  conceptions  of  rights  and  of  duties, 
and  the  essential  conditions  of  existence,  precede  constitutions,  whose 

reHM  to  pretty  women.    I  am  conRdcnt  London.     He  nndertook,   for  a  moderate 

th&t  Mflton  was  thinkin;;  of  these  pests  consideratlDii,  to  place  a  light  before  everj 

«lieB  he  dictated  the  noble  lines  ;  —  trnCb    door,    on    ntoonlesa    nights    from 

■A>><l>>hii>Tl<».dti..,whfl.uu.nolH  MicbsaUnae  to  U.iy  Day,  »nd  from  ax 

Of  not  uccodi  KboTB  tii«ir  loftiut  tomn,  to  twelve  of  the  cloclc.     Those  who  now 

AwlloliuTwd  ontnge.  ind  whnD  Dlght  see  the    capita!  all  the  year  ronnd,    from 

D>A«iu  thB  itMHi,  ttim  windBf  forth  th«  uu  dust  to  dawn,  blazing  with  a  iplendor  be- 

Of  Btil^  Ho-n  -itt  ln«ta„  „a  -tat-  ^.^^  ^j^.^^  ^^^  iUuminationa  for  La  Hogue 

nie  iBachineTy  for  keeping  the  pence  was  uid   Blenheim  wonld  have  looked   pale, 

utterly  contemptibie.    There  was  au  Act  may  smile  perhaps  to  think  of  Heming's 

of  the  Common  Conncil,  which  proTided  lanterns,   which  glimmered   feebly  before 

ttat    mora    than  a  thonsand   watchmen  one  hoase  in  ten,  during  t>  small  part  of 

abonld  be  eonMantly  on  tbe  alert  in  the  one  night  in  three.     But  snch  waa  not  the 

city  from  aaniat  to  sunrise,  and  thst  every  feeling  of  his  coatsmporariea.    There  were 

iahabitant  should  take  hia  turn  ot  duty,  quarters  of  London  peopled  by  the  out- 

Bnt  this    act  ins  negligently  eieented.  casta  of  society  where  even  the  warrHot  of 

Few  of  thoM  who  were  aummoned  leCt  the  Chief  Justice  of  England  could  not 

tbeir   boms*  ;   uid  thou    &w  generally  be  executed  without  ttie  help  of  a  com- 

fotwd  it  more  agreeable  to  tipple  in  the  pany  of  musketeers.     Such  relics  of  the 

ale-honses  than  to  pace  the  atreeti.  barbarism  of  the  darkest  ages  [sanrtunrifs 

"  In   ths  last   year  d   the   Teign   of  for  criminals]  were  to  he  found  within  a 

CfaarloB  II.  begkn  a  great  cbsnge  in  the  short  walk  of  the  chambers  where  Somers 

police  of  London,   a  change  which  has,  was    studying  history  and   Inw,   of   tbe 

perhaps,  added  as  much  to  the  happiness  chapel  where  Tillotsnn  n-as  preaching,  of 

of  th«  body  of  the  people  as  revolutions  of  the  coffee-hoase  where  Dryden  was  pssa- 

mooh  greater  fame.    An  ingenious  pro-  ing  judgment  on  poems  and  playa,  and  of 

jector,  named  Edward  Heming,  obtained  the  hall  where  the  Royal  Society  was  ex- 

)ett«n-p«tent  conveying  to  him,  far  a  term  aminiug  the  ■atronomical  system  of  Isaae 

otjetn,  the  exclnwve  right  of  lighting  up  Newton." 
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chief  value  is  to  give  organic  security  to  such  antecedent  and  exist- 
ing conditions  and  rights  as  are  deemsd  to  be  vital  and  fundamental. 
Accordingly  the  Constitutions  of  the  American  States  recognise  the 
existence  and  contemplate  the  continuance  of  incorporated  com- 
munities, and  that  they  shall  enjoy,  in  accordance  with  immemorial 
uaage  the  right  of  local  government ;  and  it  ia  a  fair  inference,  even 
in  the  absence  of  special  provision,  that  their  property  rights  and 
rights  of  a  pecuniary  character  are  within  the  protection  of  im- 
portant provisions  of  the  State  and  Federal  Constitutions.  Consti- 
tutiona  ate  not  to  be  interpreted  alone  by  their  words  abstractly 
considered,  but  by  their  words  read  in  the  light  of  the  conditions 
and  necessities  in  which  the  provisions  originated,  and  in  view  of 
the  purposes  sought  to  be  attained  and  secured.  Constitutions  are 
devised  not  so  much  to  create  rights,  as  to  guarant«e  and  secure 
the  enjoyment  of  those  which  are  considered  primordial  and  inde- 
structibla  The  subject  of  the  extent  of  legislative  anthority  over 
municipalities  and  its  limitations  is  considered  in  subsequent 
chapters.' 

§  4.  Alter  the  subversion  of  the  Boman  Empire  the  tovma  of 
Y,VROPE  Jrom  ike  fifth  to  the  tenth  century  were  in  a  state  neither  of 
servitude  nor  liberty,  though  their  condition  difTered  greatly  in  dif- 
ferent countries.  During  this  period  the  power  and  influence  of 
the  towns  were,  in  general,  on  the  decline.  The  power  of  the 
church  was  great,  and  the  inhabitants  found  thetr  chief  protection 
in  the  cIot^. 

The  establishment  of  the  feudal  system  worked  a  great  chai^  in 
the  condition  of  the  towns.  Before  that,  towns,  as  we  have  seen, 
were  the  centres  of  wealth  and  population.  The  ruling  class  lived 
within  them.  The  land  was  cultivated  by  persons  who  were  not 
recognized  as  having  political  right*.  After  feudalism  was  esta)>- 
lished  this  changed.  The  proprietor  then  lived  upon  bis  estates, 
instead  of  livii^  within  a  town ;  the  town  became  part  of  the  lands 
of  the  lord,  or  enclosed  within  his  fief.  It,  with  its  population, 
thus  became  subject  to  his  arbitrary  exactions,  oppression,  and  pil- 
lage. Still  the  towns  gradually  prospered ;  with  prosperity  came 
wealth ;  and  with  wealth  came  power.  Such,  in  general,  was  the 
condition  of  the  towns  of  continental  Europe  down  to  the  eleventh 
century.  About  this  time,  without  any  union  or  concert,  many  of 
them  in  most  of  the  countries  of  Europe  rose  against  the  lords,  and 
demanded  for  the  burgesses,  commonalty,  or  inhabitants  a  greater  or 
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less  measure  of  enfmnchisemetit  Sometimes  a  towD  Failed  in  ita 
stTD^le,  and  its  oppression  was  redoubled  by  the  victorious  lord. 
Sometimes  the  towns  were  aided  by  the  king,  who  was  frequently 
not  unwilling  to  humble  the  arrogant  and  haughty  nobility,  and 
thereby  acquire  the  influence  and  affection  of  those  whom  he  had 
assist^  Not  uufrequently,  however,  the  struggle  had  to  be  main- 
tained by  their  own  unaided  resources,  and  whea  successful,  the 
result  was  the  granting  by  the  lords  to  the  burghers  of  Charters, 
conferring  more  or  less  extensive  municipal  immunities  and  rights. 
These  charters,  as  Guizot  justly  observes,  were  in  the  nature  of 
"  treaties  0/ peace  between  the  commons  and  their  lords ; "  were  in 
fact,  "  bills  of  rights  "  for  the  people.'  During  the  twelfth  century 
"  all  Europe,  and  especially  France,  which  for  a  century  had  been 
covered  with  insurrections  by  burghei-a  against  their  lords,  was 
covered  by  charters  more  or  less  favorable ;  the  corporators  enjoyed 
them  with  more  or  less  security,  but  still  they  enjoyed  them."  ^ 

§  5.  After  the  overthrow  of  the  Boman  Empire  and  the  decay  of 
the  civilization  which  accompanied  the  Roman  power,  Europe  be- 
came lai^ely  indebted  to  cities  and  to  the  authority  and  jurisdiction 
vhich  they  acquired  and  exercised  for  the  creation  of  the  third 
estate,  —  popular  power,  and  for  the  development  of  the  principles 
of  constitutional  or  free  government.' 

Thb  Italian  cirTES,  especially  Venice,  Genoa,  and  Pisa,  grew 
rich  out  of  the  commerce  resulting  from  the  vast  armies  that  the 
Crusaders  for  two  hundred  years  had  successively  pushed  forward 
into  the  Holy  I^nd.  The  oppressive  feudal  system  was  at  this 
time  in  full  force  throughout  Europe.  These  Italian  cities  used 
their  power  and  lyealth  to  secure-  their  independence.  Cities  and 
towns,  as  well  as  people  who  dwelt  in  the  country,  were  alike  sub> 

»  People  V.  Horria,  IS  Wend.  (N.  T.)  eipal  jnrislictioii,  contributed  more,  per- 

S35,  33i,  per  Nelmm,  J.  bagia,  than  »aj  other  cause,   to  introduos 

■  Gnizot,  Hiitory  CinltatioD   is  En-  legular  govemmant,  police  anil  art«,  and 

rope.   Led.   VIL     This  philosophic  and  to  diifiis*  them  oTer  Europe."     Robert- 

nloable  work  b  thr  aource  from  whence  Bon's  Charlea  V.  ;    see   HalUm's  Middle 

aredKwn  mo«t  of  the  itatementa  of  the  Age*,  chep.  ii.  Part  II.  H.  Guizot  eonidd- 

te«t  as  to  the  condition  of  the  towns  of  tn  the  three  great  elementa  of  modem 

Eorope  From  the  fifth  to  the  tenth  century,  cirilization  to  be  the  Feudal  System,  the 

See  nmilar  acconnt,  Wnlth  of  Nations,  Christian  Church,  the  Commons,  or   (t«e 

Bool   III,   chap.   iij.  ;    Ballam'a  Middle  corpoiate  cities.     CirilitstioD  in  Europe, 

Agei,  chsp.  iL  Part  II.,  and  notes  to  later  Lect.  VII. ;  see  also  Wealth  of  Nstioni, 

editiona.  Book  III.  chap,  iii.,  on  "The  Rise  and 

*  "The  InstitotioQ  of  dHes  Into  com-  Progress  of  Cities  and  Town^  after  the 

mnnities,  corpontEons,  or  bodies  politic.  Fall  of  the  Roman  Empire." 
and  gTsndng  them  the  pririlege  of  mud- 
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ject  to  the  arbitrary  dominatioa  of  their  feudal  masters.  Some  of 
the  cities,  in  the  eleveuth  ceotary,  obtained  their  freedom  by  pur- 
chase, some  by  force,  and  some  by  gift.  They,  iu  efiaot,  ooiistituted 
so  many  little  republics,  with  the  riglit  to  manage  their  own  con- 
cerns. In  this  way,  before  the  end  of  the  thirteenth  century,  nearly 
every  considerable  city  of  Italy  waa  enfranchised  or  had  received 
extensive  corporate  immunities  from  the  sovereign  or  lord.  The 
happy  effects  were  soon  perceived  in  the  increased  population  and 
improved  condition.     Liberty  and  prosperity  ever  go  hand  in  hand. 

I  6.  Whether  from  example,  as  asserted  by  Dr.  Robertson,  or 
&om  other  causes,  the  same  course  was  pursued  by  the  cities  of  other 
states  in  Europe.  The  £iitg  of  France,  Louis  le  Gros,  and  his  great 
barons  granted  many  charters  of  community,  by  which  the  inhabi- 
tants were  freed  from  feudal  servitude  and  erected  into  municipal 
corporations,  with  the  power  of  local  government.  These  charters 
contained  grants  of  new  privileges,  and  prescribed  salutary  methods 
for  the  enforcement  of  rights  and  the  redress  of  grievances.  They 
are  interesting  and  instructive,  and  a  brief  view  of  their  gener^ 
character  is  given  in  the  note.^ 

1  AhMtracl  of  rtmnicipal  liunitr  in  Oie  aathorized  to  inne  the  uccessBr;  pracen 
Middlt  Aga. —  In  those  turbulent  times  for  the  Beiznre  snd  lala  of  propertj, 
pemmal  ta/ety  tbb  an  objeut  of  the  flnt  boniaiie  and  necBSsaij  eiemptionB  being 
importance,  and  this  waa  uaoaUf  afTordad  allowed.  (2)  Evsry  member  mu  obliged 
to  the  *ueal  by  the  baron  or  lord.  The  to  bring  some  of  bil  propertj  into  the 
commnnities  or  free  towns  whii^h  were  town,  or  build  a  house,  or  buy  land;  and 
ittititDted  undertook  to  provide  for  the  in  some  pkces  the  members  wen  bound 
■afetf  of  their  membera,  independent  of  for  Mch  other.  (3)  Jodgments  by  magia. 
the  Doblea.  For,  (1)  All  the  members  tratea,  duly  selected,  took  the  place  of  Ihe 
vere  bound  by  oath  to  aasiat  and  defend  >.rbitra:7  and  capricious  decisions  of  the 
each  other  against  all  a^reasora.  (2)  All  baron  or  feudsl  lord.  (4)  Arbitrary  tax- 
midenta  in  a  town  made  free  were  ation  was  prohibited,  and  regnlatioiia  for 
obliged  to  take  part  in  the  mutual  de-  an  eqnal  tai  were  sometimes  especially 
fence  of  its  membera.  (S)  The  commuui-  prescribed.  Digested  from  Solwrtaon's 
ties  could  execute  the  judgments  of  tbeir  Charles  V.,  Vol.  I.  note  zvi..  Proofs  and 
magistntes  by  cxwrcion,  if  necesssry.  lUnstrationa.  "The  oommnnitira  of 
(*)  The  practice  of  making  private  sads-  France  never  aspired,"  says  this  accurate 
faction  for  crimes  was  abolished,  and  and  elegant  historisn,  "to  the  same  in- 
provisioa  made  for  the  trgalor  puoiah-  dependence  with  those, in  Italy.  They 
meat  of  olTeiiilen.  (5)  A  pet»nn  rensou-  acquired  in  France  new  privil^ea  sod 
sbly  Mupected  to  be  about  to  injure  Immunitiea;  bat  the  right  of  savereign^ 
anotlier  might,  as  with  ns  at  the  present  remained  entire  to  the  king  or  faanin 
day,  he  compelled  to  give  security  to  keep  within  whose  territories  tbe  respective 
the  peace.  These  comnmnities  also  under,  cities  were  situated,  and  horn  whom  tliey 
took  to  provide  for  the  teearity  of  yrop-  received  the  charter  of  their  freedom."  Ih. 
crty  by  the  following:  (1)  Abolishing  the  Chorfan  d^nol,  poi^  vcs.  33,82.  Munid- 
right  of  the  creditor  to  seiie  the  eflects  of  pal  charteia,  treated  of,  ■pod,  chspa.  v.,  vi 
his  debtor  with  his  own  hand  and  t^  his  Outline  of  modem  municipal  ohartMB  in 
private  authority,  and  compelling  him  \a  the  United  States,  p^at,  wk.  W. 
piDceed   before   a   magtstiate,   who   waa 


D.qit.zeaOvGoOt^lc 


§  6  INTRODUCTOBT  HISTORICAL  VIEW.  11 

We  meet  in  Fbance  with  great  diversity  in  the  origin  and  goY- 
emment  of  tovns  and  citiea  In  some  of  them,  especially  in  south- 
era  Fhmce,  the  Soman  municipal  system,  more  or  less  modified  from 
time  to  time,  was  peipetuaied.  The  Soman  system  was  formed 
apoQ  an  aristocratic  model.  In  each  munieipium  there  was  a 
senate,  called  an  ordo  or  curia.  This  was,  politically  considered, 
the  city  ;  it  was  the  governing  body.  The  mass  of  the  population, 
except  in  a  few  cases,  had  no  voice  in  municipal  aSairs.  This  senate 
was  composed  of  a  comparatively  small  number  nf  families,  and  the 
ofQce  was  hereditary.  When  the  body  became  reduced  in  numbers 
by  death  or  otherwise,  it  was  not  filled  by  the  people,  but  by  the 
survivors.  Other  towns  or  communities  originated,  in  the  most 
natnial  manner,  upon  the  fiefs  or  estates  of  the  feudal  proprietors. 
Many  of  these  estates  became  centres  or  agglomerations  of  popula- 
tion, con^Msed  of  the  working  and  indnstriid  classes.  Trade  sprang 
ap,  and  towns  and  cities  originated.  The  lord,  or  proprietor,  was  in- 
terested in  and  derived  profit  from  their  prosperity.  To  induce  others 
to  settle  there,  he  frequently  conceded  certain  privileges.  He  did  not 
emancipatB  them  Siom  all  feudal  restraints  and  burdens,  but  these 
he  mitigated.  Often  he  granted  lands  and  privileges  to  all  who 
settled  in  towns  on  his  domains,  on  receiving  a  moderate  fixed  rent 
and  specified  military  services.  These  concessions  had  no  higher 
origin  than  the  personal  interest  of  the  proprietor,  and  were  often 
violated.  They  did  not  constitute  the  tewns  locally  independent, 
or  make  them  true  corporations.  But,  limited  an<l  uncertain  as 
these  oonoessions  were,  the  towns  which  received  them  prospered 
and  became  more  or  less  important 

Other  places  in  Fkanck  were  chartered  towns  and  true  corpora- 
tions. In  the  twelfth  century  there  was  the  general  movement, 
before  noticed,  on  the  part  of  the  towns  of  France  for  their  enfran- 
chisement, or  delivery  torn  feudal  bondage.  The  extent  of  this 
movement  may  be  judged  from  the  fact  that  the  royal  charters  of 
this  period  are  numbered  by  hundreds,  and  those  granted  by  the 
lords,  by  thousands.  These  were,  in  general,  wrested  from  the 
feudal  proprietors  by  force,  or  the  fear  of  it,  and  conferred  an  almost 
independent  political  existence  upon  the  commune,  or  town.  These 
charters  gave  the  community  the  power  of  having  its  people  judged 
for  oflences  by  magistrates  of  their  own  choosing ;  crimes  and  pun- 
ishments were  defined  ^  arbitrary  rents  and  taxes  were  abolished,  and 
fixed  rents  and  r^ular  taxes  substituted  ;  main-nwrte  and  other  re- 
strainto  upon  the  alienation  and  enjoyment  of  property  were  removed. 
The  government  of  towns  thus  created,  unlike  those  which  were 
mere  perpetuations  of  the  Boman  system,  was  formed  upon  a  demo- 
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erotic  model.  A  voice  was  given  to  all  burghers,  or  persons  of  a 
certain  fortune,  or  who  exercised  a  trade  or  calling.  In  a  word, 
with  conalijerable  diveisily,  this  class  of  towns  was  independent, 
and  possessed,  in  local  matters,  the  power  of  Belf-goveiTiment.  From 
and  after  the  fourteenth  century,  the  political  power  and  influence 
of  the  towna  of  France  decayed.  The  causes  of  this  decline  have 
been  traced  with  a  masterly  hand  by  M.  Guizot,  but  they  do  not 
relate  to  our  purpose.^  In  the  course  of  change,  we  may  remark- 
that  the  royal  power  over  them  became  predominant,  and  instead 
of  being  self-governed,  they  were  administered  by  the  intendants,  or 
officers  of  the  king  or  emperor,  or  the  central  authority  at  Paris, 

Towns,  or  communes  in  modem  France  are  governed  by  a  mayor 
and  council  By  the  law  of  1855,  in  all  commv7i«s  of  3,000  inhabi- 
tante  and  upwards,  these  ofQcers  are  appointed  by  the  emperor;  while 
in  small  communes  the  appointment  is  made  by  the  prefect  of  the 
department,  himself  appointed  by  the  emperor.  The  prefect  may 
suspend  municipal  councillors,  but  the  emperor  alone  can  dismiss 
them.'  Under  the  present  republic  the  prefect  is  appointed  by  the 
president ;  and  in  the  larger  towns  the  mayor  is  nominated  by  the 
government  at  Paris,  but  he  must  be  selected  from  the  muuicipal 
council,  which  is  chosen  by  universal  suffrage.' 

§  7.  It  seems  to  be  well  established  that  the  toums  and  cities  of 
Spain  acquired  charters  of  freedom  at  an  earlier  period  than  those 
in  France,  England,  or  Germany.*  The  cities  of  Italy,  as  we  have 
seen,  owed  their  freedom,  to  a  large  extent,  to  their  commercial 
importance  and  wealth ;  but  those  of  Spain  owed  their  privileges 

1  Hutoij  Civilization  in  Fr«ii«,  Lect  Charlei    V.,    Intmdnrtory    View),     who 

ZIZ.;   see  alio  Hallftin's   Middle   Agn,  wrote  when  the  const  it  Dtionel  antiquitin 

chap.  ii.  Part  II.,  and  notes.  of  (.'iistile  had  been  but  slightly  investi- 

'  American  Encjeloptedia,  Ccmmiate.  g«t^.  would  seem  to  have  no  anthoritr, 

»  Encycloptedia   Brit.   {9th    ed.J,  609,  therefore,    for  deriving  the  e9tabli«hment 

BlI,  title  .Rirno.  of  communities  from  Italy,  and  still  leas 

*  Tlie  moat  ancient  of   these  regnlar  for  tmcing  their  [irogreita  through  France 

charters  of  ineorporation  now  eitant  was  and   Germany  to   Spain.     Ptascott,  Fer- 

granted  by  Alfonao  Y.,  in  1020,   to   the  dinand  and  Isabella,  Introduction,  Vol.  I. 

city  of  Leon  and  ita  territory.     It  pre-  notp  S4. 

csded  by  n  long  iDtrrral  those  granted  .    Bidlani,  wbo.  as  well  aa  Prescott,  fbunda 

to  the  bargeasea  in  other  parts  of  Europe,  hia  judgment  upon  the  hiatorical    worki 

with    the  eiception,    perhaps,    of  Italy,  of  Marinn  and  Sempere,  expresses  a  simj- 

Acta  of  enfianchiaoment  became  frequent  lar  opinion  as  to  the  early  period  at  which 

in   Spain   during  tho   eleventh    century,  the  towns  of  Spain   were  invested  with 

■everal  of  which  are  preserved,  and  rx-  chartered  rights  and  privileges.     Middle 

hibit  with  sufGcieut  precision  the  natare  Ages,  chap,  iv.;  lb.  chap.  ii.  Fart  II.  and 

of  the  privileges  accorded  to  the  inhabi-  notes. 
lanta.       Kobertson    (in    hia    Hiatory    of 
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and  jariadiction  to  an  entirely  differeot  cause.  For  nearly  eight 
hundred  years  the  Gothic  inhabitants  of  Spain  had  been  engaged 
in  an  almost  uninterrupted  struggle  against  the  Moors,  who  occu- 
pied the  southern  part  of  the  peninsula.'  It  vas  obviously  the 
dictate  of  policy,  as  the  Spaniards  gradually  narrowed  the  boun- 
daries of  their  enemies'  territory,  to  make  proviaion  for  securing  and 
holding  the  ground  thus  gained.  With  this  view,  and  for  the  pur- 
pose of  protecting  themselves  from  the  frequent  raids  of  their  Arab 
neighbors,  liberal  charters  were  granted  to  towns,  with  extensive 
districts  of  coimtry  subject  to  their  municipal  jurisdiction. 

By  these  grants  or  charters  the  citizens  selected  their  own  officers, 
including  judges  and  a  common  council,  and  enjoyed  many  of  the 
essential  rights  of  freemen.  In  return,  the  community  or  city  paid 
a  certain  (no  longer  an  arbitrary)  tax  or  rent,  and  owed  military 
service.  For  more  efiectual  protection,  the  charters  frequently  pro- 
hibited the  nobles  &om  acquiring  real  property  or  erecting  foi^ 
tresses  or  palaces  within  the  limits  of  the  community,  and  subjected 
them  to  its  jurisdiction  when  within  its  territory.  Large  sections 
of  the  adjacent  country,  as  we  have  said,  often  embracing  towns  and 
villages,  were  annexed  to  the  city  or  community  and  placed  under 
its  laws  and  jurisdiction.  "Thus,"  says  Mr.  Prescott,'  to  whom  we 
are  indebted  for  this  sketch  of  the  early  municipalities  of  Spain, 
"  while  the  inhabitants  of  the  great  towns  in  other  parts  of  Europe 
were  languishing  in  feudal  servitude,  the  members  of  the  Castilian 
corpora-tions,  living  under  the  protection  of  their  own  laws  and 
B  in  time  of  peace,  and  commanded  by  their  own  officers 


'  Hr.  Irving'a  Ene   icBectiona,    in  hU  tnsDeiit  root  in  the  toil   it  embellished. 

AUiambn,    upon  this  pnitractfd  sod  b-  Severed  from  all  their  neighbor  in    the 

moOB  contest  between  the  Crescent   and  west  b;  impHsssble  barrieni  of  faith  and 

the  CroBB,    an  not  inappropriate:  "  The  muinerB,  and  Mpunitad  by  uas  and  des- 

■Jagnlai    fortnnea    of    the    Arabian    or  erts  from  their  kindred  of  the  east,  the 

Uoriwo-Spaniardi  form  one  of  the  raoBt  Moruco-Speniarda  were  an  iaolated  peo- 

•DonuloDs   ;et  splendid  episodes  in   hit-  pie.      Their   whole   existence  was  a  pro- 

lotj.    A   ranote  wave  of  the  great  Aia-  longed,    though    gallant   and    chivnlrie, 

biaa   innndation  cut  aptn  the  shores  of  struggle  for  a  foothold  in  »  usurped  land. 

Evope,  tbey  seem  to  have  all  the  impe-  Thej  were  the  ontpoeU  and  frontiers  of 

tos  of  the  firat  rush  of  the  torrent.     But  Tsluntsm.     The  peninsula  wss  the  great 

Rpelled   (by  nnsQcceasftil  battle]   within  faattle-gronnd  where  the  Qothlc  conquer- 

the  limits  at  the  Pyrenees,  they  gave  op  on  of  the  north  and  the  Hoslem  conquer- 

the  Motlem  principle  of  conquest,   and  ors  of  the  east  met  aod  strove  for  mastery; 

WD^t  to   establish  in  Spain  a  peaceful  and  the  fiery  courage  of  the  Arab  was  at 

tod   permanent   dominion.       Generation  length   (after  eight  hundred  years)   snb- 

■Ker   genelatjuti,   contory  after   century  dned   by  the  olwtiriate   and   persevering 

P*Md  away,    and  still  they  maintained  valor  of  the  Qoth. " 

pOMSiuon    of  the  land.    With   all  this,  '  History  Ferdinand  and  laabella,  ToL 

however,  the  Moslem  empire  in  Spain  was  I.,  Introduction,  sec.  1. 
tnt  a  htilllaut  sxotic  that   took  no  per- 
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in  war,  were  in  full  enjoyment  of  all  the  eeaential  ri^ta  and  privi- 
leges of  ^'eemeo." 

§  7  a.  The  modem  munieipal  inetUulions  of  Pkussia  and  theii 
worki^^  are  full  of  iuterest  and  instnictioa.  The  aim  has  there 
been  to  embody  the  principle  of  local  aelf-^vemment,  with  ceutoal 
limitations  upon  the  exerclae  of  certain  of  the  more  important 
powei-e.  They  are  so  oonstntcted  as  to  attempt  to  give  to  the  cld^en 
such  a  method  of  government  as  will  enlist  the  best  character  and 
talent  in  the  service  of  the  municipality,  and  yet  prevent  it  from 
inconsiderately  engaging  in  enterprises  which  might  unduly  burden 
it  with  obligations  too  great  to  be  home.  Ttie  scheme  of  oiganiza- 
tion  gives  to  the  municipality  very  general  powers,  with  the  limita- 
tion on  the  exercise  of  many  of  them,  that  tbey  shall  be  approved 
by  some  superior  administrative  officer  of  the  central  government. 
This  administrative  control  over  the  acts  of  the  municipality  does  not 
in  practice  seem  to  be  carried  to  bo  great  an  extent  as  the  control 
actually  although  irregularly  exercised  by  the  State  legislatures  over 
our  American  municipalities ;  so  that  although  the  municipal  ad- 
ministration is  apparently  more  centralized  than  here,  the  Prussian 
cities  in  fact  enjoy,  it  is  said,  a  greater  degree  of  ti«edom  from 
central  interposition  than  with  as.  In  order  to  ensure  the  services 
of  the  best  citizens,  penalties  are  imposed  on  those  who  refuse  to 
serve  for  at  least  half  of  the  time  for  which  they  hav«  been  elected 
or  appointed,  that  they  shall  loee  their  municipal  sufihige  and  have 
their  taxes  increased.  Sufi&age,  though  very  general,  is  not  univei^ 
sal.  A  small  property  qualification  is  required,  which  may  consist 
in  the  payment  of  taxes.  But  in  order  to  give  property  a  certain 
degree  of  influence  or  control,  the  voting  population  is  divided  into 
three  classes :  the  first  consisting  of  the  laigest  taxpayers,  who  pay 
a  third  of  all  the  direct  taxes ;  the  second  class  consisting  of  the  next 
largest  taxpayers,  who  pay  the  next  third  of  the  taxes ;  the  third 
class  consisting  of  the  remaining  taxpayers.  Each  of  these  classes 
dects  a  third  of  the  members  of  the  municipal  council  This 
system  is  similar  to  that  adopted  in  elections  to  the  Prussian  diet ; 
and  it  is  represented  to  work  satisfactorily,  and  to  acconnt  in  a 
large  nieasni«  for  the  great  success  of  the  municipal  government  of 
the  Prussian  cities.' 

1  8m  PolitkU  Sciencs  Qiurtsriv,  Tol.  hta  recently  glnn  h  u  bji  oi»iuoii  tlukt 
III.,  December,  18SS,  p.  71i,  where  Mr.  Berlin  ia  the  best  goveraed  Iug«  ntiutid- 
GocmIdow  rrriewt  SteCTenbagen's  BatultuA  polity  in  tbe  worid,  OpioioDt  mn;  diffor 
(fer  ^^iiUUiAen  Vtr/atttatg  ujid  Ftnnaibtng  whether  this  high  enlogiiiin  ia  merited; 
in  Preutaai.  bat  ODdonbtedly  it  ia  ■  wellgoiemsd  city. 

An  enlightsned  observer  (Profeesor  Ely)    The  eaaentUl  feetnnt  «[  ita  mnniciial 
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§  8.  Bbitaiit  was  one  of  the  last  coaqueate  of  the  CEesars,  and  wafl 
one  of  the  first  of  the  western  provinces  upon  which  they  released 
their  hold.  The  I^tin  language  did  not  become  the  language  of 
the  people;  nor  did  the  Romans,  as  in  many  of  the  continental 
provinces,  fill  the  country  with  memorials  of  their  skill  and  arts. 
The  impressions  made  by  the  mastery  of  the  Koman  were  not  des- 
tined to  be  permanent  According  to  an  accurate  explorer  and 
philosophic  modern  historian,'  Britain,  when  subject  to  Bonie,  was 
divided  into  thirty-three  townships,  with  a  cei-tain  share  of  local 
self-government ;  and  quati  municipsl  institutions,  for  a  long  time 
after  the  withdrawal  of  the  fioman  power,  constituted  whatever  of 
government  the  people  possessed.  At  the  time  of  the  conquest  of 
England  by  William  of  Normandy  (a.  d.  1066)  the  towns  and 

orguiuktion  tn  in  nibsbiDce  stated   l^  diTided  Into  time  cUasss,  ai  stated  in  th« 

Mr.  Bazbr  (lecture  on  Berlin)  aa  followa;  text.     The  nsult  is  that  a  m^joiitf  of 

All  nule  peiaoDt  of  IIm  age  of  twentr-  tba  Haembl^  ii  choaea  hy  a  miaarit7  of 

fbnr,  who  pay  a  tax  on  an  incoma  of  $160,  the  Toten.  The  next  feature,  ao  far  as  ooi 

obtain    the  electonl    ftnnchiae    apOD   a  obeervatioD    goes,   ie  almott  wholly  nn- 

jear'a  icsideoce.     Orar  ten  thousand  dt-  known    in    this    country.      These    two 

JMDs  take  part  in  the  adminiatration  of  ohambera  are  anpplemmted  in  Berlin  by 

■wnicipal  affitin.     The  tnoet  dittiugdished  a  body  of  70  cidzen  d^utaea,  aelacted  bf 

and   anbatantial  dtizens  consider  it    an  tbe    mnnidpal    assembly    from    leading 

honor  to  do  to.      Panaltiea  are  impoaed  citizens,  to  serve  in  joint  coromittees  for 

Ibr  a  nfnaal  to  aerre  in  any  position  to  the  adminiatnition  of  special  afiain,  each 

wkieh   a   dtiBm    may  be    elected.     The  aa  the  relief  of  the  poor,  achooU.  he    At 

nnnicipBl  assembly  is  couipoaed  of   Vie  the  meetings  af  these  committaes  an  aJder- 

tnembets,  npreMntiag  SS6  warda.     One-  man  acta  as  chairman.     Under  this  eiecn- 

batf  at  leaat mnat  be  hoDBe-ownera.     Tlie  tivestaff  of  3S0memberB,allhonoTar7olE- 

mamben  an  choMD  for  six    years,  ooe-  cials  and  men  of  independent  meaos^  there 

third  rrtiring  «Tei7  two  yeani  tboa  giv-  is  a  large  atalf  of  paid  offidala,  appointed 

ing   permanency  to  the  goTeming  body  for  life,  as  is  the  rule  in  the  Genaan  oiril 

by   making  the  changes  gnduol.      This  service.    The  police  is  administered  by  the 

Wly  ooDtrrJs  the  afbirs  of  the  city.     It  State  instead  of  the  dty,  the  farce  conaist- 

ehoose^  also,  the  nppei  branch  of  the  dty  ing  of  about   B,000  men.     The    expenae 

goTemment,   known  as  the    magistiiKy,  (about  f  400,000  a  yesr)  ia  borne  by  tbe 

ooDiposed  of  the  mayor  and  the  board  of  cit;.    The  streets  of  Berlin  are  now  taken 

aUennen,  SI  in  number,  15  of  whom  an  ears  of  by  the  ci^  instead  of  the  State, 

aalaried,  and  IT  are  honorary  members,  which  up  to  1B74  had  the  mainteiuuice. 

The  term  of  the  mayor  is  twelve  years  ;  The  revenue  of  the  dty,  so  far  as  raised 

the  aalary  aboat  $7,600.     It  is  regained  sa  by  taxation,  eomprisea  an  anntul  ineomo 

a  poaition  of  high  honor.     The   sahuied  tax  of  three  per  cent  on  all  incomea  above 

aldermen  are  elected  for  twelve  years  by  a  certain  amount ;  hooee    rent  and  tax, 

the  mnnidpal  assembly,  with  ipedat  re-  divided  between  landlord  and  tenant ;  and 

prd  to   their  qnaliflcstioDe.     Their  aal'  various   minor  special  taxes.      The    net 

■ries  are  higher  than  those  of  the  local  debt  of  the  dty  is  abont  fonr  millions,  a 

judgaa.     The  oostom  is  to  re-elect  good  decreassof  nearly  two  millions  since  1876. 

men.    The  tain  of  the  unpaid  aldermen  This  is  a  itriking  contniBt  to  New  Tork, 

faalx  yean,  and  they  are  usually  chosen  whose  debt  is  over  one  hundred  milliona. 
tma  men  who  have  distinguished  them-         '  Bir    Jamee    Mackintoah,   Hiatory  of 

Mhn  for  eScient  pobllc  service.     Toten  England,  YoL  I.  p.  SO. 
wbo  eleot  tlw   mnnidpal  MMmUy  are 
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borooghs  were  dependent  upon  the  uncettaio  protection  of  the  king 
or  lord,  to  whom  they  owed  rents  or  service,  and  were  liable  to  dis- 
cretionary, that  is,  arbitrary  rates  or  talliages.  They  were  not  in- 
corporated, and  did  not  constitute  bodies  politic ;  and  being  composed 
mainly  of  tradeflmen  and  the  lower  classee,  were  regarded  by  their 
feudal  masters  as  possessed  of  no  political  and  of  but  few  civil  rights. 
Kone  of  them  enjoyed  the  right  of  representation  in  the  council  of 
the  nation,  and,  with  the  exceptiou  perhaps  of  London  and  a  few 
of  the  greater  towns,  did  not  have  the  right  of  int«mal  or  self- 
government.  Sometime  between  1100  and  1125  Henry  I.  granted 
to  London  the  original  charter,  in  which  were  conferred  many  valu- 
able municipal  privileges,  with  the  right,  among  others,  to  choose 
certain  of  their  own  officers,  such  as  sherifT,  justice,  and  the  like.' 
But  the  r^/ht  of  local  self-government  was  not^  in  general,  conferred 
upon  towns  and  boroughs  until  the  time  of  John,  who  reigned  from 
1199  to  1216.'  Meantime  the  towns  and  cities  continued  to  grow  in 
population  and  wealth,  and  as  these  increased,  their  disposition  to 
submit  to  arbitrary  exactions  proportionately  diminished,  and  their 
independent  spirit  and  desire  for  freedom  from  oppressive  restraints 
became  more  manifest;  but  still  they  did  not  acquire  sufBcient 
inflnence  or  importance  to  be  allowed  a  representation  in  the  states 
of  the  kingdom  for  more  than  two  centuries  after  the  Conquest' 
It  was  not  until  the  time  of  Edward  L  that  cities  and  boroughs, 
then  mostly  incorporated,  obtained  the  right  of  returning  members 
to  parliamenL  The  legislative  power  of  the  kingdom  was  at  this  time 
vested  in  the  king  and  the  council,  afterwards  called  the  parliament. 
This  council  was  constituted  of  the  spiritual  and  lay  peerage  The 
commonalty  of  England  had  no  voice  or  part  in  the  legislature. 
This  wise  and  politic  prince  was  greatly  distressed  for  money,  and 
instead  of  attempting  to  raise  it  by  the  levy  of  arbitrary  taxes, 

I  ThU  hinoiu  chutnr  hu  do  date.  Iti  *  HalUm,  Uiddl6  Agti,  Vol.  111.  elup. 
■nliatance  ia  given  in  Norton's  Comment-  viii.  Stephen  thni  deieribea  the  nniii- 
■riea  on  the  Htstorj,  Constitation,  slid  cipal  iiutitutioiu  of  England  In  the  time 
Chattered  Franchisea  of  the  Cit;  of  Lon-  of  John:  "  The  principa]  libertiEB  granted 
don  ;  and  ita  Tariona  prorUione  explained  in  tha  earl;  chartan  are  eiclnaiTe  juriadic- 
and  commented  on.  Book  II,  chap.  ii.  tion,  a  merchant  guild,  the  appointraent 
p.  S37.  In  the  latter  claoae  ol  this  charter  of  Uie  Tariom  officer*  for  the  adminiatra* 
it  an  allnaion  to  the  verj  ancient  ciutoin  tinn  of  juitice,  fain  and  markets,  with 
otforeifTi  attachment,  in  which  i«  to  be  freedom  from  all  tolls;  in  fact  all  of  the 
(bund  the  grrm  of  all  onr  foreign  attach-  piivi]e([ea  granted  b;  the  boroDgfa  oharten 
ment  Inns.  PiilUnf;,  Laws,  etc.,  of  Lon-  were  of  e  loot  character  in  erer;  reapect." 
don,  T8S :  Hnltam,  Middle  Agea,  Vol.  1  English  Constitution,  chap,  iii.  p.  63. 
III.  ch.  viii.  Part  111.  Ur.  Norton  givel  *  "  It  is  clear  that  at  Runimede  no  rep- 
tile anbstance  of  all  th(>charteni  of  London  reaentAtives  of  cities  or  boronghs  were 
from  the  time  of  William  the  Conqueror  present."  1  Stephen,  English  Conatitu- 
to  the  present  tion,  chap.  iii.  p.  71. 
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which  irere  salimitted  to  with  mormors  and  yielded  sparingly,  pre- 
ferred to  obtwn  it  by  the  prior  voluntary  coDsent  of  the  cities,  towns, 
and  boroagha.*  Accordingly  he  caused  writs  to  be  issued  to  about 
one  hnndi«d  and  twenty  cities  and  boroughs,  enjoiniag  them  to  send 
to  parliament,  along  with  the  two  knights  of  the  shire,  tao  deputies 
from  each  boraugk  within  their  comUy,  with  authority  &om  their 
respective  communities  to  consent  to  what  the  king  and  his  council 
ghoold  require  of  them.  As  the  experiment  proved  Buccessfiil,  more 
money  being  obtained,  and  with  less  trouble,  than  in  the  former 
way,  the  practice  was  continued.  And  this,  according  to  the  best 
opinions  of  learned  and  carefnl  inquirers,^  is  the  definite  commence- 
ment of  popular  representation,  and  of  the  House  of  Commons 
itself,  the  latter  constituting,  as  Macaulay  well  observee,  "  the 
archetype  of  all  the  representative  assemblies  which  now  meet, 
either  in  the  old  or  new  world,"* 

The  political  powers  thus  acquired  by  boroughs  and  cities  gave 
them  political  importance.  This  power  was  courted  and  controlled 
by  the  crown.  The  king's  judges  decided  that  no  corporation  was 
valid  without  the  sanction  of  the  king,  and  most  of  the  corporations 
from  time  to  time  applied  to  the  crown  for  a  grant  or  confirmation 
of  privil^es.  Their  dependence  upon  the  crown  was  thns  estab- 
lished, and  the  crown,  as  a  check  upon  the  nobles,  encouraged  popiL- 
lar  eUetions  by  the  whole  corporate  assemity.*     In  the  course  of  time 

'  "In  votda  that  well  became  tlie  noble  village  or  town,  bat  not  a  cit;.  Ameri- 
King  of  a  free  people  he  acknowledged  can  CycloiKedia,  title.  Borough. 
QaX  'what  toochBd  alt  iihoiild  be  ap-  '  History  Englmd,  Vol.  I.  chap.  1. ; 
proTtd  bf  alL'"  Prof.  Beam,  Govern-  "TheCrownl  itisthe  Honaaof  Commona!" 
meat  of  England,  chap.  iv.  tec.  iii.  p.  laid  an  Engliah  atateBman  in  ISGS  ;  and 
■  t  history  of  Great  Britain,  'in 


p.  BS  rf  Kg.  i  HeuD,  Qoverament  of  Eng-  natioD  of  the  comtnens  neither  the  crown 

lud,  pp.  128,  4S0,  530  ;  Hume,  England,  nor  the  lorda,  in  any  straggle  relating  to 

Vol    1.   App.    II. ;     Dr.    Adam    Smith,  popular  rights,  can  make  effectual  resist- 

Wcalth  of  Nationa,  Book  3,  ch.  iii.,  who«e  ance.     In    the  United  States  all  depart- 

•oconnt  of    the  condition  of  the   towns  meuts  of  the  goTemment  nltimately  re- 

isd  boroughs  at  this  period,  and  the  decay  apood,  of  couise,  to  the  pablie  will,  which 

oC  the  power  of  the  lords  and  the  growth  ia  hen  the  real  sovereign  power,  and  elects 

dT  the  power  of  the  inhabitants  of  the  at  short  periodn  the  eiecatire  and  legis- 

cities  ia,   though  brief,  petspicuooa   and  lative  branches. 

MtJBftctoiy.      ITorton,   Com.  Loud.   109.  *  An  English  municipal  corporation,  as 

A  dtstinctiTB  feature  of  borouglu,  in  Eng-  will    be    eiplained    hereafter,    consisted 

land,  is  the  right  of  the  borough  to  elect  ntnally  of  one  or  more  select  or  definite 

niRubeis  of  parliament.     There  the  term  bodies,  and  an  indefinite  body,  the  latter 

"borough"  includes  cities  as  well  as  vil-  being  generally  composed  of  the  burgesses 

lagea,  but  in  the  United  State*  the  term  or  citizens,  that  is,  the  inhabitant  bouse- 

"luTough"  is  not  in  very  general  use,  and,  holders;  and  a  corporate  assembly  was  a 

■hen  used,   designate*  an    incorpomled  meeting  of  all  the  bodies,  and  not  of  the 
VOL.  I. — 2 
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it  was  found  tfast  these  lepresentatives  were  more  formidable  to  the 
power  of  the  crown  thau  the  nobility  bad  been.  Id  Elizabeth's 
reign  compliant  judges  decided  that,  although  the  right  of  election 
waa,  by  the  original  constitution  or  charter,  in  the  whole  aasembly, 
still  from  itsage,  even  when  within  the  time  of  memory,  a  by-law 
may  be  presttmed  giving  the  right  of  election  to  a  select  class  (more 
readily  controlled  by  the  crown)  instead  of  the  whole  body.^ 

Afterwards,  to  increase  the  power  of  the  crown,  James  incor- 
porated towns  or  boroughs,  endowing  them  with  the  parliamentary 
franchise,  but  confining  the  exercise  of  the  right  to  vote  to  select 
classes.  The  immense  power  of  popular  representation  was  a  most 
active  agency  in  the  overthrow  of  Charles  I.  This  power  proving 
inimical  to  the  arbitrary  schemes  of  the  Protector,  he  expelled  the 
members  by  violence,  and  subdued  their  authority  in  parliament  by 
force.  He  then  secured  this  power  in  his  own  favor  by  expelling 
all  hostile  magistrates  and  officers  and  supplanting  them  with  others 
of  bis  own  creation. 

On  the  HestoratJon,  Charles  II.  found  the  principal  opposition  to 
the  court  to  come  from  the  cities  and  boroughs.  He  commenced 
bis  reign  by  reconstructing  the  corporations  and  filling  them  with 
bis  own  creatures.  Judges,  also  creatures  of  the  king,  holding  com- 
missions during  his  pleasure,  aided  him  in  his  scheme  to  acquire 
absolute  control  over  the  corporations  of  the  realm.  London,  as  the 
largest  and  most  influential,  was  selected  as  an  example,  and  in  1683 
the  famous  quo  warranto  was  issued  against  the  city  to  deprive  it  of 
its  charter,  for  two  alleged  violations,  one  of  which  was  stale  and 
both  were  frivolous.  Judgment  passed,  of  course,  against  the  city, 
and  its  ancient  charter  was  abrogated.'  As  a  condition  of  its  restor- 
ation, it  was,  among  other  things,  provided  that  thereafter  the  mayor, 
sheriff,  clerk,  &c.,  should  not  exercise  their  ofhce  without  the  king's 
consent;  and  that  if  the  king  twice  disapproved  of  the  officers 
elected  by  the  corporation,  he  might  himself  appoint  others.  Id 
short,  the  city  was  deprived  of  the  right  of  choosing  its  own  officers, 
and  was  made  dependent  upon  the  crown.  Such  also  was  the  fate 
of  most  of  the  considerable  corporations  in  England.  The  whole 
power  was  in  the  hands  of  the  king.* 

■elect  or  definite  bodies  alone.    Fosl,  sec  wlzcre  of  the  citj  fnnchiKs,  li;  vtatne 

85.  of  Che  writ  of  qw>  aarraiiU,  is  Riven  at 

1  Willcock  on  Hnnicipd   Corp.  8  ;    3  some  length  by  NortOD,  Com.  on  the  Hii- 

Eallun,  Oonat.  History,  G2;   1  Stephen,  tot},  &c.  of  London,  Book  L  chap.  xx. ; 

Engliih  Const,  chap,  n,  p.  277  U  tiq.  see  alao  The  Cat  of  tU  Oily  <4  Lantlon, 

>  Rex  v.  Citj   of   London,    Mich.    83  8  How.  Btite  Trials,  1S40  d  k^. 
Car.   JL  ;    2  Show.  262,  Pulling,  Laws,         ■  There  wen  etght7.one  qva  loarranto 

4c.  of  London,  14.    The  hiataiy  of  ths  infonnatioui  brought    againit    munici{»l 
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Nor  were  these  arbitraiy  proceedinga  conBned  to  England.  Id 
1683  writs  of  qvo  ■warranto  and  adre/acias  were  iBsued  for  the  pur- 
pose  of  abrogating  the  diarter  of  Massaghuseits.  Patriotism  and 
religion  mingled  their  fervors  and  combined  in  its  defence,  but  in 
vain.  Servile  judges,  in  June,  1684,  one  year  and  six  days  after 
judgment  against  the  city  of  London,  adjudged  the  charter  to  be  con- 
ditionally forfeited.  The  charter  government  was  displaced,  and 
popular  representation  superseded  by  an  arbitrary  commission.  lu 
1687  similar  writs  were  issued  against  the  chartera  of  Khode  Island 
and  Connecticut ;  when,  aa  is  well  known,  the  people  of  the  latter 
colony  unsuccessfully  endeavored  to  preserve  this  cherished  muni- 
ment of  their  liberties  by  concealing  it  in  the  charter  oak.  The 
colonies,  as  a  result  of  the  English  Bevolution  of  1688,  had  their 
charters  restored.  Very  shortly  after  the  accession  of  William  and 
Mary  a  bill  to  restore  tie  rights  of  those  English  corporations  which 
had  surrendered  their  charters  to  the  crown  during  the  reigns  of 
James  II.  and  Charles  II.  was  introduced  into  parliament,  and 
became  a  law,  with  the  general  applause  of  men  of  idl  parties.' 

Keference  has  already  been  made  to  the  fact  that  in  the  time  of 
Elizabeth,  the  controlling  power  of  corporations  was  virtually  vested 
in  "  select  bodies."  The  abuses  in  the  corporations  arising  out  of 
select  bodies  continued  after  the  revolution  of  1688,  and  until  act 
of  parliament  iu  1835,  next  to  be  mentioned.'  To  remedy  these  and 
many  other  abuses,  the  Municipal  Corporatiobs  Bepokm  Act 
(5  and  6  Will.  IV.  ch.  76,  a.  d.  1835)  (referred  to  more  fully  in  a 
aabsequent  chapter^  was  passed.  This  statute  sought  to  restore 
corporations  to  their  original  design,  as  institutions  for  the  local 
government  of  the  place,  to  be  controlled  by  those  interested  in  it, 
and  not  by  a  favored  few.  It  is  undoubtedly  true,  as  remarked  by 
Ur.  Hallam,  that  "  no  political  institution  can  endure  which  does 
not  rivet  itself  to  the  hearts  of  men  by  ancient  prejudice  or  acknowl- 
edged interest."  That  is,  it  cannot  permanently  endure,  although  it 
may  exist  long  after  it  ought  to  cease.  If  ever  an  institution  out- 
lived ita  usefulness  —  lived  long  after  it  became  a  positive  evil  —  it 
was  the  municipal  corporations  of  EuKland,  prior  to  the  reform  act  of 
1835.  In  many  important  places  in  England  the  number  of  corpo- 
rators ranged  as  low  as  from  ten  to  thirty.  In  a  laiga  majority  of 
the  mnnicipalities,  the  corporations  were  close;  that  is,  the  govem- 
enrpontioDi  by  Chnrlei  II.  andJamp*  II.  ■  1   Btepbeu,  Eng.    Coiurt.   chap.  TiL 

3  ChandL    Com.  Deba.  S16  ;  1  Stcphsu,     p.  •179. 
^Englith  Const,  chap.  vit.  p.  45G.  *  Cbip.  III.   ii\fra,  seci.  S5,  36,  uiid 

'  Htuulay,   Historj  of  England,  To),     note. 
III.  chap.  XV.,  where  a  graphic  account  of 
tilt  hiatoi;  of  iti  paamge  is  giTBD. 
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it^  bod;  had  the  power  to  detennine  who  should  be  admitted  to 
freedom  or  membeiship ;  and  often  the  privilege  was  conferred  upon 
uon-i«8idents  and  the  residents  excluded.  The  most  important 
&anchise  they  possessed  was  that  of  electing  members  of  parliament, 
and  this,  in  many  places,  was  the  principal  function  of  the  corpota- 
tion.  Not  only  were  the  councils  self-elective,  but  their  tenure  was 
for  life.  They  were  frequently  controlled  by  a  single  party,  and  all 
persons  entertaining  other  opinions  were  excluded.  The  corpora- 
tions were  not  in  sympathy  with,  nor  did  they  reflect  the  wishes  o^ 
the  people  over  whom  they  exercised  local  jurisdiction.  There  was 
no  check  upon  mal-odministration.  The  property  was  wasted ; 
extravagance  characterized  the  expenditures  of  money ;  officers  were 
elected  by  the  irresponsible  councils  from  favoritism  or  devotion  to 
party  .^  One  of  the  first  acts  of  the  Reformed  House  of  Commons 
was  the  overthrow,  in  1835,  of  this  Intolerable  system,  by  the  pas- 
sage of  the  above-mentioned  Municipal  Corporations  Statute,'  to 
which  we  shall  have  frequent  occasion  to  refer  in  the  subsequent 
pages  of  this  work. 

Lord  Brougham  has  many  claims  to  the  regard  of  posterity.  Few 
of  these  are  stronger,  however,  than  those  which  arise  from  his  faith- 
ful and  effective  services  in  promoting  the  reform  of  the  Municipal 
Corporations  of  Great  Britain,  by  abolishing  these  self-elected  and 
perpetual  councils,  by  organizing  the  corporations  upon  a  uniform 
model,  and  by  establishing  in  the  act  the  principle  that  the  councils 
should  be  selected  for  abort  and  fixed  periods  by  the  votes  of  the 
burgesses,  thus  recognizing  and  adopting  the  representative  system 
based  upon  the  vote  of  persons  actually  interested  in  the  municipal- 
ity.   Mr.  Wlllcock,  in  concluding  his  treatise,'  had  recommended  a 

■  QloTBT  on  Corp.  zxiviii.  et  **<!■  i  known  as  the  London  Corporation  Befonn 
Seport  or  Comminionen  of  Carporat«  In-  Act  of  181B.  See  Supplement  to  PuUing'a 
quiry,  S!  et  nq.  On  January  1,  1883,  Inm.  kc,  o(  London. 
thtMvMieipalCorfioTatiomAaofim  (45  On  tbs  IGth  day  of  Aufput,  1867, kfUs 
and  48  Vic  chap.  SO)  went  into  force,  re-  amemoraljle  struggle  between  the  lordi 
pealing,  re-enacting,  and  conaotidating  the  and  the  commons,  what  ia  known  as  the 
previoni  Acta.  Poit,  sec.  35.  Disraeli  Rfform  Bill  became  a.   Uw,   by 

*  Pod,  aac  S5,  note,  where  the  leading  which  the  right  to  vote  for  members  of 

provlsUnu  of  thia  important  anactment  are  parliament  for  boroughs  waa  greatly  ei- 

given.  tended.     This  right  was,  in  boroughs,  ez- 

■  Wiltcock,  Honicipal  Corp.  G13,  fil(-  tended  to  all  occupiers  of  dvelling-houaes 
London,  with  it*  "  great  and  notable  which  were  rated  to  the  poor  ntes,  and 
banchiaaa,  libeitiea,  and  customa,"  to  treat  to  lodgers  occupying  todging-housea  of 
of  which,  saya  Lord  Coke  {i  Inst.  350),  the  annual  value  of  £10,  unfurnished. 
"wodM  require  a  whole  rolnme  of  itaelf,"  It  pisctically  enfranchised  the  working 
was  not  embraced  in  the  general  act  of  6  class. 

and  6  Will:  *,  chap.  78,  bat  there  was  Referring  to  the  English  system  of  cor- 
■ubsaqnently  pasted  an  important  statat^     porate  local  gOTemntent  and  adminiitn- 
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similar  reform,  bat  disclaimed  being  so  Tisionary  aa  to  suppoee  it 
would  aooa  be  effected,  Eince  parliament  would  not  willingly  relin- 
quish its  influenee  over  venal  boroughs,  and  members  elected  by 
corpontiooB  would  not  be  allowed  by  their  constituents  to  abandon 
their  ancient  though  unjust  privileges;  but  within  ten  years  from 
the  time  his  language  was  written,  the  reform  of  which  he  almost 
despaired  wae  accomplished.  Fifty  years'  experience  has  vindicated 
its  wisdom. 

§  8  a.  Comiug  now.  Id  this  general  survey,  to  the  mununptU  in^i- 
tulitma  of  the  Uhited  States,  the  great  fact  which  first  meete  our 
view  is  that  the  common  law  is  the  basis  of  the  laws  ot'  every  State 
and  Territory  of  the  Union,  with  comparatively  unimportant  excep- 
tions. It  is  indeed  a  most  fortunate  circumstance,  that,  divided  as  our 
territory  is  into  so  many  States,  each  supreme  within  the  limits  of 
its  power,  a  common  and  uniform  general  system  of  polity  underlies 
and  pervades  them  all  The  common  law,  as  well  as  the  institu- 
tions which  it  developed  or  along  side  of  which  it  grew  up,  is  feb- 
VADBD  BT  A  SPIRIT  OF  7EEED0M,  wkich  dtslmffaishes  iifnm-  all  other 
sterns  and  panUiarly  adapts  it  to  the  itistitutions  of  a  self-governed 
people.  It  is  established  by  the  learned  researches  which  have  been 
more  recently  made  that  the  germs  and  elements  of  this  law  and  of 
Eogliah  polity  are  of  Qermanic  origin.*  The  Saxon  conquerors  of 
Great  Britain  were  not  mere  bodies  of  armed  invaders.  They  went 
to  En^and,  during  two  or  more  centuries,  in  families  and  commu- 
nitiea.  What  manner  of  men  were  they  ?  Guizot  dwells  upon  the 
&ct  that  the  distinguishing  character  of  the  Germans  was  "their 
powerful  sentiment  of  personal  liberty,  personal  independence  and 
Individuality."  He  affirms  and  repeatedly  reiterates,  that  h  was. 
they  who  "  introduced  this  sentiment  of  personal  Independence,  thie 
love  of  individual  liberty,  into  European  civilization  ;  that  this  was 
unknown  among  the  Bomans ;  unknown  in  the  Christian  Church ; 
and  uoknown  in  nearly  all  the  civilizations  of  antiquity.  The  lib- 
erty which  we  meet  with  in  ancient  civilizations  is  political  liberty, 
— the  liberty  of  the  citizen,  not  the  personal  liberty  of  the  man- 
himself."" 

§  8  &  Thus  conquering  and  colonizing  England,  the  Saxons  car- 
ried with  them  "  from  lands  where  the  Boman  eagle  had  never  been 
seen,  oi  seen  only  during  the  mombntary  incursions  of  Drusus  and 

tion,  Mr.  Otaddoin   declared  tlwt  **  Odt         '  Stabbs,  Const  Hiit  ohap.  i.  tl  nq.  ; 

municipolitiea  produce  qu&UticB  vhich  ttre  Prof.   Adame,  Germuiic  Origin  of    New 

thcbcatsifagDanlsof  Enfiland'sgreatnesD."  England  Towns,  in  Johoi  Hopkina  Uni' 

WilliaDU  &  Tim,  Eogliah  Hnnie.  Cad«,  veraitr  Stodiea. 
p.  IS.  >  Eiat.  Cir.  Europe,  Lect.  II. 
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Gennanicus," '  their  laogoage,  their  religion,  thair  custome,  their  laws, 
and  their  organizations.  These  were  indigenous,  —  homehred,  with- 
out trace  or  tincture  of  the  Soman  law  and  institutions.'  They 
borrowed  nothing  from  antiquity  or  from  surrounding  peoples. 
They  founded,  and  in  the  course  of  centuries  their  successors  and 
descendants,  the  people  of  England,  built  up  their  institatione  on 
their  own  model  Macaulay  speaks  of  this  with  his  accustomed 
vividness :  "  The  foundations  of  our  Constitution,"  he  says,  "  were 
laid  by  men  who  knew  nothing  of  the  Greeks,  but  that  they  had 
denied  the  orthodox  procession  and  cheated  the  Crusaders;  and 
nothing  of  Rome  but  that  the  Pope  lived  there.  Those  who  followed 
contented  themselves  with  improving  on  the  original  plan.  They 
found  models  at  home ;  and  therefore  they  did  not  look  for  them 
abroad."  '  This  love  of  personal  freedom  and  independence  was  im- 
pressed upon  the  institutions  they  founded,  or  adopted,  or  modified. 

§  8  c  Learned  investigators  differ  concerning  the  extent  to  which 
Soman  law  existed  and  prevailed  at  the  time  of  the  Saxon  conquest, 
and  the  extent  to  which  it  was  adopted  or  incorporated  into  the 
English  laws,  usages,  and  institutions.  But  there  is  a  general  assent 
to  these  propositions,  viz. :  that  the  Saxon  spirit  of  freedom  ww  cm- 
bodied  in  the  various  local  courts  ;  that  it  was  in  these  popular  tribu> 
nals  that  the  principles  of  law  and  local  government  were  cultivated 
and  disseminated ;  that  the  Saxons  breathed  into  the  English  gov- 
ernment  and  institutions  "  a  spirit  of  equity  and  freedom  which  has 
never  entirely  departed  from  them,"*  and  that  in  the  course  of  time 
the  common  law  inteitwined  its  roots  and  iibres  inseparably  into 
the  constitution,  polity,  local  and  municipal  institutions,  the  civil 
and  criminal  jurisprudence,  the  family  relation,  and  the  rights  of 
person  and  of  property.  So,  as  we  have  above  seen,  from  an  immemo- 
rial or  early  period  the  local  territorial  Bubdivisiona  of  England, 
such  as  shires,  towns,  and  parishes,  enjoyed  a  degree  of  freedom,  and 
were  permitted  to  assess  upon  themselves  their  local  burdens  and  to 
man^e  their  local  affairs.  The  ratepayers  were  thus  dignified  by 
being  an  integral  part  of  the  communal  life ;  the  foundations  of  mu- 
nicipal liberty  were  laid ;  administrative  power  was  decentralized ; 
knowledge  of  the  laws  and  reverence  for  and  obedience  to  them 
were  constantly  taught  by  a  participation  in  their  administration 
and  enforcement  This  was  exactly  the  opposite  of  the  systems 
which  concurrently  prevailed  on  the  Continent,  where  the  central 

>  I>igb7,  Be*1  Prop.  11,  12.  *  Msckiutoeh,    HisL    Eng.    ToL    V. 

*  FrMinsn,  Norman  Conquest,  chap.  i.     cbap.  i. ;  Bwves,   HUt.   Com.  Lair,    Id* 

*  Essay  on  Histoiy.  trodnction  by  Finlason. 
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power  absorbed,  governed,  r^ulated  everything,  thereby  destroying 
manicipal  freedom  and  the  capacity  to  enjoy  and  exercise  it,  as  well 
as  the  power  to  defend  and  preserve  it 

§  8  dl  Our  ancestors  in  the  tettlemmt  of  this  country  brought  with 
them  these  notions  of  English  liberty  and  polity,  and  they  found 
here  a  field  of  unexampled  extent  for  their  free  development.  Ac- 
oordingly  the  system  of  intrusting  the  direction  of  local  affairs  to 
the  local  constituencies,  has  from  the  earliest  colonial  periods  been 
carried  by  as  to  a  much  greater  extent  than  in  England.'  As  you 
pass  from  one  end  of  this  country  to  the  other,  alike  in  the  older 
T^ons  and  in  the  newest  oi^anized  settlement,  you  find  the  affairs 
of  each  road-district,  school-district,  township,  county,  town  and  city, 
locally  self-managed,  including  the  administration  of  local  justice. 
Every  township  in  the  United  States  has  a  local  court  with  power 
to  summon  a  jury  of  the  vicin^e,  thereby  bringing  justice  home  to 
the  business  and  bosoms  of  the  people,  and  making  it  their  own 
affair.  It  is  in  no  slight  degree  instructive,  and  certainly  in  the 
highest  degree  interesting,  to  trace  the  institutions  of  this  new 
country  back  to  their  germs  in  the  Saxon  or  Anglo-Saxon  polity ;  for 
when  we  tonch  to-day,  even  in  our  frontier  settlements,  the  electric 
chain  wherewith  Providence  hath  bound  the  ages  and  the  genera- 
tions of  men  together,  we  discover  that  we  are  in  historic  com- 
munion with  rude  and  remote  ancestors  althoi^h  separated  from  us 
by  seas,  mountains,  and  centuries. 

Each  State  binds  together  the  local  institutions  which  it  creates 
and  regulates  independent  of  Federal  control ;  thus  happily  prevent- 
ing a  concentration  at  the  national  centre  of  the  power  and  duty  of 
legislating  for  and  regulating  the  affairs  of  local  communities  through- 
out a  country  of  such  extent,  that  with  its  exact  situation,  wants, 
and  interests,  it  would  be  impossible  for  Congress  to  become  ade- 
quately acquainted.  So,  in  the  ascending  scale,  the  Federal  Cos- 
STTTUTION  constitutes  the  States  and  the  people  thereof  into  a 
National  Government.  It  defines  the  relations  of  the  States  to  each 
other  and  to  the  national  government,  and  limits  the  power  of  the 
States  to  deprive  any  citizen,  however  humble,  of  the  great  essential 
rights  of  freedom  and  equality  before  the  law. 

Magna  Gharta  remains  to-day  one  of  tbe  main  foundations  ot 
English  liberty.'    Its  chief  glory  is  the  provision  "  that  no  freeman 

>  Pm,  HC  4S.  nota.  Const.  Hint  Tol.  I.  chap,   xii.)     Magna 

*  "The  whole  of   tbe   constitntlQiial  Chnrta    "is    the     kajstone   oT    English 

history  of  England  is  little  more  then  a  libertir."     (HbIIbqi,   Middle    Ages,   ToL 

ooaunentaif  on  Magna  Cliarta."   (Stubby  II.    chap.  viiLj 
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shall  be  imprisoned  or  disseized  of  his  freehold,  bat  by  the  lawful 
judgmeat  of  his  peers  or  the  Uw  of  the  land."  This  memorable 
provision,  which  was  from  the  first  embodied  in  all  of  the  State  Con- 
stitutions, has  been  cairled  into  the  Federal  Constitution,'  thereby 
placing  the  rights  of  life,  liberty  and  property,  aa  againat  invasion  by 
the  States,  under  the  piotection  of  the  national  authority. 

§  9.  In  general,  all  of  our  Amebican  cUiee,  towns,  and  cmmtia 
are  public  corporations,  full  or  quasi.  They  are  created  by  the 
legislature,  and  are  invested  with  powet  to  decide  and  control  local 
and  subordinate  matters  pertaining  to  their  respective  localities. 
The  number  and  freedom  of  these  local  oi:gaaizatioiis,  whereby 
political  power  is  exercised  by  the  citizens  of  the  various  local 
subdivisious  of  k  State  who  have  a  right  to  vote  and  to  r^ulate 
their  own  domestic  concerns,  constitute  a  marked  feature  in  oar 
system  of  government'  They  are  simply  the  admtuistntive  form 
of  the  fundamental  American  idea  of  government,  viz.,  that  the 
people  are  the  source  of  all  politieal  power  and  have  the  right  to  ex> 
ercbe  it  This  is  with  ua  no  mere  rhetorical  declamation,  but  a 
foundation  principle  upon  which  our  political  institutions  rest  Aa 
local  matters  can  better  be  regulated  by  the  people  of  the  locality 
than  by  the  central  power,  we  provide  that  each  road-district,  each 
school-district,  each  city  and  each  county  shall,  as  to  its  local  coo- 
cems,  be  self-governed.  These  orgaoizations  are,  of  course,  subject 
to  the  legislature  of  the  State,  and  their  acta,  if  in  violation  of  law 
or  where  they  affect  private  rights,  are  also  subject  to  judicial  cog- 
nizance and  judgment  They  are  uuder  the  law  and  are  bound  to 
obey  it.  The  policy  of  creating  local  public  and  municipal  corpo 
.  rations  for  the  management  of  matters  of  local  concern,  runs  back 
to  the  earliest  period  of  our  colonial  history,  is  exhibited  in  all  our 
l^islatioQ,  and  expressly  or  impliedly  guaranteed  in  our  State  con- 
stitutions.^   "  It  is  a  fundamental  principle  in  this  State,  recognized 

*  AmendrMot  XIT.  the  requisiU  length  of  timel  irhatsrer  mif 

*  "  In  tH  qtuuC  corporationa,  u  cities,  be  the  desire  of  himself  or  the  tonu."  See 
towns,  perishes,  sehnol-diatricta,  memher-  poal,  chsps.  li.  and  Ui.;  People  >.  Cuu- 
sbip  IB  conatitnted  b;  liviog  withio  cer-  dav,  73  N.  C.  188  ;  b.  c.  31  Am.  Sep. 
tain  limits."     Per  Shaw.  C.  J.,  OTsraeera  is's.    Post,  tec.  195. 

of  Poor,  Ac.,  v.  Seara,  22  Pick.  122.  130  ;  ■  Kent,  Com.  27B;  Coole;,CoaBt.  Limit. 

Hill  V.  Boston,  122  Mass.  Hi,  S5S  (1877)  ;  chsp.  viii.     See  also  thU  learned  antbor'a 

8.  c.  £S  Am.  Sep.  S32.     Port,  sec.  40.  opinion  in  the  Supreme  Conrt  of  Hichigao, 

"  When  a  man,"  says  Mr.  Jostice  Mor-  in  the   People  v.  Horlhut,   U  Hick.  ii. 

Urn,   Oaltes  o.   Hill,   10   Pick.  888,  S«,  (1871)  :  Stats  tr.  Noyee.  10  Fort.  SON.  H. 

"  moves  into  a  town,  he  becomes  a  etftzm  S92  ;  Bow  •.  Allenstown,  84  N.  H.  SEl ; 

thereof  (if  possessed  of  the  tsquisite  qnal-  B.  c.  6  Am.  Rep.  103,  and  in  People  n 

ifiuations  aa  to  age,  &c.,  and  if  he  Tamaiiu  DatiMt,  28  Uich.  828  {  a.  o.  IS  Am.  Sep. 
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and  peipetoated  by  an  express  pTovision  of  the  Coostitutioa,  that 
the  people  of  every  bamlet,  town,  and  city  of  the  State  are  entitled 
to  the  benefits  of  local  self-government. "  ^ 

The  elective  franchise  is  not,  as  was  the  case  until  the  compaTa> 
tively  recent  reform  legislation  in  Eogland,  a  privil^e  dependent 
upon  cnstom  or  usage,  or  confined  to  certain  classes,  but  is  uniform 
and  oniveisal,  extending  to  o^  of  the  adult  male  cdtizens.  Old 
Sarums  and  rotten  boroughs,  as  well  aa  property  qualifications,  ai« 
anknown.  The  effect  of  this  policy  of  establishing  cities,  town% 
and  districts  of  country  into  bodies  politic,  and  investing  the  citi- 
zens thereof  with  the  power  of  self-government  in  respect  of  their 
local  affairs,  has,  upon  the  whole,  been  most  happy.  One  of  the 
most  phflosophical  and  fair  of  foreign  observers'  was  much  stmck 

903.     Pott,  lees.  SS,  73.     Teit  approved,  bmn  alloved  in  Eogland,  lud,  indeed,  re- 

Loehnnan  o.  Taxing  Dist.,  2  I«a  (T^n.),  quired,  to  la;  rales  on  themMlrea  for  local 

<2a.    OUdwall  v.  Juadcea,  tc.,  1  Jones  purposet.     It  ii  moat  convenieat  that  Um 

(X.  C.)  Eq.  S2S  ;  Comw.  c.  Boiboiy,  9  local  establishmeiita  and   police    ibould 

Gray,  SOS,  610,  Gil,  note  written  by  Mr.  be  ansbiiiicd  £□  that  maimer ;  aii<I,  indeed, 

Oray,  aftrararda  the  Chief  Jmtice  of  the  to  the  intereet  taken  in  them  by  the  in- 

Sapreme  Jtidicial  Conrt  of  Manaohuaetta,  habitanta  of  the  paitictils]-  districu,  and 

and  now  one  of  the  JusUceB  of  the  Su-  the  information  npon  law  and  puoUc  mat- 

preme  Conrt  of  the  United  Statu ;  Web-  tera   generally  thereby  diSUied  through 

Iter  V.  Harwhiton,  82  Conn.  131  ;  Feopls  the  body  of  the  people,  has  been  attrib* 

«.  Albertson,  CC  N.  T.   50  (1S7S).     PMC,  nted  by  profound  thinkers  much  of  that 

•ec,  68.    In  Mr.  Quiucy's  Municipal  His-  spirit  trf  liberty  and  capacity  for  setf-gor- 

tory  of  Boston,   chap,   L,  will  be  found  emment,   through  rupreaentatiTea,  which 

m  intercBting    Autorii^  aecoUTit  of  tht  has  been  eo  conspicuous  ia  the  moUier 

enntUiaimtiftovnt  in  Maaaekuietta,  and  conntry,  and  which  so  eminently  distjn- 

of  their  mode  of  oiganization  and  opeia-  gniahea  the  people  of  America.    From  tha 

tbn,  particularly  of  the  town  of  Boston.  fooudatioQ  of  our   government   colonial 

JW,  tec.  28.  and  republican,   the   necessary  snms  Ibc 

'  Per  Coettn,  J.,  fa  People,  tx  rel.  Park  local  purposes  have  been   raised  by  tho 

Comm'ra  (Detroit  Park  Case),  38  Hich.  people  or  authorities  at  home.      Conrt- 

S3S  (1S73)  ;  a.  c  IS  Am.  Bep.  202,  re-  hooses,  prisons,  bridges,  poor-bousee,  and 

Cured  to  potl,  sees.  72,  7S.  the  like  are  thus  built  and  kept  ap ;  and 

*  M.   De    Tooqueville,    Democmey    in  the  expenses  of  maintaining  the  poor,  and 

America :    "  Local  assemblies  of  citizens  of  proeecntious  and  jurors,  are  thns  de- 

«Dnstitute  the  strength  of  free  natioas.  frayed,  and  of  late  (in  North  Carolina)  a 

Hnnicipal  institutianB  are  to  liberty  what  portion  of  the  common-school  faud,  and  ■ 

pimaiy  schools  are  to  science ;  they  bring  provision  for  the  indigent  insane,  ate  thua 

it  within  the  people's  reach  ;  they  teach  raised,  while  the  hif^ways  are  altogether 

asD  how  to  use  and  how  to  enjoy  it     A  oonatmctod  and  repaired  by  local  labor, 

nation  may  establish  a  system  of  free  gov-  distribnted  onder  the  orders  of  the  county 

■miiMUt^  bnt  without  the  spirit  of  munici*  magistrates.    When,  therefore,  the  Coiw^'- 

pal  institntions  it  cannot  hare  the  spirit  of  tntion  vesta  the  lejcislative  power  ia  tho 

liberty."    M.  De  Tocqnerilla'a  Demoen^  General  Assembly,  it  must  be  nndentood 

in  America,  chap.  v.  Potl,  seo.  38,  note.  to  mean  that  power  as  it  bad  been  oxer. 

"  From  time  ImnManorial,''  s^  one  of  cised  by  our  forefathers,  before  and  -fter 

thaaUestvf Americaucomnion-lawjadgea,  their  migratioo  to  this  continent.''    Per 

"  tha  conntiea,  paiishea,  towns,  and  tern-  Stiffiii,!.,  in  Caldwell  «.  Jnstiues,  do.,  A 

tarial  nbdinnoiu  of  the  conntiy  have  Jooea  (N,  C.}Eq.  823  {ISM). 
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with  the  iiistitntioDS  of  New  England  towns  ;  and  considered  them 
as  small  iodependent  republics  in  all  matters  of  local  concent,  and 
as  forming  the  principle  of  the  life  of  American  liberty  existing 
at  this  day.^  Kot  only  the  Kew  England  towns,  but  the  underlying 
and  universal  prevalence  of  local  government  and  administration, 
rural  and  urban,  throughout  the  United  States,  and  its  efTect  upon 
the  general  life  and  well-being  of  the  American  people,  have  been 
not  only  noticed  but  intelligently  described  and  enforced  in  a  late 
work  of  great  interest  and  value,  by  a  distinguished  English  writer, 
who  criticises  freely  indeed,  but  with  no  conscious  bias  and  with  no 
imfriendly  spirit' 

§  10.  The  value  of  our  system  of  munieipal  institutiora,  to  which 
we  have  thus  alluded,  may  be  seen  on  comparing  the  political  con- 
dition of  the  people  of  the  United  States  with  tliat  of  the  people 
of  modern  France,  —  selected  as  a  fair  example  of  a  government 
without  municipal  freedom.  France  is  a  highly  centralized  govern- 
ment. The  etat«  there  is  everything.  Municipal  institutions,  with 
the  power  of  independent  local  self-government,  belong  there  to 
the  past.  The  central  power  governs  and  regulates  everything.  It 
provides  amusements;  constructs  roads,  bridges,  internal  improve- 
ments; controls  trade;  inspects  manufactures.  The  effects  of  this 
system  are  thus  described :  "  Develop  in  the  slightest  d^ree  a 
Frenchman's  mental  faculties,  and  he  flies  to  a  town  as  surely  as 
steel  filings  fly  to  a  loadstone.  From  all  parts  of  France  men  of 
great  eneigy  and  resource  struggle  up,  and  fling  themselves  on  the 
world  of  Paris.  There  they  try  to  become  great  fuoctionariea 
Through  every  department  of  the  eighty-four,  men  of  less  energy 
and  resource  struggle  up  to  the  provincial  capital  All  who  have, 
or  think  they  have,  heads  on  their  shoulders,  struggle  into  town  to 
fight  for  office  which  the  government  alone  can  confer.  The  whole 
enei^  and  knowledge  and  resource  of  the  land  are  barrelled  up 
in  the  towns :  all  between  towns  is  otter  intellectual  barrenness." 
Such  are  the  withering  effects  of  a  centralized  despotism.^     How 

I  Pod,  Bees.  SS,  29,  and  notes.  Tesolt  of  a  popnUr  apriBiiig  against  central- 

*  Prof.    Biyca's    Araorioan    Common-  izod  power.     But  it  went  to  the  other  ex- 

wnlth,  18SS,  roL  I.  chaps.  48-41.     See  t^em^  and  contemplated,  toi'lhtntf  a  najun- 

also  the  uaeful  and  Taluable  monof^phs  al  ampael,  a  leagoe  of  86,000  indapendent 

on    Locd    Government    in    the    eereral  ammimet.  TheirdeclaredschemcwMthis: 

States,  in  the  Johns  Hopkina  Univeratty  ' '  France  shall  no  longer  be  one  and  indi- 

Studlea.  Tieible,  empiie  or  republic;  tbe  shall  fonn 

■  Bat  under  the  Ia\n  of  IBSfl,  1871,  ■  federation,  not  of  small  states  or  prov- 

snd  188i,  the  French  mnnicipalitiea  have  incea,  but  of  free  cities,  linked  together 

a  large  degree  of  independence.     The  iv>nL-  oiUy  so  fax  as  shall  be  consistent  with  the 

Mww  moTement  of  1S71  was  the  natnnl  most  absolnte  deeentraliation  and  local 
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different  with  the  deceutialized  syetem  of  goveroment  in  the  United 
States,  where  each  local  constituency  chooses  its  own  oMcers ;  each 
load-disthct,  school-^Uatiict,  village,  town,  city,  and  coanty  admin- 
isters  its  own  local  affairs  by  the  people  and  for  the  people.' 

§  11.  To  civil  territorial  divitions,  erected  into  corporations  full 
or  qttasi,  with  defined  powers  of  local  administration,  and  the  exten- 
sion of  the  r^ht  to  vote  for  officers  to  all  who  are  to  be  affected  by 
their  action,  are  due  that  familiarity  with  public  a£(airs,  that  love 
of  hberty,  that  r^ard  for  private  t^hts  and  property,  and  that  uni- 
versal reverence  for  and  obedience  to  law,  which  are  characteristic 
of  the  best  government  in  Europe, —  Great  Britain,  and  the  best 
in  America,  —  the  United  States.* 

'    (Journal  OfficUl  d»  la  Corn-  thla  powsr  had  been  vested  in  the  legiaU- 

!,  April,  1871.)    Bat  a  Bcbeme  which  tire  department,  and  not  with  aubordi- 

nwde  cidca,  and  not  the  natioD,  ptDctiEallf  oate  officen,   Agruv,  J.,  observed;  "It 

die  aarmmga,  ia  ndi<ally  defective,  and  U  muiifeet  that  the  city  goveromeDt  U 

open  to  sU  the  objections  which  H.  Has-  founded,  in  ita  leading  thought,  upon  tha 

nni  hae  ao  forcibly  pointed  out  against  it.  American  idea  ot  a  popnlar  represeutativ« 

(Contemporary  Beview,   1871;   reprinted  govemment,  its  immediate  prototype  being 

Littell'a  Living  Age,  July,  1871,  p.  IIS.)  the  form  of  the  State  goveniinent.     The 

'  Banett  v.  Bcooka,  21  Iowa,  14i,  IGl.  right  of  snpervision  and  control  ia  there- 

By  constitntional  proviaion  in  New  York,  fore  rested  in  the  oouncila  as  the  imme- 

"  it  belongs  ezclutiively  to  the  local  power  diate  representatives  of  the  popular  will, 

to  Ell  the  oiBces,  either  by  election  or  ap.  which  exerts  and  enforeea  its  detennining 

pointment,  ■■  the  legialature  may  direct."  power  by  means  of  constantly  recurring 

Ifet.  Bd.  Health  v.  Heiater,  87  N.  Y.  sei,  elections.     Subject  to  this  primaty  power 

S67  ;  People  v.  McDonald,  69  N.  Y.   S6S  the  aflaira  of  this  people,  great  in  num- 

(1877)  ;  People  b.  SnperriKirs,  112  K.  Y.  bera,  wealth,  intelligence,  and  influeuca, 

ESS  (1S89)  ;  People  v.  Lynch,  SI  Cal.  IB  are  condacted  by   departimenta  and  oSl- 

(1876)  ;   B.  0.  21  Am.  Rep.  677.     Opin-  cera."    Philadelphia  r.  Flanigen,  47  Pa. 

km  of  MeKijutry,  J.     See  also  Constitn-  St.  31  (1864). 

tion  of  lUinint,  art.  ii.  sec.  6  ;  conatrued         "  What,"  inquired  the  kVbi  Si^yes,  in 

People  «.  Chicago,  Gl  111.  17  (1888) ;  a.  o.  a  book  which  gave  «  powerful  impulse  to 

3  Am-   Rep.  S78  ;   Constitution  of  Cali-  the   publie    mind    at    the  be^uning   of 

fimia,   art.   xL,   entitled  "Cities,  Conn-  the  French  Revolution  of  1789,  —  "What 

tiw,  and  Towns,"  sees.  13,  15.   Provisions  is  the  tien  etat  f  "    And   he  answerad, 

exist  in  moat,  if  not  all,  of  the  State  con-  "Nothing."      What    0U|{bt    it    to    be  t 

Ititutions,  which  place  the  right  of  local  "  Everything."  Thiers,  French  Rev.,  voL 

government,  siud  to  some  extent  the  an-  I.  p.  27  ;   Ouizot,  Hist.  Civ.  Lect  VII, 

tooomy   of    mnnidpalitiea,    beyond    the  On    this    popnlar    foundation   rests    not 

power  of  legislative  destmction.     Consti-  only  our  national  government,  but  as  well 

tntional  provisioni  as  to  qualiScation  of  all   of  our   State  governments  and    mn- 

•lectors  and  the  right  of  eqnal  represent*-  nicipal  institntioos.      People  «•  Detroit, 

lion  held  to  apply  to  manicipol  corpora-  28   HicL   228  ;   a.  o.  IS  Am.  Rep.  202 

tions.     People  p.  Canaday,  73  N.  C.  198  (1873).     Aut.  sees.  58,  72,  73. 
(IS76)  ;  s.  0.  21  Am.  Rep.  4SB.  *  After  alluding  to  the  antiqalty  of  this 

Speaking  of  the  power  of  creetiiig  debts  qratem  in  England,  Mr.  Justice  Sreim,  in 

tnd  expending  money  by  the  city  of  Phil-  tiie  important  caae  of  the  People  v.  Dra- 

adelpUa,  nnder  the  Consolidation  Act  of  per  (IS  N.  Y.   B32,  662),  says :  "  Wher- 

IS54,  in  a  CBM  whet«  it  wm  held  that  ever  the  Anglo-Saxon   nee   have    gonc^ 
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But  the  picture  is  not  without  its  shadows.  The  ussfulnesa  of 
oar  municiptd  coiparatiooa  has  been  impaired  by  evils  thiit  are 
either  inherent  in.  them  or  that  have  generally  accoinpanied  theii 
workings.  Some  of  these  may  be  briefly  indicated :  1.  Men  tha 
beat  fitted  by  their  intelligence,  business  experience,  capacity,  and 
moral  character,  for  local  governors  or  counsellors  ai-e  not  always, 
it  is  feared,  —  it  might  be  added,  are  uot  generally,  —  cboaea.  Thia 
is  especially  true  of  popnlons  cities.  2.  Those  chosen  are  too  apt 
to  merge  tbeii  mdimdual  conscience  in  their  corporate  capacity. 
Under  the  shield  of  their  corporate  character,  men  but  too  often  do 
acta  which  they  would  never  do  as  individuals.    The  public,  as  if 

vberever  the;  hare  earned  their  Ungusga  how  it  ptrmsatca  the  whale  political  »y»- 

uid  Ibwb,  these  com mnni ties,  each  viWi  a  tem,  and  how  it  protects  and  aecorta  the 

local  adminidnUim  of  ite  own  selection,  indiridnal  man  in  all  of  Ms  rundamentBl 

have  gone  with   them.     It   ii  here  that  legal  lights,  -nt.,  that  no  maa  shall  b« 

they  have  acquired  the  habits  of  subop-  ponished  except  for  a  breach  of  law,  and 

dinstion  and  obedlenca   to   the  law*,  a(  that  all  classes  are  subject  to  the  ordinsiy 

patient  endniauce,  resolute  pnrpaae,  and  kw  of  the  land  administared  in  the  otdi- 

knowledge  of  civil  goTentment,  which  di»-  naiy  law  conrts,  with  no  immnnitf  from 

tingnish   them  from  every  other  people,  liability  of  any  officer  or  official  however 

Here  have  been  the  seats  of  modem  civ-  high  {the  King  only  excepted)   who  vlo- 

kllBtioD,  the  nuneriee  of  pnhlic  spirit,  lates  the  le^  rights  of  stiy  other  man, 

and  the  centres  of  constitntional  liberty,  however  humble,  are  so  olearl;  set  forth 

^e;  ue  the  opposite*  of  liioss  systems  in  the  instmotive  work  jest  rited,  that  it 

which  collect  all  power  at  a  common  cen-  gives  as   plessore  to  commend  it  to  our 

tre,  to  be  wielded  t?  a  common  will  and  nedeis. 

to  effect  a  given   purpose,  which  absorb  "The  city   corpomtioiu,"    remarks    a 

all  political  authority,  eierrias  all  its  funo-  modem  jurist,  "  which  have  grown  up  in 

tioQS,  distribute  all  its  patronage,  repraM  modem  times,  are  of  infinite  advantage  to 

the  public  activiirr,  stiHe  the  pablie  voice,  society  ;  they  bind  men  more  closely  to> 

and  crash  out  the  public  liberty."  gether  than  does  auy  other  tomi  of  political 

"  Whoever,"  says  C<7'(iofuei'tU<,tSicrreB  association.      But  that  which    moat  ts- 

CorttplUa,  TIIL,  "travels  in  the  United  markabiy  distingoishes    them    from    the 

States  is  invotuDtacil;  and  Insdnctivsly  cloee  corporations  which  formetly  existed, 

m  impressed  with  the  fact  that  the  spirit  is  the  general  spirit  of  freedom  which  has 

of  liberty  and  the  taste  G»  it  bars  per-  been  breathed  into  them.     More  espsciall; 

voded  all  the  hatnta  of  the  American  peo-  ia  this  the  case  with  town  corpoiationa  in 

pis,  that  ha  cannot  conceive  of  them  under  America,  which  are  as  diffment  from  those 

any  but  a  Bepublican  government.     In  of  England  as  the  lattrr  are  from  similar 

the  same  way  it  is  impossible  to  think  of  corpontfons  in  Scotland  and   Holland." 

theBngbshaslivingDnderany  bat  a  freo  Per  Qrimkt,  J.,  Ttoaebaogh  e.  Saffin,  10 

gOTemment."    After  quoting  these  words,  Ohio,  31,  37  \  see  also  State  v.  Noyes,  16 

Prof.  Diety,  in  his  work  on  ^e  Law  of  the  Foat.   (N.  H.)  29S  ;   and  the  opinion  of 

ComitituUon,   says  {3d  ed.,  1SS6,  p.  173)  AUm.  J.,  in  People  e.  AlbertMnt,  66  N.T. 

that  "they  point  in  the  cleeiurt  manner  SO,  67  (1S73),  wheie  he  laya :  "Theri^ 

to  the  mU,  pndoiRiiuuut,  or  supremacy  of  of  (local]  aelf-govemment  lies  at  Ills  foan- 

Jau7   as  ths  distinguishing  chaiacteristie  dation  of  oar  institutions."    Peoples.  8q- 

of   English    institutioDS  "  ;    institutions  pervison,  IIS  N.  Y.  686.     Auf,  sec*.  4S, 

which  we  have  fully  inherited  or  adopted,  note,  68,  7!,  73, 183  ;  People  o.  Detroit,  28 

What  is  meant  by  absolute  supremacy  of  Hich.   S28   (1373);   &  o.  U  Am.   Bsp. 

th«  rule  of  Uw  in  yngl.H^  and  Ametk^  SOS. 
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to  Tetaliate,  acts  towards  corporationa  in  tlie  same  apiiit  The  do  ' 
tioii,  though  TifA  avowed,  is  quite  too  much  acted  upon,  that  all 
tJiat  can  be  obtained  from  a  public,  or,  indeed,  &om  any  corpora- 
tion, is  legitimate  spoil  Againat  these,  men,  usually  honest  and 
fair  in  their  dealings,  do  not  scruple  to  make  demands  which  they 
would  never  make  against  an  individual^  3.  Aa  a  result,  the  ad- 
ministration of  the  affairs  of  oar  mauicipal  corporations  is  too  often 
tmwige  and  eairaviigavi. 

§12.  Municipal  corporations  are  Z7i^tfu^i(m«(2e8i;rne<'/(>r  ^  foca/ 
government  of  tovma  and  cities;  or,  more  accurately,  towns  and 
cities,  with  their  inhabitants,  are,  for  purposes  of  subordinate  local 
administration,  invested  with  a  corporate  character.  To  clothe 
them  with  powers  to  accomplish  purposes  which  can  better  be  left 
to  private  enterprise,  is  unwise.  Their  chief  function  should  be  to 
r^fiilate  and  govern  in  respect  of  local  affiiirs,  which  can  be  dealt 
with  better  by  the  people  concerned  than  by  the  distant  central 
power.  To  invest  them  with  the  powers  of  individuals  or  of  private 
corporations,  for  objecte  not  pertaining  to  municipal  rule,  is  to  per- 
vert the  institution  from  its  legitimate  ends,  and  to  require  of  it 
duties  which  it  is  not  adapted  satisfactorily  to  execute.  Some  of 
the  evil  effects  of  municipal  rule  have  arisen  from  legislation  uor 
wisely  conferring  upon  municipalities,  at  the  suggestion  often  of 
interested  individuals  or  corporations,  powers  foreign  to  the  nature 
of  these  institutions,  and  not  necessary  to  enable  them  to  dis- 
charge the  appropriate  functions  and  duties  of  local  administra- 
tion. Among  the  most  conspicuous  instances  of  such  legislation 
may  be  mentioned  the  power  to  aid  in  the  building  of  railways,  to 
incur  debts,  oflen  without  any  limit  or  any  which  is  effectual,  and 
to  issue  n^otiable  securities.'  The  result  has  too  often  been  that 
debts  are  incurred  so  large  that  they  press  with  disastrous  weight 
on  the  municipality  and  its  citizens.  Extraordinary  and  extra- 
municipal  powers  have  been  too  often  incautiously  or  unwisely 
granted,  and  the  charters  or  constituent  acts  carelessly  worded  and 
loosely  construed.  The  remedy  suggested  by  experience  consists, 
in  part,  in  constitutional  provisions  prohibiting  the  granting  of 
special   charters,  and   requiring   all  municipal   corporations  to  be 

>  These  eflecte  an  not  confined  to  tbU  ihrink  from,  did  be  feel  peraonany  re- 
dds of  the  Atljuitic.  "  It  is  a  fsmilinr  Bponaible."  Ebmjb,  No.  TII.  p.  281,  Am. 
&ct,"  aayg  Mr.  Herbert  Spencer,  "that  ad.  1865;  aniteelh.,  Euajs  No.  5,  for  ft 
the  corporate  eoneeieuce  ig  ever  inferior  to  description  —  perhaps  too  highly  colored 
the  individual  oonecience— that  »  body  of  —of  the  uneatiBfectory  working  of  the 
men  will  cominit,  as  a  joint  act,  thnt  Enjjlish  reformed  municip&l  corporationa. 
which  evety  indiTidual   of   them   would  '  SeejMuC,  lecs.  117,  1£3, 
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oiganized  under  general  law&  The  legislatura  ought  also  to  be  pro- 
hibited from  allowing  manicipal  corporations  to  engage  in  extia- 
municipal  projects,  or  to  incur  debts  or  levy  taxes  for  such  purposes. 
The  powers  granted  to  such  corporations,  and  especially  the  power 
to  levy  taxes,  ought  to  be  more  carefully  defined  and  limited,  and 
should  embrace  such  objects  only  as  are  necessary  for  the  health, 
welfare,  safety,  and  convenience  of  the  inhabitants.'  The  amount 
of  indebtedness  that  may  be  incurred,  even  for  municipal  purposes, 
ought  also  to  be  limited  beyond  the  power  to  be  evaded.' 

§  12  a.  Unrestrained  ^ui0r  in  the  central  legislative  authority  to 
bestow  valuahU  franchUes  affecting  cities  and  property  therein,  with- 
out the  consent  of  the  manicipal  authorities  and  of  the  property 
owners  who  are  injuriously  affected,  necessarily  makes  the  city  and 
such  owners  the  sufferers  from  inconsiderate  grants.  Administered 
on  business  principles,  a  city  ought  to  derive  large  revenues  from 
the  use  of  wharves,  from  railways  occupying  streete  with  their 
tracks,  from  gas,  water,  and  other  companies  to  which  are  given 
the  right  to  lay  mains  in  the  streets  and  public  places.     Effective 

■  "The  forest  iDcrease  of  coimptioDB  ill  reraaled  in  1S71,  in  the  locil  admin iRtn- 

mnnicipal  bodies,  groiriiig  ont  of  the  abil-  tion  of  the  e,f!axn  of  the  f^rsM  city  of  New 

ity  to  r!re.ite  b;  taxation  a  fund  which  York,  have  awakened  pablic  attention  to 

may  be  iquandered,  hai  made  many  think-  the  necessity  of  more  efficient  checks  upon 

'ng  men  doubt  the  witdom  of  endowing  the  mUnae  of  municipal  poware.    Thelegiti- 

them  with  the  power."    Mr.  Justice  Mil-  Ution  which  wm  thereupon  enacted  lopro- 

ler,  in   IluEch  v.  Des  Hoinea  Couuty,  1  rent  frands  in  the  fatnie,  cannot  be  aaid,  in 

Wootw.  C.  C.  813,  322  (1663).     And  note  view  of  dlsclonirea  in  1SB5  in  reference  to 

the  striking  obeerrationa  of  Mr.  Jnatice  the  Broadway  ntilwaj  fnnchiaea,  to  baie 

AgneiB  on   the  abusea  which  attmd  the  been  adequate  to  the  end  proposed.     It 

adminiatnitiaD   of  financna  by  municipal  was  judicially  eatabliahed  that  a  large  ina- 

bodiea  and  officers,  and  the  too  prevalent  jority  of  the  board  of  aldermen  had  been 

fraudi  in  the  procurement  and  aiecutian  guilty    of   accepting    bribea.      People  v. 

of  pahlic  contncta.    Philadelphia  v.  Flaui-  Jaehne,  103  N.  Y.  182  ;  People  i.  O'Prien, 

gen,  47  Ph.   SL  31  ;  Hague  v.  Philadel-  111   N.   Y.   1  (1888).     Legislation  based 

phia,   i8  lb.  S27.     In  the  Pennsylvania  upon  the  principlea  suggested  in  the  text 

case  first  cited,  the  suggestion  of  the  text  (seca.  13-16)  would,  it  is  believed,  have 

as  to  the  wisdom  of  strictly  guarding  and  prevented  these  shocking  and  ecandaloaa 

limiting  the  power  to  create  debts  is  well  comiptioni.     The  mayor  was  without  teal 

enforced  by  this  learned  judge.     He  truly  power  in  the  matter  of  the  granting  of 

•ayi :  "  A  tnftii  contract  ia  uncontrollable,  these  franchises  by  the  common  council. 

demanding  its  performance  at  the  hands  His  veto  was  overridden. 

of  the  judiciary,  and  calling  to  their  aid  *  As  we  nhall  hereafter  see,  nearly  all  of 

the  whole  power  of  the  government.     If  the  States  which  have  revised  or  adopted 

an  appropriation  for  iU  payment  is  not  Constitutions  since  the  above  was  written, 

made  this  year,  it  must  be  io  the  next  or  hare    ordained    pn>vigiona    limiting   the 

BO[ne  following."    Agrtta,  J.,  17  Pa.  St.  power  of  the   State   legislatures  and   of 

SI.     The  gigantic  and  astounding  frauds  municipalities  in  respect  of  each  of  the 

and   corru|>tion    perpetrated   by  what  in  lour  important  subjects  icCerred  to  in  the 

known  a«  the  "Tweed  rin^"  which  were  text. 
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organic  limitations  on  the  power  both  of  the  legislature  and  of  the 
local  authorities  to  make  grants  of  this  character  ought  to  be  de- 
vised, and  the  proprietary  rights  of  adjoiuing  property  owners  pro- 
tected. Accordingly  in  late  years  several  States  have  ordained 
constitutional  provisions  of  this  character.'  And  geneiully  it  may 
be  said  that  experience  has  shown  the  necessity  of  organic  provis- 
ions more  exactly  defining  and  limiting  the  power  of  the  legislature 
to  enact  laws  which  affect  the  local  and  private  or  distinctly  cor- 
porate rights  of  chartered  cities,  and  which  involve  expenditures  of 
money,  the  creation  of  debts  and  consequent  pecuniary  burdens, 
without  the  consent,  or  against  the  will  of  the  local  authorities  of 
the  municipality  or  the  people  thereof.' 

§  13.  Experience  with  us  has  also  demonstrated  the  necessity  of 
more  power  and  more  responsihUity  in  the  executive  head  of  our  muni- 
cipal institutions.  Too  often  the  duties  of  the  mayor  or  execntive 
officer  are  only  nominal,  and  to  these  he  gives  but  little  attention, 
—  a  natural  result  of  his  want  of  importance,  and  of  his  inability 
to  control  the  administration  of  municipal  affairs.  If  the  office 
were  clothed  with  dignity  and  real  authority ;  if  the  mayor  were 
invested  with  the  veto  power,  if  he  had  the  sole  right  to  appoint 
and  the  unrestricted  power  to  suspend  or  remove  subordinate 
officials  or  heads  of  departments,  then  the  citizens  could  justly 
demand  of  him  that  he  should  he  individually  responsible  for  the 
proper  conduct  of  the  concerns  of  the  municipality,  and  if  griev- 

1  Bj  the  amended  ConttitatiiHi  of  New  larlj  uDeoded  their 'coiutitntioDa.    Foit, 

York,  which  took  effect  Janaaiy  1,  187S,  chap,  zviiL,  on  Strevta. 

it  ia  pTDTidnd  {art.  S,  sec.  IS)  that  "  ths  The  legitimate  aonrcea  o(  rerenae  that 

legiilature  iludl  not  pan  any  praatt  or  ma;  be  thus  opeoed  to  cities  U  veil  illos- 

IvxU  bill  granting  to  any  corporation,  ■«-  tnted  by  the  caae  or  tlie  city  of  Berlin, 

•ociation,  or  individual  a  right  to  lay  down  In  that  city,  it  \a  stated  on  good  authority 

railroad  tracks,  or  any  eicluaive  privilege,  that  the  atreot  railway  eonip«ny  not  only 

immnnity,   or  tanchiie  whatever.     The  pavea  a  portion  of  all  the  streets  it  occu- 

legialatnre  ahaU  paas  geiwral  latca  provid-  pies,  but  pays  a  percentage  of  its  Teceipta 

ing  for  the  caaea  enumerated  in  this  see-  to  the  city,  whose  revenne  ftnm  this  source 

tion,  and  for  all  other  caaea  which,  in  ita  is  about  fSSO, 000  a  year;  and  in  ISll  the 

judgment,  may  he  provided  for  by  general  street  railway,  with  all  of  ita  equipment, 

law*  ;  bnt  no  law  shall  authorize  the  con-  will  become  the  property  of  the  city.   Mo- 

■traction  or  operation  of  a  street  railroad  nicipal  gea-works  yield  abont  18  per  cent 

except  npon  the  condition  that  the  con-  of  the  entire  annual  expenditure  of  the 

■ent  of  the  owners  of  one-half  in  value  of  city  aa  profit ;  the  water-works  also  yield 

the  property  boanded  on,  and  the  consent  an  annual  profit  of  about  (220,000,  and 

alao  of  the  local  authoritiea  having  control  even  the  great  sewerage  system  produces 

or  that  portion  of  the  itreet  or  highway  eometbing  like  a  net  revenue  of  Che  same 

■npon  which  it  is  proposed  to  conatnict  figure  through  the  annual  rates  imposed 

and  operate   each  railroad,   be    first  oh.  npon  houBeholdera  for  the  use  of  sewers. 

taiiifd."    Sareral  other  Statee  have  limi-  *  Mr.  Low,  deaoribing  hia  ezperieno*  aa 
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ances  exist,  they  wonld  knov  to  wbom  to  apply  for  lemedy,  or 
upon  vhom  to  fix  the  blanie.^ 

§  14.  Municipal  corporations,  as  they  exist  in  thia  coantry,  it 
may  be  further  observed,  are  of  exceedingly  complex  character. 
Not  here  to  allude  to  the  legal  complexity  which  inheres  in  their 
corporate  nature,  we  may  mention  that  which  aiises  from  the 
exceedingly  diverse  character  of  the  multiform  duties  which  are 
confided  to  their  agency  and  management,  requiring  the  delega- 
tion of  corresponding  powers  and  provisionB   for  their  execution. 

mayor  of  Broolilyii  (1  Biyce,  Amsr.  Ckim-  nicipal  ehuteta  with  ■  msiterl;  hand, 
uioDWailth,  chap.lil.),  xtyB:  "Theh>l)it  of  Bud  ihowi great  funilwity  with  the  sab- 
interfenmce  io  the  det&ila  of  cityactioit  has  ject  of  which  hetraats.  Uany  of  hi*  sag- 
become  to  the  l^ialature  almost  a  second  gestiong  may  be  profitably  itadied  by  the 
nature.  luevsiyyearofhistermfaemByor]  legislator.  It  ma;  be  observed  that  in 
fhe  writer  was  compelled  to  oppose  at  AI-  England,  tinder  the  reformed  mtuticjpal 
bany  nnwiae  and  adverse  legislation  (Ht  ayatem,  the  right  to  a  voice  in  manicipal 
tha  part  of  the  8tat«.  No  law  otyectad  management  is  not  oniveiial,  bat  is  re- 
to  by  the  mayor  during  this  interval  was  stricted  to  occupiera  of  honaes  and  tax- 
placed  npon  the  statnte  book.  It  is  not  payera,  and  yet  we  have,  as  we  have  seen, 
too  mach  to  sa;,  however,  that  the  great-  complaints  of  municipal  ezttavaganoe, 
«t  anxieties  of  hi*  term  apiang  from  the  corruption,  and  abase.  In  the  existing 
Dneertaintieaand  diScnlties  of  this  annual  system  of  municipal  government  in  Oreat 
cootest,  on  the  one  hand  to  advance  the  Britain,  the  function  of  the  mayor,  as  we 
intereit  of  the  city,  and  on  the  other  to  shall  point  out  in  a  Bubaeqnent  chapter,  is 
save  it  from  barm  in  its  relations  to  the  in  man;  respects  euentiaU;  different  from 
law-making  power  of  the  State."  tbe  fonction  of  the  corresponding  offloer 
'  Extended  observatian  of  the  work-  in  our  American  municipalities.  Therethe 
ings  of  OQT  municipal  institutions  has  sat-  actual  work  of  municipal  administration  is 
isfled  the  author  that  the  views  eipressed  in  effect  carried  on  by  the  councils  and 
in  the  text  are  sound,  and  he  is  glad  to  oonunittees,  upon  whom,  rather  than  upon 
And  them  confirmed  by  the  Hon.  Joaiah  the  mayor,  rests  the  rvaponsibiliC;  of  the 
Quincy,  in  his  Hunicipal  History  of  Bos-  success  of  municipal  rale.  Political  Scisnoe 
ton,  pahlished  in  1SE2.  Mr.  Qninc;  was  Quarterl;,  voL  iv.,  216  «l  mq. 
mayor  of  the  city  of  Boston  from  1 823  to  The  charter  of  tbe  dt;  of  Brooklyn 
1S2S,  inclusive,  and  his  opinions  are  en-  which  went  into  effect  Jannary  1,  1SS2, 
titled  to  great  respect,  not  only  from  his  and  which  has  been  declared  by  the  high- 
known  ability,  bnt  large  experience  in  est  authority  to  be  sneb  a  "  vast  improve- 
manicipal  affairs.  It  is  interesting  to  ob-  ment"  on  any  system  of  government 
serve  the  striking  coincidence  of  his  views  which  the  city  had  tried  bsfore,  "  that  no 
with  Ae  recommendations  of  the  "  Com-  voice  is  rsised  sgainst  it,"  is  based  in  Its 
mittae  of  Seventy,"  of  New  York,  respect-  reform  features  essentially  upon  the  prin- 
ing  municipal  administration  and  the  im-  ciples  snggeated  in  the  text.  See  on  this 
pottance  of  efficient  executive  saperin-  sntiject  chap.  lii.  vol.  I.  Bryoe's  Ameri- 
tendence,  control,  and  responsibility.  Mn-  can  Commonwealth,  written  by  the  Hon. 
nicipal  History  of  Boeton,  chap.  v.  And  Seth  I^w  {the  first  mayor  of  Brooklju 
to  the  same  effect  is  Mr.  Charles  NordholTs  under  this  charter),  entitled  ■ '  An  Ameri> 
interesting  article  in  the  North  American  can  View  of  Municipal  Oovemment  in  the 
Review  for  October,  IS71,  entitled  "The  United  SUtea."  It  is  replete  with  that 
Hisgovemment  of  New  York, — A  Eem-  wisdom  and  instnuitdon  that  come,  and 
edy  Suggested."  This  vigorous  writer  can  only  come,  from  careful  study  oom- 
■kotctw*  the  defects  in  the  ordinary  mn-  binad  with  prtolical  ezperiBnce. 
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Some  of  tbese  powers  are  civil  or  political,  and  not  peculiar  to  the 
people  of  the  mimicipality  ;  others  are  purely  local,  of  which  some 
concern  all  the  inhabitants,  and  some  affect  only,  or  mainly,  the 
property  owners,  on  whom  exclusively  or  lai^y  the  burden  of 
their  exercise  or  administration  falls.  In  the  ordinary  municipal 
charters,  the  essential  differences  between  these  powers  have  not 
been  sufficiently  r^arded,  and  in  consetjuence  adequate  checks 
upon  their  abuse  have  not  been  provided, 

§  15.  The  general  right  of  suffrage  will  remain,  and  io  the  au- 
thor's  judgment,  ought,  at  least,  as  respects  the  popular  branch  of 
the  municipal  council,  to  remain  as  extensive  in  the  municipality 
as  in  the  state;  and  all  schemes  of  municipal  reform,  whatever 
their  merit,  based  upon  restricting  it  within  narrower  limits  than 
those  here  su^^sted,  are  simply '  impracticable.'  But  if  special  or 
extra-municipal  powers  be  granted,  not  affecting  civil,  political,  or 
other  rights  which  concern  all,  bat  which  involve  directly  the  ex- 
penditure and  payment  of  money,  it  is  but  just  that  the  project 
should  be  required  to  have  the  support  of  a  nujority  in  value  of 

1  Tbe  obaemtionB  apon  this  iat<j«ct  atantUl  mfanm  of  teforra  woald  Blerate 
of  Hr.  8«th  Low  in  his  chapter  in  Brycs's  and  etrengthen  the  chuiKter  of  our  pop- 
work,  before  refenod  to,  are  sound  and  uladoD  ;  that,  in  the  languaf^  of  the 
weighty.  We  extract  onn  or  two  BGutences  :  brantifut  prayer  read  here  every  day,  it 
"  ETeiy  one  undRntande  that  uniTciMl  would  tend  'to  knit  together  the  hearts 
niDrage  has  its  diawiDacks,  and  in  cities  of  all  penooB  and  estates  within  this 
these  defects  become  especially  evident  .  .  realm.'  1  believe  it  would  add  to  the 
As  it  eiists  in  the  [Jnited  States,  it  is  authority  of  tbe  decisions  of  Parliament, 
not  only  a  great  element  of  safety,  but  is  and  I  feel  satisfied  it  would  confer  a  Ins- 
perhaps  the  mightiest  educational  force  to  tre,  which  time  could  never  dim,  on  that 
vhioh  the  ntassai  of  nun  have  ev»r  been  benignant  reign  oDdeT  which  we  have  the 
exposed.  In  a  oonntry  where  wealth  has  faappinees  to  live."  And  later,  in  1S9G, 
no  hareditary  sense  of  obligation  to  its  be  exclaimed  to  a  Birmingham  aadience : 
neighbora,  it  is  hard  to  conceive  what  "  Who  is  then  that  will  meettne  on  this 
woDld  be  the  condition  of  society  if  uiii-  platform,  or  will  stand  opou  any  platform, 
versal  saffrage  did  not  compel  every  one  and  will  dare  to  say,  in  the  bearing  of  an 
having  property  to  consider,  U>  some  ex-  open  meeting  of  hie  countrymen,  that 
tent  at  least,  the  well-being  of  the  whole  tbese  millions  for  whom  I  am  now  plead- 
eommanity."  1  Bryce,  Am.  Com.,  031,  ing  are  too  degraded,  too  vidoas,  and  too 
US.  deatractive  to  be  entrusted  with  the  elec- 

Hr.  Bright  gave  eloquent  expression  to  tive   fninchise  t     I,  at  least,   will  never 

similar  sentiments  in  the  peroration  of  hti  thus  slander  my  countrymen.     I   claim 

speech  in  the  House  of  Commons,  March  for  tbem  the  light  of  admission,  through 

2i,  1859,  oD  Lord  Derby's  Bofona  Bill :  "  I  their    representative^     into     the     most 

have  endettrored  to  stand  on  the  rules  of  aucient  and  tbe  most  venerable   Parlia- 

poliUcal  economy,  and  to  be  guided  by  the  ment    which   at  this  hour  exists  among 

higher  rule*  of  true  morality  ;  and  when  men  ;  and  when  they  are  thus  admitted, 

advocating  a  measnre  ti    reform    larger  and  not  till  then,  it  may  be  truly  said 

than  some  are  prepared  to  grant,  I  appear  that  England,  the  august  mother  of  free 

in  that  cbiricter,  for  1  iMlieve  that  a  sub-  nattona,  henalf  is  free." 
voi-i.  —  3 
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those  ^o  most  pay  th«  expense.  No  small  proportioD  of  cor- 
ruptioD  and  abuse  in  manicipaUties  has  had  its  eouice  in  their 
authority  to  make  public  and  local  improvementa.  The  pover  is 
usually  conferred  without  sufficient  care,  and  the  rights  of  the  prop- 
erty owners  (often  made  liiible  for  the  whole  cost  of  the  improve- 
ment or  amount  of  the  expenditure)  are  not  suf&eiently  respected 
and  guarded.  In  many  of  its  more  important  aapecta  a  uodero 
American  city  is  not  so  mudi  a  miniature  State  as  it  is  s  business 
corporation,  —  its  business  being  wisely  to  administer  the  local 
afhirs  and  economically  to  expend  the  revenues  of  the  incorporated 
community.  As  we  learn  this  lesson  and  apply  business  methods 
to  the  scheme  of  municipal  government  and  to  the  conduct  of  muni- 
cipal affairs,  we  are  on  the  r^ht  road  to  better  and  more  satisfactory 
results.! 

§  16.  As  it  is  the  part  of  wisdom  to  organiu  mwnuipal  corpo- 
ratums  under  generid  laws  so  tliat  defects  and  abuses,  being  gen- 
erally seen  and  felt,  will  be  the  more  speedily  and  better  remedied 
by  the  l^islature,  so  municipal  corporations  sboald  be  shorn  of 
the  power  to  grant  special  privileges,  except  under  ordinances 
general  in  their  character,  and  which,  on  eq^oal  or  fair  terms,  will 
make  them  available  to  alL  The  courts,  too,  have  duties,  the  most 
important  of  which  is  to  require  these  corporations,  in  all  cases,  to 
show  a  plain  and  clear  legislative  grant  for  Uie  authority  they  assume 
to  exercise;  to  lean  against  amstnt^iive powers,  and,  with  firm  hands, 
to  hold  them  and  their  officers  within  chartered  limits.  As  a  rule 
this  duty  has,  in  our  judgment,  been  faithl'ully  performed. 

§  17,  If  we  analyze  the  complex  powers  lisually  conferred  vpon  a 
municipality  in  this  country  we  shall  discover  that  these  are  of  two 
general  classes,  viz.,  1.  Those  which  relate  to  health,  good  govern- 
ment, efficient  police,  &a,  in  which  all  the  iahabituits  have  an 
equal  interest  and  ought  to  have  an  equal  voice.  2.  Those  which 
directly  involve  the  expenditure  of  money,  and  especially  those 
relating  to  local  improvements  the  expense  of  which  ultimately 
falls  upon  the  property  owners.  As  respects  these,  the  controlling 
voice  ought  to  be  with  those  who  have  to  bear  the  burden.  No 
municipal  management,  will,  in  the  long  run,  be  other  than  extrav- 
agant and  unwise  where  the  members  of  the  governing  body  have 
no  substantial  interests  in  the  municipality,  and  where  they  have 
more  to  gain  by  plundering  than  by  protecting  it.  To  insure  good 
government  there  must  be  a  real  identity  of  interest  between  the 

>  1  Bijcs,  Am.  Com.,  olu^  lii.  p.  426.    Aiit4,  mc.  13  *  and  not*. 
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memlfen  of  the  goTcmuDg  body  and  the  mTimcipa]it7'.  The  prob- 
lem  of  satisfactory  municipal  rule  in  populous  cities  is  one  ivhich 
ia  mgently  demanding  solution,  but  it  is  eJso  one  which,  it  is  feared, 
mast  be  alovly  wrotiglit  out  by  experience.  It  is  estimated  that 
the  indebtedness  of  the  public  and  municipal  corporations  in  this 
country  already  exceeds  31,000,000,000 ;  much  of  it  was  created 
vitbout  tbs  sanction  of  those  who  will  have  to  pay  it,  and  it  is  in 
many  plaoos,  especially  in  the  newer  States,  pressing  with  heavy 
■vrei^  upon  the  burdened  taxpayer.  A  remedy  is  imperatively  de- 
manded, and  suggestions  herein  made  have  been  offer^  in  the  hope 
tiiat  some  of  them  may  not  be  wholly  undeserving  ot  attention. 

But  with  all  the  drawbacks  -we  have  mentioned  (many  of  which 
ore  remediable)  aur  system  of  popular  municipal  organization  aud 
local  administration  is,  beyond  controversy,  the  fairest  to  the  indi- 
'vidnal  citizen,  and,  on  the  whole,  the  most  satisfactoiy  in  its  opera- 
tions and  results,  of  any  that  have  yet  been  devieei  Any  other 
conduston  would  be  equivalent  to  admitting  that  the  people  are 
incapable  of  enlightened  self-goveonment ;  that  holdeis  of  property 
ought  alone  to  he  respected,  and  alone  to  be  invested  with  poUttcal 
and  municipal  rights ;  that  the  few  ought  to  govern  the  many ;  and 
that  our  representative  system,  the  flower  of  modem  civilization, 
based  upon  the  equal  right  of  every  man  to  a  voice  in  the  local  and 
general  government,  is  a  failure.  That  it  is  a  failure  we  cannot  admit 
That  it  is  not  a  failure  is  demonstrated  by  the  experience  of  more 
than  two  centuries.  It  is  not  improbable  that  we  sometimes  over- 
estimate the  shortcomings,  chiefly  felt  in  the  larger  cities,  in  the 
practical  workings  of  our  municipal  system,  for  the  system  is  an  open 
one,  in  which  all  are  interested  to  bring  ita  abuses  into  the  light  of 
day.  The  fine  observation  of  Lord  Bacon  fitly  applies  :  "  37ie  best 
govenvmenia  are  always  suigect  to  le  like  the  fairest  crystals,  wherein 
every  icicle  or  grain  ie  seen,  ■which  in  a  ftmler  stone  is  liever  perceived}" 

■  Itu  fnqaenti;  tttid  that  New  York     ofthe  dty  of  NewTork  for  ISSSandlSBS 
ii  among  the  wont  goremed  of  cities.  The    will  appear  from  the  following  table : — 
complsiitr  and  masnitade  of  its  nniiiici-     _  _ 

.     .       ..  -  fbmnn       Dn«rt-  1888.  1889. 

pal    fonctioiia   iMneHanl;   present   great       ^^^       "^    ^^^  „        UBjOOO  „, 

difficnltiea  in  the  way  of  tboroagh  and  uw  D^wtmut  .  seo.644  00  USJM  Du 

effideut     admintitratioD.        Abuses      are  Public  Wortu  .    .  8,180,309  OO  8,134.221  DO 

difficult  entiraly  to  auppreet.      The  dty  ^j^JJJJ^^  „_  ''*"*'"'  *  ^^^^  '*' 

baa  charge  of  charitiea  and  correcriomi,  a  ^^^  a,8*8.OTa  00  2,1»t,060  00 

bw  department,  a  department  of  public  Hnleta  DaputBHU  SM.9TT  00  4I3J)Xl  00 

parka,  of  public  worka,  of  health,   of  po-  Polto.      ....  t«6,«*  »  4.40B«Cl  9t 

lice,  of  atreet  cleaning,  of  Bre,  of  educa.  J^^  •>-->»*     ■  }•»»■♦"»  j  S  W 

tion.    Appropriations  for  these  pnrposea  ^.^^  ^  ',J,,J  ' 

for   the  year  1889    amounted   to  nearly  shbbi  ....  iWfloO  00  llT.aw  on 

twenty  millions  of  dollars.     The  aggregate  Mmuion   .    .    .  4J08,1BT  00  4.07B.0fW  89 

^propiiatioiu  tor  the  aevenJ  departmenta  US,G36,SIG  U  U«,4»,U8  U 
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33                                         KITHICIPAL   COaPOBATIONS.  §  17 

To  enitiU  it  to  pay  interest  on  it>  pab-  and  nude  prodnctive,   end  tlien  are  no 

lie  debt  and  for  other  purpoaea  twelre  oi  claima  against  the  citj  of  an;  conaiderable 

thirteen  milliona  mora  ia    required  ;    bo  magnitude.     The  credit  of  the  city,  ai  in- 

tlkat  at  this  time  the  annual  operationii  of  dicated  by  the  prioei  Ind  for  its  bond*,  haa 

the  city  j^venuaeat  require  to  be  taiaed  never  been  to  high  aa  at  the  present  tinie. 

by    taiation    between    thirty-three    and  Ita  seuuritiea  command    a   higher   price 

thlrty-foor  millions  of  dollan,  necessitat-  than  those  of  an;  other  city  in  the  world. 

ing  a  tax  rate  of  somewhat  over  two  per  At  the  outaet  of   my    term    of   office    I 

cent  on   the  aasesaed   ralues  of   ta]iBble  adopted  the  principle  of  calling  together 

proper^.      The  official  Btatetnent  of  the  the  beads  of  departmenta  to  oonsnlt  aa  to 

retiring    mayor.    Honorable    Abram    S.  legislation  which  might  be  required   for 

Hawitt,made  the  31st  of  December,  ISfiS,  the  advantage  of  the  city  and  the  better 

at  the  end  of  his  term  of  two  yesni,  shows  conduct  of  its  businesa.     Ereiy  act  pro- 

the  condition  of  the  city  govemnieot  to  be  posed  was  carefoll;  eooaidered   by    tbii 

much  better  than  is  commonly  supposed,  conference.     One  hundred  and  ninety-one 

Bessys;     "Kvery  department  of  the  ait;  bills  directly  affecting  the  city  of  New 

government   is  in  admirable  working  or-  York  were  passed  by  the  lE^|;islatuit  during 

der.     No  private  business  is  better  organ,  the  Lut  year.     The  passage  of  many  ob- 

ized  or  more  closely  attended  to  than  the  jectionable  bills  was  thns  defeated,  but  in 

public  service  in  this  city.    Eret;  aatatand-  some  important  cases  the  legislature  acted 

ing  claim  thatcould  becoUected  has  been  ;  directly  s^nst  the  reconuiMiudatioiie  of 

all  disputes  have  been  adjusted  ;  the  pub-  the  oi^  authoritiea." 
lie  property  has  been  carefully  conserred 
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§  18  CORPORATION  DEFINED. 


COBFORITIONS  DEFINED  AND  CLASSIFIED.  —  PRTPATE,  FUBLIO,  AND 
MDNlCIPAl  CORPORATIONS  DIBTINGUIBBEft  —  THE  NEW  ENGLAND 
TOWN. 

§  18  (9a).  Corporatloii  daOnsd.  —  A  corporation  is  a  legal  institu- 
tion, devised  to  confer  upon  the  individuals  of  which  it  is  composed 
powers,  privQegea,  and  immumties  which  they  would  not  other- 
wise possess,  the  moat  important  of  wliich  are  continuous  legal 
identity  or  unity,  and  perpetual  or  indefinite  succeasioa  under  the 
oorpomte  name,  notwithstanding  successive  changes,  by  death  or 
otherwise,  in  the  corporators  or  members.  It  conveys,  perhaps, 
as  intelligible  an  idea  as  can  be  given  by  a  brief  definition  to  say 
that  a  corporation  is  a  legal  person,  perfectly  distinct  from  the  mem- 
bers which  compose  it,  having  a  special  name,  and  having  snch 
powers,  and  such  only,  as  the  law  prescribes.  The  most  accurate 
notions  of  complex  subjects  come  not  from  definition,  but  descrip- 
tion ;  and  in  the  course  of  the  present  work  we  shall  describe  the 
cUbs  of  corporations  with  which  it  deals,  by  their  creation,  consti- 
tution, faculties,  powers,  objects,  duties,  and  liabilities.  Some  of 
the  definitions  and  deductions  in  the  earlier  reports  amuse  by  their 
qnaintnesB,  but  are  without  much  practical  value.  "As  touching 
corporations,"  says  Lord  Coke,  "the  opinion  of  Manwood,  chief 
baron,  was  this:  that  they  were  invisible,  immortal,  having  no 
conscience  or  soul;  and  therefore,  no  subpcena  lieth  against  them ; 
they  cannot  speak,  nor  appear  in  person,  but  by  attorney."  ^ 

Chief-Justice  Maishall's  descr^tion  of  a  eorporation  is  remarkable 
for  its  general  accuracy  and  felicitous  expression:  "A  corporation 
is  an  artificial  being,  invisible,  intangible,  and  existing  only  in  con- 
templation of  law.  Being  the  mere  creature  of  the  law,  it  possesses 
only  those  properties  which  the  charter  of  its  creation  confers  upon 
it,  either  ezpiesaly  or  as  incidental  to  its  very  existence.  These 
are  such  as  are  supposed  to  be  best  calculated  to  effect  the  object 
for  which  it  is  created.  Amnng  the  most  important  are  immortality 
[in  the  legal  sense  that  it  may  be  made  capable  of  indefinite  duration], 
and,  if  the  expression  may  be  allowed,  individuality,  —  properties 
by  which  a  perpetual  succession  of  many  persona  are  considered 
>  S  Bultt.  SSS;  Willc  Corp.  16.    Antt,  aec  S. 
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as  the  same,  and  may  act  as  a  single,  individuaL  They  enable 
a  corpoiatioQ  to  manage  its  own  afTairs,  and  to  hold  property  with- 
out the  perplexing  intricacy,  the  hazardous  and  endless  necessity,  of 
perpetual  conveyances  for  the  purpose  of  transmitting  it  from  hand 
to  hand.  It  is  chiefly  for  the  purpose  of  clothing  bodies  of  men, 
in  succession,  vith  these  qualities  and  capacities  that  corporations 
trere  invented  and  are  in  use.  By  these  means-  a  perpetual  suc- 
cession af  individuals  wre  capable  of  acting  for  the  promotion  of 
the  particular  object  like  one  immortal  being."  ^  Thus,  though  the 
members  change,  the  corporation  itself  remains  in  its  legal  peison- 
ality  and  uni^  the  same,  all  of  its  members,  past  and  present, 
constituting  in  law  but  one  person,  in  the  same  manner  as  the 
Thames  or  the  Mississippi  is  still  the  same  rirer,  though  the  parts- 
composing  it  are  constantly  changing.''  The  above  observations 
are,  in  genenO,  applicable  to  all  corporations,  private  as  well  as 
public  and  munioipsl 

§  19  (96).  MnnlDlpal  CorporMtioni  d«fln«d.  —  A  municipal  corpo- 
ration, in  its  strict  and  proper  sense,  is  the  body  politic  and  corpo- 
rate constituted  by  the  incorporation  of  the  inhabitants  of  a  city  or 
town  for  the  purposes  of  local  government  thereoC  Municipal 
corporations  as  they  exist  in  this  country  are  bodies  politic  and 
corporate  of  the  general  character  above  described,  established  by 
law  partly  as  an  agency  of  the  State  to  assist  in  the  civil  gov- 
ernment of  the  country,  but  chiefly  to  regulate  and  administer 
the  local  or  internal  af^irs  of  the  city,  town,  or  district  which  is 
incorporated.' 

1  DartmoDth   College  e.  Woodward,  1  tlve  langntfta,  but  tlie  drnils  of  the  ele- 

Wheat.   S36,  ISie.     Other  defiDitJuus ;  A  gant   English   comDientatiir  is   not   only 

BlAck.  Com.  37  ;  1  Kyd,  Corp.  IS ;  Gnnt,  striking,  bat  nccurate.    "  At!  oC  the  Indi- 

Corp,  3,  i  ;  Angell  t  Atnes,  Corp.  uc  1;  ridanl  Tnemben,"  present  and  future,  "are 

Glover,  Corp.   3,  S.     WiUcock  declines  to  hut  one  pereon  in  Uw,  — a  person  that 

defloe,  but  describes  corporations.    Manic,  nerer  dies,  in   like  manner   ns  the  river 

Corp.    IS.      The  last-aamed   author   oh-  Thamea  is  still  the  same  river,  though  the 

serves  thet  "  a  oorporation  continuea  the  parts  which  corapose  it  are  changing  sTer;' 

ssme  body  politic  from  its  creation  to  its  instant."     1  Black.  Com.  *68. 

clissolutioD,   unaltered  by  the   revolution  *  "A  boily  politic,"  >ayi  Lord   Cokc^ 

of  ages  or  the  lucceesive  changea  of  its  "lb  a  body  to  tiike  In  Miccesgion,  ftamed 

members,   so  that   it   is   anneoenary   to  as  to  its  capacity  by  policy,  and  tberefoie 

iiiuke   grants  to   thetu  and   their   sncces.  is  called    by  Littleton  {ma.  413|  a  iody 

xon,  or  to  declare  their  ohligationa  bind-  poliiic:  it  in  called  a  eorporaiiim,  or  body 

ing  on  their  successors.''     fb,  16  ;  Glover,  ayrporate,  because  the   persons   are  made 

8  ;  Grant,  S  ;  7  Yin,  Abr.  368,  388.  Jitie,  into  a  body,  and  are  of  capacity  to  take, 

sec.  3.  grant,  kc,,  by  a  particQlarnaine."  Viner, 

*  Glover.  3  :  1  Black,  '^oro.  468.     It  is  Abr.  Corp.  {a  2).   A  lauaicipal  corporatiaK 

scarcely  AVer  quilesafe  to  express  or  even  t5  al»a  defined  to  he  "An  investing  the 

to  illu«trate  a  l^a]  piopoaitioQ  in  figunt-  people  of  a  plae*  with  the  looal  govern* 
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§  20  COBPOBATIOH  DEFDIBD.  S9 

§  20.  Same  anblaet.  —  We  may,  thenfon,  dejm*  a  municipal  cor- 
poration in  its  historical  and  strict  sense  to  be  the  incorporation, 
by  the  authority  of  the  government,  of  the  inhabitants  of  a  par- 
ticular  place  or  dietrict,  and  authorizing  them  in  their  corporate 
capacity  to  exercise  snbordinate  specified  powers  of  legislation  and 
Tegnlation  with  respect  to  their  local  and  internal  concerns.  This 
power  of  local  goremment  is  the  distinctive  purpose  and  the  dis- 
tinguishing feature  of  a  municipal  corporation  proper.'  The  phrase 
"  municipal  corporation  "  is  used  with  us  in  general  in  the  strict  and 
proper  sense  juab  mentioned ;  but  sometimes  it  is  used  in  a  broader 
sense  that  includes  also  public  or  quasi  corporations,  the  principal 
purpose  of  whose  creation  is  as  a.n  infltrumentality  of  the  State,  and 
not  for  the  r^ulation  of  the  local  and  special  affairs  of  a  compact 
community.  * 

DMnt  thereto"    Salt.  188.     "Thii  latter  lagislatiTe  powon  for  the  lool  eivU  gOT- 

deseriptioD,"  nyi  Mr.  Jiutic<  Ifelton,  in  aramellt  and  police  rsgnlatioD  of  the  in- 

the   People  V.  MorriK,  18  Wend.  325,  S34  habitenta  af  particular  dtstricta  included 

(I836)"uthemoHtappTO]iriate,  and  isju>-  in    the  boundaries  of  the  corpontion;" 

Ulled  b;  thg  hiatorj  or  these  ioetitatioiu,  and  it  was  accordingly  held  that  aa  tn- 

•nd  the  nature  of  the  powera  with  which  atrpoTattd  board  o/pub/ie  lAooU  tnu  not 

they  were,  and  are,  iuTcated."     It  ii  also  a  municipal  earporaium  within  the  maan- 

quoted  by  Campbell,  C.  J.,  in  the  People  ing  of  an  Act  declaring  that  no  [Mrson 

B.   Hurlburt,  31  Hich.  4i  (1871).     iW,  aball   be  eligible  to  a  certiiin  office  who 

see.  183.   Tite  BitglUh  Muaieipai  GoTpora-  shall  hold  any  office  undpr  a  municipal 

Hoiu  Act  ^892  applies  to  certain  described  corporation.     Holler  e.  Stremmel,  tapra. 

incorporated  town^ -cities,  and  placee;  and  In  Wiaamtm  the  tenn  "municipal  cor- 

it  cleariy  defines  the  words  "municipal  poratioa,"  aa  used  in  the  Conatitution  of 

corporacioiu "  as  used   in  the  Aot,  thua :  the  State,  dwu  not  iocliide  towns  (Norton 

"  Monidpal  eorpontion  aieana  the  tiody  a.  Peck,  3  Wis.   714);  and  whan  used  in 

corporate  constituted  by  the  inoorporation  Siatuia  it  is  prasnuied  to  be  used  in  the 

of  the  inhabitants  of  a  borough "  (sec.  7).  sraae  in  which  the  tenn  is  used  in  the 

"  T%«  municipal  corporation  acts  by  its  Constitution,  unLeis  a  diHerent  l^islative 

council,  which  shall  exercise  all  the  pow-  intention  sppenn  ;  and  under  the  legiala- 

ers  Tested  in  the  corporation.     The  coun-  tion  of  that  State  municipnl  corporations, 

cil  conaiats  of  the  mayor,  sidermen,  and  properly  and  strictly  so  called,  do  not  in- 

cooneillora."  (sec.  10,  J  elude  towns   not   chartered,  school    die- 

>  2  Bout.  Law  Diet.  31 ;  S  Kent,  !7C  ;  tricts,  or  other  quari  corporations.  En- 
People  D.  Morris,  aupra,.  Antt,  seca.  B,  12,  ton  v.  Manitowoc  Co,  (power  to  purchase 
14,  17,  IB  ;  pari,  sees.  21,  32,  23,  46,  S8.  and  holil   tnx   certificates),  44   Wis.    489 

»Hellerc.Strcmmel,52Mo,309(1873);  (1378).     i^,  eec,  48.  note,     "Theword 

State  e,    LeSingWHll,    54  Mo.   468,  471,  'municipal,'    as   originally  osed    in    its 

(1873).    This  last  csso  iliseunes  the  mesn-  strictness,   applied   to  citim  only.      The 

ing    of  the   terms   "municipal    corpora-  word  now  has  (in  the  If^slstion  of  Tindn) 

dotu"  and  '*  corpomtion*  for  municipal  a  much  more  extfudeil  meaning,  and  when 

purposee,"  as  used  in  the  Coiistitutiou  of  applied  to  corporal iuiis,  tlie  words  'polii- 

tbe  State.     /W,  sec  49.     "  The  delini-  icat,'  '  miniiuipal,'  and  '{Hiblic  '  are  used 

tion  of  a  municipal  corporation,"  sxya  th*  interchangeably,"     Jlolhroci,  J.,  in  Curry. 

Supreme  Court  of  UiMsouri,  "would  only  «.  District  Township  of  Sioni   City,  53 

include   organized  cities   and   towns  and  Iowa,  103,  conxtruing  a  special  act.     Pott, 

other  like  organiuttans  with  political  and  sec.  23,  tt.     to  the  Iqpslatiou  of  ItlinoU 
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40  HDNICIPAL  COBPOBATIONS.  §  21 

§  21.  Cnation  uid  Powan.  —  Like  other  corpoiationa,  municipal 
corpomtioQS  most  with  us  be  created  by  ataiuie.  They  possess  no 
powers  or  faculties  not  ooiiferred  upon  them,  either  expressly  or  by 
fair  implication,  by  the  law  which  creates  them  or  by  other  statutes 
applicable  to  them.  Persons  residing  in  or  inhabiting  a  place  to 
be  incorporated,  as  well  as  the  place  itself,  are  —  both  the  peratma 
and  the  place — indispensable  to  the  constitution  of  a  municipal 
corporation-^  Artificial  meeession  also  is  of  the  essence  of  such  a 
corporation.  Municipal  corporations  are  created  and  exist  for  the 
public  advantage,  and  not  for  the  benefit  of  their  officers  or  of  par- 
ticular individuals  or  classes.  The  corporation  ia  the  artificial  body 
created  by  the  law,  and  not  the  officers,  since  these  are,  from  the 
lowest  up  to  the  councilmen  or  mayor,  the  mere  ministers  of  the 
corporation.  Even  the  council,  or  other  le^lative  or  governing 
body,  constitutes,  as  it  has  been  well  remarked,  neither  the  corpora- 
tion, nor  in  themselves  a  corporation.^  It  is  quite  impossible  in 
any  brief  space  to  convey  an  adequate  idea  of  the  exact  nature  and 
properties  of  an  American  municipal  corporation.  There  is  nothing 
in  the  law  more  complex  and  abstruse.  Although  the  inhabitants 
of  a  place  be  incorporated,  they  do  not  constitute  the  corporation ; 
neither,  as  we  have  just  observed,  is  it  constituted  by  the  governing 
body.  Notwithstanding  Mr.  Kyd's  criticism,  the  corporation  is  inf 
visile,  for,  although  we  may  see  all  the  inhabitants,  or  ail  of  the  offi- 
cers, we  do  not  see  the  legal  body  —  ideal  person,  —  which  makes 
the  corporation,  as  we  see  au  army ;  but  this  is  a  property  common 
to  all  corporations.^  An  additional  complexity  in  municipal  cor- 
porations arises  out  of  the  various  and  diverse  powers  usually 
conferred,  giving  them,  as  they  exist  among  us,  an  extremely  compos- 
ite character.  The  primary  and  fundamental  idea  of  a  municipal 
corporation  is  an  institution  to  regulate  and  administer  the  internal 
concerns  of  the  inhabitants  of  a  defined  locality  in  matters  pecnliar 
to  the  place  incorporated,  or  at  all  events  not  common  to  the  state 
or  people  at  laige;  but  it  is  the  constant  practice  of  the  States  in 
this  country  to  make  nse  of  the  incorporated  instnimentality,  or  of 
its  officers,  to  exercise  powers,  perform  duties,  and  execute  functions 

anincorponited  "town  "and  an  incorpor-  >  Oalflsbnrg  v.  HavkinsoD,  75  111.  158 

ated   "village"   are   one  and   the    snine  (1874).     Pma,  sec.  IBZ. 

thing.     Enfield  t>.  Jordan,  IIS  U.  S.  680;  *  K(«.  c.  PBnimor«,  10  Ad.  A  El.  286  ; 

Hartia  V.  People,  87  111.  631.     Mr.  Jus-  Beg.  v.  York,  2  Q.  It.  850;  Graut,  357; 

tice  Bradley,  in   Enfield  v.  Martin,  tupra,.  Glover,  i  ;  Harrison  v,  IVillianis,  3  B«m. 

at  page  S85,  conndera  the  meaninic  o{  tlie  &  Cresa.  162  ;  Brown  v.  Oal«8,  15  W.  Vs. 

words  "t«wn"  »nd  "village"  M  nwd  in  (oitingtext)  13L     PomI,  aae.  40. 

Hew  England,  New  York,  the  Soathem,  ■  Anlt,  aeo.  3. 
tlu  Middle,  and  the  Waataru  SUte*. 
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§  22      FIJBUG   AND  HONICTPAL  COBPOBAHONS  DISnNQUISHED.  41 

that,  are  not  strictly  or  properly  local  or  municipal  in  their  satare, 
bat  which  are,  in  fact,  state  powera,  exercised  by  local  officers, 
within  defined  territorial  limits ;  and  it  is  important,  as  we  ehall 
hereafter  Bee,  to  keep  this  distinction  in  mind.  In  theory,  the  two 
(passes  of  powers  are  distinct ;  but  the  line  which  separates  the  one 
from  the  other  is  often  difficult  to  traca  The  point  may  be  iltns- 
trat«d  from  the  English  law :  If  the  king  incorporate  a  town,  its 
officers  will  have  no  implied  power  as  conservators  or  justices  of 
the  peace,  —  express  words  are  necessary  to  confer  this  power ;  and 
vhen  they  act  iu  the  latter  capacity,  it  is  not  because  they  are  cor- 
porate  officers,  but  because  of  powers  expressly  annexed  to  their 
corporate  offices ;  and  the  two  capacities  remain  distinct,  although 
united  in  the  same  person.*  The  subject  itself  will  be  elsewhere 
discussed.  The  name  of  the  municipal  corporation,  its  bouftdaTtes, 
its  offuxrs,  its  powers,  its  duties,  and  the  like,  are  subjects  regulated 
Xrj  l^islative  enactment,  and  will  be  hereafter  noticed. 

%  22  (10).  PnbUo  ud  Mnnlofpal  Cotpontloiu  dlattnsiilabad.  —  Cor- 
porations intended  to  assist  in  the  conduct  of  local  civil  government 
are  aom^tinies  styled  political,  sometimes  ptiblie,  sometimes  dvU, 
and  sometimes  municipdl,  and  certain  kinds  of  them  with  very  re- 
stricted powers,  quasi  corporations,  —  all  these  by  way  of  distinction 
from  private  corporations.  All  corporations  intended  as  agencies  in 
the  administrataon  of  civil  government  are  puMir.,  as  distinguished 
from  privatt  corporations.  Thus  an  incorporated  schooWistrict,  or 
county,  as  well  as  city,  is  a  public  corporation  ;  but  the  school-dis- 
trict or  county,  properly  speaking,  is  not,  while  the  city  is  a  muni- 
cipal corporation.^  All  municipal  corporations  are  public  bodies, 
created  for  civil  or  political  purposes ;   but  all  civil,  political,  or 

1  1  Syd,  827  ;  People  v.   Hnrlbntt,  21  he  sasd,  but  not  liable  for  trespsswa  com- 

Hicb.  14  (1871),  per  Clnmp4««,C.  J.;h.  n.  mittod  bj  their  officen.     School  Dutrict 

<Ain.L*wBeT.87fl;ii.c.9Aiii.  Rep.  lOS;  v.  Williams,   SS   Ark.   4E4.     In  Iowa  a 

•.   P.    People  B.  Detroit,    2S    Miuli.    228  xhool  datriet  ia  a  municipal  corpomtiou 

(IS7S)  1  s.  o.  16  Am.  Rep.  202  {pod,  sfcs,  within  the  meaning  of  tha  set  antharizing 

72,  73),  in  which  the  nature  of  municipal  the  isiiue  lA  bonda  hj  suob  coqrarationa. 

corporationa  and  the  purposes  o(  their  ere-  Cuny  «■  Dietrict  Township  of  Sioni  City, 

fttiou  aie   toll;  discussed  by   Gooley,  J.  63   Iowa,   102.     In  Louitiana  the  po'iM 

The  text  quobid  and  the  distinction  ap-  juriei  of  the  several  parisheii  are  munici- 

proved,  and  made  the  basis  of  the  dei^inon,  pal  corporations.     Police  Jury  of  Ouachita 

in   Beach  v.   Leahy,  11   Kansu,   23,  80  i>.  Monroe,  SS  La.  An.  080.     "  Municipal 

{L873).  corporations,"  as  need  in  the  amendment 

>  Ante,  sec^  D,  IS,  14,  17,  16,  20,  and  to  the  Constitution  of  Minnaola  relating 

note.     White  c.  Commissioners,  80  N.  C.  to  the  assessment  of  property  for  local 

487  ;  Schnlteen.  Gberly,  82  Als.  242.     In  improvements,  held   to  inclnde  eoutUia. 

Artmuat,  tAoot-dittridt   are   by  statute  Dowlan  v.   Connty  of  Sibley,  86  Minn. 

fuaai  0OTpot*tion%  with  power  to  sue  and  430.     Supra,  sec  20,  and  note. 
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public  corporations  are  not,  is  the  proper  oae  of  language,  muni- 
cipal corporations.  The  phrase  "  municipal  corporations,"  in  the 
contemplation  of  this  treatise,  has  refeience  to  itKorporated  vUlagea, 
towns,  and  eUtea,  with  power  of  local  administration,  as  distin- 
guished from  other  public  corporations,  such  ae  counties  and  quan 
corporations.* 

§  23.  Same  snbjsot.  —  The  di^incfion  hetuxen  munitipal  corpora- 
tionn  proper,  anch  as  chartered  towns  and  cities,  or  towns  and  cities 
voluntarily  organized  under  general  incorporating  acts,  such  as 
exist  in  a  number  of  the  States,  and  invi^wataTy  ^uon  corporations, 
such  as  counties,  has  been  very  clearly  drawn  by  ^e  Supreme  Court 
of  Ohio :  "  Municipal  corporations  proper  are  called  into  existence 
either  at  the  direct  solicitation  or  by  tlie  free  consent  of  the  persons 
composii^  them,  for  the  promotion  of  their  own  local  and  private 
advantage  and  convenience."  On  the  other  hand,  "  Countiea  are  at 
most  but  local  organizations,  which,  for  the  purposes  of  civil  admin- 
istnttiou,  are  invested  with  a  few  functions  characteristic  of  a  cor- 
porate ezistsnce.  They  are  local  subdivisions  of  the  State,  created- 
by  the  sovereign  power  of  the  State,  of  its  own  sovereign  will,  with- 
out the  particular  solicitation,  consent,  or  concurrent  action  of  the 
people  who  inhabit  them.  The  former  (municipal)  organiaation  is 
asked  for,  or  at  least  assented  to,  by  the  people  it  embraces;  the 
latter  organization  (counties)  is  superimposed  by  a  sovereign  aud< 
paramount  authority."  '  "A  mimicipai  corporation  proper  is  created 
mainly  for  the  interest,  advantage,  and  convenience  of  the  locality 
and  its  people ; '  a  camniy  organixation  is  created  almost  exclusively 
with  a  view  to  tlie  policy  of  the  State  at  large,  for  purposes  of  polit- 
ical organization  and  eivil  administration,  in  matters  of  finance, 
of  education,  of  provision  for  the  poor,  of  military  organization,  of 
the  means  of  travel  and  transport,  and  especially  for  the  general  ad- 

'  Hamilton  CSo.  v.  Mighels,  7  Ohio  St.  local  aflain  of  the  commiuiitj;  and,  being 
lOS  (1S97)  ;  Finch  v.  Board,  &c,  80  Ohio  in  ita  nntare  and  objeots  a  municipal  or- 
St.  37  ;  Askew  v.  Hole,  fil  AU.  930,  —  ap-  gnniatioQ,  the  Iffti^Htare  may,  unlen  re- 
proving text ;  GiTone  County  v.  Eubanka,  strained  by  thn  Con»ttitution,  or  lome  one 
BO  Ala.  204  ;  Lswrence  County  v.  Chat-  of  thoK  rundampntal  mnim*  of  right  and 
teroi  R.  R.  Co.,  SI  Ky.  22S  ;  Htinoel  ▼.  jiutics  with  reapect  to  wbicfa  all  govern- 
Comtniuioners,  SB  N,  C  B  ;  Catbcart  v.  menta  ami  m>ciety  are  tappoted  to  be  or- 
Comatock.  Sfl  Wis.  B90.  ganized,  eienriae  control  over  tl>e  county 

*  Hamilton  Co.  v.  Mighel*;  mpra.     A.  agencies,  and  require  auch  public  dutiea 

eottnly  ia  07U  of  tlui  piMie  ttrnXorial  dnii»-  and  functiouB  to  be  performed  by  tbrm  as 

ma  of  a  Slate,  created  and  organized  for  fall  within  the  genital  scope  ajicl  obJeeU 

public  political  pnrpoaei   connected  with  of  the  munici|ial  organization.    Taltioc  v. 

the  adminiitration  of  the  Slate  govern-  Qaeen  Anne'a  County,  60  MJ.  315.     Pnal, 

ment,  and  sjieciall;  charged  with  lite  to-  chapa.  iv.,  xxiii. 
periuteniloDoe  and  adniinutTation  of  the        ■  Pott,  aee.  1B3.     Anit,  Met.  19-23. 
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ministratioQ  of  jnatice.  With  scarcely  aa  ezceptioD,  all  the  powers 
and  fanctions  of  the  coanty  orgaDuation  have  a  direct  and  excliuive 
reference  to  the  general  policy  of  the  State,  and  are,  in  fact,  but  a 
tiranch  of  the  general  admiuistration  of  that  policy." ' 

§  24  Sama  mbjeot.  —  An  incoipoiated  city  or  town  sometimea 
«mbracea  by  legislative  provision  tioo  disHnet  ccrporatums,  aa  for 
example,  the  municipal  and  the  school  corporation  exiatiiig  within 
the  same  territoiy.  It  iB  in  such  cases  a  distinct  corporation  for 
school  purposes,  and  tinder  the  statute  or  charter  may  be  bound  as 
such  for  the  contj'act  price  of  materials  furnished  and  labor  pei^ 
formed  by  another  in  the  erection  of  a  school  building  for  such  cor- 
poration.' More  genaially,  however,  scheol-districU  are  organized 
under  the  general  laws  of  the  State,  and  fall  within  the  class  of  ooz- 
porations  known  as  quasi  corporations." 

>  Hnnflton  Co.  *.  H^hels,  7  Ohio  St.  n  think  meh  liobilitjr  cannot  \»  darind 
109.  la  thii  can,  fans  which  ve  hars  from  the  iclationi  of  the  partiia,  aitba 
quoted,  the  learned  jnigt,  adrnting  to  on  the  principles  or  the  precedents  of  the 
the  case  in  hand,  in  which  it  was  son^t  common  Ian."  Followed,  Jacobs  v.  Ham- 
to  make  the  eoonty  liable  in  damages  to  tlton  Co.,  4  Ptsher  Pat.  Cases,  81  (1862). 
ona  who  Buffered  a  penooal  Injiti;  tttna  jUsd  cited  sud  foUoweit  in  Wehn  v.  Gage 
the  neglect  of  the  ooinmiscionera  of  the  Ca.  6  Neb.  194  (1877),  where  it  was  held 
oountj  in  the  discharge  of  their  official  that,  in  the  absence  of  a  HtBtilte  creating 
djties,  sajs ;  "  But,  it  is  said,  the  mem-  the  liability,  the  county  was  not  liable  to 
bera  of  the  hotitd  of  county  commisaionen  an  action  by  reason  of  it*  jail  being  so 
are  chosen  by  the  electors  of  the  county,  erected  and  kept  as  to  become  an  actual 
and  hence  the  board  ia  to  be  regarded  as  nuisance  tn  perw>n9  rmidinft  near  it  See- 
the agcnls  a/  the  atuntg,  for  whose  torts  22,  cited  end  a;ipn>rsd.  Pulaski  County 
in  the  performuice  of  official  duties  the  u.  Reera,  42  Ark.  55  ;  State  v.  Leilingwelj, 
connty  ought  to  be  nspondble.  Tms,  G4  Ho.  458  (1873);  Askewv.  MoleCo.,  S4 
the  people  of  the  ctninty  elect  the  board  Ala.  flSB  (1875);  s.  c.  25  Am.  Rep.  730. 
of  county  commissionere  ;  but  they  alno  See  also  Soper  v.  Henry  Co.,  26  Iowa, 
elect  the  sheriff  and  treasnrer  of  the  264  (1M8) ;  Treodwell  o.  OoniiniisioDer*, 
coanty.  Are  the  people  of  the  county.  II  Oliin  St.  190  ;  Angell  ft  Ames,  seoK.  14, 
UieTefore,  respondhle  far  the  maifea-  28,  Si,  25.  Post,  sees.  57,  S6,  also  chapter 
lanesa  in  office  of  the  sheriff  or  for  the  on  Actions,  sees.  963,  965.  gSB,  1014. 
official  detalcations  of  the  county  treaa-  '  Princeton  v.  Gebhart,  61  Ind.  187j 
nrerl  This  will  not  be  pretended.  .  .  .  IngHs  ».  Hughes,  61  Iiid.  212  ;  WrightB, 
We  cannot  but  think  that  county  com-  Stockman,  66  Ind.  65  ;  Sheffield  d.  Au- 
miasioneiB  are  not  agenta  or  representa-  dress,  96  Ind.  1B7. 

tives  of  the  coDoty  in  any  such  sense  or        '  Harria  v.  School   District,  8  Poster, 

■DOiiDer  aa  to  render  the  people  of  the  28  (N.  H.)  58,  61    (185S).     Speaking  of 

eonnty  justly  answerable   for  their   neg-  the  powers  of  eepante  school-districts  not 

lect ;  even  if  the  neglect  be  such  aa  wonid  included  in  b  municipality,  and  of  their 

create  a  civil   liability  agunst  a  natnral  offlcera.  Bell,  ).,  in  the  cose  Just  cited, 

peraon  or  a  municipal  or  private  corpora-  observes  :  "These  little  corporations  have 

tlon.     It  is,"  he  adds,  "  andonbtedly  com.  sprung  into  exiatence  within  a  few  yean, 

peteut  for  tbe   legialatnre  to   make  the  and  thdr  cnrporate  pewers  and  those  at 

people  of  a  comty  llaMe  for  the  official  their  ofDcers  are  to  be  settled  by  tbe  con- 

delinqnencies  of  die  county  commission-  atructious  of  the  conrts  upon  a  sncMisian 

•n  i  bat  this  baa  not  yet  been  done,  and  of  crude,  niMonnectad,  and  often  eiperi' 
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§  25  (10  a).  Bam«  Bubjeot.  Distillation  betir«wi  Fnblio  uid 
quaal  mad  Unnlcipal  Corponitloiu.  —  Civil  corporationa  are  of  dif- 
ferent grades  or  classes,  but  in  essence  and  nature  they  must  all  be 
regarded  aa  public.  The  acJiooMistrict  or  the  road-district  is  usually 
invested  by  general  enactments  opemting  throughout  the  State 
with  a  corporate  character,  the  better  to  perform  within  and  for  the 
locality  its  special  fuaction,  which  is  indicated  by  its  name.  It  is 
but  an  instrumentality  of  the  State,  and  the  State  inoorpoiatea  it 
that  it  may  the  more  efTectually  discharge  its  appointed  duty.  So 
with  counties.  They  are  involuntary  political  or  civil  divisions  of 
the  State,  created  by  general  laws  to  aid  in  the  administration  of 
government  Their  powers  are  not  uniform  in  all  the  States,  but 
these  generally  relate  to  the  adminiatration  of  justice,  the  support  of 
the  poor,  the  eatabliahment  and  repair  of  highways,  —  all  of  which 
are  matters  of  State,  as  distii^uished  from  municipal  concern. 
They  are  purely  auxiliaries  of  the  State  ;  and  to  the  general  statutes 
of  the  State  they  owe  their  creation,  and  the  statutes  confer  upon 
them  all  the  powers  they  possess,  prescribe  all  the  duties  they  owe, 
and  impose  all  liabilities  to  which  they  are  subject.'  Considered 
with  respect  to  the  limited  number  of  their  corporate  powers, 
the  bodies  above  named  rank  low  down  in  the  scale  or  grade  of 
corporate  existence  ;  and  hence  have  been  frequently  termed  quasi 
corporations.^    This  designation  distinguishes  them  on  the  one  hand 


mantal  enactmenta.   Bchool-diitricti  are  in  powen.     The  liaUlity  of  each  powen  to 

New  Hampehira  cfutui  cnrpntBtionB  of  the  eboM  fnmishea  the  strangest  RrguDieiitB 

moat  limited  paw«ra  known  to  the  bwi.  a^nit  their  eiisteiice,"  as  ft  committee 

They  have  no  powen  derired  from  lusf^  might  load  the  district  with  debts,  though 

They  luive  the  powers  eipreasly  granted  the  distriot  liad  aipwasly  limited  their 

to  them,  and  snch  implied  powers  as  are  authority.      See    also  Wilson   v.    School 

necessary  to  enable  them  to  perTonn  their  Dist,   33  (H.  H.)  118  (IB55)  ;  Foster  tr. 

dntie^  and  no  more.     AmoDg  them  is  the  l.ane,  10  Foster,  80  (N.   H.)  305,   31G  i 

power  to  vote  money  for  sped  Red  paqioses,  Oilea  d.  School  Dist.  II  Fast.  SI  (S.  H.) 

and  the  power  to  appoint  committees  '  to  801 ;  Scales  v.  Chattahoochee  County,  41 

carry  their  votes'  relatire  to  those  par-  Oa.   S2S  (1870) ;  Bogers  e.  People,  68  111. 

poses  'into   effecL'      The    district   may  164  (1873),  citing  teiL     So  also  Beach  p. 

eleaiiy,  by  their  Totea  for  building  and  Leahy,  II  Kansas,  33, 30<I873).  Aschool- 

lepairing  schaol-honses,  limit  the  expense  district  is  bound  by  the  contnct  of  its 

to  a  definite  sum  ;  and  the;  may  limit  the  board  for  reputs  of  its  school-house,  not- 

precise  repairs  or  the  exact  description  of  withstanding  that  a  given  anm  had  been 

the  school-house  to  be  built,  and  when  Toted  for  such  repairs  and  expended  for 

this  is  (lone  the  cammitta  (nppointed  to  such  object.     Conklin  v.  School  Dist  22 

■carry  the  votes  into  effect ')  csonot  bind  Kansas,  531.   And  ander  a  parol  contracL 

the  district  by  exceeding   those  limits.  Cases  in  note  9,  rapra. 

These  committees  are  special  agents,  with-  >  AiUe,  sees.  9,  12,  14, 17,  l^SS.     Ptat, 

out  any  general  powers  over  the  afTsirs  of  sees.  46,  063-9011,  1014. 

the  district,  and  their  powers  are  confined  *  Hamilton  Connty  o.  Onrntt,  62  Tax. 

to  a  special  parpose  ;  and  no  inference  can  602. 
bs  diBwn  from  the  gmnral  natiue  of  their 
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&om  private  corporatioDB  aggr^ate,  and  od  the  oihar  from  mimi' 
oipal  corporations  proper,  euch  as  cities  or  towns  acting  under 
cbaiters,  or  incorporating  statutes,  and  which  are  invested  with 
more  powers  and  endowed  with  special  functions  relating  to  tha 
particular  or  local  interests  of  the  municipality,  and  to  this  end  are 
granted  a  larger  measure  of  corporate  life. 

§  26.  Same  aabjecL  — It  wiU  appear  hereafter  that  nearly  all 
of  the  courts  have  drawn  a  marked  line  of  distinction  betioeen  muni- 
cipal eorporationx  and  quasi  corporations,  in  respect  to  tketr  liability 
to  persons  injured  by  their  neglect  of  duty ;  holding  the  former  liable, 
without  an  express  statute  giving  the  action,  in  cases  in  which  the 
latter  are  not  considered  liable  unless  made  so  by  express  legislative 
enactment.  One  reason  given  for  the  distinction  is,  that  mth  re- 
spect to  local  or  municipal  powers  proper  (as  distii^ished  Irom 
those  conferred  upon  the  municipality  as  a  mere  agent  of  the  State) 
the  inhabitants  are  to  be  regarded  as  having  been  clothed  with  them 
at  their  request  and  for  their  peculiar  and  special  advantage,  and 
that  as  to  such  powers  and  the  duties  springing  out  of  tbem,  the 
corporation  has  a  privcUe  character,  and  is  liable,  on  the  like  prin- 
ciples and  generally  to  the  same  extent  as  a  private  corporation. 
This  subject  will  he  fully  examined  in  its  appropriate  place,  and  is 
alluded  to  here  only  for  the  parpose  of  noting  the  distinction  which 
has  been  made  between  municipal  and  public  corporations.^  But 
that  a  municipal  corporation  is  in  any  just  view  a  jirivate  corpora- 
tion, or  possesses  a  double  character,  the  one  private  and  the  other 
pubhc,  although  often  asserted,  is  only  true  in  a  modified  sense.  In 
llieir  nature  and  purposes,  municipal  corporations,  however  numer- 
ous and  complex  their  powers  and  functions,  are  essentially  public.* 

§  27.  Bama  subject  Concerning  the  distinction  mentioned  in  th£ 
preetding  section,  the  following  views  tuay,  perhaps,  on  principle  be 

^  Fo»t,  ch.  xxiiL   Tait  approTei    Han-  tha  lut  two  «entenoes  or  tha  tart,  u  they 

non  V.  St.  Loois  Goanty,  62  Mo.  S13,  316  appeared  in  the  third  edition,  to  stand. 

(1676);  Heller  g.  Stremmel,  G2  Uo.  809  Bnt  topieventmiaconception  he  nowadda 

(1673) ;  State  v.  Leffingwell,  G4  Ho.  458,  thftt  vhile,  in  hia  judgment,  a  municipal 

471  (1873) ;  Daion  Townehip  v.  Gibbone;,  oorpomtion  lb  essentially  >  piJilic  and  not 

94  Pa.  St  &34.  in  A07trae8eD«eapriiiaf<corporation,«tiU 

*  The  doctrine  of  the  prieaU  eharacttr  it  does  not  follow  that  it  ma;  not  have, 

ol   mtroicipal    cotpontiona,   as    reapects  nnder  the  ConetitatioDa  of  the  Statea,  cei- 

their  propo^  rights,  ia  aigiied  with  great  tain  primordial  and  fandamentaJ   rights, 

force  by  CooUy,  J.,  in  People  v.  Detroit,  which,  althoiigli  they  are  not  beyond  legia- 

28  Mich.  228  ;  s.  o.  15  Am.  Rep.  202.   See  lative  n^lation,  are  Deverthelesa  beyond 

putt,  ch.  IT,  aeca.  SB.  72,  78.  In  the  Jioaum  legialatave  dettnictiou.     See  pari,  ch.  it. 
lau,  Me  tuUe,  sec  g.     Tlie  anthor  allotra 
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considered  aa  eouDd.'  As  leepecta  the  usu^  and  ordlDar;  legiala- 
ttve  aad  governmental  powers  ooofeired  upon  a  mooicipalitT,  the 
better  to  enable  it  to  aid  the  State  in  propefljr  goveming  that  por- 
tion of  itB  people  residing  within  the  mnnicipalit}',  auch  powers  we 
in  their  very  nature  public,  although  embodied  in  a  charter  and  not 
conferred  by  laws  general  in  their  nature  and  applicable  to  the  en- 
tire State,  But  powers  or  franchises  of  an  exceptional,  or  extraordi- 
narj  or  non-munidpal  nature  may  be,  and  scuuetimes  or^  conferred 
npon  municipalities,  such  as  are  frequently  oonferred  upon  individ- 
uals or  private  corporations.  Thus,  for  example,  a  city  may  be  ex- 
presady  authorized  in  its  discretion  to  erect  a  public  whajf  and  charge 
tolls  for  its  use,'  or  to  supply  ita  inhabitants  with  water  or  gas,  charg- 
ing them  therefor  and  making  a  pro&t  thereby.'  In  one  sense  each 
powers  are  public  in  their  nature  because  conferred  for  the  public  ad- 
vantage. In  another  sense  they  may  be  considened  private,  because 
they  are  such  as  may  be,  and  often  are,  conferred  upon  individuals 
and  private  corporations,  and  result  in  a  special  advantage  or  benefit 
to  the  muuicipality  as  distinct  from  the  public  at  larga.  In  this 
limited  sense,  and  as  forming  a  basis  for  the  implied  dvU  iiabili^ 
/or  dajiuigee  caoaed  by  the  negligent  executioa  ai  mtcb  powers,  it 
may  be  said  that  a  municipality  has  a  frivaie  as  well  as  a  public 
character.  And  so,  aa  hereafter  diown,  a  municipality  may  have 
property  rights  which  are  so  far  pnvat«  in  their  nature  that  tJiey 
are  not  held  at  the  pleasure  of  the  legislature.* 

§  28  (11).  The  Hew  BasUud  TamjL.-^ln  the  New  England 
States,  public  corpumtions  have,  in  many  respects,  a  peculiar  char- 
acter. In  some  instances,  there  are  acta  incorporating  eitiea,  giving 
them  defined  powers  and  providing  a  special  mode  of  government; 
but  even  then  the  general  laws  in  relation  to  tovme,  when  not  incon- 
sistent with  the  provisions  of  the  local  act,  ordinarily  apply  to  the 
places  specially  incorporated.  In  the  New  England  tovm  proper, 
the  citizens  administer  the  general  affairs  in  person,  at  the  stated 
corporate  or  town  meetings,  and  through  officers  elected  by  them- 
selves.^   The  towns  are  charged  with  the  support  of  schools,  the 

1  See  cues  i:it«d  pMt,  ieo.  6fl;  and  for  ■  PfttibDigv.  Orier,  S2?a.'St.53  (ISGB) ; 

iUuitraCionB  ta>A   n|>plicBticin  of  the  doc-  pod,  sec.  US,  nute,  and  tbe  chaptei  Kxili. 

trine,  poA,   nea.  S7,  GS,  775  ;  also  chap.  <m  AcUont,  sees.  M6,  097,  MO. 

xxHi,  Aotioni,  aecs.  M3-897,  1014,  1018;  •  ii.,  petl,  eh^  tMA.  on  AcUddb. 

8««  obserrations  of  Hmtl,  J.,  in  Barnca  >  Chap,  it.,  ptxf. 

V.   I>igtrict   of   Colunibim  91    D.   S.  E40  *  In  tovia,  according  to  the  nae  of  the 

(1875);  andofOmy,  C.  J.,  in  Hill  r.  Boe-  word  in  the  New  EngUnd  States  and  aome 

ton,  123  Hasa.  Sit  (1877),  noted  infra,  of  the  othera,  the  citizens  administer  llie 

sec.  9SG.  general  albira  in  petMB,  in  town  nuet' 
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relief  of  tha  poor,  die  lajing  out  and  rep&ir  of  highvays,  and  ace 
■empowfflied  to  jatmrvQ  peace  and  good  order,  maintain  intonul  po- 
lice, and  direct  and  manage  generally,  in  a  manner  not  repugnant 
to  the  lawa  of  the  State,  their  prudential  afhirs;  and  for  defraying 
these  and  all  necesaary  and  lawful  charges,  they  may  levy  and  col- 
lect taxes.  Speaking  generally,  the  New  England  towns  are  organ- 
ized after  the  same  model ;  and  an  exact  notion  of  their  character 
will  he  beet  obtained  by  reference  to  the  leading  statutory  provisions 
in  MaaaachufiettB  respecting  them,  given  in  the  note.^    The  town  in 

ingL     Id  eilitM,  tfan  h  done  bj  me«ii«  of »  Harwinbm,  82  Conn.  ISl  ;  DiUon,  Hub. 

■najor,  aldenDes.  and  ooancil,  to  vluMii  Corp.,  wca.  3S-SQ. 

the  citizeDt  mtnut  mott  of  the  legiftliiJTB         SmtUBT    ^   lite    hading    ttatiUory 

and  ezeeatin  powers  of  tfaa  plwe.     State  proriaiona  in  WAHHACHPacrra  nupadui; 

«,  Olennon.S  K.L27e,  878,  p<r  Aop^  tmciu:  — 

C-  J.  In  Sfw  £iiglud,  "  torn  "  i«  B  1.  Atte  pototn  and  dutia.  —  They  <db 
fenerio  tonn,  uid  it  will  ejnbnM  dtiv,  "  bodies  earponte,  with  alt  the  pmrereherv- 
nnlcw  the  oonbary  appean  in  otbar  parto  tofore  aieniaed  bj  tham,  and  ml^act  to 
of  the  atatnte  to  bam  been  the  iatBnt  of  all  the  duties  ts  whidt  thnj  lutTa  hereto- 
tbe  legialatuie.  Jb.  The  reader  wJU  find  fore  been  anlgect"  Gen.  fit.  I860,  chap, 
the  opinion  ot  Oray,  C.  J.>  in  BLU  e.  Bo»-  xriii.  aec  L  "Towua  maj,  iu  their  ear- 
tun,  122  Uan.  Hi  ;  a.  c  28  Aju.  Bap.  porate  oapacitj,  sue  and  be  Busd  in  the 
tS2,  1B77,  highl;  fnatrnctiTe  m  to  the  name  of  the  town."  lb.  Me.  3.  Thrf 
(Sharaeter  cf  SW  England  towns  and  maj  hold  real  eetsts  aod  peraonal  protv- 
citia*.  M  to  general  liabiliticv,  liien  is  tttj  "  for  the  pnhUc  me  of  the  inhabit. 
DO  BubataDtial  dfitlsctiDu  betVMD  dtiee  snta,'  and  alao  "in  truat  for  the  auppoct 
and  town*  mdw  the  leglsUtjon  of  MuMr  ,of  echoola  and  tlu  pmnolion  of  edueatioo 
ehnaetta.  A.  |l  Kt.  within  tke  UmilB  of  the  town."  lb.  aea. 
'  £vei7  townhii  tlieoapanteii^  to  B.  Tbef  ma;  Dtakc  eantraete  aeeeeaaty 
Kad  i^ueaentatiTM  to  the  Qenend  Couit  and  oonrenient "  for  the  eierctBe  of  their 
(the  l^jUlatnie).  If  by  •  mi^otitf  vote  a  oorponts  powers,"  and  maj  diapoae  of 
town  declinei  to  wnd  a  npttaentatiTe,  liie  their  a/r^mde  fnperty.  lb.  arcs.  S,  8. 
dinentlDg  miDorit;  camat  legally  ebooee  "  Tbe;  may,  at  le^  meetinga,  gisitt  and 
one.  Opuion  JuatieeK  Sap.  Cuur^  7  Maat,  TOte  anoh  annu  aa  they  judge  atcmutj 
C26  ;  15  Hank  SET.  "  Towns  la  CmmteU-  for  the  foElowing  pnrpoeee :  For  the  aop- 
tut,  aa  in  the  od)«r  ITew  England  States  port  of  town  k/uoU;  for  ths  relief  k<u 
differ  from  tiadiog  eovpaniea,  and  ernt  and  employment  of  the  foor;  for  the  \kJ' 
6om  Buuinpal  eoipara>ion«  elaewhera.  isg  ont  and  discontinuing  ajid  repair  (rf 
They  are  tenitaiial  eorpomtioni,  into  UghvxiffM ;  for  procuring  the  writing  and 
which  the  til»X»  ie  dividad  by  the  legit.  puUfahing  of  tomt  hutvriet;  for  bitriat 
hbu«,  fnn  time  to  time,  at  its  diacra-  gnundt ;  for  encouraging  the  destructiM) 
tion,  for  politicBl  porpoKa  and  the  eon-  of  neasiinit  ammalt ;  for  all  other  neeo' 
TCnient  adniniftixlka  of  gOTNnmmt^  mrg  eliarga  tiMag  therain."  lb.  aec.  10. 
they  hsTo  thoaa  powen  only  whiiA  baTe  "  Hay  make  neoraaary  iy-inas,  not  repu)^ 
been  exftvmij  eenfarred  upra  them  by  aant  to  the  lawa  of  tlie  State,  for  directinjt 
•tatnte,  or  which  axe  ueoeaaary  for  eotL>  and  managing  the  prudential  afTairs,  pre* 
ducting  mnvicipal  sffkiia ;  and  all  the  inr  aeriring  the  peace  and  good  order,  and 
habtCanti  of  the  town  »e  members  of  the  maintaining  the  internal  police  thereof. " 
}iuui  corporBtion,"  Par  Oro]/,}.,  Bloaan-  Ji.  wc  11.  But  mch  by-lavi  ntoBt,  bfc 
field  «.  Charter  Oak  Bank,  ISl  U.  8. 121,  fore  taking  effect,  be  approTed  b;  tba 
citing  I  Swiff  s  Syatam,  116,  117  ;  Oranl^  Superior  Court,  or,  in  racation,  a  judgv 
«.  Tbunton,   S>  Oonn.  41S ;  Webatai  v.  timteol.    lb.  wee.  li.    They  are  binding 
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Kew  England,  while  Bomewhat  anomalons,  has  some  of  the  osual 
powers  of  a  regular  mncicipal  corporation,  and  some  of  the  charac- 

upon  all  within  the  limits  of  ths  tovrn,  provigiona  of  tb«  kct»  cstabliBhing  cittta, 

stntDgen  u  well  us  inhabituils.     lb.  «ec.  &pplj  to  them ;  and  cities  are  subject  to 

IG.  the  lialulities,  tuid  oity  conncils  have  the 

2.  Corporatt  or  Toum  Mutinga.  —  "  Er-  powen  of  town*.   Ths  mayor  and  aldermen 

er;  male  citizen  of  twentjr-oue  years  of  ahall  have  ths  power*  and  be  subject  to  the 

offe  and  upwards  {except  paupers,   kc),  liahilitios  of  selectmen,  kc,  if  no  other 

who  his  raided  within  the  State  one  jeai,  proTinons  are  made  in  relation  thereto." 

and  within  the  town  in  which  he  claims  Q«n.  St.   1800,  chap.   xlx.    1S6.      "The 

the  ri^AJ  to  vote,  aiz  months,  and  who  has  marked  and  AaracUnJtie  ditUnetum  he- 

paid  a  Slate  or  ooanty  tax,  &c.,  shall  have  booK  a  towh  orgaKaatian  {in  Mauadm- 

a  light  to  vote  upon  all  questions  at  all  mlU)  and  Otat  of  a  orrr  if,  that  in  the 

meetings  for  the  transaotian  of  town  af-  former   all   of   the   qualified  inhabitants 

tua,  aud  no  other  petson  shall  be  entitled  nwet,   deliberate,  act^  and  vote  in  their 

to  vote."   /A,  sec  IB.   "  The  annual  meet-  natural  and  psraonal  capacitiaa ;  whereas, 

ing  of  each  town  ahall  be  held  in  Febrti-  under  a  city  govemoient,  thia  is  all  done 

ary,  March,  or  April ;  and  other  meetings  by  their  representatives."   FtrSkaa,  C.  J., 

at  snch  time  as  the  selectmen  may  order."  in  Warren  v.  Charlsatown,   3  Oray,   Si, 

lb.  sec  20.     Warrants  issue  for  all  meet-  101.    As  to  the  origin  and  jwuMr  of  towns 

ingB,  undsT  the  hands  of  the  selectmen,  in  Hasaachusetta,  consalt  Commonwealth 

directed  to  constables  or  others,  who  no-  v.  Boibary,  S  Oiay,  Ul  (18S7) ;  opinion 

tify  such  meeting  in  the   manner   pre-  of^Aiiui,  C.  J.,  17^  and  the  nliiabte  not« 

•cribed  by  the  by-laws  or   vote  of   ths  of  Mr.  (mnce  Chief  Justice)  Qiay,  pp.  GDS, 

town.    lb.  see.  21.     "  The  warrant  shall  G2S ;  and  the  opinion  of  the  same  eminent 

■xpt«8S  the  Ume  and  placa  of  the  meeting  judge  in  Hill  v.  Beaton,  12S   Mass.  SU 

and  the  tidgicti  to  be  there  acted  upon  ;  (1S77) ;  8.  C.  23  Am.  Bep.  8S2  ;  Qaincy'a 

.  .  .  and  nothing  acted  upon  shall  have  Mnnidpal  Histoi;  of  Boston,  chap.  L  ; 

a  legal  operation  nnless  the  Hatyaet  matter  onfa,  chap.  L     Towns  ware  not  ezprraslj 

thereof  is  contained  in  the  warrant."    lb.  anthoriud  to  nit  and  be  ened  until  1694, 

•ec  32.     [See  iiyfi^  sees.  266-2S8,  as  to  nor  formally  incorporated  nntdl  1786.    7k 

neoeaal^  and  requisites  of  the  notice  or  0  CIray,  fill,  note  "O  "  ;   9  Dana's  Ab. 

warning.]     If  selectmen  unreasonably  re-  898  ;  Willard  v.  Nswburyport,   IS  Pick, 

flue  to  c«U  a  meeting,  any  justice  of  the  S27,  231 ;  Spanlding  v.  Lowell,  SS  Pick, 

peace  may  do  ao  upon  the  appiicatioo  of  77,  78.     Fal,  tec  1S7,  note.     The  neca- 

ten  or  more  legal  voters  of  the  town.    lb.  tity  iff  lit  reprtttnlativi  igde»  i»  a  popu. 

■ec  28.     Provision  I*  made  for  moderat-  lota  place  is  strikii^y  illustrated  in  The 

ing  and  condacting  the  meeting,     /t.  aecs.  People  v.   Detroit,  SS  Mich.   228  (]873)i 

2&-S0.     Tovm  qficen  an  elected  at  the  s.  c.  15  Am.  Bap.  202,  where  the  legis- 

annual  meeting  who  serve  for  one  year,  lature  had  provided   that  an   important 

and  until  others  are  chosen  and  qnalified.  question  should  be  decided  by  a  vote  of 

These  consist  of  aelecOnen,  sesessora,  treas-  a  citizens'  meeting.     Two  meetinga  were 

nrer,  constsblea,  who  are  tx-offieio  collec-  held,  but  the  noise,   confusion,  and  vio- 

tors  unless  others    be  specially  chosen  ;  lence  prevented  disonssion  and  determina- 

field-driven,   fence-viewera,   surveyors  of  tion,  end  this  provisioii  was  anbeequently 

lumbar,  meaanrera  of  wood,  uuless  select-  repealed.     Bpeaking  of  the  TtpraeiitMi<B* 

men  appoint,  "  and  all  other  usual  town  tyttem  in  general,  the  learned  Dr.  Lieber 

officeta."    lb.  see.   31.     Then   follows  a  calls  it  "  a  fiower  of  civilization,  such  as 

variety  of  provisiona  respecting  ths  duties  neither  antiqnity  nor  the    Middle   Agrs 

of  theae  several  offioera,  and  the  UMnner  of  either  ei^oyed  or  snspected  ;   something 

thur  performance.     In  addition,  there  are  direct  and  positive  in  it  self ;  .  .  -  one  uf 

acts  incorpoiating  and  establishing  cities,  ths    very  gresteat   political   institutions 

"  The  laws  in  relation  to  towns,  where  not  which  adorn  the  pages  of  the   liistmr  of 

inconsistent  with  the  gsnaral  or  special  dvUization,  for  throng  it  alone  can   be 
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tenstics  of  the  county  organizations  in  many  of  the  States.  The 
New  England  tovn  ia  especially  inteieatiug  aa  afTording,  perhaps, 
an  example  0/  as  pure  a  d&moeracy  as  auywliere  exiats.  All  of  the 
qoalified  inhabitants  meet  and  directly  act  upon  and  manage,  or  di- 
rect the  management  of,  their  own  local  concerns.  Each  citizen  has 
a  vote  and  an  equal  voice.  Tills  form  of  government  was  adopted 
at  a  very  eaiiy  period,  and  is  firmly  adhered  to  and  deeply  cherished 
by  the  people  of  the  Xew  England  States.  The  result  has  demon- 
Btrated  how  well  adapted  it  is  to  promote  the  well-being  of  the 
communities  that  for  so  long  a  space  of  time  have  thus  governed 
tbemselvea  The  remarkable  giT)wth  and  prosperity  of  the  New 
England  States,  not  the  most  favored  by  nature,  and  the  intelli- 
gence and  character  of  the  people,  are  known  to  all ;  and  it  is  not 
abange  that  these  results  should  be  attributed,  in  a  large  measure, 
to  this  system  of  local  popular  government.'  But,  in  the  course  of 
time,  many  of  the  towns,  or  portions  thereof,  grew  to  be  large  and 
populous,  and  the  system  of  meetings  of  the  electors,  in  their  origi- 
nal capacity,  became  inconvenient  and  almost  impracticable.  When 
the  population  of  a  town  or  place  exceeds  10,000  or  12,000  persons, 
the  need  for  the  representative  system  is  urgently  felt  Accord- 
ingly, in  the  New  England  States,  there  are  now,  in  addition  to 
tovms,  a  laige  number  of  incorporated  cities,  with  charters  or  consti- 
tuent statutes,  organized  upon  the  usnal  repreaentaiive  model,  with  a 
legislative  or  governing  body,  and  an  executive  head  and  suboi-di- 
nate  officers.     The  people  of  the  large  city  of  Boston,  in  particular, 

obUined  Rtldvfl  liberty,  bro«d,cxtet]riTe|  of  New  England.     At  Qie  town  meeting 

•nd  natural  fraedom."   3  Pol.  Kchica,  499.  one    ii   imprened  with    the   accumulat- 

Hiitoiyof  PalidoIBepmentationiiiEitg.  ed  viriUty  of  ths  four  or  five  idod  who 

land,  —  why  it  wbi  onVnown  in  antiqaity,  speak  aa  well  to  the  point,  and  ao  easily 

and  why  it  was  naed  and  developed  in  bandle  tlie  aflain  of  the  town, — only  four 

England, —MO    Haam,    OoTenmiKUt    of  laat  night,   and   all    so  good   that  they 

England,  chapa.  zvii. ,  xviii.    The  general  would   have  aatiaBed  me  had  I  been  in 

jiutice  of  Dr.  Lieber'a  euloginm  cacoot  be  Boston   or  Washington.     The  apiHich   of 

denied  ;  bnt  this  iy»t«m  han  worked  every-  was  perfect,  and  to  that  handrnl  of 

where  better  than  it  has  in  onr  lerge  cities,  people,  who  heartily  applauded  it."     And 

where  the  repreaentatiTe  i«  often  elected  agaio,  "The  moat  hardiisted,  disagreeably 

bf  those  who  do  not  pay  the  taxes,  the  restless,    thought  •  paralyzing    companiun 

expenditnre  of  which  it  ia  his  principal  sometiTnes  turns  out  in  the  town  meet- 

fnnction  to  direct  and  control.   See  chap.  i.  inga  to  be  a  fluent,  Toriona,  and  elTeutiTe 

ante,  for  a  discussion  of  the  defects  in  the  orator.     Now  1  And  what  all  that  exceaa 

|«actieal  workiag  of  onr  municipal  corpor-  of  power  which  chafed  and  ^tted  me  ao 

•tiona,  and  for  some  inggestions  as  to  the  much  in was  for."    This  illnsCmtes 

bmt  method  of  remedying  them,  whst  De  Tocqueville  means  in  the  passages 

1  Mr.    Ralph    Waldo    Emerson    took  qaoted  ante,  sec  9,  "  that  local  assemblies 

gnat  Interest  in   the  practical  workings  of  citizens  constitate  the  strength  of  fiee 

of  the  town  meeting  ayetem.     He  writes,  nations,"  tc. 
"  1  see  in  them  the  Nfe^  and  atrength 
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were  wedded  to  the  town  system,  and  struggled  long  against  the  in- 
evitable change  to  the  representative  plan ;  and  five  saccessive  times 
between  1784  and  1821  they  rejected  well-considered  schemes  for  a 
city  governmeut.  The  town  continued  to  be  governed  by  meetings 
of  the  electors  en  maese,  acting  through  boards  and  officen,  until  the 
place  had  40,000  inhabitants,  of  whom  sewn  thousand  were  qualified 
voters.  In  1822,  however,  the  legislature,  at  the  desire  of  a  major- 
ity  of  the  voters,  granted  the  place  a  city  charter,  by  which  it  was 
provided  that  the  control  of  its  afiairs  should  be  in  a  mayor  and 
city  council  After  this,  other  towns,  from  time  to  time,  niads  the 
change  from  the  town  to  the  city  plau ;  so  that,  as  before  observed, 
we  have  in  the  Kew  England  States  both  modes  of  local  adminiatra- 
tion.  The  town  eystem  is  the  general  one  ;  the  city,  or  repreieniative 
system,  is  the  exceptional  one,  and  is  confined  to  places  of  compact 
population  and  considerable  size.^ 

'  N'o  city  wu  incorpomted  in  Uaatt-  inhRbitanta.  ThoK  vbo  thus  came  were, 
thuKtts  QDtil  aSXei  tha  amendmetit  of  the  Tor  the  moot  part,  drawn  to  it  rram  nme 
Constitution  of  that  State  in  1820.  Per  offluial  duty  or  private  interest,  vliich, 
Shaw,  C.  J.,  in  Wamn  ■>.  Cbarlestown,  when  perfoimed  or  ohtalned,  they  gan- 
2  Gray,  6i.  The  parpoee  and  effect  of  the  ecally  troubled  thsTneelTes  but  little,  or 
change  in  the  form  of  municipal  goTcm-  not  at  all,  about  the  other  bounees  o(  the 
menta  in  MeasacbuaettB  under  Uie  con-  meeting.  In  assemblies  thus  compotwd, 
etitutional  provMon  authorizing  the  estab-  by-lnKS  were  psMed,  taxes,  to  the  suouut 
lishment  of  cities,  is  discussed  by  Qray,  at  one  hunilred  or  one  hnndred  and  6.ttj 
C.  J.,  in  tlUl  D.  Boston,  I2S  Kam.  S44  thousand  dollars,  voted,  on  ststemenU 
(1877);  s.  0.  S3  Am,  Rep.  S32.  After  re-  oftpn  general  in  their  nfttore.  Mid  on  re- 
ferring to  the  previous  attempts  in  1784,  porta,  as  it  respects  the  mqority  of  voten 
ITSS,  1791,  ISOt,  and  18IS,  to  cliange  the  present,  taken  apon  trust,  and  which  no 
town  govemmaut  of  Boston,  Mr.  Josiah  one  had  catefaUy  oonridend,  except  per- 
Quincy,  in  his  Municipal  History  of  Boa-  haps  the  chairman.  In  the  constitution 
ton,  p.  28,  coDtduues:  "In  1321  the  im-  of  the  town  government  there  had  resulted, 
plHCticabilitj  of  condocting  the  municipal  in  the  couiaa  of  time,  from  exigency  or 
interests  of  the  place,  under  the  form  of  necessity,  ■  complexity  little  adapted  to 
toiTn  govemnient,  became  apparent  to  the  produce  harmony  in  action,  and  an  irre- 
iDhahitants.  With  a  popalation  upwards  sponaibility  irreconcilsble  with  a  wise  and 
of  forty  thousand,  and  with  seven  thoa-  efficient  conduct  of  it*  affaira.  On  the 
sand  qualified  voters,  it  wsa  evidently  agents  of  the  town  there  was  no  direct 
impDSiible  calmly  to  deliberate  and  act.  check  or  control  ;  no  pledge  for  Gdeiity 
When  a  town-meeting  was  held  on  any  but  their  own  honor  and  sense  oF  chamcter. 
exciting  snbject,  in  Fsneail  Hall,  those  The  prosperity  of  the  town  of  Boston, 
only  who  obtained  places  near  the  mod-  uudersach  a  form  oFgDveminent ;  the  few 
erator  conid  even  hear  the  discussion.  A  defalcations  which  had  occorred  ;  the  fre- 
few  busy  or  interested  individuals  easily  iiiient,  and  often,  for  years,  nninlerrupted 
obtainpd  the  management  of  the  most  reflection  of  tbe  suae  inembera  to  the 
impartflut  sSaira,  in  an  assembly  in  which  officiating  boards,  are  conclusive  evidence 
the  greater  number  could  have  neither  of  the  prevailing  high  state  of  morals  and 
voice  nor  hearing.  When  tbe  subject  intelligence  among  the  inhabitants." 
was  not  generally  exciting,  town-meet-  After  mentioning  the  ditfarent  boards 
ings  were  asually  composed  of  the  select-  among  which  the  executive  power  was 
men,  tbe  town  officer^  and  thirty  ot  forty  divided,  and  which  aet«d   independently 
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§  29  (12).  Same  ■nbjeot,  —  The  character  of  towns  in  tSew  Eng- 
land, and  in  what  redpecta  tli£i/  differ  from  Engliali  municipal  cor- 
fjtoraliona,  existing  by  prescription  or  special  charter,  prior  to  the 
legislation  by  parliament  in  1835,  before  muntioned,'  and  the  care 
to  be  observed  in  applying  the  EoglUh  cases  relatii^  to  such  cor- 
porations to  the  town  and  city  oi^anizations  of  New  England,  are 
iostnictively  set  forth  by  the  learned  Chief-Justice  Perley,  in  deliv- 
ering the  opinion  of  the  Supreme  Court  of  New  Hampshire,  in  an 
importaut  case  to  which  we  shall  again  have  occasion  to  allude.* 

of  eadi  other,  ftod   which  wen  inveated  boird  ot  tldermen,  connsting  of  dgfat, 

with  the  expending  power,  and,  in  effect,  ind  oommon  council,  of  forty-eight  Inhabi- 

with  raerdse  of  the  whole  power  of  tax-  tante,  to  be  called,  when  eonjoined  "  The 

stion,   Mr.   Qaincy  proceeds:     "A  con-  Cit;  Cooncil."   (81  The  city  to  be  divided 

victiun  of  the  want  of  wfety  and  of  re-  into  twelve  wards.     The  mayor  and  alder- 

apoosiliility  in  a  machine  thm  complicated  men  and  eommoti  couocil  to  be  choeeu  su- 

and    looaelf  combined  became  at  length  nnally,  by  ballot,  by  and  from  inhabitants; 

ao  genera!  that  the  inhorited  and  in  vet-  four  of  the  common  council  from  and  by 

crate  antipathy  to  a  city  organization  be-  those  of  sach  of  the  wards.    (4)  The  city 

gan  perceptibly  to  diminish.     About  this  clerk  to  be  chosen   by  the  city  connciL 

time,  also,  one  of  the  most  common  and  (5}  The  mayor  to  receiTa  a  salary.     His 

formal  objectiona  to  a  city  orgauintion  duty,  to  be  vigilant  and  active  in  causing 

was  removed.     The  constitntion  of  Uana-  the  laws  to  be  execute'i ;   to  inspect  the 

ehiuetts,  which  wss  passed  in  1780,  con-  conduct  of  all   snbordinste    officers  ;    to 

tained  no  eipress  authority  to  establish  a  cunse  carelessDess,  negligence,  and   poai- 

atj  organization  ;  and  in  every  attempt  tive  violation  of  the  laws  to  be  prosecuted 

to  change  that  of  the  town,  it  never  toiled  and  punished  ;    to  summoo  meeting  of 

to  be  tealonily  contended  that  the   legis-  either  or  both  boards;   to    communicate 

lature  of  tlie  commonwealth  possessed  no  and  reoomniend  measorea  for  the  improve- 

■nch  power.     Bat  bj  the  amendments  to  ment  of  the  finances,  the  police,   health, 

the  conaUtatian  made  by  the  convention  aecnrity,   cleanlinees,  comfort,  uid  oma- 

of  1820,  and  adoptetl  by  the  people,  this  ment   of   the  city.     (6)  The   mayor  and 

power   was    expressly    recognized.      The  aldennen  are  vested  with  thi  administra- 

<{Destion,  therefore,  now  stood  on  its  own  tion  of  the  police  and  executive  power  of 

merits,  and  independent  ot  constitutional  the  corporation  generally,  and  with  ipe- 

objections.     The  debates,  also,  which  oc-  ciHc  enumerated    powers.    (7)  All  other 

curred   in  thin  convention  hod  a  tendency  powers  belonging  to  the   corporation  are 

to  open  the  eyee  of  the  inhabitants  to  their  vested  in  the  mayor,  aldermen,  and  eom- 

own  interests,  and  to  allay  some  of  the  mon  council,  to  he  exercised  by  roncnrrent 

long-cherished  prejudices  agsinirt  a   city  vote.     7^Mt,   sec.  187,  note.     Boston  has   ' 

organiiation."     In  1821  the  people  voted  sn   amended  or  reformed  charter  dating 

to  mahe  the  change,  and  measures  were  from  ISGi,  but  the  chiuiges  are  not  stmc- 

immediately  taken  to  obtain  the  sanction  tursl.      They   f^ve  the   mayor  increased 

of  the  legislatare.      Tbe  legislature,   on  power.     The  City  Council  stitl  consists  of 

the   23d  day  of   Febmary,   1822,  passed  two  branches.     Certain  eiecative  officere 

"  An  Act  establishing  the  City  of  BotUm,"  are  elected  by  the  people,  and  otbera  are 

commonly  caUed"thecitycharter."    Tlu  appointed   by  the   mayor  and    aldermen. 

fUloiping  it  a  brie/  malint  nf  Vu  prtn-  See  Bngbee,   "  Git;  Government  of  B»s- 

cipal  fiaiiira  of  thii  eharttr,  taken  from  ton,"inJohngHopitinsUniveraity  Studies, 

Qnincy'a   Municipal    History  of   Boston,  1887,  fifth  series. 

p.  41 ;    (1}  The  title  of  the  corporation  to  '  Ante,  chap,  i.;  pott,  chap.  iii. 

U,  "The  City  of  Boston."  (2)  The  control  *  Eastman  5.  Meredith,  86  N.  H.  284, 
of  all  its  conceraa  is  veated  in  *  mayor,  a 


D.qit.zeaOvGoOt^lc 


52  mnilCIFAL  COBPOBATIONB.  §  30 

He  Bays :  "  It  is  to  be  observed  that  municipal  corporations  in  Eug- 
laod  are  broadly  distinguished  in  many  important  respects  from 
towns  in  this  and  the  other  New  England  States.  There  is  no  uni- 
fprmity  in  the  powers  and  duties  of  English  municipal  corporations. 
They  were  not  created  and  established  under  any  general  public 
law,  but  the  powers  and  duties  of  each  municipality  depended  upon 
its  own  individual  grant  or  prescription.  Their  corporate  franchises 
were  held  of  the  crown  by  the  tenure  of  performing  the  conditions 
upon  which  they  had  been  granted,  and  were  liable  to  forfeiture 
for  breach  of  the  conditions.  They  indeed  answered  certain  public 
purposes,  as  private  corporations  do  which  have  public  duties  to  per- 
form, and  some  of  them  exerclBed  political  rights.  But  they  are  not 
like  towns  (with  us)  general  political  and  territorial  divisions  of  the 
country,  with  uniform  powers  and  duties,  defined  and  varied,  from 
time  to  time,  by  general  legislation.  Towns  (in  New  England)  do 
not  hold  their  powers  ordinarily  under  any  grant  from  the  govern- 
ment to  the  individual  corporation ;  or  by  virtue  of  any  contract 
with  the  government,  or  upon  any  condition,  express  or  implied. 
They  give  no  assent  in  their  corporate  capacity  to  the  laws  which 
impose  their  public  duties  or  fix  their  territorial  limits."  And  re- 
ferring to  the  case  then  before  the  court,  he  added  :  "  In  all  that  is 
material  to  the  present  inquiry,  municipal  corporations  in  England 
bear  much  less  resemblance  to  towns  in  this  country  than  to  pri- 
vate corporations  which  are  charged  with  the  performance  of  public 
duties ;  and  for  these  reasons  the  English  authorities  on  the  subject 
are  but  remotely  applicable  to  the  present  case."  ' 

§  80  (12  a).  Legal  powars  of  New  Bnglaod  towns. —  The  diatine~ 
live  character  of  the  New  England  towns,  and  particularly  the  limited 
nature  of  their  powers,  will  be  further  seen  by  a  brief  glance  at  the 
course  of  judicial  decisions  with  respect  to  their  authority  to  make 
contracts  and  to  obtain  revenue.  Money  can  only  be  raised  by 
them  for  the  purposes  expressed  in  the  statute,  and  for  expenses 
incident  to  such  purposes.  The  power  of  the  majority  is  wisely 
limited  by  law  to  the  object  and  cases  which  are  clearly  provided 
for  and  defined  by  statute.^ 

200  (1B6S).     And  see  also  Hill  n.  BoBtoQ,  B.  Aduiu  has  Bti  enay  on  the  "  Germanic 

rupra  ;  jmd,  kcb.  S2,  S5,  S7,  183.  Origin  of  New  EDj;laiid  Toimg,"  in  Johni 

^  Hr.  Bryce,  in  his  "  Auiencan  Cam-  Hopkins  University  Studies,  first  series, 
monwealth,"  hu  two  interesting  chapters         *  Stetson  «.   Eempton,   13   Mass.  272 

on  the  lulgect  of  rural  local  government  (1816);  Parsons  f.  Goihen,  11  Pick.  8B9 

in  the  United  8tat«s.    He  traces  the  oripin  (1831).    "  This  limiution."  says  Mr.  Jus- 

and  influence  of  the  New  EnRlnnd  town  tice  WihU,  with  great  truth,  in  the  case 

(chapa.  zlviii.  and  iliz.).     Pruf.  Herbert  last  citod,  "upon  the  power  and  authority 


D.qit.zeaOvGoOt^lc 


I   OF  NEW   E7IGLAND  TOWNa 


Thus  a  town,  under  a  statute  which  restricts  it  to  raisiog  money 
to  provide  for  "  the  poor,  for  schools,  for  the  support  of  public  wor- 


of  towns  to  entsT  into  contract*  and  nip-  (1839)  ;  E»tM  v.  School  Dist.,  SS  Haine, 

nlationa,  U  awi«  and  Balutary  proriaioa  170   (1S71)  ;    Hitcbell  e.   Rockland,   4S 

of  law,  Dot  only  tu  it  protecte  tlie  lights  Maine,  408,  50*  {IMS) ;  Salum  Uill  Dam 

and  interaats  of  tlie  minontj  of  th«  legal  c.  Bopea,  6  Pick.  23,  S3  ;   School  DiaL, 

votets,  but  as  it  may  not  nnfreqaentl;  .  be.  v.  Wood,  IS   Mass.   193  (ISlfl),  per 

prove   tMDeficial  to  the  interaata  of  the  Parker,  C.J.  ;  Mower ».  Leicester,  {tMssa. 

uu^orit;,  who  may  be  huiried  into  raah  217,  2S0  (1812).     The  l^alatnre  ma;  an- 

and    nnptoStable    specnlatioQe   by   tome  thorize  and  require  a  town  in  Hasaachii- 

popular  or  delusive  excitement,  to  the  in-  aette  to  raise  and  expend  money  for  pablic 

fliienc«  of  which  even  wise  and  consider-  use  within  its  limits,  or  for  leimbnrBing 

tte  men  are  sometimea  liable.     A  town  in  money  paid  for  such  public  use.    Agawam 

its  corporate  capacity  will  not  be  buuud,  v,   Hampden,   ISO  Mass.   628,  and  caaea 

even  by  the  eigiress  vote  of  the  nu^oritj,  cited.     Non-reoidenta   of   muuicipaliliee. 

to  the  performance  of  contracts  or  other  Foal,  sec.   195. 

legal  duties,  not  coining  within  Che  scope  Where  the  legialatore  has  prescribed 

oT  the  objects  anil  purposes  for  which  they  tlie  purposes   for  which   money  may  be 

are  Incorporated."    The  power  of  towns  raised  by  taxation,  it  cannot  be  raised  for 

to  raise  money  is  discussed  at  large  by  other  and  distinct  purposes ;  nor  when  it 

&ulieolt,  J.,  in  Minot  «.  West  Boxbnry,  is  raised  and  collected  for  authorized  and 

112  Haas.  1  (1673)  ;  a.  □.  17  Am.  Rep,  92  ;  proper  purposes  can  it  be  appropriated  to 

cited  poat,  ch.  zziL     Anthony  f.  Ailama,  or  expended  upon  other  and  ditferent  ob- 

1  Met.  (Mess.)  284,  288  [ISiO],  per  Shaw,  jecta.     This  would  be  to  bteak  down  and 

C.  J.  ;  quoted  and  followed  in  Vincent  v.  defeat  the  limitation.     Hence  towna  can. 

Nantucket,  12  Cush.  105  (18G3).    See  also  not  give  sway  or  distribute,  per  aapita  or 

Korton  v.  HansEeld,  16  Mass.  48  ;  Dill  v.  otherwise,  money  collected  by  taxation. 

Wareham,  7  Met.   (Mass.  1844)  438  (con-  Hooper  e.   Emery,   14  Haine  (2  Sbep.), 

tract  by  the  town,  nudertaking  to  transfer  375,  explaining  Ford  r.  Clough,  8  tireeiil. 

the  right  of   taking   oysters   within  its  (Haine)  834  ;  Davis  v.   Bath,  17  Haine, 

limits).  Ill  (1840);   Pease  e.  Cornish,  19  Maine, 

Whether  towns  in  Husacbusetu  'are  (I  Appl.),  191  (1341)  ;  SUtaon  v.  Kemp- 

anthoriied  by  statute  to  Duike  any  con-  ton,  13  Hasa.  272  ;   Dillingham  e.  Snow, 

ttscta    which    involve    the    payment   of  5   Hasa.   647  ;    Spaulding  «.   Lowell,   23 

money,  unless  the  contracts  ore  such  that  Pick.  71  (ISSO)  ;  Woodbury  b.  Hamilton, 

a  fox  on  the  inhabitants  may  be  lud  to  6    I^ck,    101  ;   Cooley   v.   Granville,   10 

raise  the  money,  does  not  seem  to  be  set-  Cuah.  56. 

tied  by  express  abjudication.      Bancroft  The    Vermont   statute    respecting   the 

V.  LynnReld,   18   Pick.  586   (1838),  per  powers  of  towns  is  nearly  a  tronscript  of 

5^117,  C.  J. ;  Taah  v.   Adams,  10  Cush.  that   of   Hassachosetts.      The    Supreme 

152(1852}.  Court  of  Vermont  approves  of  the  eipo- 

"  The  inhahitanCa  of  every  town  in  this  sition  of  the  statute  given  by  the  Supreme 

state" — Haiae  —  says  iA<p/fi/,  C.  J.,  in  Court   of   Massachusetts   in   Willsrd    t>. 

Hooper t>.  Emery,  11  Maine  (2  Sbep.),  876  Newbnryport,    12    Kck.    2«0;   Allen  v. 

(1887),  "  are  declared  to  be  a  body  politic  Taunton,  IB  Pick.  485  ;  Torry  b.  Hilbury, 

and  corporate  by  the  atatate ;  bat  these  21  Pick.  81 ;  Spaoldlngv.  Lowell,  28  Pick, 

corporations  derive  none  of  their  powers  71  ;  Hardy  v.  Waltham,  3  Met.  IBS,  per 

from,   nor  are  any  dutiee  imposed  upon  Tekam,  J.,  in  Van  Sicklen  v.  Burlington, 

them  by  the  common   law.     They  have  37  Vt.   (1  Wms.)  70.     For  discussion  of 

been  denominated  qtuui  corporations,  and  powers  and  duties  of  tleetmen,  and  digest 

their  whole  cupacities,  powers,  and  dntiea  of  previous  decisions  in  New  Hampshire, 

are  derived  from  lepsIsUve  enactments."  see  Carleton  v.  Bath,  2  Fost  (22  N.  H.j 

See  also  Pittson  v.  Clark.  15  MAini>,  460,  669.     Have  no  genemt  authority  to  bind 

US;  Augusta  v.  Leadbetter,  IS  Maine,  4G  the  town  by  contraot.     Andover  «.  Oraf- 
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ship,  and  other  necessary  charges,"  caDDot  raise  money,  even  in  the 
time  of  war,  and  when  the  town  is  in  immediate  danger  from  the 
enemy,  for  the  payment  of  additional  wages  to  the  drafted  and  en* 
listed  militia,  and  for  other  purposes  of  defence.  This  ia  not  a  cor- 
porate duty,  but  the  duty  of  the  ^neral  government.'  Nor  can  it 
appropriate  money,  contract  for,  or  levy  a  tax  to  aid  in  the  construe- 
tion  of  a  road,  which,  by  law,  is  to  be  made  at  the  expense  of  the 
county,  and  not  the  town.'  A  town  may,  it  is  said,  raise  money  to 
meet  ordinary  expenditures,  such  as  the  payment  of  officers,  the 
support  and  defence  of  actions,  the  expenses  incideut  to  discharging 
duties  imposed  by  law,  looking  to  the  safety  and  convenience  of  the 
citizens.  Thus  it  can  erect  a  town  or  city  hall,  or  market-house,  but 
not  a  theatre,  a  circus,  or  auy  place  of  mere  amusement,  nor  even  a 
statue  or  monument,  unless  in  populous  and  wealthy  towns  as 
suitable  ornaments  to  public  buildings  or  squares.^  So  towns  may 
provide  for  the  support  of  a  public  clock,  hay -scales,  burying-ground, 
wells,  reservoirs,  and  many  other  like  objects,  which  relate  to  the 
accommodation  and  coiivuuience  of  the  inhabitants,  and  which  have 
been  placed  under  the  muuicipal  jurisdiction  of  towns  by  statute  or 
by  usage.* 

ton,  7  K.  H.  SOO.     Bnt  are  oonfioed  to  (1816),  whsra  the  phrase,  nteetxiTy  Itmm 

luch  seta  u  are  necsuar;  to  the  discharge  daigti,  ia  conatrued  b;  Parker,  C.  J.  j 

of  their  doties.     Stuboni  r.  DeerBeld,  2  and  »ee  cominent  of  Shaw,  C  J.,  12  Pick. 

N.  H.  258.    Canoot,  tx-offido,  a4Jiut  cod<  327,  930 ;  a.  o,  23  Pick.  71 )  and  of  Sans. 

troveraiea  of  auita,  or  release  a  cause  of  J., in  Allan  n.  Taunton,  IS  Pick.  186,  1S7: 

action.      CarUton    v.  Bath,   2  Foat.  (22  18  Pick.  606  ;  10  Cush.  67  ;  of  Clifard, 

N.  H.)  S69.     Mbj  indemuifj   town   offi-  J.,  In  Bnrrill  «.  Boaton,  S  Clifford,  C.  C. 

cars  ia  proper  caaaa.     Pike  v.  Hiddletoo,  690  (1887). 

IS  N.  H.  278.     Patl,  sec  117.    Bnt  there  >  Panons    r.    Goahen,   11    Pick.   S9S 

is  no  promiae  implied  in  Ian  against  a  (ISSl)  ;     Anthony    v.    Adama,    1    Met. 

town  to  indemnifj  setectniFO  in  any  coae  (Usas.)  281  (1810). 

for  damages  which  they  have  been  com-  *  Stetson  v.   Eemptoii,   13  Hub.   272 

pellad  to  pay,  aiuing  out  of  the  discharge  (ISIB),  per  Parlcer,  C.  J.  ;  Allen  v.  Taan- 

of  official  duty.     Eaves  o.  Shattuck,  S6  ton,  IB  Pick.  185.  1S7,  opinion  by  Daety, 

N.  H.  189.     An  anpposed  to  he  liable  to  J.,  as  to  power  of  towns  in  Hassachosetts  ; 

the  coTporatioQ  for  gross  neglect  of  official  Spaulding  v.  Lowell,  23  Pick.  71  ;  opin> 

duty.     Sanborn  v.  Deerfiel£  2  S.  H.  2G3,  ion  of  Shaw,  C.  J.,  on  utne  snttject. 

by  Woodbmy,  J.     Notes  made  by  a  treaa-  •  Willard   v.   Newburyport,   12  Pick, 

nrer  of  a  New  IhgUnd  towu  to  a  bank,  287,    230    (ISSl).       General    mnnicipal 

in  payineDt  for  money  borrowed  withont  powers  held  to  include  power  to  erect  a 

the  knowledge  of  the  town,  are  not  Und-  town-bsll.     Greeley  v.  People,  80  111.  19 

ing  npon  the  town,  nnlesa  suthonzed  liy  (1871)  ;   Bell  e.  Plattovilte,  71  Wis.  1S0. 

a  Tote  of  the  town  at  a  meeting  duly  But  does  not  include  power  to  defray  ez- 

warned  for  that  purpose,  or  ratified  by  the  penses  of  a  committee  to  petition  the  le- 

vote  of  stich  a  meeting  duly  warned  for  giiilatare  to  destroy  the  existeoce  of  tlia 

the  pnrpose  of  anch  ratification.     Bloom-  town   by   annexing  it  to  another   town. 

field  p.  Charter  Oak  Bank,  121  U.  8.  121  Minot  v.    West   Roihnry,   112   Man.   I 

(1888).    See  infra,  sers.  2fltI-2flB.  (1873)  ;  s.  c.  17  Am.  Bep.  62  ;  Coolidge 

>  StataoQ  V.  Eempton,  IS  Uast.  272  «.  BrookUne,  111  Mass.  692  (1871).    Lia- 
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§  31  (14).  Bach  otw  of  the  United  BtatM,  in  its  organized  politi- 
cal capacity,  althougli  it  is  not  in  the  proper  use  of  the  term  a  corpo- 
lation,  yet  it  has  many  of  the  eeseatial  faculties  of  a  corporation, 
a  distinct  name,  indefinite  soccession,  private  rights,  power  to  sue, 
and  the  like.  Corporations,  however,  as  the  term  is  used  iu  our 
jurisprudence,  do  not  include  States,  but  only  derivative  creations, 
owing  their  existence  and  powers  to  the  State  acting  through  its 
l^islative  departmenL  Like  corporations,  however,  a  State,  as  it 
can  make  contracte  and  suffer  wrongs,  so  it  may,  for  this  reason 
and  withont  express  provision,  maintain  in  ite  corporate  name 
actions  to  enforce  its  rights  and  redress  its  injuries.*  But  a  State 
is  not  liable  to  be  sued  without  ite  consent;*  although  it  is  not 
unusual  for  Stetes,  t^  special  provision,  to  authorize  suite  to  be 
brought  against  them,  but,  as  the  permissioD  is  voluntery,  they  may 
prescribe  the  terms,  and,  nolese  it  impairs  the  obligation  of  existing 
contracte,  may  withdraw  the  consent  at  pleasure.'  The  like  dis- 
tinction between  the  Stete  and  ite  corporate  creations  existed  in  the 
fioman  law.  The  State  like  the  corporation  was  a  Juristical  Per- 
son, bat  nnlike  corporations  it  was  not  subject  to  the  jurisdiction  of 
any  jndge.  Corporations  were  the  subject  of  Private-law  relations, 
but  not  so  the  State  or  Fiscus.  The'jural  relations  of  the  State  and 
of  corporations  are,  in  many  respecte,  essentially  dissimilar.*  A  de- 
vise to  a  Stete  for  any  object  which  it  may  property  aid  or  provide 
for  is  valid."  Extended  consideration  of  the  powers  of  the  Stetes, 
and  of  their  relation  to  the  United  Stetes  and  to  each  other,  is  not 
within  the  scope  of  the  present  work,  which  is  limited  strictly  to 
nonicipal  corporations. 

KlUy  i(f  tawM  in  adioiuof  tort.     See  post,  ■  Briscoe  v.  Bonk,  11  Pit  267,  821. 

chap.  ZxiU.    Private  proptrty  of  the  inhfob-  'Been    v.    Arkauus,    20    How.     Ci27 

ftmifa  ma;  bs  teken  to  latiify  a  j'uii/nunt  (18B7)  ;   Dodd  n.   Hitler,   U   Inil.   433; 

■e^^Dit  the  town.     iW,  sec.  962,   note  Auditor  v.  Davi«s,  2  Hke  (Ark.),  491  ; 

tnd  cases,  chap.  ziii.  Ellis  v.  State,  4  Ind.  1  \  State  u.  Trustees, 

>  DelaGeld  n.  Illiliofs,  2  Hill  (N.  T.),  B  Ind.   77.    The  Supreme  Court  of  the 

159,  132;  26  Wend.  192  {1S41),  sffirmiDg  United  State*  boa  ori^nal  jurisdiction  in 

B.  0.  8  Paige,  G81  ;  Indians  v.  Wotsm,  8  cases  in  which  a  State  shall  be  a  party,  aa 

HiU  (M.    T.),   88   (1818).     These  cases  also  in  suit  between  States.     Keutncky  v. 

bold  that  SUtte  ma;  sue  as  plaintiff  in  the  Dennlaon,   24    How.    66;   Wisconsin   v. 

StaUoovziA.     State «.  Deleadenier,  7  Tex.  Duluth,    2   Dillon,    C.   C,    406    (18721. 

76;   People  o,  AsseaTCrs,  1  Hiil  (N.  Y.),  The  United  States  Circait  Court  has  not 

OSO.     The  gOTsmor  of  a  State,  as  the  head  lb. 

of  the  execuUTe  deparCment,  is  a  corpora-         *  Savif^uy,  Jnnl  Relstioas  (RattlRan's 

tioQ  sale,  and  bonds  made  payable  to  bim  TransUtioa,  sees.  SS,  87).    Ante,  sec.  3. 

may  he  enforced  for  the  benefit  of  those  Pott,  sec.  4G,  note. 

interested.     GoTsmor  v,  Allen,  8  Humph.         *  McDonough  Will  Case,  16  How.  867, 

(Teno.)  178  (1S47)  ;   Polk,  Governor,  v.  SS2  (18G3)  ;  poit,  eeo.  H9. 
Plnmnier,  2  Humph.  COO. 
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CHAPTER  IIL 


CBEATIOH,    AND    SEVERAL    KINDS    07    inmiCTfAL    COBPOBAIIOHB    DC 
ENGLAND   AND  IN  TH£  UNITED  BTATEa 

In  England.  —  Differma  between  Regal  and  PaHiamentary  Corpora- 
tions. —  Municipal  Corporations  A<i  of  1835. 

§  32  (15).  Crettaon  «ad  klnda  in  Bn^vid ;  Cbarter  deSnad.— 
In  England,  corporations  can  be  created  only  in  one  of  two  ways : 
1,  by  the  king's  cliarter :  2,  by  act  of  parliament.  They  esAst  there, 
however, —  1,  by  the  common  law ;  2,  by  prescription ;  3,  by  royal 
charter;  4,  by  authority  of  parliament  Corporationa  at  common 
law  are  those  which  derive  their  exiateoce  and  powers  from  imme- 
morial UBBge,  although  they  may  have  had  their  origin  in  an  act 
of  parliament  or  royal  grant,  no  longer  discoverable.  Those  by 
prescription  presuppose  a  grant  by  charter  or  act  of  parliament, 
which  haa  been  lost  Into  corporationa  created  by  regal  or  legisla- 
tive grant  may  be  resolved  what  have  been  styled  corporations  by 
implication,  wliich  is,  where  a  body,  lawfully  constituted,  cannot 
carry  into  effect  ita  purpoaes  without  attributing  to  it  a  corporate 
character.  The  franchiae  of  being  a  corporation,  and  the  right  to 
exercise  corporate  powers  and  to  enjoy  corporate  privil^ea,  can  be 
claimed  in  no  other  way  than  as  above  atated.  A  legal  sanction 
to  the  corporate  character  is,  therefore,  absolutely  necessaiy,  and  is 
always  implied.^ 

The  distinction  between  corporations  deriving  their  existence 
from  the  king's  charter  and  those  which  derive  their  existence 
from  parliament  is  important  A  royal  charter  is  a  written  instru- 
ment, in  the  form  of  letters-patent  under  the  great  aeal,  addressed 
to  all  the  subjects  of  the  realm,  containing  a  grant  by  the  crown  to 
the  persons  named,  of  the  franchises,  powers,  and  privileges  therein 
mentioned.  A  charter  of  incorporatym,  therefore,  is  the  written  in- 
strument by  which  the  king  creates  the  corporate  body,  names  it 
defines  its  objects,  and  confers  ita  powers.  Unless  restricted  in  the 
charter,  all  of  the  common-law  incidents  of  a  corporation  attach  to 

1  Willo.  21  ;  Qlorer,  23  ;  Grant,  8,  7  ;  Louis  v.  Allen,  13  Mo.  400  j  SL  Loniae. 

1  Kfd,  39  1  Angdl  k  Am.  see.  SB  ;  Brtk  EubmU,  S  Ho.  COS.    Jbif,  laa.  13,  H 

Corp.  66 ;  Eaatmsn  v.  Meredith,  36  N.  H.  note. 
284,  290  (UG8),  per  PerUy,  C.  J.  ;  St 
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it,  bat  no  corporation  can  pursue  objects  not  warranted  hj  ita  char- 
ter. The  charter  ia  the  organic  act  which  gives  to  the  corporation 
both  its  existence  and  its  peculiar  character.' 

§  33.  Roykl  tmd  FarUunantar;  Charters.  —  The  kin^a  charier 
may  confer  upon  the  corporation  it  institutes  all  the  usual  and 
ordinary  powers  of  a  corporate  body,  but  it  cannot  invest  such  a 
body  with  extraordinary  powers,  such  as  proceeding  in  a  manner 
different  from  the  common  law,  or  punishing  by  forfeiture  or  im- 
prisonment, or  conferring  an  exclusive  right  of  trading.  When  the 
king  grants  clauses  which  are  illegal  they  are  void ;  and  if  illegal 
and  not  confirmed  by  parliament,  no  length  Of  time  or  of  usage 
will  make  such  clauses  valid.  But  parliament,  in  the  fulness  of 
its  power,  may  grant  to  corporations  which  it  erects  such  powers, 
ordinary  and  extraordinary,  as  it  deems  proptir ;  and  it  may,  as  it 
has  often  done,  confirm  clauses  in  royal  charters  which  were  void, 
because  beyond  the  king's  power  to  grant. 

$  34.  Assent  and  Aoceptaooe  of  Ghaiite« ;  RavooatiDn.  —  The 
king  cannot  incorporate  a  body  of  men  wilkout  their  assent.  Until 
his  charter  has  been  aec^ted,  it  is  therefore  inoperative.'  When 
once  accepted,  the  acceptance  is  irrevocable.  The  acceptance  must 
be  by  the  grantees ;  and  it  is  held  that  a  valid  acceptance  may 
be  made  by  a  majority  of  the  grantees.  The  charter  must  be 
accepted  in  toto,  or  not  at  all,  for  there  can  be  no  partial 
acceptance  without  the  assent  of  the  crown,  which  must  be  shown 
by  matter  of  record.  If  the  corporation  he  a  new  one,  acceptance 
of  part  of  the  charter  is  taken  as  acceptance  of  all  Acceptance 
may  he  shown  by  user,  —  by  acting  under  it,  as  well  as  by  the 
formal  action  of  the  corporate  body.  After  acceptance  the  crovm 
cannot  resume  the  grant,  or  dissolve  or  destroy  the  corporation,  with- 
out the  consent  of  the  grantees  or  their  successors.  The  crown,  at 
common  law,  can  create  a  corporation  for  municipal  government  in 
any  place  where  there  is  not  at  the  time  an  existing  corporation 

>  Oatline  of  manicipal  charter  of  the  offices.     Per  CamjMi,  J,  in   People  v. 

Middle  Ages.      AnU,   seo.    8.      CharterB  B«miett,  29  Hith.  161  (1874) ;   s.  o.  18 

dettned.     Pott,  mc.  8S.  Am.  Rep.  107.     Towns  and  cities,  th«t  ia, 

*  AcGeptance  of  ohartar.    Pori,  sees.  11,  compact  bodJM  of  people,  have  a  natnnl 

6i,  6G  ;  chap.   zzL      Aa   acceptance  was  euHtence,  and  what  may  be  colled  a  nat- 

necewar;    to   make   the   king*!    charter  oral  qwvi  corporate  charact«T.     It  waa  M> 

opetatiTe,  the  mnnidpol  charters  which  he  in  Rome.     AtUe,  sec.  S.     And  so  in  Eng- 

gare  were  all  given  to  existing  communi-  land.      "  Each   town   wbi  regarded  as  a 

tlM  hating  a  reco^Lzed  and  organized  corporate  commnnity,"  prior  to  any  actual 

existence,  and  in  tha  habit  of  actiag  u  grant  of  a  charter.     Heam,  Government 

one  body,  throogh  electioni  or  agendee  or  of  England,  17S,  GOl.     Pad,  teas.  6S,  18S> 


D.qit.zeaOvGoOt^lc 


58  HUKiaPAL  COBPORATIONB.  §  $5 

of  the  same  kisd,  but  tbere  cannot  be  concurrenUy  two  corpoia- 
tions  for  the  same  place,  having  the  same  or  similar  powers  or  juris- 
diction. But  the  limitations  upon  the  power  of  the  crown  do  not 
apply  with  respect  to  municipal  corporations  created  hy  parliament. 
Its  power  is,  legally  speaking,  illimitable.  It  may  create  or 
abolish  and  change  at  its  pleasure,  with  or  without  the  assent  of  the 
people  or  corporation'  to  be  thereby  affected.  It  may  change  royal 
charters ;  bat  parliamentary  corporations  cannot  be  affected,  without 
the  consent  of  parliament,  by  charters  granted  by  the  crown.  Except 
as  to  the  ext«nt  of  powers  which  may  be  conferred,  a  parliamentary 
corporation  is,  at  common  law,  similar  to  that  which  is  created  by 
the  crown. ^ 

§  35  (16).  CcHiBtitntlon  of  an  old  BngUali  MnnlolpoUty.  —  Prior 
to  1835  many  of  the  towns,  boroughs,  and  cities  of  England  were  incor- 
porated in  one  of  the  ways  mentioned ;  that  is  to  say,  there  were 
in  them  bodies  corporate,  established  for  the  local  government 
thereof.  There  was  no  uniformity  in  the  constitution  or  powers 
of  these  corporate  bodies.  The  corporation  proper  waa  not  the 
town  01  place,  but  a  corporis  body  constituted  within  it,  with  powers 
or  jurisdiction,  more  or  less  extensive,  to  govern  the  inhabitants. 
These  bodies  were  established  at  different  times,  and  from  different 
motives.  The  first  distinct  recognition  of  a  municipal  corporation 
waa  in  the  18th  of  Henry  VI.  {a.  d.  1439),  with  reference  to  King- 
ston-upon-UuU,  which  had  an  express  charter  of  incorporation 
granted  to  it,  for  the  first  time,  in  that  year.  Charters  had  pre- 
viously been  granted  to  it  by  different  sovereigns,  at  various  times, 
giving  it  various  privileges,  but  they  did  not  incorporate  the  place, 
nor  was  it  incorporated  until  the  charter  of  18tb  Henry  VI,, 
which  is  the  first  that  uses  terms  of  incorporation,'  Subsequently 
such  corporations  were  erected  from  time  to  time,  each  with  its 
peculiar  constitution,  depending  on  the  provisions  of  the  charter  or 
prescriptive  usage.  The  constitution  of  the  corporations  was  so  va- 
rioiis,  and  is  so  different  from  the  American  model,  that  it  requires 
care  to  get  an  accurate  idea  of  it.  For  illustration,  we  will  take 
a  simple  form,  viz. :  where  by  charter  or  by  prescription  the  cor- 
poration consists  of  the  mayor,  aldermen,  and  commonalty  of  a 
town.  Here  there  are  three  ranks,  classes,  or  parts :  1,  the  mayor, 
or  head  officer ;   2,  the  aldermen,  the  number  of  whom  is  definite, 

1  AnthoriHw  last   cited.      Reapectinft  »e*  Entter  «.  ChapmBii,  8  M.   *  W.  1  ; 

the  authority  of  ths  crown  to  grant  char-  Reg.  v.  Boucher,  8  Q,  B.  664  ;  s.  c.  2  O. 

tan  to  inroTporate  towns,  ninca  the  Ren-  k  D.  737, 
ml  Hanicipal  Corporations  Act  of  183B,         *  GIotbt  on  Mnnic.  Corp.  !«. 
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being  fiied  by  the  charter,  oi  by  piescriptive  osage ;  3,  the  com- 
monalty, that  ifl,  the  common  irwmen,  whose  number  is  indefinite, 
and  whose  rights  io  the  course  of  time  were  largely  usurped  or 
destroyed.^  These  three  classes  were  denominated  the  integral 
parts  of  the  corporation,  and  no  corporation  was  complete  (except 
it  be  otherwise  provided  by  the  charter)  unless  the  mayor,  or  head 
officer,  a  majority  of  the  definite  class  (that  is,  a  majority  of  the 
aldermen),  and  some  members  of  the  indefinite  class,  or  commonalty, 
be  in  existence.  Hence,  during  a  vacancy  in  the  office  of  mayor,  no 
valid  corporate  act  can  be  done  except  to  elect  another,  since  with- 
out a  mayor  the  corporate  body  is  incomplete.  Hence,  also,  at 
every  corporate  meeting  it  was  essential,  at  common  law,  that  there 
8h<n^d  be  present  the  mayor,  or  head  officer,  whose  duty  it  was  to 
preside,  also  a  majority  of  each  deiinito  integral  class,  and  some 
members  of  each  indefinite  class,  if  there  be  more  than  one  such 


§  36.  Moaloipftl  Coiporatioiia  Rafonn  Act  of  1835,  and  Re* 
vlMd  Aot  of  1883.  —  In  the  coarse  of  time,  as  we  have  already 
pointed  out,  great  abuses  had  crept  into  these  bodice,  which  parlia- 
ment had  frequently  been  obliged  to  redress.'  Complaints  of  griev- 
ances were  universal,  and  misrule,  confusion,  and  internal  disputes 
were  so  general  that  the  municipal  system  of  government  fell  into 
great  and  deserved  disrepute.  As  a  measure  of  reform,  the  Muni- 
cipal COKPOEATlosa  Act  of  5  and  6  Wm.  IV.  ch.  Ixxvi.,  was  devised 
and  enacted.'    "I  cordially  concur,"  said  the  king,  "in  this   im- 

I  Jnle,  sec.  8.  iniiDuii|Ml  foDotiiHW.     The  popnlatioD  of 

*  Introdnctor;  chipt«T,  atiU,  aec  S.  theae  cotpotale  plices  szceeded  two  mil* 
LiiehrTDiQv.  TuuDg  Diit.,  2  Lea  {Tenn.),  lioiu  of  people.  Some  of  thne  corpon- 
42S.  tioDi  claims]  to  act  under  pieecriptiTo 

*  The  reformed  Home  of  Commoni  costom,  bat  most  of  them  mtder  serenl 
presented  m  addnaa  to  Willian)  IV.,  te-  clurtera,  forming  &  contiiined  aeries  from 
queating  the  appointment  of  a  commUiion  >  very  early  date,  bnt  genenlly  ander 
to  inquire  into  the  state  of  Ihe  maaicipal  ehartera  granted  from  the  reign  of  Ed- 
oorporationi  in  England  and  Wolea.  The  ward  1.  down  to  the  reign  of  George  IV, 
commiaaion  which  was  appointed  made  •  inclnaive.  The  namber  of  oorpontora 
thorongh  eismination  of  the  condition  of  itated  to  be  definite,  in  6ft;  boroughs, 
the  Tarioua  boroogfaa,  and  their  report  dii.  varied  in  moat  cases  from  nnder  ten  to 
closed  abntes  and  defeota  which  it  seems  thirty,  and  those  indefinite,  in  one  ban- 
marrellona  that  any  spirited  people  ao  long  dred  and  aiity-two  boronf^  varied  tmm 
endured.     See  chap.  L,  anlt,  aec.  S.  twelve  to  five  thonaand,  bnt  nmally  aver- 

OmciAi.    Kekbt  at   to  llu   abusm  aged  from  fifty  to  two  hundred  corpora. 

AND  DEFECTS  found  to  ocul  in  Ou  muni-  tora.     The  Hilet  to  frtedom,  or  i^UizauMp, 

eipai  torporatUmi  of  England  and  WaJa.  ^  geneinlly  comprehended  thoae  arising  from 

—  The  comraisiion  sacertuned  the  exist-  birth,  aerritude,  marriage,  purchase,  pil, 

«nce  of  two  hundred  and  forty-aix  eorpo-  or  election.     The  governing  hodiu  were 

ntions  in  Ei^^nd  and  WalM,  exerdaiiig  formed  by  tlie  ohiae  and  oornipt  •yctem 
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portant  measure,  which  ia  cakulated  to  allay  discontent,  to  promote 
peace  and  union,  aod  to  procora  for  Uiose  commuoities  the  ad- 

of  M^f-eUelion  In  a  gn&t  m^ori^  of  tlie  pnblic  property  conmiitted  in  tnut  to  tli« 
DinnicipalitiM.  The  corporate  officers,  coiporatioi]  would,  if  duly  Bdminutered, 
such  u  the  mayor,  or  other  he«d  of  the  be  amply  sufficient  to  proTide.  Having 
corporatiou,  the  recorder  —  frequently  tui-  given  a  geoerat  view  of  the  ordioaiy  con- 
profeseiotukl  —  and  the  tovn-clerk,  were  tUtation  of  the  varioui  municipalities,  the 
appointed  1>y  the  self-elected  governing  commissioners  next  proceeded  to  specify 
body  from  its  own  immaculste  conclave,  snoie  of  their  defects.  The  most  commoQ 
Some  of  the  mnnicipalitiM  poiseesed  ex-  and  meet  ttriking  dtfeeL  in  the  eonstitu- 
olueive  ertmina/j'uritiiiiefiim,  eiteuding  to  tioo  of  the  municipal  corpanitiDiis  wss, 
the  trial  of  felonies  and  sll  other  offences,  that  the  eorporaU  bodia  exuUd  indepen- 
whereas  mauy  appear  never  to  have  had  derOly  of  the  amvmnitUt  among  tehuA 
uiy  crimioal  jurisdiction.  Several  bar-  tiuy  taert  found.  The  corporators  looked 
ougha  had  civil  jurisdiction  extending  to  upon  themselTea,  and  were  considered  bj 
the  decision  of  all  actions,  —  some  extend-  the  inhabilsnts,  aa  separate  and  ezclnsive 
ing  to  the  decision  of  pereonsl  and  mixed  bodies  ;  they  had  powen  and  privilege* 
Bc^ns  ;  others  to  the  decision  of  persons!  within  the  towns  and  cities  from  which 
actions ;  while  in  a  considerable  number  they  were  nsmed,  but  in  most  plaoea  all 
nodvil  jurisdiction  appeared  ever  to  have  iitMU%q/'JntCT-M<  between  the  corporation 
nieted.  Tht  property  in  some  few  bor-  and  ttie  inhabitant*  ^sappeared.  That 
on(^  was  trivial,  bat  the  revenue  gmer-  was  the  ease  even  wlierB  the  corporation 
ally  averaged  ftom  £600  to  £1,000  in  included  a  large  body  of  Inhabitant  free- 
each,  while  in  lome  the  property  exceeded  men.  It  appeand  in  a  mote  striking  de- 
£GO,000  per  annum.  In  a  few  towns  cor-  gree  a*  the  powers  of  the  corporation  had 
pontte  the  accounts  were  printed  for  dis-  been  restricted  to  BmsUer  numbers  of  the 
tribution  and  audited  publicly  ;  but  in  resident  population,  and  sdll  more  glar- 
moet  case*  tbe  acconnte  were  neither  duly  ingly  when  the  local  privilegee  had  been 
kept,  nor  audited,  nor  published,  beddea  conferred  on  noti-resfdntf  frtemen,  to  the 
being  inaccurate  and  in  a  generally  nnwt-  exclusion  of  the  inhabitantB  to  whom  they 
islkctory  state.  The  annual  income  of  rightfully  ought  to  belong.  The  privilege 
these  mnniclpal  corporatioat  amounted  to  of  electing  mtmhen  of  parliainait  being 
abont  £3SS,O0a,  and  the  expenditure  to  that  which,  before  the  passing  of  the  Be- 
£377,000,  while  the  debt  in  one  hnndred  form  Act,  conferred  upon  the  eelf-elected 
and  thirty-three  exceeded  tbe  anm  of  two  governing  bodies  of  close  corporate  tovna 
millioDB  sterling.  Throu^ont  the  course  their  prineipal  importance,  and  the  re- 
of  the  inveetigarion  of  the  commissioners  wards  for  political  services  which  the 
the[«  were  perceptible  the  same  com-  patron  vrss  accustomed  to  distribute  among 
plaints,  —  of  magistrates  ill-qnalifled  by  them,  caused  this  {Hinction  b>  be  conaid- 
edncation  and  haUts  for  thetr  situations,  ered  in  many  places  as  the  sole  olgect  of 
generally  partial,  and  aaroetiraea  corrupt ;  their  institution.  The  power  so  monopo* 
of  courts,  which  might  he  made  the  instni-  lized,  and  employed  in  a  mode  unsuitable 
ments  of  mnch  local  advantage,  blling  to  the  altered  circumstance*  of  the  time*^ 
into  disnae  through  debcta  of  their  origi-  led  to  various  abuses  of  the  system.  The 
na]  constitution  and  their  ivcent  malad-  custom  of  keeping  the  number  of  corpo- 
ministration;  of  jnrie*  improperly  selected  ratora  as  low  as  possible  may  be  referred 
by  reason  of  notorious  part;  bias ;  of  rev-  to  the  wish  for  pieeerring  the  parliamen- 
enue  misapplied  ;  of  debt  contracted  and  tary  franchise  rather  than  to  the  desira 
of  property  alienated ;  of  the  absence  of  of  monopolizing  the  municipal  authority, 
all  accounts  and  the  denial  of  all  sccoun-  which  had  been  coveted  only  as  a  mean* 
taUlity  by  certain  corporatioDS ;  of  the  of  securing  tbe  other  and  more  hi(^ly 
insafficiency  of  the  police,  the  neglect  of  priied  privilege.  A  great  nnmber  of  coi^ 
paving  and  lighting,  and  the  want  of  those  poratlons  were  preserved  solely  as  polilieat 
municipal  aocommodatious  for  which  tbe  *nffinti,  and  the  towns  to  wMch  they  be- 
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vantages  of  respoaaible  govemmeDt"  This  act  organizes  all  of 
the  municipal  corporations  of  Dngland  and  Wales  ujxm  a  uniform, 
model.  It  does  not  altogether  destroy  their  previously  existing  law- 
ful corporate   powers,  but  it  does  sweep  away  all  laws,  statutes, 

charters,  and  usages  inconsistent  with  or  coDtraiy  to  Its  provisions. 
It  defines  who  shall  be  burgesses  or  citizens,  making  the  right 
essentially  to  depend  upon  occupancy  of  houses  or  shr-)s  within  the 

longed  derived  no  benefit,  bat  often  mncli  nugutrstes,   of   thg   civil    and    cruninal 

injai7,  hvm  their  exUtanca.    To  maintain  jodges,   often  of  the  saperintendenta  of 

the  political  ascendency  of  a  party,  or  the  police,  and  irers,  or  ought  to  hiva  been, 

political  influence  of  ■  family,  waa  the  one  the   leader*  in  eveiy  meaaure   that  con- 

end  and  otgact  for  which  the  powera  en-  cemed  the  intereets  and  prosperity  of  the 

tntated  to  ■  aumerooe  clait  of  these  bodtea  town.     Bo  far  from  being  the  repnaenta- 

hare  been  ezeiciied.    This  object  wia  aya-  tivet  dther  of  the  population  or  of  the 

tematically  punned  in  the  admiaaion  of  property  of  the  town,  they  did  not  rrpre- 

freemen,    resident    or    non-resident ;    in  aent  even  the  privileged  clan  at  freemen  ; 

their  elaetioD  of  mnniiapsl  fonctionariea  and  being  elected  for  life,  their  proceed- 

for  the  eoancil  or  the  magistracy;  in  the  ingi  vera  onchecked  by  any   feeling  of 

appointment  of   mbordinata  offlcera  and  responsibility.       The    commission  era    re- 

the  local  police  ;  in  the  admtniitratioii  of  ported  that  there  prevailed  amongst  the 

charitiea   entrusted  to  the  mnnicipel  an-  inhabitants  of  a  great  m^ority  of  tbe  in- 

thorities ;   in  the  aipenditnre  of  the  cor-  oorporatad  towoe  a  gBoentl  and  a  juat  dia- 

porale  revenne,  and  in  the  management  of  BatUfactlon  with  their  mnuicipal  councils, 

the  corporate  property.    The  most  flagrant  whose  powers  were  aalyect  to  no  proper 

abosei  arose  fiinn  this  pervemion  of  muni-  control,  whose  acta  and  whnee  proceedings, 

dpal  privil^es  to  political  objects.     Thus  btmg  leertt,  were  unchecked  by  the  inHu- 

the  inhsUtanta  had  to  complain,  not  only  ence  of  pnblia  opinion  ;  a  distroat  of  the 

that  the  election  of  their  msgiatrates  and  nuoiciijal  magiatracy,  tainting  with  ens- 

other   mnnicipel   fanctionariei  woe  made  picion  the  local  admiuiatration  of  Juatite, 

by  an  inferior  claaa  of  themselveB,  or  by  and  often  accompanied  with  contempt  of 

psrwns  unconnected  with  the  town,  but  the  persons  by  whom  tbe  law  was  admin- 

al>o  of  the  du^raceful  practices  by  which  istered  ;  a  discontent  ondar  the  burdens  of 

the  magisterial  office  was  frequently  ob-  local  taxation,  while  revenuea  that  ought 

tainsd ;   while  those  who,  by  character,  to   be  applied   for  the  public  ndvHDtage 

reaidenee,  and  property,  were  best  quaJi-  were  diverted  fhnn  their  Intimate  oae, 

fled  to  direct  and  control  its  municipal  and  sometimes  waatefully  bestowed  for  the 

a&in  were  eicloded  from  any  share  in  benefit  of  individnals,   sometimes  sqnan- 

the  elections  or  managNDent,     The  excla-  dered  for  pnrposes  injnriona  to  the  char- 

•ive  and  party  sprit    belonging  to  the  aoter  and  morals  of  the  people.    The  com- 

whole  corparate  body  appeared  in  a  atill  miasioners  therefore  felt  it  their  duty  to 

more  marked  manner  in  the  cooncib  by  represent  to  hia  M^eaty  that  the  mnni- 

rtieh    in   most   oaaea   it   was  governed,  cipnl  corporations  of  England  and  Wales 

These  eomndia  were   luually    Kl/tUcUd,  naihrr  pomut  nor  daigne  the  confidence 

and  held  their  offices /or  lift.      They  were  or  respect  of  hU  Majnty's  subjects,  and 

commonly  of  one  polUieal  party,  and  their  that  a  thoroogh  reform  most  be  eflected 

pn>ceeding8  were  mainly  directed   to  ae-  before  they  can  become  what  thoy  ooght 

cnre  and  perpetnate  the  ascendency  of  the  to  be,  —  useful  and  efBcient  instmments 

party  to  which  they  belonged.     Individn-  of  local  govemmeDt.    Glover'a  Histnrica] 

als  of  adverse   political  opinions  were,  in  Summary  of   the    Corporate   System    of 

most  cases,   systematically  excluded  from  Ormt  Britain  and  Ireland,  pp.  38  to  46. 

the  governing  body.   Thpse  councils,  which  The  result  was  the  muiiieipal  Corporations 

embodied  the  opinions  of  a  single  party.  Act  of  5  i  6  Wm.  IV.  chap,  liivi.    Sea 

wers   entrmted  with  the  nomination  of  chap.  1,  ante,  sec  8. 
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borough,  and  the  payment  of  taxes  for  the  relief  of  the  poor.  These 
bui^esses  or  citizeiia  elect,  from  time  to  time,  a  Sxed  number  of 
proper  persons  to  be  counoillora,  and  the  council  (composed  of  the 
mayor,  aldermen,  and  councillors)  elect,  from  (^ualiiied  persons,  the 
aldenneti,  and  also  the  mayor  and  the  ministerial  and  inferior  cor- 
porate officers.  Tke  council  is  the  governing  body  of  the  corpo- 
ration, and  its  most  important  powers  are  defined  by  various  acts  of 
parliament.  It  will  thus  be  perceived  that  the  original  power  is  in 
the  burgesses  or  citizens;  that  the  act  adopts  the  representative 
system,  and  proceeds  upon  the  idea  that  a  substantial  interest  in 
the  incorporated  place,  which  is  made  necessary  in  order  to  be  a 
burgess  or  citizen,  will  induce  care  in  the  selection  of  councillors ; 
and  that  frequent  elections  will  prove  the  most  eSectual  check  on 
those  entrusted  with  the  administration  of  the  manicipal  autliority, 
which  is  carefully  limited  and  defined. 

The  act  of  1835,  with  its  amendments,  re-enacted  and  consolidated 
by  the  Municipal  Corporations  Act  of  1882,  45  and  46  Vict.  ch.  50 ; 
L.  K  18  Stats.  205,  which  went  into  force  January  1,  1883,  consti- 
tutes the  body  of  the  existing  English  municipal  corporations  system. 
The  leading  provisions  of  the  Act  of  1835  are  so  important  to  be 
understood  in  the  study  and  application  of  the  English  cases  decided 
thereunder  to  questions  arising  in  this  country,  and  contain  so  much 
of  interest  to  the  lawyer,  the  legislator,  and  the  municipal  inquirer, 
that  they  are  given  or  referred  to  in  the  note  to  this  section.^     Be- 

1  Udnicipal  CoRroRATiOHS  Act  of  E  frwichi»e»    to    the    rreenn-n    cir    oitiwn*. 

AND  e  Wm.  IV.  CHAP.  LXXVI.,  BNACTBD  {Seo.  2~S.)     These  scbedulea  contain  id 

8eit.   »,   1S35,    AND  CODIFIED   BT  TBZ  alphsbeticsl   list  oT  all  the  iucorponited 

UuKiciFAL  CoRFOKATCONS  AcT  OF  1882,  boroDglu,   with    the    nnmW  of   wardB, 

45  AND  16  Vict.  craf.  l.  —  Nahi^  eto.  number  of  aldernifln,  and  nnmber  of  conn- 

Thia    aet    coniineiices   by   reciting,   that  cillore,  and  style  of  the  corporate  body 

"  irherras  divers  bodin  corporate  at  snn-  in   each  ;  thoa  :  "  BaA,  —  Seven   wards, 

dry  times  bivo  been   constitated  within  fourteen  aldermen,  forty-two  coancillora. 

the  cities,  towns,   and  boroughs  of  Eng-  Corporate  nam, — Mayor,  Aldermen,  and 

Uad  and  Wales,  to  the  intent  that   the  Citizeoa  of  the  City  of  Bath."     If  it  be  a 

■ame  might  forever  be  and  remain  well  ioroUjrA  instead  of  ■  city,  the  word  "Bur- 

aud  qnietiy  governed  ;  and  it  ia  expedient  gesses"   U  lued  iaatead   of  "Citiwna." 

that  the  ohartera  by  which  said  bojips  cor-  The  act  provides  thai  the  body  corporate 

porate  were  oonstitated  shoald  be  altered  in  each  of   said  places  "  ihall  take  and 

in  the  manoer  hereinafter  mentioned ;  be  bear  the  name  of  Uie  Mayor,  Aldermen, 

it  then-fore  enacted,  thst  so  much  of  M  snd  Burgesses   [or  Cittuns,  in  case  of  a 

laws,  Bttttotes,  and  usajtes,  and  so  much  of  city]  of  such  borough,  and  by  that  name 

aJI  royal  and  other  charters,  now  in  force,  ahal!  have  perpetual  ancceiision,  and  shall 

relating  to  the  several  boronghs  nnmed  in  be  capable  in  law.  6y  ilu  coumH  hereinafter 

«chednles(AandB)Bnae3[ed,  Bsareincon-  mentioned  of  such   borough,  to  do,"  ic. 

iistent  with,  or  contrary  to,  this  act,  JiftnH  (Sec   «.]     Name   nnder   Act   of  1882   is 

ir,  and  the  same  are  hereby,  rf;i«[;«rf  B7«i  same.     |Sec.   8.)      "MrmclPAl    fOHWi- 

nnim'/crf  "  ("00.  1 ),  with  the  reservation  of  RATIOS,"   as    Dsed   in    the    Act    of   1882. 

cerlain  rights,  beneficial  exemptioDS,  aad  means  the  body  corporate  constitnted  by 
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tween  1835  and  1882,  not  less  than  fifty-five  acta  were  passed  more 
or  less  relatiog  to  municipal  corporations,  and  in  general  amenda- 

Uie  incorporation  of  the  inhabitants  ot  a  9),  which  Ent  admitted  women  to  tha  ma- 
borough.  Act  1882,  sec.  7.  "The  njuni-  niuipai  franehiBa.  The  Married  Woman's 
cipal  corporation  of  •  borough  shall  be  Property  Act  (SS  &  Si  Vict  <:hHji.  xciii.), 
capable  of  acting  by  the  council  of  tbe  doea  not  remoTe  or  nifect  the  political  dia. 
borongh,  and  the  council  shall  exercise  all  abilities  of  marripd  women.  See  Regina 
the  poirere  vested  in  tbe  corpomtion  b;  s.  Hanald,  L.  R,  7  Q.  B.  361. 
thia  act  or  otherwise.  The  Council  shall  Councili^okh,  how  caosEs,  ke.  — 
eonidst  of  the  Major,  Aldennen,  and  Coun-  L'pon  tbe  first  da;  of  November,  in  every 
rillors."     Act  1882,  sec  10.  year,  the  burguxt  so  enrolled  in  every 

Mbmbbiwhip.  —  Berore  tbe  passage  of  borongh  i/iall  opaiiy  aagemble,  and  elect 
the  act  under  consideration,  the  qnalitica-  from  the  persona  qualified  to  be  amncilU/ri 
tions  for  memben  or  officers  of  municipal  (who  mnst  have  the  qnaliEcatiana  of  a  bnr- 
corporations  depended  upon  tbe  charter,  gess,  and  also  increased  pecimisry  and  rat. 
Bsage,  or  by-lswt  of  tbe  particular  cor-  ing  ijaalificationii]  the  conncillors  of  the 
pomtion,  tbe  nsnal  qnaliAcations  being  borough"  (sec.  40),  of  whom  one-third 
that  the  person  claiming  to  be  admitted  part  go  ont  of  office  annually.  The  eleo- 
to  the  freedom  of  the  corporate  town  tions  are  held  before  tbe  mayor  and  asses- 
should  be  the  sou  of  a  freeman,  or  should  sors,  and  the  mode  of  voting  (which  ia 
have  served  an  apprenticeship  to  a  free-  exactly  tbe  opposite  of  the  ballot  in  Amer- 
man,  or  (in  some  instances)  married  his  ica),  is  by  delivering  to  the  ofGcers  of  eleo- 
dsnghter,  or  acquired  the  privilege  by  tion  a  voting-paper  containmg  tbe  name 
girt  or  parcbdse  ;  but  this  act  provides  snd  abode  of  Uie  penoD  voted  for,  and 
that  hereafter  "  no  person  shall  be  electsd,  signed  with  the  name  and  abode  of  the 
maite,  or  admitted  a  burgess  or  freeman  voter.  It  is  thus  seen  that  tbe  burgesses 
or  any  borongh  by  gift  or  purchase."  elect  tbe  councillors,  whose  quoliflcations 
(Sec  3.)  It  fixes  the  qualifieatum  of  bur-  are  fixed  by  the  statute,  and  wliose  num- 
gtiKi  or  etfisnu,  thus :  "  Every  male  per-  ber  In  each  incorporated  place  is  definite, 
son,  of  full  age,  who  shall  have  occapied  Under  Act  1882,  the  term  of  connciUoi  is 
any  bouse,  warehonse,  connting- house,  or  three  years,  and  bis  qualifications  are 
shop,  vrithin  any  borough  "  for  three  years,  smaewhat  changed  from  those  in  the  Act 
"  and  dnring  the  time  of  sucb  occupation  of  183(>. 

been  an  inhabitant  honaebolderwitbin  tbe  Aldrrubh,  how  chosen. — On  tha 
borough,  or  within  seven  miles  of  the  bor-  ninth  day  of  November,  in  every  third 
ongb,  shall,  if  duly  enrolled,  be  a  hurgtta  sneceeding  year,  the  council  for  the  time 
a/tueh  bonnijh  and  a  member  of  the  body  being  are  directed  to  elect,  " from  the  amn^ 
corporate  of  the  ■mayor,  aldtrmm,  and  bar-  eillort,  or  from  penoru  qualified  lo  be  eoun- 
genet  of  nuA  borough,  provided  bo  shall  dJlon,  the  aldermen  of  the  borotigb,"  who 
have  been  rated  in  respect  to  the  premtsn  are  one-third  in  nnmber  of  the  couneillois. 
so  occupied  by  him  to  all  rates  made  for  (Sec.  25. )  The  manner  of  election  is  pre- 
the  relief  of  tbe  poor  within  the  parish."  scribed,  namely,  by  every  member  of  the 
(Sec  9.)  Such  mident  oeeupiera  and  tax-  council  delivering  to  the  msyor  or  chair- 
fayen,  only,  are  members  of  the  corporate  man  a  voting-paper  signed  by  the  mem- 
body  of  the  place ;  all  the  other  inbabi-  bar  voting,  which  the  mayor  or  chairman 
tanta  are  no  part  of  the  mnnicipal  corpo-  is  directed  openly  to  read.  (Act.  1  Wnt. 
ration,  though  subject  to  its  government.  IV.  and  1  Vict  chap.  Ixxviii.  aec.  14  ;  IS 

The  Act  1382  cbangea  the  qualifications  and  17  Vict.  chap.  Ixxix.  see.  13.)    Term 

of  a  burgess  from  three  years  to  one  year,  of  aldennen   under  Act   of  1882,   is  six 

and  in  some  other  minor  respects.  (Sec.O.)  years.     (Sec.  14.) 

f^omta  may  vote  at  mnnicipal  elections  Uayor,  how  chosen. — At  the  meet- 

if  otherwise  qualified,   but  not   married  ing  of  the  council,  to  be  held  on  the  ninth 

"omen.     Act  1882,  sec  88,  based  on  the  day  of  Xovemher,  each  year,  the  council 

Act  of  1872  (82  k  S3  Vict  chap.  Iv.  sec  are  directed  to  eUa,  oui  of  the  aldermen  or 
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tory  of  the  Act  of  1835.  The  Act  of  1882  revises  or  codifies  all  the 
legislation,  includiug  the  Act  of  1335  upon  the  subject  of  the  Muni- 
cipal Corpoiatious  of  EngLindL  The  substauce  of  the  Act  of  1835 
still  remains  as  re-enacted  in  the  Act  of  1882.  Its  provisions  ex- 
tend to  Wales,  but  not  to  Scotland  or  Ireland. 

In  the  United  ^atea. 

§  37  (17).    LeglBlBtlve  Buiotloii  oueatlal  to  Cotporata  BxlBt«iio«; 

PtMorlptdon.  —  The  proposition  which  lies  at  the  foundation  of  che 

eouneillort,  a  iit  penon  to  b«  tbe  mayor,  iiTiiL;  S  and  4  Vict.  chap.  xzTiii.  j  4  and 

who  shall  continue  in  offioa  for  one  year  E  Viot.  chap.  nlwiiL  ;  6  and  8  VioL  chap, 

(sec.   iO),   and  uiitil  hie   sacceBiuir  ahall  xcriii. );  powar  to  sell  and  mortgage  pxip- 

haTfl  accepted  and  qualilied.      (S  aod   7  erty  and  to  charge   rate*  given  {5  and  6 

Win.  IT.   chap,  cv,  ««.  4.)    So  by  the  Vint.  chap,  xcviii.  ;  23  and  34  Vict.  chap. 

Act   ot  1882,   aec    16,   except   that  the  xvi.)  ;  proviaiou  made  aa  to  maintaining 

major  may  be  elected  from   any  pereoQB  bridgea  (ISand  14  Vict.  chap.  Ixiv.  18E0J; 

who  are  qualified  to  be  aldennen  or  noun-  topromotepnbliclifararie8(18andlB  Vict. 

dllon.  chap.  Ixz.   18BS  ;  20  and  SO  Vict  chap. 

Who  cdhfobs  THB  ooukcil,   Ac.  —  xcir.)  ;  in  relation  to  the  police,  IB  and 

The  mayor,  the  aldermen,  and  the  coon-  20   Vict.   chap.   Ixix.   (27  and  2B  Viid. 

cUliws,  for  the  time  being,  consUtute  the  chap,  liiv.;  28  and  29  Vict.  chap,  xxxr.); 

eouneil  ot  the  borough.     (Sac.  2E.)     So  the  nianagement  of  highiraya,  by  enabling 

by  the  Act  of  18S2,  aec  10.    The  council,  cooaciU  to  adopt  paiish  roada  and  apply 

u  we  hare  aeen,  elect  the  mayor  and  the  their  funda  to  their  repair  (SS  and  26  Vict. 

aldermen,  and  it  alao  appoints  the  clerk,  chap.  Ixi.};  for  safe  keeping  of  petroleaiB 

treaanrer,    and    other    corporate    officers.  (2S  and  26  Vict,  chap,  Uvi.];  for  thepro- 

The  corporate  body  acta  by  and  through  tectionofgardena  andomamentalgrounda 

the  council,  who  have  the  aathority  of  the  (26  and  27  Vict.  chap.  xiiLJ;  in  relation 

old  corpomtionit,  except  aa  modified.    Pro-  to  prisoiu  (28  and  2B  Vict  chap,  ciivi. 

viaioQ  ia  made  for  the  etated  and  special  known  aa  "  The  Prisons  Act,  186S  "  ;  29 

meetings  of  Hie  council ;   the  notice  pre-  and  30  Vict.  chnp.  c.)  ;    the  Ballot  Act 

Bcribad,  the  quorum  fixed,  the  presiding  and  Corrupt  Practicea  Act  of  1872 ;  the 

officer   defined.   &c-     Power  is  given   to  Municipal   Electiona  Act  of   187S ;    the 

make  fiy-Iaioi,  and  thepoiccra  of  the  coun.  Registration    Act    of   187B  ;    the    Town 

oil  defined,   and   praviaion  ia   made  for  Council    and    Local    Boards    Act    1880. 

powers  Tested  in  trustees,  under  sundry  A   variety  of  other  atatuteis  of  lesa  im- 

local  acta  of  parliament,  for  paving,  light-  portance,  in  relation  to  mnnicipal  corpo- 

ing,  supplying  with  water  or  gas,  cleans,  rations,  have  been  passed  since  thegeneral 

ing,  watching,  regulating,  or  improving,  Act  ot  18S6,  some  amendatory  of  it  and 

or  for  providing  or  maintaining  a  ccme-  some  making  new  and  additional  provis- 

tary  or  market  in  the   boroughs    being  ions,  and  all  have  been  consolidated,  aa 

transferred  to  the  body  corporale  nf  the  before  stated,  in  the  Municipal  Corpon- 

boron^.     (Sec.  75,  20  and  21  Vict.  chap,  tions  Act  of  1682,  45  and  46  Vict-  chap, 

i.)     By  other   acts  of   parliament    the  1.  ;  L.  R  18  Stats.  20G.     By  the  famous 

bonndnies  of  horongha  are  fixed  (6  and  Disraeli  reform  bill  of  1867,  the  ri^t  to 

7  Wm.  IV,   chap.  ciii.   1886)  ;  the  "ad-  vote  for  a  rnember,  or  members,  to  serve 

ministration  of  the  borough  fund  "  regn-  in  parliament  for  boronghs  was  extended 

lated  {lb.  cbap.  civ. )  ;  "  the  administra-  to  large  numbers  or  classes  of  persons  who 

tion  of  justice  "  provided   for  (lb.  chap,  did  not  before  possess  the  franchise.    New 

cv.  ;  13  and  14Vict  chap,  ici.)  ;  borongh  American  Cycloptedia,  1868,  p.  327.  Antt, 

rates  regulated  (7  Wm.  IV.  and  1  Vict.  chap.  i.  soc  8. 
chi^   lixxL  1837  1  2  and  3  Vict.  chap. 
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law  of  corporations  of  this  country  is,  that  here  all  corporations, 
public  and  private,  exist  and  can  Mist  only  iy  virtue-  of  express  legis- 
lative enactmtiU,  creating,  or  authoriziog  the  creation  or  existence  of 
the  corporate  body.  Legislative  sanction  is  with  ua  absolutely  es- 
sential to  lawful  corporate  existence.  The  pubbc  welfare  is  the 
ground  of  this  doctrine.  It  would  be  unwise  to  allow  corporate 
powers  to  be  assumed  and  exercised  except  for  purposes  and  on 
terms  previously  defined  by  the  legislature.  That  a  corporatiou 
may  here  txist  by  prescription,  and  its  existence  be  established  by 
long  and  undisputed  user  of  corporate  powers,  may  (as  the  cases 
hereafter  referred  to  will  show)  be  true,  but  such  prescription  aud 
user  suppose  a  legislative  grant  Instances  of  prescriptive  corpora- 
tions, with  us,  are  rare  and  exceptional  But  corporations,  public 
and  private,  by  virtue  of  direct  legislative  authorization  under 
special  or  general  laws,  are  being  created  in  such  vast  numbers  as 
to  constitute  one  of  the  most  marked  and  importjint  features  of  the 
polity  of  the  present  time.  Speaking  of  "  corporations  by  statute," 
in  England,  Mr.  Willcock  says  that  "the  legislature  has  not  often 
exercised  the  power  of  creating  municipal  corporations,  because  it 
has  been  esteemed  a  fiower  of  the  prerogative." '  This  has  reference 
to  a  period  auterior  to  the  famous  Municipal  Corporations  Act  of 
September  9, 1835  (5  aud  6  Wm.  IV,  ch.  Ixxvi,),  by  which  parlia- 
ment undertook  the  regulation  of  this  important  subject;*  and 
to  the  Companies  Acts  of  a  later  date  which  hberally  authorize  'the 
formation  of  companies  for  private  enterprises  with  the  powers  and 
privileges  of  corporationa.' 

1  Willc  on  Mnntc.  Corp.  25.  towns,  are  of  9tt)l  more  Tec«nt  incorpora- 

*  Ante,  sees.  8,  85.  tion.     Ami  not  a  few  of  those  whose  char- 

*  Eirutiiig  MuTiiapal  Oovmiment  in  ten  ftr«  of  earlier  date,  aa  Liverpool,  Leeds, 
Oreat  Britain  —  "In  the  recent  progress  and  Nottiugham,  are  juat  as  essentially 
of  Great  Britain,"  aays  Mr.  Shaw  (Politi-  Tnodera,  their  earlier  municipal  history 
eal  Science  Qnartflrly,  toL  iv.  p.  1S7,  June  having  little  or  no  importance.  There 
1888),  "few  thingt  are  more  remarkable  are  now  284  incorporated  towns  and  cities 
than  the  development  of  arban  life  and  in  England  and  Waiea,  and  104  of  these 
nmnidpal  institations.  It  is  true  that  have  received  their  cherters  since  the  Mu- 
the  lowna  and  their  constitutions  moat  nicipal  Beform  Act  of  ISSfi.  The  new 
be  studied  htatorically  in  order  to  be  rnanufacturinf;  ton-Qs  are  decidedly  more 
thoroGgbly  understood  ;  hat  it  happens  populous  than  the  oM  seaports  nod  county 
that  as  a  mle  the  historic  towns  are  no  capitals.  Thus  I  find  that  of  towns  hav- 
longer  the  important  ones,  and  that  the  ing  a  population  of  35,000  or  more  there 
greater  niDnivipalities  of  England  are  quite  are  nearly  xixly  which  have  been  incor- 
as  distinctively  nineteenth  century  de-  porated  since  1S25,  while  there  are  only 
velopnwnts  as  are  those  of  .^marica.  As  about  forty.fiTe  whose  charters  are  of  ear- 
corporationa,  Mancbeatw  and  Birming-  Her  date.  One-half  of  the  more  recent 
ham  are  only  filty  years  old,  having  pro-  corporations  have  the  above-named  mini- 
cared  their  charters  in  13SS.  Sheffield,  mum  of  (Hipnlntion,  while  only  one-Iourth 
Bradford,  Salford,  and  many  other  large  of  the  older  place*  have  it. 
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§  37  a.    Nnmber  and  fraqaencT  of   Oorporata    Cr«ctloiia.  —  The 

txisti'ttg  law  of  corporations  is  easeutially  of  mudero  growth,  and  is 

yet  Id  a  state  of  development  Having  occaaiou  to  refer  to  this 

"  So  far  then  bb  the  great  modern  towns  than  that  of  a  ahifting,  unproGUble,  and 

owe  their  forms  of  guTernnient  to  the  past,  illi^cid  compromise. 

it  is  to  the  general  paatof  mnnjdpal  inati-  "It  would  Beem  a  little  atrange  that  the 

tuttona  in  Knglaud   rather  th»n  to  an;-  one  achool  of  mfonnera  Bhoald  not  have 

thing  of  a  determiuing  kind  in  their  own  been  opposed  by  another  which  wonld  ad- 

iudividnal  hiaturies.     The  Municipal  Cor-  Tocate  the  conixnlmtioii  of  authorit;  and 

porationsKefonn  Act  of  1S3S  preserved  the  reaponaibiltty  in  the  council.     Logically, 

old  govemnieiit  of  towns  by  a  mayor,  al-  the  mayor  must  eventUBll;  anallow  the 

dermeu,  and  eouncillars,   while  throwing  council  or  the  couucil  must  swallow  the 

open  the  fraschiiie  to  the  new  clasiteB  of  mayor,   if  political  forcea  are  to  bs  ac- 

electots  who  had   received   tlie   borongh  corded  some  degree  of  Saturn]  play  ;  and 

parliamentarr  franchise  in  the  reform  of  the  one-man  power  is  on  the  decline  every- 

1932,  and  making  the  councillora  directly  where  in   this  age.      Municipal  govern- 

representative  of   the   bnrgessea.      Since  munts,    elsewhere    than    in    the    United 

1835,  the  fnmework  of  English  munidjial  States,  after  having  constituted  a  tnling 

government  has  been  aimple,  definite,  reg-  body  do  not    erect  a  ae)ianite   ooe-man 

ular,  and  eadly  understood  ;  and  the  new  power  and  give  it  the  nieans  to  obaCnict 

fabncs  have  been   elaborated   upon   that  the  mling,   administrntive   body   and  to 

fntniewark."  diminish    its    auo]>e    and    responsibility. 

f^aduat  vxrrkingi  qftKe  EnglUh  ty»-  The  mayor  elsewhere  is  an  integral  part 
tern  anUrasUd  vrith  Ouat  of  the  Amtritan  of  the  coimcil.  English,  Scotch  and  Irish 
tyiUm.  —  The  writer  last  quoted  (76,  munitipal  government  is  simply  govem- 
pp.  21fl,  217),  thn»  contrasts  the  theory  ment  by  a  group  of  men  who  are  to  be 
and  ivoriiings  of  the  English  lyateu  with  regarded  as  a  grand  committee  of  the  l-ot- 
those  of  our  American  municipolitiee  :  poration, — the  corporation  conaJHting  of 
"  Many  earnest  and  intelligent  muni-  the  vhnle  body  of  liDrgessee  or  qunliHed 
cipal  I'eformers,  especially  in  New  York  ciHienB.  In  Glasgow  it  is  a  corair.ittee  of 
and  the  £astem  States,  have  advocated  fifty;  in  Edinburgh,  of  forty-one  ;  in  Maii- 
the  pUn  of  greatly  increasing  the  author-  cheater,  of  seventy-six  ;  in  Birmingham, 
Ity  of  the  mayor,  »o  that  be  may  be  held  Liverpool  and  most  of  the  Urge  English 
more  definitely  responsible  for  the  admin-  towns,  of  sixty-four ;  in  Dublin,  of  sixty  ; 
iatration  of  the  various  executive  depart-  in  Belfast,  of  forty  :  and  in  the  other  in- 
ments.  It  is  the  plan  of  a  periodically  corporateil  towna  of  the  Dnited  Kingdom 
elective  dictatorship.  As  a  remedy  for  it  vaiies  from  twelve  to  siity-four,  accord- 
the  evils  that  grow  ont  of  interferences  ing  to  their  size.  So  far  as  thete  bod- 
by  the  State  and  the  farming  ont  of  cer-  iea  have  authority  to  pass  bj-lawa  at  all, 
tain  departments  such  as  parka  or  water-  their  authority  is  complete,  and  nobody 
supply  to  s]>(vi]il  boiinls  or  commissions  obtrudes  a  veto.  They  appoint  and  re- 
not  responsible  to  the  mayor  or  the  noun-  move  all  officials.  They  have  entire  charge 
cil  or  the  penpls.  and  further  as  u  tem-  of  municipal  administratian,  distributing 
porary  measore  of  defence  sgainst  un-  the  woik  of  departmental  mHnsgfment 
trustworthy  and  corni]>t  coanaela,  this  and  supervision  to  standing  committees 
somewhat  heroic  plan  of  making  the  of  their  own  nnmber,  which  they  organ- 
mayor  a  dictator,  or  to  nee  the  from-  iie  and  constituta  as  they  please.  If  such 
weliinn  euphemism,  'a  prntoi'tor,'  n-ema  a  local  govrmmpnt  cannot  be  tnisted,  the 
to  have  a  grest  deal  in  its  favor.  But  it  fanU  is  with  popular  institution  a.  It  is 
is  unrepnblican,  and  it  dnea  not  at  all  quite  certain  to  be  as  good  s  government 
solve  the  difficult  problem  of  harmonizing  as  the  [leople  concerned  deserve  to  have, 
the  authority  of  the  mayor  and  the  an-  The  location  of  reapondbility  is  perfectly 
thority  of  the  council.  The  relation  lie-  definite.  When  the  Gla^tow  eity  improve- 
tween  the  two  cannot  at  best  be  other  ment  scheme  became  nnpopular  with  th* 
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sabject,  a  distinguished  judge  said :  "  Formerly  but  few  private  cor- 
poratioDS  were  created,  and  these  cut  so  small  a  comparative  figure 
Id  the  destinies  of  states,  that  they  attracted  but  little  attention 
on  the  part  of  law-makeis,  and  were  but  little  studied  by  the  courts. 
Even  in  England,  until  a  very  recent  period,  both  public  and  pri- 
vate corporations  were  created  by  royal  pren^tive,  without  the 
intervention  of  parliament,  and  were  invested  with  such  powers  and 
privil^es  as  favorites  migbt  ask,  or  the  public  good  be  supposed  to 
require.  But  even  then  anch  corporations  were  rare.  Now  they 
have  become  among  the  greatest  means  of  state  and  national  pro»- 
perity.  It  is  probably  true  that  more  corporations  were  created  by 
the  legislature  of  Illinois,  at  its  last  session,  than  existed  in  the 
whole  civilized  world  at  the  commencement  of  the  present  cen- 
tury." ^  This  state  of  things  lias  necessarily  led  to  a  more  careful 
study  of  the  whole  subject,  both  by  legislators  and  the  courts.  Not 
only  are  commercial  or  business  corporations  being  thus  multiplied, 
but  public  and  municipal  corporations,  in  all  of  the  States  and  Ter- 
ritories of  the  United  States,  are  constantly  created  and  universally 
adopted  as  part  of  the  ordinary  machinery  of  government,  so  that  it 
is  perhaps  impossible  to  find  a  town  or  city  of  any  considerable  size 
not  incorporated  and  invested  with  the  power  of  local  government. 
There  are  in  this  country  many  hundreds  of  incorporated  places 
acting  under  special  charters  granted  by  the  States  or  general  incor- 
poration acts  passed  by  them. 

§  38  (1 8)  ConpMa  may  oT«at«.  —  The  fXMoer  of  CongreiS  to  ert- 
ate  or  autkorize  the  ereatum,  of  corporations,  public  or  private,  when- 
ever these  become  an  appropriate  means  of  exercising  any  of  the 
constitutional  powers  of  the  general  government,  or  of  facilitating 
its  lawful  operations  in  the  States  or  Territories,  must  be  taken  to 
be  conclusively  settled  by  the  Supreme  Court.*     This  power  has 

Toten  because  it  wu  provinf;  more  expen-  tystem,  bj  which  tbe  people  give  the  en- 

nre  than  its  projertora  bad  promised,  the  tire  management  at  their  afTaira  to  a  big 

chaiiTDan  of  the  committee  was  mtired  by  committee  of  their  own   namber,  which 

his  conntitnents  at  the  end  of  his  term,  they  renew  from  time  to  time." 
The  taz[Mi;ets  hold  every  member  of  conn-         '  /Vr  Cntoi,  J.,  Railrond  Co.  d.  Diilby, 

oil  napoDsible  for  hia  votes.    The  ajatem  IB  lil.  353  (1867).     See  also  Hrailar  obm- 

i)  as  simple,  logical,  and  effective  aa  the  vations  of  IlogTs,   J.,   in   Buahcll  p.   In- 

American  ayHtem  i»  complicated  and  in-  gurancp  Co.,  15  Serg.  &  Hawk  (Pa.),  176, 

compatible  with  harmoDioos  uid   respon-  17T. 

ilble  administration.     CJtj  government  in         ^  Mi  CuUoch  v,    Maryland,   4  Wheat. 

America    de&ata    ita    own    eniie    Hy    its  S16;  Oeliom  v.  Bank  of  U.  3.,  9  Wheat. 

'checliB  and  bsUncea,'   its   pnrtitious   of  738  :  Thompson  u.  Pacific  Railroad  Cu.,  9 

doty  and   responsibility,   and    itH  grand  Wall.   579 ;    Pacific   RailroRd  t>.  Lincoln 

<q>portnnitieB  for   the  game  of  hide-nnd-  Co.,  1  Diibn,  C.  C.314  (1S71) ;  Motaweti 

nsk.     Infinitely  auperior  is  the  English  on  Corp.  (2d  ed.)  sec  0. 
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been  ezercised  on  important  occaBiona,  sach  as  incorporating  the 
banks  of  the  United  States,  the  national  banks,  and  the  varioiis 
Pacific  railroad  companies ;  and,  within  the  above  limitations,  it  is 
no  longer  disputed.  Congress  habitually  passes  acts  for  the  oi^n- 
ization  of  Territorial  governments,  the  local  legislatures  of  which 
may,  under  congressional  authority,  create  corporatioiis,  public  and 
private,  in  the  Territories ;  but  it  is  not  within  the  power  of  Con- 
gress to  establish  municipal  corporations  within  the  limits  of  the 
States,  and  it  has  never  attempted  to  exercise  it. 

A  provision  in  a  Territorial  Organic  Act,  that  the  power  of  the 
territorial  legislature  "  shall  extend  to  all  rigktfvX  svhjecls  of  Ugisla' 
tion,"  authorizes  the  legislature  to  create  municipal  corporations, 
and  to  invest  them  with  the  power  to  make  ordinances,  and  to  pro- 
vide corporation  courta  in  which  to  enforce  them.  And  such  courts 
may  be  provided,  although  by  the  organic  act  it  is  declared  that  the 
judicial  pov>er  of  the  Territory  shall  be  vested  in  a  supreme  court, 
district  courts,  probate  courta,  and  justices  of  the  peace,' 

§  39  (19).  Ontllus  of  oidlnsiy  Mnnlotpal  Cbaitei.  —  In  this  conn- 
try,  until  comparatively  a  recent  period,  municipal  corporations 
have  been  created  singly,  each  with  its  special  or  separate  charter 
passed  by  the  legislature  of  the  State.  These  charters,  in  all  of  the 
States,  were  framed  after  the  same  general  model ;  but  in  the  extent 

I  state  e.  YoauR,  S  Kui.  446  (1866) ;  lefCiHlatiTe  usembly  had  no  power  to  cod- 

PeopU,   ex  Ttl.  p.  City  of  Butt«,  1  MontL  far  upon  a  joatice  of  the  peace  a  denomiDS- 

174  ;  Bnniea  v.  AtchitoD,  2  Kun,  454  ;  *.  tion  not  TamiDted  by  the  organic  act; 

p.  R«ddick  V.  Amelia,   1  Mo.  G  (1821).  and,   in   eo   far   u)   a   municipal   charter 

In  this  caee  the  otjection  made  waa,  that  undertook  to  confer  upon  ajustice  of  the 

Buch  a  l^gialstare  waa  not  eovereif^n,  ajid  peace  exerciaing  jariadiction  under  the  or- 

that    nothing  short  of  aovereign    power  diuancea  of  the  cit;  the  name  of  "police 

could  create  a  corponlioD.     The  answer  magistrate,"  it  is  void.     lb, 

giren  was,  that  Congre«a  could  give,  and  It  U  now  pmvideil  by  act  of  Congress, 

had  given,  the  power  to  legislate  on  auch  "That  the  legislative   assembliffi   of  the 

•ubjecta.     That  a  Territorial  le^slature,  leveral   Territories  of  the  United   Statei 

Tested  with  general    legislative    powers,  shall  not,  after  the  passage  ot  this  act, 

may  create  •  corporation   which   b  not  grant   private  charten  or  especial  privj- 

aETected  by  the  subsequent  adoption  of  a  leges,  bnt  they  may,  by  general  incorpo- 

State  coDStitntion,  was  held  in  Vincennee  ration   acts,   permit  persons  to  associate 

UniTereityD.Indiana,14How.  268(1852).  themselves  together  as  bodies   corpoialo 

See  also  Vance  v.  Bank,  1  Blackf.  (Ind. )  fcr  mining,  manafacturing,  and  other  in- 

eO  i  Uyers  v.  Bank,  30  Ohio,  233.     Under  dustrial  pursuila."    Act  of  Uarch  2,  1867, 

the  Tenitoiial  organic  act  of  Colorado,  the  14  Stats,  at  Large,  426,  sec  1;  Rev.  State, 

legislative  SMemblyhaa  power  to  establish  of  U.  S.  sec.  ISSS.      la  Seattle  d.  Tyler, 

a  manioipn]  corporation,  bat  the  question  Wash.  Territory,   1877,   this  section  vras 

of  »uoh  establishment  by  special  or  general  held  by  Ch.  J.  Levnt  of  Waahmgton  Tcrri- 

law  is  not  discussed.      Deiti  «.   City  of  tory  to  extend  to  and  embrace  municipal 

Ceott«1,  1  CoL  S23  (1B72).      Under  the  coipamtious  withic  it*  prohibitioii. 
auns  organic  act  it  was  decided  that  the 
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of  the  special  poweni  conferred,  and  in  the  peculiar  constitution  of 
the  ([ovetning  body,  and  the  like,  there  was  great  variety.  It  will 
be  luefnl  to  mUa  tU  o«<K»  /tctmia  of  mt  of  than  diartm,  unco 
it  constitutes  the  oiganic  act  of  the  corporation,  and  bestows  upon 
it  its  legal  oharactet.  Such  a  chaitet  usually  sets  out  with  an  in- 
corporating clause  declaring  "that  Ih,  i,ihabitavt!  of  the  town  of 
(naming  it)  or  city  ot  {naming  it),  are  hereby  constituted  a  body 

politic  and  corporate  by  the  n<.m«  of  the  'town  of ,' or 'city 

^f '  and  by  that  name  shall  have  perpetual  succession,  may 

nae  a  common  seal,  sue  and  be  sued,  purchase,  hold,  and  sell  prop- 
erty" 4c  ■  The  charter  then  defines  <*«  lerntorial  loundana  ot 
the  town  or  city  thus  incorporated.'  After  that  follow  provisions 
relating  to  f/n  gimrnms  !»<<?  of  the  corporation,  usually  styled  the 
torn  or  city  aninal.'  This  is  generally  composed  of  one  body, 
though  in  some  instances  of  two;  the  members  being  called  alder- 
men councilmen,  or  trustees.  The  corporate  temtoiy  is  divided 
into'wardu,  and  each  ward  electa  one  or  more  aldermen,  the  number 
being  specified  and  definite.'  The  charter  fixes  the  jmllficatiim  of 
the  vota-t,  which  are  usually  that  the  voter  shaU  be  a  male  citizen 
of  the  uiitcd  States  and  of  the  State,  be  of  age,  and  a  resident,  tor 
a  specified  time,  within  tile  limits  of  the  corporation.  The  mxh  of 
holding  tUaimi  is  prescribed ;  and  the  power  is  often  given  to  the 
council  to  canvass  returns,  and  to  settle  disputed  elections  to  cor- 
porate offices."  Provision  is  made  for  the  eltctvm  of  a  mayor,  or 
other  chief  executive  officer  ot  the  corporation,  and  his  duties  de- 
fined. The  charter  contaim  a  minute  and  detailed  enumeration  of 
lie  voweri  of  He  eily  eouneU,  which  are  usually  numerous;'  the 
most  important  ot  which  are,  the  authority  to  create  debts  (some- 
times restricted) ;  to  levy  and  coUect  taxes  within  the  corporation, 
tor  corporate  purposes;'  to  make  local  improvements, and  assess- 
ments to  pay  therefor ;  to  appoint  corporate  officers  ;'  to  enact  ordi- 
nances to  preserve  the  health  ot  the  inhabitants,  to  prevent  and 
abate  nuisances,  to  prevent  fires,  to  establish  and  regulate  markets, 
to  regnhite  and  license  given  occupations,  to  establish  a  police  force ; 
to  punish  offenders  against  ordinances ;  to  open  and  grade  and 
improve  streets ;'  to  hold  corporation  courts,"  &c. 

1  R-i.  chAD.  fiii.  '         eereni  timea  aa  mnRh  poirer  as  a  volar  in 

*  Conatitutional  proviaioiia  to  aacnre  •  Po^  chap.  u. 

„^a,  of  repraMM^  hold  applloabl.  ■  K*  ojapa.  t.  aid  rt. 
to  nranicipal  corporations  and  to  diaable  FiM,  ohap.  Xli. 

ll„  Itgialator.  to  dLido  a  city  ialo  mri,.  '  JW.  ohap.  ii. 

i.  kL  o(  wliloh  .  yolor  i.oiJd  ha.a  •  JW,  ob.p.  xli.      >•  Port,  ohap  nil. 
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When  it  ia  remembered  that  (Ae  charier  of  such  a  corporation  is 
its  constitution,  and  gives  to  it  all  the  powers  it  posaesses  (unless 
other  statutes  are  applicable  to  it),  ita  careful  study,  in  any  given 
case,  is  indispensable  to  an  understanding  of  the  nature  and  extent 
of  the  powers  it  confers,  the  duties  it  enjoins,  and  liabilities  it 
creates.  The  constmction  of  its  various  provisions,  and  the  deter- 
mination of  the  relation  which  these  bear  to  the  general  statutes  of 
the  State,  —  how  far  the  charter  controls,  or  how  far  it  is  controlled 
by  other  legislation,  are  often  among  the  moat  difficult  problems 
which  perplex  the  lawyer  and  the  judge.  The  study  of  a  question 
of  corporation  law  bf^ns  with  the  charter ;  but  it  must  oftentimes 
be  pursued  into  the  constitution,  the  general  statutes  and  legislative 
policy  of  the  State,  and  after  this  into  the  broad  field  of  general 
jurisprudence. 

§  40.  Cotporaton  and  Membera.  —  In  municipal  and  public  cor- 
porations, as  cities,  towns,  parishes,  school- districts,  and  the  like, 
membership,  so  to  speak,  is,  under  the  legislation  and  polity  of  this 
country,  usually  constituted  by  living  within  certain  limits,  whatever 
may  be  the  desire  of  the  individual  thus  residing  or  that  of  the  mu- 
nicipal or  other  incorporated  body.  In  private  corporatioTis,  on  the 
other  hand,  especially  those  organized  for  pecuniary  profit,  member- 
ship is  constituted  by  subscribing  to  or  receiving,  with  the  assent  of 
the  corporation  when  that  is  necessary,  transfers  of  its  stock.'  It  is 
the  citizens  or  inhabitants  of  a  city,  not  the  common  council  or  local 
legislature,  who  constitute  the  "corporation"  of  the  city.  The 
members  of  the  council  and  other  charter  officers  are  the  agents  or 
ministers  of  the  corporation." 

§  41  (20).  0«iieral  mnnlclpal  Inooiporatliig  Aoti  In  ttao  United 
8t«tM.  —  Within  a  period  comparatively  recent,  the  legislatures  of 
a  number  of  the  States,  following  in  this  respect  the  example  of  the 
English  Municipal  Corporations  Act  of  6  and  6  Wm.  IV.  ch.  Ixxvi., 
heretofore  mentioned,  have  passed  general  acta  respecting  municipal 
corporations.  These  acts  abolish  all  special  charters,  or  ail  with 
enumerated  exceptions,  and  enact  general  provisions  /or  the  incor- 
poration, regulation,  and  government  of  municipal  corporations. 
The  usual  scheme  is  to  grade  corporations  into  classes,  according  to 
their  size,  as  into  Cities  of  the  First  class.  Cities  of  the  Second  Class, 

1  Orerieerj  of  Poor,  4c.  v.  Scare,   32         •  AnU,  sec.  21;  Lowber  o.  Mayor,  *c. 

Pick.  122,  130,  pfT  Shnw,  C.  J.  ;  Ofthefl  v.  of  N.  Y..  5  Abbotfs  Pr.  R.  HIS  ;  Darke 

Hill,  10  Pick.   S33,  Sifl,  per  MorUm,  J.  ;  v.  Rochpster,  24  Bnrb.  41fl  (18.'7);  Baum- 

oMc,  Bee  B,  uiil  Dotea.  garCner  o.  Hasty,  100  Ind.  !i76. 
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and  Towns  or  Villages,  ajid  to  bestow  upon  each  class  such  powers 
as  the  legislature  deems  expedieut ;  but  the  powers  aud  mode  of 
oigauization  of  corporations  of  each  class  are  uiiiform. ' 

'  Ohio.—  Bj   the  Towdb,   CitLea,   and  tiooal  laguktioD.      It  wlU  he  «  work  of 

TiUHgea'  Aot  of  May  8,  18:13  (Swan's  Stat,  care  oud  tiue  to  [lerfect  an  orderly  aud 

f)St),  all  corporation!  existing  For  the  pur-  tanuoniouB  Bystem."     Per  Ohotion,  J.,  in 

poseaof  municipal  gorernment  an:  thereby  Thomaij  c.  Asblond,  1!  Ohio  St.  124,  lao 

oiganiied  into  etfio  and  xneorpvraUd  vit-  (1S61).     /i^ra,  «ec.  43. 

laget,     (Sec  1.)     In  nepci't  to  the  «xer-  Cali/omia.  — Conrtitution,  Art  XI.,  on 

cise  of  CFrLoin  u)r[>or«te  [overs,  luunidpal  Oitiea,  Connties,  aud  Tomu,  coutaina  pro- 

oorpotations  are  divided  into  ulaasea,  thua:  vuions  lu  to  their  incorporation,  orgnniza- 

].  Cities  of  the  first  claai,  which  comprise  tiou,  and  govemrnxuL    The  entire  subject 

all  cities  having  a  popalation  exceeiUiig  of  the  cmatiou  aud  goverumeut  ot  citiot  is 

twenty  thousand  intiabitanta ;  S.  Cities  of  proridcd  tor  in  Part  IV.  tilli-  iii.  of  the 

the  second  claaa,  which  comprise  all  cities  Political  Code,    It  does  not  apply  to  cities 

not  embraced  in  the  first  clasa  ;  S.  Incor-  eiisting  at  the  time  of  its  adoption,     iix 

pereted  villagea  :  and  4.  Incorporated  vil-  parlt   Simpson,  47  CuL   ]S7i    People  t>. 

Isges for tpecia]  purposes.  Ib.tKC.Zietttq.  Cluuie,  7U  Cal.  SOI.     If  the  course  pur- 

These  are  "declaiod  to  be  bodies  politic  sued    in    establishing   a    municipality   is 

aod  corporate,  nndar  the  name  and  style  substantially  sncli  as  is  pointed  out  in  the 

of  the  city  of ,  or  the  incorporated  act,  courts  will  not  disturb  it,  the  pru- 

Tillsge  of ,  as  the  case  may  be,  —  ca-  priety  of  entablishing  a  municipality,  and 

{■able  to  sue  and  be  sasd ;  to  contract  and  of  including  particular  territory  within  its 

be  contracted  with ;  to  acjiure,  hold,  and  boundaries,  being  a  political  question  for 

possess  property,   real  and  personal ;   to  the  legislature  to  deterruine.     People  n. 

kave  a  common  seal ;  and  to  exercise  such  City  of  Riverside,  TO  CoL  4fll. 

other  powen,  aud  to  have  each  other  priT-  lUitwii. — The  General  Assembly  has 

ilegea,  as  are  incident  to  mnnicipal  cor-  the  power  to  delegate  legislative  authority 

potations  of  like  character  or  degree,  not  incident  to  milDici|Ml  government  to  ci 


t  with  this  act  or  the  general  but  tbia  can  only  be  done  by  gsntral  lam, 

laws  of  the  State."     lb.  tec   13.     These  under  the  Constitution  of  1870.     When, 

poweia  and  pdvilegce  sre  then  specified  however,  it  is  done  by  KUch  law,  the  ron- 

with  grsat  minuteness,  twenty  sections  of  stitutional  mandate  is  fully  complieil  with, 

the  act  being  devoted  to  this  purpose.    In-  and  the  ordinances  to  he  adopted  liy  dif- 

eorporated  villages  ore  governed   by  one  ferent  munici)«liliea,  under  the  power  so 

mayor,   one  reconler,   and    five   trustees,  conferred,  may  be  as  variant  in  their  terms 

elected   annually ;    the   mayor,   renorder,  as  the   varying  miinicipnl   necessities  or 

Mid  tcnstees  constituting  the  village  coan-  sense  of  public  policy  in  those  who  exer- 

(ol,  any  five  of  whom  moke  a  quoram.  cue  the  legislative  authority  may  ivquire. 

Jb.  aec  48.     The  corporate  authority  of  Covington  v.  East  3t.  Louia,  78  lU.  548 

eitiea  is  vested  in  the  mayor,  one  board  (1S7&). 

of  tmoteas  {two   from   each   ward),   who         /own. —The  Ohin  aot  is,  in  substence, 

compose  the  city  council,  together  with  adopted  in  Iowa    Revision  1860,  chap.  li. 

Buch  officer!  as  are  mentioned  in  the  act,  But  it  dors  not  apply  to  oities  having  sjie- 

or  as  may  be  created  under  its  authority,  cial   charters,    unless  adopted    by  them. 

R.  aec.  62  a  leq.  Burke  v.  Jeffries,  20  Iowa,  145. 

"The  goveraing  all  cities  and  villsges  £'anm. —The  act  of  KaTimt  (Comp. 
under  ono  general  law  was  a  new  eiperi-  Laws  188fi,  chape.  18,  IS,  20)  provides 
ment,  supposed  to  be  required  by  the  for  three  claeses  of  cities,  end  is  in  other 
prcMOt  Constitution.  It  was  to  be  ex-  respects  similar  to  that  of  Ohio.  It  has 
pected  that,  in  the  workiuR  of  the  eiperi-  been  decided  in  that  State  that  a  supple- 
ment, oniissious,  if  not  mistakes,  wonld  tnentsl  act  by  which  it  was  intended  to 
be  diacoTsred,  to  be  corrected  by  addi-  extend  corporate  powers,  but  wbicb  wo*  •« 
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These  acte  are  generally  held  not  to  violate  constitutional  pro- 
visioos  against  local  or  special  legislation.'    Gmieral  incorporation 

speciRl  in  its  proviaiona  tha.t  it  could  bj  Ution  in  this  State  eatabliahing  Taxing 
no  possibility  apply  to  more  than  three  Dulricta,  bee  pott,  ch.  Tii. 
Gertaiu  cities,  waa  void,  OS  being  ill  viola-  Itimmri,  —  A  genend  act  for  the  incor- 
tiou  or  tliB  StaU  Uoiiatitutioii  tbrbiiiiiiiig  poratioo  of  towns  was  passed  In  Miaaouri 
the  le);islatiire  ftum  conrvrring  coi-ponte  in  181S,  and  it  was  held  not  nncooBtitu- 
)>owen  bj  Ipedal  act.  Topeka  v.  Oillett,  tioual  bj  reason  of  certain  dntiea  which  it 
S2  Kan.  4S1.  impocM  on  the  Connty  Coort  with  refer- 
In  Taaunu  (Acto  1819,  chap,  xvii.)  ence  to  organization  oC  towns  under  tha 
provision  ia  made  by  general  act  for  the  act,  as  these  duties  an  cot  legiilative  bnt 
ineorporatioD  of  towns,  uities,  aud  Tillages,  judicial,  and  the  law  itself,  and  cot  the 
The  constitutiou  of  Tennessee  declares  court,  declarea  the  powers  of  which  the 
that  "  the  legialature  ahall  have  power  to  corporation  ahall  be  possessed.  Kayser  v. 
grant  charters  of  incorporation  as  they  Trustees,  fcc  16  Mo.  88  (1SB2}.  Con- 
tus;  deem  expedient  for  the  public  good."  struvtian  of  statnte.  Woods  r.  Henry,  55 
Art.  XI.  sec  7.  In  the  State  v.  Ana-  Mo.  560  ;  Btate  t.  McReynolda,  61  Mo. 
strong,  3  Sneed  (Tenii.),  6Si,  it  was  held  20S  (1S76).  The  case  of  Sayser*.  Tnu- 
that  the  act  of  1856,  by  which  full  power  teea,  &c.  gapra,  is  thought  by  Campbell, 
to  eraiU  GOTporaliinii,  aud  determine  the  J.,  to  conflict  with  the  general  course  of 
extent  of  their  powvre,  waa  given  to  the  decision,  since  such  duties  are  in  their 
Circuit  CoDrts,  was  unconstitutional,  on  nature  administrative  or  political  rather 
the  ground  that  the  legislators  coald  not  than  judicial.  People  v.  Bennett,  29 
delegate  its  authority  to  the  courts.  Bnt  Mich.  451  ;  a.  o.  IS  Am.  Bep.  107.  See 
ill  the  Mayor,  ic.  v.  Shelton,  1  Head,  24  Damodhar  Oordhani  ».  Deorao  Kanji. 
(185S),  it  was  held  that  the  act  of  18i9—  L.  B.  1  App.  Div.  332. 
which  waa  a  general  statute  for  the  incor-  Indiana. —Tiie  general  taw  of  1857, 
poratiou  of  towns  and  cities,  and  by  which  for  the  incorporation  of  cities,  is  not  on- 
a  petition  was  to  be  presented  by  the  in.  consUtulional  for  want  of  unifiirmits  in 
habitants  of  a  place  proposing  to  organize  the  mode  of  their  organization.  I^foyette 
under  the  act  to  the  Ooaoty  Conrt,  which  a.  Jenuers,  10  Ind.  70,  80  (1SS7).  Sea 
had  power  simply  to  record  the  petition  also  Welker  «.  Emitter,  18  Ohio  St.  85.  In 
and  designate  the  boundaries  of  the  cot-  the  Revised  Statutes  of  ISSl,  sees.  S081- 
poration  —  was  not  in  conflict  with  the  3406  are  collected  the  statutory  law  of  the 
Constitution,  as  the  statute,  and  not  the  State  relating  to  cities  and  towns,  their 
conrt,  determined  the  extent  and  aatnrs  organization,  powera,  methods  of  taia- 
of  the  powers  of  the  corporation.  Id  Kc  tion,  opening  of  streets,  kc.  In  an  election 
partt  CliBdwell,  3  Bai.  98,  s.  c.  1  Teen,  held  under  its  proviaioos  to  determine 
Ch,  9G,  and  Ex  parte  Burns,  1  Tenu,  Ch.  whether  a  town  ahall  become  a  city,  a 
83,  the  act  of  1871,  under  the  Constitution  majoriiy  of  Uu  vola  out  is  sufficient  to 
of  1870,  was  declared  void  in  an  far  as  it  decide  ;  it  is  not  essential  that  there  be  a 
nndertook  to  confer  upon  the  Court  of  m^ority'of  the  lefp!  voteis.  State  t.  Tip. 
ChaDcery  the   power  to  grant  corporate  ton,  109  Ind.  73, 

franchises.     See  also  Willett  «.  Bellville,  The  Supreme  Court  of  Indiana,  in  the 

11  Lea  (Tsnn.),  1.     For  abstract  of  legis-  recent  coses  (April,  1889}  of  the  State*; 

■  State  V.  Otahom,  16  Ifeb.  74  ;  Pritch-  A    constitutional    provision    aathotidng 

ett  c   Stanislans  Co.,  7S  CaL  310.     An  cities  having  over  100,000  inhabitants  to 

act  known   as   the    "  McClure    charter,"  frame  charters  for  their  own  government 

held  Dot  to  be  a  "general  law"  for  the  held  to  be  self-acting  and  not  to  reqnirs 

incorporatioD  of  cities  under  the  Constita-  legislation  to  give  it  effeoL      People  «. 

tinn  of  Califoroia.     Desmond  n.  Dunn,  S5  Hoge,  G5  Col,  612. 
CaL  242 ;   Ex  parU  Wells,  31  Fk.  S&O. 
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ada,  rather  than  special  charters,  would  seem  clearly  to  be  tbe  best 

loethod  of  creating  and  oi^nizing  municipal  corporations.     1.  Such 

Sennj,    21    Nartheast.    Riip.    2SS,    and  itead  of  to  eorporate  anthoritira  or  local 

Evaiuvilla  v.   StaU,  21   Northeast.  Rep.  boards  of  olllceis.      People   v.   Bennett, 

S67,  haa  asaerted  Bnd  maintained  the  am-  39  Mich.  4S1  (1S74) ;  B.  c.  18  Am.  Kep. 

ttilviimuU  riglU  of  local  self-gaTenunent  in  107. 

that  Slate  in  opiuioDi  of  mailed  abilitj  NtiB  Yort.  —  In  thia  State  there  are 

and  leamiug.     J^  mo.  G8.  citiee  with  local  and  special  dmrtet^  and 

Pemuglvaaia.  —  A    general    act    wai  alao  towDS  whose  powers,  duties,  and  privi- 

paaaed  in  1851,  deaigned  to  fonn  a  system  legea  are  particularly  preacrilied  by  alat- 

for  the  regulation  of  horoogha  incorporated  nte.     Each  town  ia  a  body  corpciate  for 

Uiereaflnr.     Commonwealth  v.  Montrose,  specified  purposea ;  bat  it  is  declared  that 

62  Pa.  St.  891.     Couree  of  legislation  and  "  no  town  shall  possess  or  exeroiae  any 

dscisioD  in  FennsylTania  as  to  [he  iacor-  corpoiale  powers  except  such  as  ara  euu- 

poiation  of  boroagha  diacuBsed  in  People  neratcd  in  this  chapter,  or  shall  be  spe- 

V.  Bennett,  tupra.     A  general  act  for  the  cially  given  by  law,  or  shall  be  necenary 

incorporation  and  regulation  of  municipal  to  the  eiercise  of  the  powers  ho  enumerated 

corporations,   dividing   tliem    into   three  or  given."     Rot.  Stata.  Part  1.  chap.  xi. 

claaaes,  and  having  other  features  similar  p.  SS7,  sees.  I,  9.     "  The  sevenl  towns  in 

to  the  Ohio  act,  was  adopted  in  this  Slate  this  Slate,"  says  Denio,  J,,  in  Lorillud  «. 

May  S,  1871.     It  has  lince  been  amended.  The  Town  of  Monroe,  11  N.  Y.  (1  Kern.) 

Beading  v.  Savage,  120  Pa.  St.  198  (1888).  892  (1SG4),  "are  coTparatians  for  certain 

North  Canjiina.  —  By  general  act,  every  special  and  very  limited  porpoees,  or,  to 

incorporated  town  may  elect,  each  year,  apeak  mora  accurately,  they  have  a  certain 

not  leas  than  three  nor  mora  than  seven  limited   corporate   capacity.      They  may 

commisiionen,  who  ore  a  body  corporate  purchase  and  hold  lands  within  their  own 

and    the   governing   body  of   the  town,  limits  for  the  use  of  thoir  inhabitanta. 

Tbeae  eonimitsioners  are  elected  by  the  They  may,  aa  a  corporatiou,   make  such 

vote  of  the  citizens  of  the  place.    At  tiie  contncte  and  hold  anch  personal  property 

same  time  they  are  also  to  elect  a  mayor,  as  may  be  necessary  to  the  exercise  of  thdr 

who  pieeidos  at  the  meeting  of  the  com-  corporate  or  adminiatratire  powers,  and, 

misEioiiBrs,  bat  who  ha*  no  vote  except  in  as  a  ueceaaaiy  incident  may  ane  and  be 

caae  of  a  tie.    The  mayor  is  both  a  peace  sned,  where  the  assertion  of  their  corpoiate 

officer  and  a  judicial  officer,  with  the  aame  rights,  or  the  enforcement  against  them  of 

JurisdictioQ  as  a  jostice  of  the  peace,  with  their  corporate  liabilities,  shall  require  snch 

power  also  to  "bear  snd  determine  all  proceedings.     (1  Bev.  Stats.  S37,  sec.  1  tt 

cases  that  may  arise  upon  the  ordiruncea  tiq.)     In  all  otiler  respects — for  instance^ 

of  the  commissionen,"  &g.     The  commis-  in  everything  which  concerns  the  admin- 

doners  may  levy  certain  speciQed  taxes,  istiation  of  dvil  or  criminal  justice,  the 

and  make  ordinances  in  relation  to  their  preservation  of  the  public  health  and  mor^ 

officera,  records,  markets,  nnisancea,  the  alsi  the  conservation  of  highways,  roads, 

repair  of  ttreets  and  bridges  in  the  town,  and  bridges,  the  relief  of  the  poor,  and 

kc.     These  general  provisions  apply  to  the  aasessnieut  and  collection  of  taxes  — 

all  incorporated  towns  when  not  incon-  the  several  towns  are  political  divisions, 

aistent  with  special  cbartera  or  acts  in  organiied  for  the  convenient  exercise  of 

reference  thereto.     Rev.  Code  18G4,  chap,  portions  of   the   political    power  of   th« 

JiL  p.  SS6.  State,  and  ara  no  more  corporations  than 

MiAigan.  —  The  general  act   of  187S  the  judicial,  or  the  senate  and  assembly 

for  the  incorporatiuD  of  villages  within  districts.    lb.  sec  2.     The  fanctiana  and 

any  two  square  milea  of  territory  was  held  datina  of  the  several  town  officers  reapect- 

nuconititutional  because  the  rights  of  the  ing  theae  tubjetU  ara  Judicial  and  admiu- 

people  concerned  were  not  respected,  and  istrative,  and  not  iu  any  sense  corporate 

the  It^lature  had  attempted  to  delegate  fcnctiona  or  dntiea,"  and  hence,  as  to  tuA 

kgialative  power*  to  private  dtizen*  in-  tui^eeU,  the  towns  as  corporations  are  not 
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acts  tend  to  prevent  favoritiam  &nd  abuse  in  procuring  extraordinary 
grants  of  special  powers.  2.  They  secure  uniformity  of  rule  and  of 
coustruction.  AH  being  created  and  endowed  alike,  real  wants  are 
the  sooner  felt  and  provided    for,  and  real  grievances  the  sooner 

redressed.^ 

Creation  by  Implication. 
§  42  (21).  No  PraolM  Fonn  of  Woida  waeotbO.  —  It  is  veil  set- 
tled in  £7igland  that,  while  a  coiporatioo  must  commence  or  be  in- 
stituted by  the  proper  authority,  yet  no  fiaxd,  prescribed,  or  precise 
form  of  words  is  necessary  in  order  to  create  a  corporation.  While 
the  words  "  to  found  "  "  to  erect  or  establish,"  or  "  to  incorporate," 
are  commonly  used  to  evince  the  intention  to  erect  or  create  a  body 
politic,  they  are  not  necessary.'  The  king  grants  a  charter  to  the 
men  of  Dale,  that  they  may  annually  elect  a  mayor,  and  plead  and 
be  impleaded  by  the  name  of  the  mayor  and  commonalty.  This  is 
considered  to  be  sufficient  to  incorporate  them.'  So  a  grant  by  a 
charter  containing  no  direct  clause  of  incorporation  to  the  inhabi- 
tants of  a  town, "  that  their  town  shall  be  a  free  borough,"  incorpor- 
ates it,*  So,  also,  a  grant  by  the  king  to  the  men  of  Dale  tliat  tbey 
be  discharged  of  tolls  incorporates  them  for  this  particular  purpose, 
but  does  not  enable  them  to  purchase.'  The  settled  doctrine  is  that 
a  corporation  may  be  created  by  implication,  as  well  as  by  the  use  of 
words.  But  this  implication,  to  be  sufficient,  must  clearly  manifest 
or  express  the  intention  to  establish  or  constitute  a  body  politic  or 
corporate,  that  is,  to  invest  it  with  corporate  powers  and  privileges. 
But  the  absence  o/  express  provision  respecting  the  incidents  which  the 
law  tacitly  annexes  to  corporations  is  considered  immateriaL  Thus 
the  omission  in  the  charter  or  act  of  the  words  "  to  plead  and  be  im- 
pleaded," or  "  to  have  a  seal,"  or  "  to  make  by-laws,"  would  not 
make  it  essentially  defective.^     So  it  would  not  be  essentially  de- 

liabU  for  »ii;  d«lfinlt  or  malfeamice  of  ■  10  Co.  27a,  28a,  29ft,  80  ;  1  Ejd,  62 ; 

thes«  officers.      S«e,  as  to  the  corporate  2  Eent,  Com.  27. 

capacity  of  towns  id  New  York,  Denton  *  SI  Edw.  IV.  GS.    The  doctrine  of  ■ 

•0.  Jackson,  2  Johns.  Ch.  R.  320  ;  North  oorporatioii  bj  implicHtion  ori^nated  ia 

Hempatcad  t>.  Ht-mpstend,  2  Wend.  108  ;  the  tinte  oF  Edward  IV.     lb.  S  £dw.  IV. 

•IBmiinf;  s.   c.    Hopk.   283 ;    CoroeU   c.  23.     Fott,  sec.  S60. 

Guilford,  1  Di-nio,  610.  *  Kyd.  62,  cite*  Firm.  Burg.  ch.  IL  j 

Arknn»'t.  —  State  n.  Jpnninfcs,  27  Ark.  Madox,  Hiat.  Exch.  i02. 
419  (1S72).     The  logislntnra  cannot  dele-  ^  Vin.  Abr.  Corp.  F.  pL  8  ;  lb.  pi.  1 ; 
gate  thp  power  to  create  municipal  cor-  Bagot'a  Case,  7  Edw.  IV.  29  ;  Oraut  on 
potations,  —  H9,  in  this  case,  to  a  district  Corp.  18,  note  t,  and  caaea  cited, 
eonrt     State  v.  Simons,  32  Minn.  5*0  ;  •  Eol.  Abr.  filS  ;  1  Kyd,  83.    The  Con- 
stat e  v.  Leathermau,  83  Ark.  SI-  serrators,  &o.  «.  Aah,  10  Barn.  &  Creai. 

'  Cairo  t>.   Bross,  101   111.  47G  (1S82},  SiB  (21   Eug.   C.   I..  97),  I82S.     "It  u 

quoting  text    Pod,  sec.  48,  and  not*.  not  Deoeoau/,"  wja  Ui.  Kyd,  "  QM,  th* 
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fective  were  the  name  omitkd,  if  tlie  name  could  be  ascertained  from 
the  terma  of  the  charter  or  act,  or  from  the  nature  of  the  thing 
or  matters  granted'  Certain  attributes  or  powers  are  absolutely 
esaential  to  constitute  a  body  corporate,  such  as  perpetual  succession, 
the  right  to  contract,  to  sue  and  be  sued  as  a  corporation,  &c.  Nov 
if  the  charter  or  act  which  is  relied  upon  as  creating  a  body  cor- 
porate by  impUcation,  instead  of  simply  omitting  to  express  these 
essential  properties,  negatives  and  excludes  them,  it  is  plain  tiiat 
the  body  would  not  be  deemed  to  be  incorporated.^ 

§  43(22).  Bmus  rabjaot.  —  Although  corporations  tn  ^u  coufi^ry 
are  created  by  statute,  still  the  rule  is  here  also  settled  that  not  only 
private  corporations  aggregate,  but  municipal  or  public  corporations, 
may  be  established  without  any  particular  form  of  words  or  technical 
mode  of  expression,  though  such  words  are  commonly  employed.' 
If  powers  and  privileges  are  conferred  upon  a  body  of  men,  or  upon 
the  residents  or  inhabitants  of  a  town  or  district,  and  if  these  can- 
not be  exercised  and  enjoyed,  and  if  tlie  purposes  intended  cannot 
be  carried  into  effect,  without  acting  in  a  corporate  capacity,  a  cor- 
poration is,  to  this  extent,  created  by  implication.  The  question 
turns  upon  the  intent  of  the  legislature,  and  this  can  be  shown 
constructively  as  well  as  expressly.'  This  is  well  illustrated  in  a 
case  in  Massachusetts,'  where  the  question  was  whether  the  plain- 
charter  ihonld  ezpraily  amTer  those  Baro.  t  Creaa.  S4B  (21  Eng.  C.  L.  97). 
jnwen  without  which  a  collective  body  jftiii,  sec.  SS ;  poO,  tec  84. 
of  men  CMinat  be  ■  corporation,  inch  as  >  Trasteea  r.  Porks,  10  He.  (1  Fatrf.) 
the  power  of  suing  and  being  saed,  and  411 ;  School  Com.  v.  Dean,  3  3te«r.  k 
to  taka  and  grant  property,  though  such  Port.  (Ala.)  IBO  (ISS3). 
posers  nt  in  genenl  expressly  given."  '  Qmnt  on  Corp.  SO. 
1  Kyd,Corp.as.  Thu^  in  the  case  of  the  ■  ThomM  •.  Dattin.  2!  Wend.  9,  81, 
Banmgh  iff  Yarmouth,  190B,  S  Brownlow  par  Coaen,  J.,  and  authorities  cited  ;  Bow 
&  Goldsb.  302;  Part  II.,  it  was  decided  bj  «.  Allentown,  Si  N.  H.  S51,  372 ;  Steb- 
tha  common  bench,  per  Lord  Coke,  that  a  bins  v.  Jennings,  10  Pick,  172 ;  Benton  v. 
grant  of  incorporation  to  the  burjteasea  or  Jackson,  3  Johns.  Cb.  825,  32S  (1617)  ; 
dtizens  of  a  borough  or  city,  which,  being  Uahonej  v.  The  Bank  of  the  State,  4 
an  old  grant,  should  be  favorably  con-  Ark.  620  (18*2);  b.  c.  well  digeetwl  in 
■trued,  was  good  without  the  word*  "their  Angell  &  Ames  on  Corp.,  sec.  77;  North 
■necfBsors."  And  see,  on  this  subject,  the  Hempstead  e.  Hempstead,  S  Wend.  108, 
leamod  opinion  of  Shnu,  C.  J.,  in  Over-  133,  opinion  by  Savage,  C.  J.  ;  Conservft- 
■eers  of  Poor,  4c  «.  Sears,  22  Pick.  1S2,  tors  of  River  Tone  tp.  Ash,  10  Bam.  « 
ISO  (1839).  He  says:  "  The  mod«  of  per-  Cress.  319;  Ji'ffery«D..Gnir,  2  B.  4  Adoi 
petnatingthsBiiatence  of  a  corporate  body  841;  Newport  Trustees,  ft  re,  19  Sim. 
is  not  esaential ;  all  that  is  essential  is  S46 ;  2  Kent,  Com.  27. 
that  some  mode  he  provideil  by  the  charter  *  Same  cases  last  cit^. 
or  act  by  which  it  is  conatittited,  or  by  the  •  Inhabitants,  *c.  d.  Wood,  13  Hass. 
general  laws  of  the  government,  by  means  19S  (1816).  Hr.  Fessenden  for  the  plain- 
of  which  it  shall  b«  so  perpetuated."  2S  tiff,  and  Mr.  Greenleaf  for  the  defendant. 
Pick.  130  ;   The  Conservatora  v.  Ash,  10     In  Bow  v.  Allentown,  34  S.  H.  3S1,  it  wm 
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tiffs  were  a  corporate  body  with  power  to  sue.  They  were  not 
incorporated  expressly.  But,  by  statute,  the  inhabitants  of  the 
several  school-districts  were  empowered,  at  any  meeting  properly 
called,  to  raise  money  to  erect,  repair,  or  purchase  a  school-house, 
to  deteraune  its  site,  &c.,  the  majority  binding  the  minority. 
The  cause  was  argued  by  able  couosel,  and,  after  several  consulta- 
tions, the  judges  of  the  Supreme  Judicial  Court  finally  agreed  in 
the  opinion  that  the  plaintiffs  possessed  sufficient  corporate  powers 
to  maintain  an  action  on  a  contract  to  build  a  school-boose,  and  to 
make  to  them  a  lease  of  land.  But  the  intention  of  the  le^latura, 
where  it  is  sought  to  show  that  a  corporation  has  been  created  by 
implication,  must  satisfactorily  appear.' 


§  43    a.       Coiporate  BxlstenoQ  not  open  to  Collateral  Attack.  — ■ 
Where  a  municipal  corporation  is  acting  under  color  of  law,  and 

its  existence  is  not  questioned  by  the  State,  it  cannot  be  ed- 
laleraUy  dravm  in  question  by  private  parties ;  and  the  rule  ia  not 
different  although  the  Constitution  may  prescribe  the  manner  of 
incorporation.' 

held  thnt  the  Bnaexatioii  by  tlie  legisla-  to  recover  penalties  impoied  by  its  ordi- 

tnre  a(  other  territoiy  to  At  town  of  Allen-  nances,  nui  tUl  corporation  u  not  a  good 

town    made    that   a   corporate  town  by  plea.     Uendota  v,  Tbompeon,  20  lU.  197; 

implicalUm,  if  it  was  not  so  before ;  and  Hamilton  v.  Carthage,  24  111.  23 ;   K«^ 

BQch  aleo  wae  the  effect,  under  the  Consti-  tering  d.  JacksoDTille,  fiO  IIL  SB  ;  Geneva 

tatioD  of  Neir  Uampehire,  of  a  giant  to  a  v.  Cole  (action  to  recover  a  tax),  81  HL 

place  having  le»  than  one  hundred  and  897  (1S71);  Bnit  v.  Winona  A  St  Peter 

fifty  polls  to  send  a  repreaenlative.      A  By.  Co.,  SI  Hinn.  472;  Predericktown  v. 

legislative  Kr*nt  gives  capacity  to  hold  Fox,   84  Ho.  GS ;    Austrhui  t>.  Gay,   21 

the  thing  granted.      Lord  «.  Bigelow,  S  Fed.  Rep.  GOO. 

Tt.  466.  In  Sute  v.  Leathennan,  88  Aric  SI, 

^  Uediol    Inetitnte   *.    Patteraon,    1  Edkin,  J.,  add  :  "  We  are  emboldened  to 

Denia,  01  )  s.  o.  affirmed  in  Court  of  Er-  declare  in  behalf  of  the  public  good,  that 

rors,  5  Denio,  S18  (194S)  ;  Myers  v.  Inrin,  the  State  henelf  may,  by  long  acquiea- 

2  Serg.  &  Rawle,  SS8  (181S) ;   Angell  h.  cence,  and  by  the  continued  recognition 

Ames,  sec  76,  and  caaes  cited  ;  Wells  v.  tbronf(b  her  officers,  State  and  county,  of 

Burhank,  17  K.  H.  863  ;  Society.  &c  b.  a  municipal  corporation,  be  precluded  from 

Town  of  Pawlet,  4  Pet  (U.  8.)  480,  G02.  an  infonnation  to  deprive  it  of  ftanohises 

To  e*tabljih  a  corporation  by  implication,  long  eiercieed  in  accordauoe  with  the  gen> 

says  Sluae,  C.  J,,  in  Stehbioa  v.  Jennin^  ernl  law."    In  this  ease  the  pn><!eedings  to 

10  Pick.   172,  it  must  appear   thst  the  incorporate  the  oity  were  had  in  a  coart 

rights  and  powen  confen^d  can  only  be  not  empowered  to  entertain  them.    People 

enjoyed    by    the    exercise    of    corporate  e.  Haynard,  16  Hicb.  MS,  470.     Srtpod, 

posers,   and,   therefore,   if   such   powers  chap,  xxi.,  Qwi  Warranto,    Entering  into 

are  not  necessary,  they  are  not  impliedly  an  obligation  with  a  corporatian  admits 

given.  the  corporate  capacity,  and  preclndee  a 

1  St.   Iionis  V.    Shields,   6S    Ho.   247  plea  of  nul  tiet  corporation.    St  Lonis  e. 

(1870)  1   Cooley,  Const   lim.   180,   2G4.  Shields,  82  Mo.  247,  SCI,  and  cases  dted. 

Hence  in  an  setloQ  by  each  a  corporation  J^  sac  446. 
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Acceptance  of  Charter. 
§  44  (S3).  Inooiporatlng  Act  may  ba  in«da  binding  ^rlUiont  Con- 
sent, ot  only  npon  Conaant.  —  The  rule  which  applies  to  private 
corporatioua,  that  the  incorporating  act  is  iaeffectual  to  constitute 
a  corporate  body  natil  it  is  tuaented  to  or  acc^ted  hj  the  corpo- 
ratora,  has  do  application  to  statutes  creating  municipal  corpora- 
tions.' These  are  laws,  and  as  such  are  imperative  and  binding 
according  to  their  terms  without  any  consent,  unless  the  act  is 
expressly  made  conditionaL'  All  who  live  within  the  limits  of 
the  incorporated  district  are  bound  by  them,  and  can  withdraw 
from  their  operation  only  by  removal  Over  such  corporations  the 
legislature,  except  as  restrained  by  the  Constitution,  has  entire  con- 
trol ;  and  unless  otherwise  provided  by  the  act  itself,  or  a  different 
intention  be  manifested,  the  public  corporation  is  legally  constituted 
as  soon  as  the  incorporating  act  declaring  it  to  exist  goes  into 
effect.'  But  wbile  the  legislature  is  not  bound  to  obtain  the  accep- 
tance or  assent  of  the  municipal  corporation,  it  is  well  established 
that  a  provision  in  a  municipal  cliarter  that  it  shall  not  take  effect 
anless  assented  to  or  accepted  by  a  majority  of  the  inbabitants,  is 
not  unconstitutional,  it  being  in  no  just  sense  a  del^ation  of  legis- 
lative power,  but  merely  a  question  as  to  the  acceptance  or  rejection 
of  a  charter.*    So  a  provision  in  a  charter,  or  the  constituent  act 

1  Pod,  Mca.  SI,  84,  DOtc,  1S8.  G24,  GS2  (1820)  ;   Stnte  o.  CimUrbiiiT,  S 

■  It  is  competent  for  Um  legulfttnre  to  Fost.  (2S  N.  H. )  SI  3  ;  People  o.  Citj  o{ 
nuke  the  kcceptonce  or  rejection  of  a  char-  Butte,  4  Uont  174.  Acceptance,  vhen 
ter  depandent  npoD  the  remit  of  an  elec-  reqniiite,  may  donbtlesa  be  implied  in 
tion  by  the  qnalifled  Vetera  of  the  territery  proper  caaea,  aa  where  no  particnler  nioile 
to  b«  affiutod  by  U.  Clarke  o.  Rogers,  81  of  eipresaing  ncceptanee  is  proscribed, 
Ky.  4S.  from  corporate  acts  and  condnct,  as  in 

■  Berlin  d.  Oorham,  S4  K.  H.  2eS  cases  of  private  corporations.  Taylor  «. 
(18S8),  per  Bdl,  J.,  where  it  U  accord-  Newbeme,  2  Jones  Eq.  N.  C.  141  (1SS5). 
ingly  held  that  to  make  an  incorporatian  See  Zabriskie  v.  lUitroad  Co.,  23  How. 
of  a  toim  effectnal  it  is  Dot  necessary  that  (U.  S.)  3S1,  3B7  (1S5B).  Pott,  sec.  270, 
there    shonld    be  a  l^al   town  meeting  note. 

holden  in  it     See  also  PeojJe  v.  Wren,  4  *  People  v.  Salomon,  61  111.  B3  (1869); 

Scun.   (6  ni)  266;  Warren  ■>.  Charles-  Alcorn  n.  Homer,  88  Miss.  eS2  (1360); 

town,  2  Gray,  10*  ;  Mills  «.  Williams,  11  Patterson  v.  Society,  4e.,  4  Zabr.  (24  N.  J. 

Ire.   058;   SUte   b.  Ciman,  7  Eng.   (12  L.}S85  (1S54};  Smith  ii.  McCarthy,  S6  Pa. 

Ark.)  321  i   Fire  Department  t>.  Kip,  10  St.  368;  Commonwealth  v.  Quarter  8eb. 

Wend.  267;   People  c  Morris,  13  Wend,  sions,  8  Pa.  St.    395;  Commonwealth   d. 

325,  337;   Bronwer  v.  Appleby,  1  Sandf.  Painter,  10  Pa.  St.  214  ;  and  see  also  Bull 

158(1847)!  People  B.  President,  8  Wend.  «.  Bead,  IB  Gratt.  (Va.)  78  (1853);  People 

851;    Wood  «.  Bank,  S  Cow.   184,    205  r..  Iteyuolda,  5  Gilm.  {10  II!.)  1;  SUte  o. 

(1828);  Proprietors&cv.  Horton,  e  Hill,  Scott,  17  Mo.  521  ;  Hudson  Co.  v.  State, 

SOI ;  Gorham  V.  Springfifia,  21  Msine,  68  4   Zabr.   (24   N.   J.    L.)   718;     Bank   v. 

(1342);   People  «.  S'.out,   23  Barb.  348  Brown,   26   N.  Y,   467   (1863):    CiU  o. 

(1856)  ;  Bristol  v.  Hew  Cheater,  3  N.  H.  Chadboume,  46  Maine,  206 ;  State  v.  Wil- 
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of  a  manicipal  corporation,  by  wliich  the  right  to  make  certain 

improvements  or  to  create  certain  liabilities  is  made  to  depend  upon 
a  vote  of  the  people  interested,  has  frequently  been  upheld  as  valid.' 
So  ao  act  directing  an  election  to  be  held  by  the  qualified  electors 
intereated  to  determine,  by  ballot,  whether  a  newly-erected  town- 
ship should  be  continued,  is  constitutional.'     On  the  $ame  principle 

coi,  4G  Mo.  458 ;  Hobut  d.  Superruon,  17  N.  J.  L.  72  ;  a.  C  IS  Am.  Bep.  423.  Bee 
Cal,  23 ;  People  ti.  City  of  Butte,  lu^a ;  also  Howe  v.  PlainGeld  (iutoiicating  U- 
Larayatte,  Al-.  R.  R.  (.o.  e,  Geiger,  34  quora),  87  S.  J.  L.  14fl;  Hndson  County 
Ind.  1S5.  This  uise  asseita  a  diatiDction  v.  State  (power  of  Wal  boily  to  Gz  rates 
between  a  bill  eubmittod  to  the  people  of  of  ferriagPl,  4  Zabr.  (24  N.  J.  L.t  718. 
thH  whole  State  for  adoption  or  njeiilion.  Validity  of  Loial  Option  Laws  deuiod, 
and  an  act  which  leaves  it  to  the  intabi-  and  the  mbjrct  fully  examined,  in  Wall, 
tantsofftparticulur  locality  wheth«r  they  In  re,  48  Cal.  279  (1874);  a.  c.  17  Am. 
will  avail  themselves  of  its  proviaiona.  It  Hep.  425  ;  People  o.  Knlly,  49  Cal.  478 
has  been  be!d  in  New  Hampshire  that  it  (187B) ;  Andei-son  p.  Common  wealth,  14 
was  competent  for  the  legiaiaturo,  under  Bmb,  171  ;  State  o.  Cook,  24  Minn.  247  ; 
the  Constitntion  of  the  Stnte,  to  enact  a  Fell  c.  Stal«  (Liquor  Law),  42  Md.  71 
ppnal  law  which  shall  have  eifect  only  in  (1875)  ;  s.  c.  20  Am.  Bep.  83.  Sn  also 
thoee  towns  which  adopt  it  by  vote.  State  in  Pennsylvania  the  case  which  involved 
V.  Noyes,  10  Fogt.  (SO  N.  H.)  27B  (1855).  the  question  of  the  validity  of  the  act  of 
An  amendment  to  a  city  charter  wia  to  Mny,  1871,  "to  allow  the  voters  of  the 
take  effect  only  when  adopted  "  hy  a  ma-  22d  Ward  of  Philadelphia  to  vote  on  the 
jority  of  the  votera  of  the  city."  This  was  question  of  Rranting  lieenaea  to  sell  intox- 
cooaidared  to  manifest  the  intention  to  icating  liqnors."  Locke's  Appeal,  72  Pa. 
present  the  qneation  of  acceptance  to  the  St  491 ;  a.  c.  18  Am.  Rep.  71fi  ;  Glovers, 
voters  at  a  Tepilar  city  election.  The  ville  v.  Howell  (intoxicating  liqnors),  70 
conncil  orderpd  the  vote  to  be  taken  at  N.  Y.  287  (1877)  ;  Stole  p.  Wilcox,  42 
the  tomiaMp  polls  ;  the  votera  of  the  two  (.'onn.  S84  (1875) ;  s.  c.  19  Am.  Rep.  SS6; 
organizations  pov^esaing  different  qualifi-  Cnoley,  Const  Lim.  1S4,  125.  iW,  sec- 
cations,  but  the  township  and  city  ocen-  308. 

pied  precisely  the  same  f*rritorj.     Held,  '  Clarke  v.   Hochester,   28  N.  Y.  806 ; 

that  the  election  waa  of  no  validity,  and  Patb'nion  u.  Society,  ftc,,  4  Zabr.  (24  N.  J, 

Uiat  the  amendment  had  never  been  duty  L.)  385  ;  Bank  of  Rome  v.  Rome,  18  N.Y. 

accepted,     Foote  v.  Cincinnati,  11  Ohio,  88  ;  Trustees  v.  Cherry,  8  Ohio  St  584  ; 

408(1842).  Rumes  v.  Atchison,   2  Kan.  4G4  (1844); 

LfienI   Option,  Zaua.     A  Jlsefnl   article  B-nnk  v.  Brown,  28  N.  Y,  487;  Hammnnd 

upon  the  Constitutionality  of  Loenl  Option  r,  Hiiucs,   25  Md.  541  ;  Railroad  Co.  v. 

ZAtc9  will' be  found  in  IS  Am.  Law  Ri-g.  Commissionerj,  1  Ohio  St.  77;  Foote  v. 

(y.  H.)   March,   1873,  p.  129.     Aflirming  Cincinnati,  11  Ohio,  408  (1812)  ;  St.  Louis 

the  principle  that  mnnicipal  or  public  cor-  v.   Alexander,  93  Mo.    483  ;  Blanding  v. 

porntiona  or  the  people  thereof  may  by  the  Burr,  13  Cal.  343.    These  eases  are  dis- 

legislature  be  invested  with  the  powec  to  tinj^isbable    from    Barto  v.    Himrod,   4 

regulate  or  prohibit  tho  retail  of  intoxi-  Sold.  (8  N.  V.)  483. 

eating  drinks,  the  Supreme  Court  of  Ifew  *  Commonwealth  v.  Judges,  &c.,  8  Pa. 

Jersey  decided  the  Chatham  Local  Option  St.   391  ;    distinguished    from   Parker  v. 

Late,  which  declared  the  n-tiil  of  anient  Commonwealth,  6  Pa.  St.  507  ;  Comnion- 

apirita  withont  license  to  be  unlawful,  and  wealth  e.  Painter,  10  Pa.  St.  214  (1849)  ; 

which  provided  that  no  license  ihonld  be  Smith  c.  McCarthy,  58  Pa.  St.  35t>.     So 

granteil  if  a  majority  of  the  voIjts  of  a  the  question  may  be  submitteil  whether  a 

township  voted  "no  license,"  to  be  con-  portion  of  an  adjoining  county  shall  he 

stihitionnl.   Stnte  r.  Morris  Common  Pleas,  annexed.      People    r.     Mally,    49     Cnl. 

12  Am.   Law  H"j.    (s.  s.)  32;   3.  c.   36  478(1875).   Wherethe  anthority  toactde- 
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the  legislature  may  provide  that  a  statute  shall  cease  to  exiat  unless 
the  municipal  corporation  to  be  affected  by  it  shall,  vithin  a  pre- 
scribed period,  assent  to  iL^  Fermittittg  the  voters  of  a  isunici- 
pality  to  decide  upon  questions  of  local  interest  or  expediency,  such 
as  those  mentioned  in  this  section  and  in  the  notes,  seems  to  the 
author  to  be  conformable  to  those  ideas  of  self-government  and  self- 
regulation  by  the  people  concerned,  which  lie  at  the  basb  not  only 
of  OUT  municipalities  but  of  our  institutions.  The  only  limit  is 
chat  the  I^ialature  must  not  delegate  its  function  as  the  law- 
making branch  of  the  government 

Special  CoTiditutional  Provisions  relating  to  MwUcipal  Corporations. 
§  45  (24).  CTaatlon  by  apvolal  Aot  and  by  general  Imtn.  —  The 
Constitutions  of  many  of  the  States  contain  provisions  respecting 
the  creation  and  powers  of  municipal  corporations.  In  some  of  the 
Constitutions  the  legislature  is  in  terms  allowed  to  create  corpora- 
tions for  municipal  purposes  by  special  act,*  and  in  others  it  is  in 

pends  upon  the  prior  HDction  Of  "  a  nuffin''  '  Coming  v.  Oroene,  23B»rb.  SS  (1S56). 
ity  of  Uut  qualifitd  voltn"  nadiag  in  the  >  PoU,  chap.  it.  Neia  Yurk  Constitn- 
corpontion,  the  pnsamption  U  that  all  tion,  1846,  art  viii.  tec  ]  ;  lUiaoia  Con* 
who  Tots  are  lq{al  voters ;  and  the  bettor  atitntion,  1847,  art  i.  see.  1  ;  see,  bIbo, 
view  prohablj  is,  that  those  who  do  not  nev  Constitation,  1870;  Micliigan  Con- 
vote  aiwioieBce  in  the  remit,  and  that  a  stitution,  I860,  art.  it.  sec  1  ;  CaUfomia 
m^ority  of  those  actoallj  voting  is  anffl-  Conatitntion,  184B,  art.  ir.  sec.  SI  :  con- 
ciant,  though  in  point  of  bet  it  ma;;  not  stnied.  Railroad  Co.  v.  Phimas  Co.,  S7 
be  a  nuuoHt;  of  all  icho  would  be  eatitled  Cal.  35i.  The  Constitation  of  (.'nlifomia 
to  vote.  State  tp.  Binder,  38  Mo,  450  of  187»  ordains  that  "Corporations  for 
(ISflfl)  ;  State  v.  Mayor,  ka.  37  Mo,  S70.  municipal  pnrposes  sbnil  not  be  created 
And  of  this  o|Hnion  is  the  Supreme  Court  by  special  lava,  but  by  gpner&l  laws." 
or  the  United  States,  in  whicb,  !□  an  ac-  Art,  >i.  sec  6.  Mmnanta  Couititution, 
tinn  OQ  municipal  bonds,  the  phrase,  "a,  1857,  art.  x.  sec.  2  ;  Tiempy  v.  Dodgp,  9 
minority  of  the  legal  Toten  of  the  town-  Minn.  171;  13  Minn.  11  ;  Oregon  Oonstitn- 
ship,"  was  held  to  mean  a  msjority  of  the  tion,  1867,  art.  xi.  sra.  S  ;  Louimaiia 
logal  Toten  of  the  township  TotinK  at  the  Constitution,  1884,  title  vii.  art  cixi,  j 
election.  St.  JoMph  Township  v.  Rogere,  Nevidn  Constitution,  18S4,  art.  viii.  sec- 
IB  Wall.  6ii{1873);  People  «.  Warfiold,  1  ;  constraed,  Virginia  City  f.  Mining  Co., 
20  IIL  1S3  ;  People  «.  Wiant,  48  111.  298 ;  2  Nev.  86.  In  Miwmri  it  is  proTided 
Rsilroad  v.  Davidaon  County,  1  Sneed  that  no  munici[ittl  corporHtion  shall  b« 
(Trnn. ),  692  ;  Talbot  «.  Dent,  9  B.  Hon.  created  by  special  act,  except  cities  of  at 
S2S  :  Angelt  &  Ames,  Corp.,  9  ed.  sees,  least  5,000  inhabitants,  the  special  act  to 
499,  500.  But  compare  State  o,  Winkel-  be  approved  by  a  vote  of  the  inhabitants. 
meier,  86  Mo.  103,  which  constraes  snch  Constitution  1865,  art.  viii.  sec  5.  Un- 
language  to  require  a  "majority  of  all  the  der  a  constitutional  proviaion  in  Pennsyl- 
legal  voters  of  the  city,  and  not  mprrly  of  vaoia,  that  "  the  Oenerel  Assembly  shall 
all  who  might,  at  a  particnlar  time,  choose  not  pass  any  locnl  or  'pecial  late  regn- 
to  vote  npoD  it."  See  Damon  e.  Oranby,  lating  the  atfairs  »f  counties,  cities,  town- 
2  Pick.  34.'),  S5B  (1824),  and  chapter  on  ships,"  4c..  it  was  held  that  an  act 
Corporete  Heetiiigs,  potC.  Infra,  sees.  47,  providing  that  in  counties  the  papula- 
note  377>  tion  of  which  exceeds  100,000  and  is  leM 
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terms  forbidden  to  do  this,  aad  required  to  provide  a  gtneral  law 
for  all  corporationa,  public  and  private.^  So  far  as  municipal  cor- 
porations and  their  rights  aie  protected  by  constitutional  provisions, 
express  or  implied,  they  are  removed  from  legislative  control,  but  no 
further,  as  we  shall  see  in  a  subsequent  chapter.  But  the  provis- 
ions of  the  several  Constitutions  in  reference  to  municipal  institu- 
tions and  local  government  are  sufScient,  it  is  believed,  to  establish 
that  the  legislative  power  over  them  and  their  existence  is  not 
transcendental  and  unlimited.'   Although  the  Constitution  of  a  State 

than  1SO,000,  the  feei  that  belong  to  oer-  the  kbnae  of  mch  power."    Constitatioti 

tun  county  offiuera  shall  be  turned  over  a.  d.  1851,  art  ztiL  aec  0.      Under  tbia 

to  another,  U  aaconatitutiona),  tteing  «u  aection  the  leguUture,  bj  the  Towni* 

■ttampt  to  legiaUta  directly  for  certain  and  Cities'  Act  ot  May  3,  18S2  (Swan  h 

conntiea  (there  being   only  four    falling  Crit«hf.   Stata.  14971,  nndertook    to  pro- 

within  the  Umit«  mentioned  in  the  act)  vide  for  the  govenunent  of  all  auch  pltcM 

■elscted  from  all  others.     This  is  local  or  by  a  general  statute.    Thamsa  v.  Ashland, 

special  legislation  within  the  meaning  of  12  Ohio  St.  lU.     An  act  applying  t^  <Ul 

the  constitutional  prohibition.     McCarthy  eitia  of  the  first  class  containing  less  than 

«.  Commonwealth,   110  Ps.  St.   243,  fol-  100,000   inhabitants   is  not    in    conflict 

lowing  previous  coses  in  the  same  State  to  with  the   prorision  of   the  Constitution 

the  same  etfect.     "Wherever  the  provis-  which  requires  all  laws  of  a  general  nature 

ions  of  an  act  are  compnlsorily  binding  tn  have  a  uniform  operation  throughout 

upon  every  city  of  the  particular  clasaifica-  the  State.     Welkerv.  Potter,  18  OluoSt. 

tton,  the  legislation  is  general  aud  consU'  B6  (ISflS) ;  see  also  Lafayette  v.  Jennen^ 

tutionaL      Wherever    the  provisions  are  10  Ind.   70,  80,  (1867).     Construction  ot 

binding  at  the  option  of  the  local  aathor-  constitutional  provision  that  there  shall  be 

itiee,  the  legislation  ia  special,  local,  and  "  bnt  one  syatem  of  Unm  and  eomdy  gov- 

unconstitutional."   Beading  i-.  Savage,  120  emment,"  which  ' '  shall  he  as  nearly  unl- 

Pa.  St.  198  (1888).  fnrm  as  practicable."    State  r.  Dousman, 

1  loaa  Constitution,  1857,  art  iii.  sec  28  Wis.  611  (1871)  ;  StsU  v.  Biordsn,  24 

SO  ;  Ton  Phnl  v.  Hammer,  29  Iowa,  222  ;  WU.  4B4  (1860). 

W<iri(fa  Constitution,1865,  srt.  iv.  sec.  20;  In  Moraweti  on  Corp.  (2d  ed.)  sees. 
Ntbraika  Constitution,  art.  viii.  sees.  1  9-\i,  the  castt  relating  to  coustitutional 
and  3.  By  the  new  Constitution  of  Itli-  limitatioiis  on  the  powera  of  the  Slate* 
nitii,  tpedal  legislation  is  forbidden  "  in-  in  respect  of  the  mode  of  creating  cor- 
corponitlng  cities,  towns,  or  villages,  or  porationa  are  referred  to,  and  the  judi- 
chonging  or  amending  the  charter  of  any  cial  conttraction  of  special  coDstitutionBl 
town,  city,  or  village."  Wucamin  con-  proviaiona  on  thia  subject  stated. 
stitntion  amendment,  1871.  Atty.-Genl.  '  People  e.  Draper,  15  N.  Y.  B61, 
B.  Railroad  Co.,  35  Wis.  425;  Kimball  ».  Brovm,  J.,  says :  "  When  the  present  Con- 
Rosendole.  42  Wis.  407  ;  Stevens  Point  k  stitntion  was  fanned,  the  entire  territeryor 
Co.  V.  Reilly,  44  Wis.  295  ;  Kamat  Con-  the  State  waa  aepaiated,  and  appropriated 
Btitution,  art.  lii.  sea.  1  and  fi  ;  constrned,  by  its  civil  divisions,  its  counties,  cities, 
Wyandotte  City  v.  Wood,  6  Kan.  603  ;  and  towns.  These  civil  divisioDS  are  coeval 
Atchison  v.  Bartholow,  4  Kbd.  121.  with  the  government.  The  State  has 
The  Conatitntion  of  Ohio  is  as  follows  :  never  existed  a  moment  without  them. 
"The  General  Assembly  shall  provide  Alt  our  VioughU  and  noluitu  of  eivU  got. 
for  the  orf^nization  of  citiea  and  incor-  tmmtnt  art  inMpnrably  atmeiaitd  wilh 
porated  villages  by  general  laai,  and  re-  eminlia,  dtia,  and  lomu.  They  are  por- 
strict  their  power  of  taxation,  sisess-  monent  elements  in  the  frame  of  govern- 
ment, borrowing  money,  contracting  debts,  ment ;  they  are  institiitintis  of  the  StAle, 
and  loaning  their  credit,  so  a«  to  prevent  dnnble  and  indestroetible  lij  any  power 
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m&y  recognize  the  mnnictpal  corporatioD  of  an  itaportaDt  city  hj 
fixlDg  the  number  of  certain  ofBcers,  and  providing  for  their  election, 
&c,  yet  this  does  not  niake  the  cliarter  of  the  city  a  constitutional 
oharter  conferring  powers  beyond  the  control  of  the  legislature.^ 

§  46  (24a).    ProUbltloii  ^  spsoial  Aota  oonfsrring  Corporate  Fow- 

•n. — The  Constitution  of  Kansas  aa  well  as  of  Ohio,  in  the  article 

entitled  "Corporations,"  contains  a  provision  that  "the  legislature 
shall  pass  no  special  act  conferring  corporate  powers!'^  and  the  Sii- 

Im  tlian  thftt  irliich  fpve  being  to  the  putt,  sec  G8,  tfae  Suprame  Coart  of  ladi- 

organic  Uw.     Thej  are  bowever,  Butyect  ana  holds  that  the  Cuustjtntiait  of  that 

to  Gontrol  and  r^ulation  by  the  legiala-  State  secures  to  the  )MopIe  of  its  incorpo- 

tnre.    It  maj  enlarge  or  circumacribe  their  rated  maniclpiJitlea  the  right  to  local  self- 

temtorial    limits,    iuereasa   or   dimiolah  goTsmiuent.  and  that  thi*  right  is  there- 

their  Dombeia,  Mp«r*te  them  into  parts^  fon  incapable  of  lefpslatiTe  deatnictioD. 

and  aimex  eoiDe  of  the  parts  to  parti  of  The  opinioua  of  EllieU,  C.   J.,   and  of 

otben  ;  but  they  mnat  still  ansame  the  Coffey,  Bcrkthirc,  and   Olib,  JJ.,  are  re- 

fcrm  and  be  known  and  goremed  only  aa  plete  with  learning,  and  are  of  anusual 

couadee,  cities  or  towna.    The  BtAte  at  iutemtit.     MUthtU,   J.,   dinented  on  the 

luge  i*,  aiid  ever  hai  been,  an  aggregate  groand  that  the  legialstiTe  acta  in  quuKtiou 

«f  theae  local  bodies."    To  sinie  elfect  in  vtn  not  in  conBict  with  the  Conxtitution 

Mtna  ease,  IS  N.  Y.  G41,  p»  Deaio,  C.  J. ;  of  the  State  as  it  now  atandn.    See  Consti- 

andMeklso  opinioD  of  AUm,  J.,  in  Peo-  tation  of  California  of  1879,  art.  zi.,  en- 

pie  V.  Albertion,  GS  N.  Y.  60  (187S).    See  titled  "  Cities,  Conntiee,  and  Towns,"  for 

also    People  b.   Uorrell,   31   Wend.   608  provisions  which  declare  or  presuppose  the 

(diTision  of  connties) ;  anle,  sec.  9  tt  xq.  oontinnrd  existence  of  thes«  orgsnizations. 
Id  People  D.  Hurlbut,  decidM  bj  the  Sn-         >  Baltimon  c.  Board  of  Police,  IS  Mil. 

prante  Oonrt  of  Michigan,   in   1871,   31  376.    See  also  Patterson  v.  Society,  &c. 

Ifieh.  44  ;  B.  c.  »  Am.  Rep.  103,  this  sub-  4  Zabr.  ('24  N.  J.  L. )  38S  (18G4). 
ject  is  largely  and  learnedly  examined  by         *  Constitution    of    KantoM,    art.     lii. 

Mr-  JaBtic«  Gadey,  who,  conceding  to  the  Bees.  I  and  3  of  art.  liii.  of  the  Constitn- 

State  full  authority  to  Bha|)e  and  control  tion  of  Ohio  iire  the  same  as  tec.  1,  art.  xii 

mnnidpal  organizations  at  its  will,  never-  of  the  Constitntion  of  Kantat.     Sec.   S, 

tbelsBB  maintained  that  there  were,  in  the  art.  liii.  of  the  Ohio  Constitution  is  the 

Constitntiini  of  that  State,  both  eipr«s«  auae  is  sec.  S,   art  xii.  of  the   Karatu 

and  implied  reatrictions  upon  the  legisla-  Con stitti tion.     There  is  aaimikr  constitn- 

tiTs  dominion  o»er  municipal  inBtilntions,  tional  provision  in  iftftroitn,  and  perhaps 

•ud  that  local  govemmenta  and  the  right  in  other  States.     This  provision  construed 

of  the  people  to  them  were  secured  by  th«  (Clegg  f.  Richardson  Co.,   S  Neb.   178  ; 

Constitution,  anddidnotexistbythefavor  Dandy  c.   Richardson  Co.,   8  Neb.  508), 

and  at  the  mere  pleasure  of  the  legislature.  »nd  ht-ld  to  invalidate  certain  bonds  issued 

And  in  the  same  case  the  court  decided,  under  a  special  law.     s.  P.  School  District 

under  a  special  provision  of  the  Constito-  v.  Inanrance  Co.,  lOS  U.  S.  707.    The 

ttoD  of  the  State,  elsewhere  noticed,  that  Constitution  of  CaJifomia   declares  that 

the  legislatnre  oould   not  appoint,   for  a  "  nil  laws  of  a  general  nature  shall  have 

city  corporation,  officers  whose  duties  were  a  nniforin  operation."     Under  this  tlause 

purely  local  and  strictly  monioipal.     The  it  is  held  that  an  act  exempting  particular 

diacoanons  by  all  of  the  jadgee  sre  nn-  cases  trom  the  operation  of  a  general  law 

BMially  interesting.     AnU,  sees.  8  «-8  d,  is  on  constitution  si.     Omnibna  B.  R.  Co. 

II  ;  pMl,  chap.  ir.    InTheState  ».  Denny  v.  Baldwin,  67  Cal.  190,  where   a  special 

and  Kvanaville  r.  State  (April,  1889),  21  ad  aulhorKifig  t/m  anatrucHm  of  a  Orttt 

North   Eaat.   Rep.  »%  207,  274,  notad  mUtaa^  was  held  void  for  attenptiiig  to 
vol.-  I. —  8 
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preme  Courts  of  those  States  bave  decided  that  the  provision  ap- 
plied to  municipal  as  well  as  private  corporations;^  and  that  the 
eflect  waa  to  compel  the  legislatures  of  those  States  to  regulate  the 
grant  of  powers  to  municipal  corporations  by  general  laws.  Hence 
an  act  spedally  amending  the  charter  of  a  city  in  respect  to  mak< 
ing  local  improvements  or  assessments,'  or  specially  extending  the 
limits  of  a  ^trticulai  city,^  is  unconatitutionaJ ;  and  so  it  seems  is 
an  act  which  authorizes  a  city  by  name  to  issue  its  scrip  for  a  par- 
ticular purpose,  and  to  levy  taxes  to  pay  it  in  aid  of  a  single  enter- 
prise,—  the  court  inclining  to  hold  such  an  enactment  to  be  a 
fecial  act,  and  one  which  undertook  to  confer  corporate  powers} 

«ieiapt   the  railwsj   company  from    the  "  Them  proTuiont  of  the  Conititiitloii  are 

operation  of  the  general  law  relating  to  too  oiplicit  to  admit  of  the  leMt  doabt  that 

street    ndloaja,      Avit,    tec    IG  ;  po$t,  they  were  intended  to  dinble  the  Oeneral 

sec  19.  Auembly  froin  either  creating    corpora- 

'  Atchiaon  n.  Bartholow,  i   Kan.  ]S4  tion^  or  conferring  apon  tbem  corporate 

(1866) ;  Wyandotte  City  a.  Wood,  6  Eim.  powers,  by  tpeeial  acta  of  legislation.     It 

603  (ISTO) ;  The  State  e.   Cincinnati,  20  wa»  intended  to  correct  an  existing  evil, 

Ohio  St.  18  (1S70J  ;  fallowing  Atkinson  v.  and  to  inatigunite  th«  policy  of  placing  all 

Kailroad  Co.,  Ifi  Ohio  St.  21  (1804).     In  corporations  of  the  same  kind  upon  a  per- 

New  Jersey  a  rimilar  jxrovi^oD  ii  held  to  feet  equality  as  to  all   future  gnuite  of 

apply  ezclnaively  to  private  corpotations.  pow«r;  of  making  such  law  applicable  to 

State  r.  Newark,  40  N.  J.  L.  fiGO,   GG8  all  parts  of  the  Bute,  and  tbereby  secais 

(1878).  ing  the   vigilance   and  atleiitioQ   of   ita 

"  Atchiaon  c.  Bartliolow,  tupra;  Oil-  whole  representation ;  and  Gtially,  of 
more  v.  Norton,  10  Kan.  401  (1872);  State  making  all  judicial  conatniction  of  their 
V.  Pugh,  4S  Ohio  St.  68  (an  act  to  reoif;an-  powers,  or  the  testrictioD*  imposed  upon 
iza  cities  of  the  first  grade  of  the  sacond  them,  equally  applicable  to  all  corpora- 
class,  and  to  reduce  Sieir  tax  levy,  held  tions  of  the  ttune  class.  We  must  give 
to  be  unconstitntional  because  it  granted  such  a  construction  to  the  Constitution  aa 
authority  to  snch  cities  to  appoint  a  board  will  preserve  its  leading  olijecto  intoct." 
of  control,  thus  conferringcorporKtepowen  Supra,  sees.  41,  46. 
by  special  act).  *  Commercial   National  Bank  r.  City 

»  Wyandotte  e.  Wood,  tupra;  Stater,  oflola,  2  DUlon,  C.  C,  R.  853  (1873).  In 

Cincinnati,  ntpra.     In  the  case  last  cited,  thia  case  the  Circuit  Judge,  delivering  the 

the   Supreme  Court  of  Ohio,   under  the  opinion  of  the  court,  and  referring  to  the 

eonstitntiarial    provision    i^uotad   in    the  opinion  oi  Baivnty,  J.,  quoted  in  the  Uat 

test,  held  that  the  legiststnre  cannot  by  note,  ohsarved  :    "  One  of  the  objecta  of 

special  act   create  a  corporation,   nor  by  the  constitutional  provision  in  Kansoa,  as 

special  act  confer  additional  powers  on  a  well  as  in  Ohio,  was  to  cut  np  by  the 

corporation  already  enlisting ;  and  that  in  roots  the  mischief  of  special  legislation, 

these  respects    there    wss    no    difference  psrtionlarty  in  respect    to    corporations, 

between    private  and  municipal  corpora-  both   public  and    private.      This    object 

tions,  since  the  Constitution  equally  em-  would  be  defeated  if  the  special  act  relat- 

braced  and  equally  applies  to  both  clawes  ;  ing  to  the  city  of  lola  could  stand.     It 

and,  therefore,  the  set  of  April  IS,  1870,  under  the  doctrine  of  Buti  v.  Muscatine, 

"  to  prescribe  the  corporato  Umite  of  Cin-  8  Wat).  575,  this  court  is  not  abnolulely 

cinnnti,"  being  considered  a  special  act,  bound,  in  this  class  of  cases,  to  follow  the 

was  a^indged  void.     See  slso  Atkinson  c.  interpretation   of  the  State  Constitution 

Railroad   Co.,  tupra.    In  thia  case,  /{itR-  given   by  its  bijiliest  court,   yet  it  seems 

luy,  J.,  thus  expounds  the  Coiutitatton  i  that  it  oug^t  to  follow  it  where  it  appean 
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It  waa  decided  that  while  the  provision  of  the  Constitution  of 
Kaiisaa  that  forbids  the  le^latuie  to  pass  "any  special  act  con- 
ferring corporate  powers "  includes  munieipai  corporations  proper, 
it  does  not  embrace  quasi  corporations,  such  as  school-districts,  al- 
though the  latter  are  declared  by  statute  to  be  bodies  corporate.' 
In  Gollfomia  an  act  of  the  I^slature  which  grants  to  individuals 
and  their  assigns  certain  powers  and  privileges,  and  then  provides 
tiiat  the  act  shall  not  take  effect  nuless  such  persons  within  a  given 
time  shall  organize  themselves  under  existing  laws  into  a  corpora- 
tioD,  is  a  grant,  not  to  the  individualg  as  persons,  but  to  the  corpo- 
ration when  formed.' 

to  rest  apon  solid  gionocU,  and  was  made  Cindniuttt,  20  Ohio  St.  IS.  Morairetz  on 
{n  eases  and  in  respect  to  qneslioni  vhere  Carp>  tSded.)aec8.  lO-lSjBndMsescited. 
tilers  wu  nothiUK  To  vnrp  the  jadgment  Consbnction  of  conttitatiouftl  iirohibi- 
of  il«  judges,  and  «het«  tbe  interpretatio&  tion  againit  giantlDg  right  "  to  lay  deum 
ms  settled  or  had  heen  declared  at  tbo  railroad  traeka  t'n  ttrteti  by  local  or  privait 
time  the  act  in  controveny  wae  passed,  act,"  see  piwf,  chap.  iTiii.  on  Streets. 
In  the  latest  caw  OQ  this  intiject,  decided  >  Beach  e>.  Leahy,  11  Kan.  2S  (1873). 
by  the  Sapreme  Court  of  the  United  Under  the  constitutional  promiou  in 
Ststen,  it  is  not  denied  that  the  Supreme  questioD  the  Sapreme  Court  of  Eansaa,  in 
Coart  of  a  State  is  the  appointed  expositor  the  State  v.  Malay,  20  Kan.  619(1878], 
of  its  Constitution  and  lavs,  and  that  the  mled  the  following  points  as  stated  b;  the 
Federal  coarts  will  adopt  as  rales  for  their  jndges :  The  act  of  the  legislature  en- 
own  jadgments  the  decisions  of  the  highest  titled  "An  act  antliorlziag  cities  therein 
eonrts  of  the  State  *  respecting  local  quae-  Dsmed  to  become  cities  of  the  second 
tions  pecnllar  to  itself,  or  respecting  tlie  class,"  approved  February  99,  1S72,  is  n 
constmction  of  its  own  Coustitntiou  and  special  act,  conferring  corponte  powers 
laws.'  It  only  denies  the  Hnding  force  upon  four  particnUr' manicipal  corpora- 
of  State  adjadicatioDS  which  rest  upon  the  tions,  and  is  therefore  nnconstitatioual 
general  principles  of  law,  and  not  upon  and  void,  being  in  oonti&vention  of  sec.  1 
the  meacing  of  special  eonstitutiona]  or  of  art  lii.  of  the  ConstitatioD,  which 
l^tslative  provisions.  Olcott  r.  Super-  provides  that  "the  legislature  shall  pass 
visoi^  IB  Wall.  678  (1872),  I  think  the  no  special  act  conferring  corporate  pow- 
preseut  case  is  one  in  which  it  is  the  duty  era."  2.  The  city  of  Council  Grove  was 
of  this  court  to  follow  the  decisiona  of  the  orgauiz«d  as  a  city  of  the  second  clsss. 
State  Sapreme  Court ;  and  so  far  as  my  onder  said  specisl  act,  and  was  never 
judgment  rests  upon  the  special  provisions  organized  as  a  city  of  the  second  class 
of  the  Constitution  above  referred  to,  I  under  any  other  act,  and  has  never  had 
place  it  upon  the  State  adjadicationa  with-  apopnlation  of  two  thousand  Inhabitants, 
out  an  inquiry  into  their  soundness."  The  And  it  was  therefore  held  that  said  city  is 
bonds  in  this  case  were  held  invalid  not  legally  a  city  of  the  second  class, 
mainly  on  the  ground  that  they  were  not  »  San  Francisco  v.  8.  V.  W.  W.,  48 
isned  for  s  public  purpose.  The  judg-  Cal.  493  (1874).  Snch  an  act  is  an  at- 
ment  of  the  Circuit  Court  was  affirmed,  tempt  by  the  legislature  in  violation  of 
20  Wall  655(1874).  See  also  Savings  the  Constitution  to  confer  powers  and 
Assoc,  r.  Topeka,  3  Dillon,  376  (1874)  ;  privileijes  upon  a  oorporation  by  special 
poK,  sec  169;  also  chap.  liv.  on  Contracts,  act.  Ih.;  pott.  see.  49.  The  Constitution 
Further  ss  to  the  construction  of  the  of  P'oridn  provides  that  "  the  legislature 
provision  that  "  corporate  powers  "  shall  shall  eatsbliah  a  unifoim  system  of  county, 
not  he  conferred  by  ipteial  act.  School  township,  and  municipal  itovemnicnt." 
Dirt.  V.  Ins.  Co.,  103  U,  8.  707  ;  Slate  e.  An  act  authoriziiig  Ou  iiaolviion  ^  mit- 
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§  47  (25)  ■  "  An;  Bodj  PoUtls  or  Cotporeto  '  conatined.  —  A  con- 
stitutioDttl  provisLoii  tkat  two  thirds  of  the  General  Atsembly  "shall 
be  requisite  to  every  bill  creatiDg,  coutiuuit^  altering,  or  renewing 
any  bodi/  politic  or  corporate,"  was  held  by  a  majority  of  the  court 
of  errors,  reversing  the  majority  view  of  the  Supreme  Court  in  the 
same  case,  to  extend  to  public  and  municipal,  as  well  as  private  cor- 
porationa'  The  constitulional  provision,  however,  th&i  "no  bill 
shall  contain  mora  than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title,"  is  limited  to  State  legislation  and  has  no  appli- 
cation to  municipal  ordinances.' 

§48  (26).  "Wliere  Oanoral  Law  oan  be  tnad«  tvpUoablA." — Under 
a  Constitution  which  provides  that  "  in  all  caset  where  a  general  law 
can  he  made  appHcaUe,  no  spf.cial  law  shall  be  enacted,"  the  better 
view,  and  the  one  supported  by  the  decided  weight  of  authority,  is 
that  it  is  for  the  legislature  to  determine  whether  its  purpose  can 
or  cannot  be  expediently  effected  by  a  general  law ;  and  a  special 
act,  as,  for  example,  one  providing  for  the  location  of  the  county 
seat  of  a  specified  county,  will  not  be  held  invalid  by  tlie  courts.' 

nieipal  eorporatioiit  btnng  ■  bonded  in-  *  Bpecisl  act  amrnding  tbs  charter  of  a 
d«btedne«,tba bond* beingdiie,nopaid and  city  waa held  invtliJ  because  all  gncb  Uwa 
onproTided  for,  apon  the  writtan  applies-  were,  bf  the  Constitution  of  the  Statn,  ra- 
tion of  one-balf  of  the  ownera  or  holders  of  qoired  to  be,  and  could  be,  made  geneiaL 
the  boDdB,aDd  providing  for  their  rein-  Von  Phul  v.  Hammer,  29  lava,  %2%  It 
eorpontion,  waa  held  to  b«  in  Tiolation  of  ia  for  Uie  legislBtare,  and  not  the  conrt^ 
thia  proTiaion  and  Toid.  State  v.  Stark,  to  determine  when  a  general  law  can  ba 
18  Fla.  26S.  See  on  thia  aubject,  however,  made  applicable.  Oentile  n.  State,  20 
ebftp.  TiL,poef.  Bat  an  act  creating  a  nets  lad.  100,  ovetmling  Thomaa  v.  Board  of 
altua  at  mnnidpal  corpotatjona,  imposing  Commisaionen,  5  Ind.  i  ;  Longworth'a 
Dpra  all  the  cities  of  the  new  claaa  the  Eiecntora  v,  Evanaville,  33  lud.  322  ; 
•ame  powen  and  datiea,  is  lawful  luder  Cooley,  Const.  Lim.  129,  note;  State  a. 
the  provision.  Lake  v.  Florida,  18  Fla.  Coanty  Court,  50  Uo.  317  (1S73)  ;  s.  c.  11 
601.  See  piM,  cbapa.  viL  and  viii.  Am.  Bep.  416  ;  Murdock  v.  Woodson,  2 
1  Puidy  u.  People,  i  Hill  (N.  Y.\  88*  DUlon,  C.  C.  188  (1873)  ;  Board  of  Com. 
(1842) :  nivetnng  3  Hill,  81.  What  U  na  miasionare  «.  Shields,  62  Mo.  247  (1S76)  ; 
alttration  within  thie  provision.  Coming  Evans*.  Job,  S  Nev.  332  (1873),  where  the 
«.  Orem,  23  Barb.  83  ;  Bmith  v,  Helmer,  decisiona  in  that  State  and  elaenhere  are 
7  Barb.  4ie ;  Morria  v.  People,  3  Denio,  reviewed  by  HawUy,  J.  The  word 
B81.  Where  a  Constitutlan  requirea  that  "town"  —  at  used  in  constitutional  in- 
acta  of  incorporation  shall  have  "the  hibition  of  epecial  laws  regulating  the 
aaaent  of  at  leMt  two-tbirda  of  e«rh  internal  affiure  of  towns  and  counties  — 
house,"  the  word  "house"  tneaos  the  ie  » generic  term,  including  cities.  State 
nMmbera  preaent  doing  boeineas,—  these  «.  ParsoDi,  10  "S.  I.  L.  1.  But  in  the 
being  a  qnoruni, —  and  not  a  m^ority  of  absence  of  any  dear  expresdon  of  a  con- 
all  the  member*  elected.  Sonthworth  v.  trar;  intent,  the  term  "  mnnicipal  cor- 
Boilroad  Co.,  2  Hich.  SS7.  poration"   in  any  etatute  must   be  taken 

■  Humboldt  v.  HcCoj,  23  Kan.  S49  ;  in  the  strict  constitutional  tense  as  not  in- 
Oreen  v.  Indianapolia,  25  Ind.  400.  eluding  towns.     Eaton  v.  Manitowoc,  44 

■  State  V.  Johnaon,  1  Kan.  178  (lgS2) ;  Wit.  189.     Ante,  aec  20,  and  note. 
MUra,Piiti,  inn,  S  Iowa,  3U(lseo),where 
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§  49.  "Mnniolpal  PnipoM,"  what?  —  The  Constitutions  of  aotne 
of  the  States  contain  a  provision  that  mrporationt  thall  not  be  creaUd 
by  spteial  acts  except  far  municipal  purposes.  What  is  a  manieipal 
purpose  witfain  this  provision  has  beea  several  times  considered.' 
An  act  incorporating  a  board  of  commissioners  for  filling  up  certain 
slough  pooda  in  the  aty  of  St.  Louis  was  held  to  create  a  corpora- 
tion for  mouicipal  purposes  within  the  meaning  of  the  Constitution.' 
An  act  creating  a  board  of  park  conuniasibneiB  was  considered  to 
constitute  them  a  corporate  authority,  the  object  of  theii  creation 
being  mnoicipal  in  its  character.'  So  a  corporation  to  carry  on  a 
public  school  and  raise  funds  for  its  sapport* 

§  50  (27).  L«giBlatlTo  Dniy  Iwtd  to  ba  ai«oraUoiMi7.  —  Hie  Con- 
stitutions of  several  of  the  States  contain,  substantially,  this  provis- 
ion, derived  from  the  Constitution  of  New  York :  "  /(  sliall  be  the 
duty  of  the  legislature  to  provide  for  the  organisation  o/ffUies  and 
incorporated  villages,  and  to  restrict  their  power  of  taxation,  aesees- 
ment,  borrovnng  money,  contracting  debts,  and  loaning  their  credit,  so 
as  to  prevent  abuses  in  assessments,  and  in  contracting  debts  by 
such  municipal  corporations."'  This  obviously  enjoins  upon  the 
l^ialature  the  duty  of  providing  suitable  and  proper  restrictions 
upon  the  enumerated  powers ;  but  in  what  these  restrictions  shall 
consist  and  how  they  shall  be  imposed  are  subjects  left  to  the  dis- 
cretion or  sense  of  duty  of  the  legislative  department,  with  the 
exercise  of  which  the  courts  cannot  interfere."  The  Supreme  Court 
'  State,  ex  rtl.  Chotetn  «.  LefGngwall,  eorpoiUioa  b;  Bpeciml  act  lb,  ante,  mc 
54  Ho.  46S  (1673),  where  the  snbject  ia     M. 

•UboratBljr  discuBMii,  and  tli«  concladoa         *  St.    Lonia  v.   Shklds,    6S  Ho.   317 
iMched  waa  that  oorporetioiia  for  "maul-     (167B). 

dpal  purpMea  "  under  the  Coaadtatiou  of         *  People  d.  SaloDMD,  61  III.  37. 
Mimovri  miiat  ba  connected  with  the  mu-         '  Horton  d.  UoMle  School  Comm'n,  4S 
Dkipal  corpondoD  itoelf,  and  be  inatitntad     Ala.  598.     Bee  comment  of  Wajner,  J., 
br  the  pnrpoae  of  auTjring  oat  aoma  of    on  this  dei;uion  in  St.  Lonia  n.  Shielda,  S3 
the  objecta  of  tjie  mamci|ia1ity.      Under    Ho.  2G1  (187fl). 

tin  Cooatitntion  of  CtUifonia,  which  pro-  *  tfeia  York  Conatitation  1846,  ait.  viii. 
Tidet  that  "  eorporatfona  may  be  formed  aec.  9  ;  Witcantin  Conrtitntion  1818,  art. 
under  general  lawi,  but  shall  not  be  ere-  zi.  sec  3  ;  J/MA^nConatitution  1869,  art. 
ated  by  special  act,  eicept  for  municipal  zii.  aec.  18  ;  Ongon  Constitntion  1SG7, 
parpoMa,"  a  oorporatian  cannot  eierdao  art  zi.  aec.  6;  Zonsiu  Conatitation  186B, 
•ny  power*  except  those  conferred  by  gen-  art.  sil  tec.  G  ;  see  Paine  v.  Spratlay.  6 
aral  Iswa.  The  legislstnre  cannot  confer  Kan.  62S ;  Nivada  CoDatitutioQ  ISSl,  art. 
on  inch  corporationa  any  powers  or  grant  TiiL  sec  8 ;  ff^maka  ConstitutioD,  art. 
them  any  pTivilegea  by  spaeial  act.  San  viii.  see.  4  ;  Otlifamia  Con»titntion  1849, 
,  Fruioiaco  v.  3.  V.  W.  W.,  48  Cal.  49S  aec  87  ;  Ohio  Constitution  1861,  art  xiit 
(1871).  A  grant  Of  an  easement  in  a  mc.  6.  Pat,  aec.  7S0,  note.  See  also 
street  mada  by  the  legislature  to  a  corpo-  chapters  ralatlDg  to  Coutraeta  and  Tai- 
fation,  is  paielya  grant  of  cnrpnmtepaiTpr,  atian,  po^ 
and  therefore  cannot  be  msdv  to  »  private         *  The  failure  of  the  Ic^fialatnra  to  pei-. 
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of  WisGonein,  in  the  case  cited  in  the  note,  holds  to  some  extent  a 
conttary  view,  but  ita  judgment  was  in  eSect,  although  not  in  terms, 
overruled  by  the  Supreme  Court  of  the  United  States,  and  it  is  not, 
in  ita  full  extent,  in  luuinony  with  the  view  elsewheie  taken  in  the 
State  courts.* 

§  51  (28):  "  Only  Ooa  Objaot,  wUob  BhaU  b*  exprewttd  In  th* 
tltla."  —  Many  of  the  State  Constitutions  contain  in  substance  a  pro- 
vision that  no  legidative  act  shaU  embrace  more  than  one  obfeet  or,  aa 
tome  of  them  phrase  it,  one  luhject,  which  shall  be  expretsed  in  Ua  ittU, 
In  some  of  the  Constitutions  this  prohibition  is  limited  to  local  and 
private  acts.  The  purpose  of  such  prohibitions  is  obvious.  The 
unity  of  object  or  subject  is  to  prevent  "  log-rolling  legislation,"  by 
prohibiting  the  joining  of  distinct  measures  with  a  view  to  combine 
votes  for  all  Requiring  such  subject  or  object  to  be  expressed  in 
the  title  is  to  prevent  deceptive  titles,  and  to  enable  members  of  the 
legislature,  and  the  people,  through  the  usual  publication  of  lef^la- 
tive  proceedings,  to  form  Siom  the  title  an  opinion  of  the  nature  and 

foRD  the  dntf  rcUtiTe  to  Kstiicting  the  White  c.  Stamfoid,  S7  Conn.  G87  ;  New- 
power  of  taxation,  Ac,  enjoiiiod  by  tha  too  v.  AtchiaoD,  81  Kan.  IISI  (quoting 
conBtitntional    provuioa     ibove     cited,  the  text). 

"ina;,"u;B  Aaniuy,  J,,  in  Hill  t>.  Hig-  >  Foater  n.  Kenosha,  12  Wia.  SIS 
don,  5  Ohio  St  218,  "be  of  vary  aerioai  (1860).  The  Ic^lature  cannot,  consiM- 
impott,  bat  lays  no  (bondation  toijtidieitU  entlj  with  thia  raatrictioii,  coDfsr  npon  a 
correction."  See  Ualoy  v,  Harietta,  11  municipal  oorpontion  an  unlimited  power 
Ohio  Sl  636,  flS8,  where  thij  view  i>  left  to  levy  taxes  and  raiae  money  for  extra 
open,  but  holding  that  the  legiilature  municipal  purpoaea,  inch  aa  aiding  rail- 
alone  hu  the  power  to  determine  the  road  companiei ;  and  an  amendment  to 
mode  and  mauure  of  the  rsatriction  to  be  the  charter  of  a  city,  aathoriaing  ita  couii' 
impoeed.  It  wai  also  left  open  in  tha  cil  "to  levy  and  collect  ipecial  taiei  for 
People  V.  Mahaney,  13  Mich.  481,  but  anj/  porpoee  (aside  from  what  ma;  be 
thia  can  illuatcatea  what  is  a  eafficient  ty-  epeciaUy  provided  for  In  the  dty  cbuter) 
itrielum  on  the  power  of  taxation  to  meet  which  may  be  considered  eoantial  to  pro- 
tha  oonatitutional  requirement  See  alao  mote  or  eecnre  the  common  iutaKOti  of 
Coolcy,  Const  Lira,  filS  ;  Hailmad  Co.  v.  the  dty,  or  borrow,  on  the  oorpoiate 
Connelly,  10  Ohio  St  165,  To  the  effect  credit  of  the  city,  any  anm  of  mosey  at 
that  the  constitutional  prDviaion  iinoted  in  a  rate  of  iotereet  not  exceeding  ten  per 
the  tazt  does  not  take  away,  hut  recog-  cent,"  on  obtaining  the  preriona  sanction 
nizea,  the  dUcretion  of  the  l^islatnre  in  of  a  m^ority  of  the  Totera  of  the  city,  it 
conferring  powen  of  the  enumerated  char-  void,  and  the  reqninment  of  tha  lanctioa 
BCter  upon  municipal  corporations,  and  of  tha  votera  is  not  a  restriction  on  tba 
that  auch  discretion  ia  not  reriowable  by  power  to  levy  taxes  or  contract  debts, 
the  courts,  see  Bank  of  Rome  n.  Rome,  13  within  tlie  meaning  of  tha  Conatitntion, 
K.  T.  38  (1858) ;  Benson  v.  llajror,  *c-  the  court  bainn  of  opinion  that  tha  duty 
of  Albany,  3i  Barb.  34B  (1867) ;  Clarke  «.  of  imposing  the  limitation  tvats  on  the 
Kocheater,  21  Barb.  4*Si  Grant  e.Conrter,  leglalature.  lb.  But  sae  Campbell  v, 
31  Barb.  2SS  ;  Wynehamer  t.  People,  13  Eenoaha,  S  WeU.  IRl  (1866)  ;  City  «. 
S.  Y.  129;  Baltimore  v.  Stole,  16  Md.  Ump«>n,  9  Wall.  177  (186B) ;  and  the 
876;   People   «.   Draper,  IS  N.  Y.  C32  i  authorities  dted   in  the   laat  note.     Sea 
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objects  of  the  bilL'  Sulgect  to  the  forcing  fundamental  require- 
menla  the  pioTisioii  has  been  fireqaently  and  properlj  coDstrued  to 
require  011I7  tJie  general  or  ultimate  object  to  be  stated  in  the  title, 
and  not  the  details  hy  which  the  object  is  to  be  attained.  Any  pro- 
vision fairly  and  reasonably  connected  with  and  calculated  to  carry 
the  declared  object  into  effect  is  unobjectionable,  although  not 
specially  indicated  in  the  title.  It  is  sufficient  if  the  title  fairly 
expresses  or  plainly  gives  notice  or  warning  of  the  subject  dealt 
with  in  the  body  of  the  act  Thus,  where  a  Constitution  provides 
that  no  bill  or  act  shall  pass  containing  any  matter  different  from 
what  is  expressed  In  the  title  thereof,  an  act,  the  title  of  which 
declares  it  to  be  for  the  better  regulation  of  a  certain  town  (naming  it), 
or  to  amend  or  enlarge  the  powers  of  the  corporation  thereof,  is  sufG- 
cient,  without  enumerating  the  particulars  in  which  the  powers  are 
enlarged  or  extended.'  So  a  provision  in  an  act  entitled  merely,  "  An 
act  to  amend  the  act  iacorporating  the  city  of  M.,"  extending  the 
city  limits,  does  not  conflict  with  the  constitutional  requirement 
that  "  every  law  shall  embrace  but  one  object,  which  shall  be  ex- 
pressed in  its  titla"  '     Many  illustrations  of  the  judicial  construction 

Bogui  V.  Wfttertown,  30  Wii.  2G9  (1ST2),  court),  9  Ion,  101 ;  i.  P.  St.  Paul  o.  Coul- 

u  to  loaning  endit.  tar,  12  Hino.  41,  fiO  (18S6). 

For  other  raetrictioiu  upon  the  power  to        The  sulgect  of  a  Uw  to  incorporate  a 

eoDtnet  debts  and  limitations  upon  such  city  or  town  it  the  charttr  of  incorporruion, 

power,  see  chapten  on  Chartsra  and  Con>  and  tha  titia  need  not  enumerate  oil  tlis 

tiacta,  poA  poffBiB  intended  to  be  oonferred.     Lock- 

>  CartetCoan^i>.Sii)toii(Conat.  Ej.),  hartv.  Troy,  48  AU.  GSl  (1871).    Where 

120  n.  8.   S17;   Hontclair  i>.    Ranudell  the  title  to  an  Act  is  "  ta  emuolidaU  and 

(Const.  New  Jersey ),  107  U.  S.  147  ;  Jones-  aviend  Uu  xveral  adi  ineorporaiing  ifu  eily 

baro  «.  Cain^  &c.  K.  R.  (Const.  III.),  110  of  Bntnturick,  ami/or  other  purposes  Iherem 

D.  S.   192  ;    Hahomet  v.   Qnackenbush  maUimud,"  and  the  act  containg  a  provi- 

(ConsL  111.).  117  U.  S.  sot ;  Otoe  Connt;  aion  to  make  valid  and  confirm  "all  the 

«.  Baldwin  (Con!t.  Neb. ),  111  C  S.  1;  Ack-  ordinmm*  of  the  mayor  and  city  council  of 

leyScliooI  Dist  v,  Hull  (Const  lom],  119  the  city  of  Bmnswick  heretofore  passed, 

U.  &  ISS  -,  Jif  PhcenixTiUe,  109  Pa.  8(.  and  not  in  conflict  with  the  Constitution 

44  ;   Bt  Aiiy  Street,    118  Pa.  St  281 ;  of  the  State  of  Geor^  or  of  the  United 

Cooley,   CoDtb    Urn.  141-lGl,   and  au<  States,"  It  was  held  that  it  was  in  viola. 

thoriHes.  tion  of  the  CoostitntioD  of  1868,  which 

*  Oreen  ■.  Mayor,  R.  H.  Charlt.  (Oa.)  declan>s  :  "Nor  shall  any  kw  or  ordi- 
868  (18S2),  per  Late,  J.  ;  Mayor  v.  State,  nance  pass  which  refers  to  more  than  one 
4  Qtu  26  ;  Hill  v.  Decatur,  22  Oa.  203.  sabject-mstter,  or  contdns  matter  difler- 
Tezt  affinned.  Lnehrmanv.  Tszinf;  Dist,  ent  from  what  is  expressed  in  the  title 
i  Letk  (TeQn.)i  425 ;  Murphy  v.  State,  S  thereof."  Bneawick  t>.  Bmnawick,  SI 
Lea(Tenn,),  S7S.  Anactwhich,  in  effect,  Oa.  6S9  (1874).  And  in  a  later  case  it 
amended  the  charters  of  cities  of  a  certain  was  held  that  the  Act  of  1872,  entitled 
class  held  void  becaose  this  purpose  did  "  to  prescribe  the  manner  of  inoorpo- 
Dot  appear  in  iti  title.  State  v.  Wright,  rating  towns  and  Tillages,"  not  bsT- 
14  Ore.  365.  ing  bidicated  by  its  title  the  proviaion 

*  Uorford  V.  Hnger,  8  Iowa,  32  (18S9);  making  the  act  an  amendment  of  ex- 
Jlavis  «,  WooLumgh  (act  establishing  citj  latiag  mimiclp*!  cbsrten,  it  nnconitl- 
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of  this  constitutioDal  provision  as  applicable  to  maiu(upiiliti«  axe 
given  in  the  Dot& 

tutionaL     Ayeridge  «.   Comm'n,  60  0>.  2S  Fls.  483  (1S87).     Sm,  abo.  State  s. 

104.  Klvins  32  N.  J.  L  (8  Troom),  862  ;  BbUe 

A  statute  deti^no^  i»  ib  title  lu  an  «.  Newark,  S4  N.  J.  L.  (G  Vroom)  236  ;  In. 

amendmenl  to  a  cily  Aarter,  but  whidi  rt  Camm'ra  of  Elizabeth,  19  N.  J.  L,  (30 

vmbracea  objecta  foreigu  to  thB  cliartcr,  k  Troom),  488  ;  Sedgwick  Co.  r.  Bailej,  18 

in  couflict  with  the  Coustitution  and  void.  Kan.  600(1871);  Comm'nof  Marion  Ca 

Williamson    v.    Keokak,    41    Iowa,     68  «.  Comm'nof  Harvey  Co.,  38  Kan.  181  ; 

(1876).     The  judgment  in   the  case  laat  DevUn  v.  Hew  York,  88  S.  Y.  S  (1876) ; 

cited  would  seem  to  be  of  doubtful  cor-  People  v.  Willsea,  60  N.  Y.  GOT  (1875) ; 

rectneae  upon  the  facta.  Teonmaeh  v.  Phillip*,  6  Neb.  SOS  (1877)  t 

In  determining  whether  a  law  he  in  Dowt  n.  Town  of  Elmwood,  84  Fed.  Rep. 
conflict  with  the  proviuon  of  the  Gonad-  114  ;  Baltimore  ft  Ohio  B.  R.  Co.  v. 
tiltion,tA<  unify  o/lA«o£;'(idia  to  be  looked  County  of  Jefferson,  M  Fed.  fiep.  30C. 
for  in  the  ultimate  end  to  be  attaitied.  An  act  public  in  ita  nature,  in  which  the 
and  not  in  the  details  leading  to  that  end.  people  of  the  whole  Stata  have  an  interei^ 
State,  &c.  V.  Co.  Jni^e,  3  Iowa,  380  ;  bnt  uAuA  fpeeialtjr  ameenu  At  properly 
People  r.  Uabaney,  18  Mich.  181  (1866],  and  rig/Ui  e/ a  portum  ^  Oe  pwpiea/Ue 
holding  that  the  title  of  "  an  act  to  eatab-  Statt,  it  a  local  act  williin  the  meaning 
Lab  a  police  govemnient  for  the  city  of  of  the  Conetitation  of  Illinoia,  1818  {art. 
Detroit,"  wal  lufliciently  specific  ;  ap-  S,  sec.  S3),  requiring  the  aal^ect  thereof 
proved.  White  o.  Lincoln,  G  Neb.  GOG,  to  be  axpreeied  in  the  title  (citing  and  i»- 
(1877)  ;  Atty.  Oen.  e.  Bradley,  36  Mich,  viewing  various  caaei  in  Illinoia  and  elae- 
117  (1877) ;  People  e.  Hurlbnt,  34  Hich.  where  on  thia  anl^ect).  Applying  theia 
44  (1671);  e.  c.  8  Am.  Rep.  103.  Gomtlme-  principlaa  to  an  act  of  the  illinoia  legle- 
tiott  of  limHaff  eoruftitaLimal  promiion.  latnra  of  April  IS,  1B6B,  known  aa  the 
Arnoalt  t.  New  Orleana,  11  La.  An.  64  ;  Lake  Front  Act^  entitled  "An  act  in  t»- 
Kathman  v.  New  Orleana,  11  La.  An.  lation  to  a  portion  of  the  iubmerged  landa 
IIG  ;  People  v.  Mellen,  83  111.  181  ;  Bail-  and  Lake  Park  gronnda  lying  on  and  ad- 
road  Co,  V.  Oregory,  16  111.  21  ;  Davii «.  jacent  to  the  shore  of  Lake  Michigan 
State  (inspection  act  for  Baltimore),  7  Hd.  on  the  eaitem  front^ie  of  the  Oity  of 
161;  AnnapolU  d.  Slate,  30  Ud.  312;  Chioigo,"  it  waa  held  that  aince  the  gene- 
Lafon  «.  Duft^tcq,  8  La.  An.  8G0  ;  At  ral  aubject  of  that  act  waa  the  diapnaal  of 
Airy  Street,  113  Pa.  St.  281  (1886);  Xt  lands  on  and  adjacent  to  the  ahoie  of 
Phixnixville,  100  Pa.  St.  11  ;  Ottawa  «  Lake  Michigan  on  the  eaatem  frontage 
People,  IS  111.  233  (1888)  ;  Miles  v.  of  Chicago,  the  sulyect  waa  sufBcieutly 
Cliarleton,  2B  Wis.  40O  (1872) ;  Mnrdock  eipreased  in  the  title  within  the  meuiing 
E.  Woodaon,  2  Dillon,  C.  C.  B.  188  (1873);  of  the  Constitution,  which  providea  that 
Hubert  D.  People,  19  N.  Y.  132  (1873);  alllocal  law*  mnet  contain  bat  one  sub- 
State  V.  Union.  S3  N.  J.  L.  360  (1  Troom),  jeet,  which  mnst  be  sipressed  in  the  title, 
where  the  subject  is  fully  dlKUssed.  Uont-  Illinoia  v.  III.  Cent.  B.  B.  Co.  ( Lake  Front 
rUir  o.  Ramsilell,  107  U.  S.  117,  in  which  Case),  38  Fed.  Bep.  730  (MarUm  and 
Mr  Joatice  Earlati  qnoted  the  oidnion  in  BlodgeU,  JJ.).  Where  the  act  haa  bat 
State  V.  Union,  tupra,  and  added,  "The  one  general  object  it  ia  sufficient  if  ibe 
objections  should  be  grave,  and  the  con-  object  or  enbject  ia  fairly  expressed  In 
Itict  between  the  atotnte  and  the  Constitn*  the  title.  White  b.  Lincoln,  6  Meb.  SOS 
tiou  palpable,  before  the  judiciary  shanld  (1877)  ;  BImA  v.  Cohen,  S3  Ga.  621 
disregard  a  legislative  enactment  upon  the  (1874);  Lockport  «.  Oaylofd,  01  111. 
Bole  gronnd  thet  it  embraced  more  than  276  (1871),  where  a  euraMte  aet  legal- 
one  object,  or  if  hut  one  object,  that  it  iaiug  werrants  waa  held  invalid  becanae 
waa  not  sufficiently  exprcased  by  the  it  did  not  set  forth  the  subject-matter  in 
title."  Hontclsir  «,  Ramadell,  iu;rra,  fol-  the  title.  In  Watertown  «.  Fairbanka,  6G 
lowed  in  State  «.  Comm'r*  of  Dunl  Co.,  S.  T.  G88  (187fi).  a  l^Jdative  act  vail- 
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dating  prarioua  lll^nl  uwesmenti  ww  (not  yat  reported,  bat  will  probably  ap- 
hald  to  conflict  with  tile  coiutitntiolial  petir  Id  118  or  Hi  S.  Y.  Rep.)>  lelatiiig 
raqoinmeut  (art.  3,  aec.  IB),  that  "  no  to  the  riglu  of  Ou  de/aidant  ecmpany  U 
private  or  local  MU  ahall  embrace  more  emiMruet  mi  tindayroand  raiivaf/  i» 
than  one  inbjeet,  and  Umt  thtll  be  ex-  BToadvxtf/  imd  Maditm  Avenue  in  Hew 
pioued  in  the  title."  An  act  entitled  York  City.  It  was  incorporated  in  I8«8, 
"  An  act  to  legalize  and  anthoriie  the  as-  b;  a  local  and  private  act  to  tranamit 
■eaament  of  etreet  Improvementa  and  SS'  packagee  and  merchandiM  by  msani  ot 
■esamenta,"  iiot  upecifjing  an;  dty  or  pneumatio  tabes.  In  187S,  by  local  and 
locality,  held  not  lofficiently  to  exprcM  private  act  it«  charter  was  amended,  and 
the  mbject  of  the  aot,  which  wu  aolely  the  tiOt  thereof  eipruaied  that  it  wai  an  act 
to  legalize  certain  prooeedinga  of  the  com<  '  *  to  provide  for  the  traiuportation  of  paa- 
mon  cooncil  of  a  dngle  city.  Durkee  v.  Mnger*  in  wid  [jiuaumatic]  tnbet."  In 
City  of  Jaoeaville,  26  Wia.  697.  Under  the  body  of  this  amended  act,  however,  the 
an  ad  (o  rtoitt  the  Aarttr  of  a  specified  corporation  was  given  authority  to  con- 
city,  then  may  be  conferred  upon  the  struct  and  operate  tm  otdinary  railway 
tnonicipality  the  usual  l^ialative,  taxing,  under  tbs  aaid  atreeta.  The  amended 
jadicial  and  police  powers,  including  the  act  of  1873  was  held  to  he  uuconstitn- 
creation  of  a  city  court.  This  ia  but  one  tional  because  the  title  was  deceptive^ 
satject,  and  a  charter  with  snch  a  title  Giving  the  judgment  of  the  court  on  this 
does  aot  infringe  the  provision  of  the  Con-  point.  Earl,  J.,  said :  "  The  constraction 
atitntion  that  no  local  biU  shall  embrace  of  snch  a  railway  [an  ordinary  railroad] 
more  than  one  sattject  which  ehall  be  ex-  by  such  a  corporation  is  certainly  a  Butyect 
pressed  in  its  title.  Harris  e.  People,  50  not  eipreswd  iu  the  title  of  the  act  The 
N.  T.  600  (187G),  where  tblger,  J.,  ex-  onlysabjectthereindicatedisthe  transpor- 
plains  the  olyect  of  this  constitutional  tation  o(  passengers  and  property  thron^^ 
provision  to  be  "to  prevent  the  joining  pneumatic  tubes  by  atmospheric  pressore. 
of  one  local  tntijeot  to  another  or  others  A  title  purportiug  that  an  act  provides 
of  the  same  kind,  or  to  one  or  more  gene-  for  pnenniattc  ttaosportatlon,  wonld  not 
nt  mittjects,  so  that  each  should  gsther  be  snSicient  for  an  act  authorizing  the  coo- 
votes  for  all ;  and  to  sdvise  the  public  struction  snd  operation  of  a  horse  railway 
and  the  locality,  and  the  repreaentativee  or  a  steaoi  railway,  as  a  title  purporting 
of  the  locality  and  of  other  parts,  of  the  that  an  act  autborizas  a  line  of  omnibnaea 
general  purpose  of  the  bill,  so  that  those  for  the  transportation  of  passengers  wonld 
interested  might  be  on  their  goard  as  to  not  be  sufficient  for  an  act  authorizing  the 
the  whole  or  as  to  the  details."  People  c.  conitmction  of  a  railway  for  the  aamepur- 
Snpervison,  4S  N.  T.  10.  See  alao  Snl-  pose.  The  constitutional  proviuon  re- 
livanv.  Hew  York,  S3  N.  Y.  652  (1873);  ferred  to  has  been  deemed  by  statesmen  and 
Tolkening  /n  rt,  GS  N.  Y.  660  (1873)  ;  jnrista  —  eoaditorta  Ugam  —  of  so  mnch 
Astor,  In  rt,  60  N.  Y.  363  (1872);  Mayer,  importance  that  It  ia  found  in  the  tnnda- 
In  rt,  60  K.  Y.  G04  (1872) ;  and  Peopls  mental  law  of  most  of  the  Statea.  Its 
t>.  Briggs,  CO  N.  Y.  GG3,  where  the  pnr-  ptirpott  ia  to  prevent  fraud  and  deeeptvm 
pose  of  the  constitutional  provision  is  well  by  concealment  iu  the  body  of  acts  snb- 
eipoonded  by  Churdi,  C.  J.  People  v.  jxcta  not  by  their  titles  disclosed  to  the 
Rochester,  60  N.  Y.  G2G  (1872),  The  gBueTal  public,  and  to  legialatora  who  may 
word  "private"  (art.  S,  sec  16,  lupra)  rely  upon  thftm  for  information  aa  to 
refers  to  " persona,"  the  word  "local"  to  pending  legislation.  When  the  subject  la 
"  territory."  People  v.  O'Brien,  88  N.'  Y.  eipreased,  all  matters  fairly  and  reason- 
IBS  ;  People  v.  Supervisors,  43  N.  Y.  10  i  ably  connected  with  it,  and  all  measures 
People  V.  Hills,  8GN.  T.  44B,  461.  which  will  or  may  facilitate  its  accomplish- 
The  conititntional  provision  In  New  ment,  are  proper  to  be  incorporated  in  the 
York  aa  to  the  tilU  at  local  and  private  act,  and  are  germane  to  the  title.  The 
bills  (art.  8,  aec  16,  mpra),  underwent  title  must  be  such  at  least  lu/aiWy  toiuff- 
carefnl  consideration  in  the  Court  of  Ap-  gtM  or  give  a  din  to  the  tuijeel  dealt  witA 
ppaU  in  the  great  cases  of  Aator  and  Bailey  tn  tJte  act,  and  unless  it  noTnes  up  to  this 
V.  New  York  Arcade  Hallway  Co.  (18SS)  standard  it  SiHa  below  the  conatltuCloiud 
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Kqulmnent  [The  itajat,  Ac  t.  Colgate,  Tided  for  in  the  ict.    Bnt  a  peraon  lud- 

13  N.  Y.  IM ;  People  v.  Uilla,  3G  H.  Y.  ing  the  title  alone  would  have  no  dot 

440, 4GS ;  HatteroTNew  Yoik,  io.  Bridge,  whatever  to  the  great  lailwif  scheme  ao 

73  N.  Y.   G27  1  Matter  of  Application  of  toall;  aathoriied  by  the  act" 
Department  of  Pablic  Parke,  8fl  N.  Y.         If,  however,  a  local  act  eontaioa  •  mb- 

4S9  ;  People  v.  Whitlock,  62  N.  Y.  ISl  ;  ject  which  it  properl; ezpraased  in  itatitle 

Matter  of  KnaoBt,  101  N.  Y.  ISS ;  Cooley,  it  la  valid  aa  to  that  anliject  although  it  U 

CoDBtitutional   Limititioni,   141],     Hera  invalid  as  to  a  subject  noleipreeeed.    Van 

the  only  labject  suggested  bj  the  title  is  Antwerp,  /n  re,  U  N.  Y.  261,  267  (1871)i 

the  transportation  of  paneugers  and  prop-  a,   P.  McGee's  Appeal,  114   Pa.  3t  470, 

erty  through  pneamatic  tabes,  by  atmoe-  478  (1886) ;  Dewhnrst  t>.  Allegheny  City, 

phericprassuie,  and  everything  appropriate  Oe  Fa.  St.  437  ;  Cooley,  Const.  Lim.  148. 
and  gennane  to  that  aul^ect  could  be  pre- 
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PUBLIC    AND    PRIVATE    CORPOEATIONS    DISTINGCISHEO.  —  LIE0ISLATI7B 

ADTHORITT  AMD  ITS  LIMTTATIOKS. 

§52  (29).  PobUo  Mia  Pilvata.  ■ — A  Jwtdamenial  division  of  cot- 
poratiouB,  heretofore  adverted  to,  ifl  into  public  and  privaU}    The 

>  AnU,  ohBp.  U.  MM.  10-27.  In  HiUa  Court  of  Cftlifomu,  eorpontioiu  ahonld 
e.  Willumi,  11  Ired.  (N.  C.)  I*w,  6S8,  bo  dindsd  into  three  cluaei,  to  wit  ; 
(1854).  Patnnt,  J.,  commBuCiog  on  the  Public  mmucipal  corporatioDB,  the  oljject 
eommnii  divimoii  of  corporatiotu,  n;s :  of  which  la  to  promota  the  public  interest ; 
"The  pnrpoM  la  making  &U  corporitiolii  oorporatioiu  technically  privata,  but  of  & 
ii  the  accompliahiiMUt  of  soma  pt^lie  goad,  quati  public  charaotar,  havjjig  in  new 
Hence,  the  diridon  into  public  and  pri-  aouie  public  enterpriae  in  which  the  pub- 
Tata  has  a  tendenc;  to  coufuse  and  lead  to  lie  intarssta  ara  involved,  socfa  as  tailtoad, 
error  in  inTMtigation  ;  for,  unleoa  the  turnpike,  and  canal  companies ;  and  cor- 
pablic  an  to  be  benefited,  It  ia  no  more  poratione  strict!;  private.  Uiner'a  Ditch 
lawtnl  to  confer  'eidnaiTe  right*  and  Co.  e.Zellerbach,  87  Cal.  618(13^9).  The 
priTilsgea'  upon  an  artificial  bod;  than  opinion  of  Sawytr,  C.  J.,  in  this  case,  is 
u[«n  a  private  citizen.  The  tmhstantial  able  and  instructive.  The  author  pre> 
distinction  is  this :  Some  corpoiatione  me  fen  the  ordinary  divleion  of  corpora- 
created  by  the  mere  will  of  the  legislature,  tione  into  pablie  (which  includes  mn- 
there  being  no  other  parly  inierated  or  nicipal)  snd  private.  The  Civil  Code 
coneenud.  To  this  body  a  portion  of  the  of  California  thus  definee  public  snd 
power  of  the  legislatuTe  is  delisted  to  be  private  corpontions  (sec.  331) :  "  Cor- 
eiercised  for  the  pnblic  good,  and  it  is  porations  are  either  public  or  private, 
anlyectat  all Umestobe  modified,  changed.  Public  corpomtions  are  formed  or  oi^n- 
or  anDulled.  Other  corporations  are  the  ized  for  the  govemment  of  a  portion  of 
reanlt  of  eorUmcL  The  legislature  is  not  the  State  ;  all  other  eorporatjons  ere  pri- 
the  only  party  interested;  for,  although  vate."  Construing  this  section,  it  wss 
it  has  a  public  purpoee  to  be  accomplished,  held  in  Dean  n.  Davis,  Gl  Cal.  40S,  110, 
It  chooMS  to  do  it  by  the  instrumentality  that  s  levee  district  formed  under  an  act 
of  a  *eto»dpartjf.  These  two  make  a  con-  of  the  legisUture  for  reclamation  purposes 
tract.  The  expeetatian  of  benefit  to  the  waa  a  public  corporation.  CrodaU,  J., 
public  ia  the  moving  oonsiderBtion  on  one  saye  :  "  It  is  true,  perhaps,  that  it  was 
side ;  that  of  expected  remuneration  for  not  formed  or  organized  for  the  govern- 
the  ontlay  is  the  conaidatation  on  the  ment  of  a  portion  of  the  State,  in  the 
other.  It  it  a  eontrad,  and,  therefore,  broadest  sense  of  the  term  ;  nevertheless 
cannot  be  modified,  changed,  or  annulled  it  exercises  certain  governmental  fnnctionB 
without  the  consent  of  both  parties,  within  the  district.  To  constitnte  a  pub- 
Counties  are  an  instance  of  the  former,  lie  corporation,  it  is  not  essential  that 
railroad  and  tompike  companies  of  the  it  shall  exercise  all  the  tuuctioDS  of  gov- 
latter  class  of  corporaljans."  Tbii  recog-  arument  within  the  prescribed  district." 
niies  the  subttsntial  difference  between  %.  f.,  see,  alao,  People  v.  Reclamation 
the  two  classes  of  corporatious,  and  is,  in  District,  63  CaL  SIS  ;  Hoke  v.  Perdue, 
effect,  a  criticism  npon  the  names  by  63  CaL  64E.  See  Foster  v.  Fowler,  SO 
which  they  are  distinguished.  Pa.  St.  27  (IS68),  in  which  a  company 

According  to  the  view  of  the  Supreme  cnated  to  supply  a  dtj  with  water  ««• 
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importance  of  this  distiDction  cannot  be  too  much  emphasized,  since 
upon  it  are  based  the  legal  principles  which  so  broadly  distiDguisb 
the  two  classes  of  corporations.  With  private  corporations  the  pres- 
ent work  has  no  other  concern  than  to  point  out  by  way  of  illustra^ 
tion  wherein  they  diSer  from  those  which  are  public  Both  classes 
are  alike  rareated  by  the  legislature,  and  in  the  same  way,  —  by 
special  charter  or  under  general  incorporation  acts. 

§  53.  "Pt1mt«'  deflnedi  Dutmonth  CoUags  Caaa.  —  IVivate  cor- 
poraiiom  are  created  for  private,  as  distinguished  from  purely  public 
purposes,  and  they  are  not,  in  contemplation  of  law,  public,  because 
it  may  have  been  supposed  by  the  legislature  that  their  eetablish- 
ment  would  promote,  either  directly  or  consequentially,  the  public 
interest  They  cannot  be  compelled  to  accept  a  charter  or  incor- 
porating  act'  The  ament  of  Uie  corporation  is  necessary  to  make  the 
incorporating  etetute  operative ;  but  when  assented  to,  the  l^slative 
grant  is  irrevocable,  and  it  cannot,  without  the  consent  of  the  corpo- 
ration, be  impaired  or  destroyed  by  any  subsequent  act  of  legisla- 
tion, unless  the  right  to  do  so  was  reserved  at  the  time.  The 
celebrated  Dartmouth  College  Gate,'  by  its  construction  of  the  Federal 
Constitution,  incorporated,  wisely  or  otherwise,  into  American  juris- 
prudence the  prindple  which  has  been  attended  with  such  important 
practical  consequences,  namely,  that  privileges  and  franchises  granted 
by  legislative  act  to  a  private  corporation,  when  accepted,  constitute 

held  to  be  a  putdie,  «a  diitiogiddied  from  right  remiin  to  te  yet  folly  detennined. 

■  prirate  eorpontioD.     Unleae   there    Ii  An  ensctmeut  eierctBing  thie  right  might 

eome  epFcial  coottitntional  Tealziction,  the  be  of  anch  s  lutare  ee  to  deprive  the  coi^ 

legislature  of  ■  State   may  reguUte  the  poration    of    its   property    without   doe 

oompemiatioii  of  gnln  elevators  uid  pub-  procesi  of  law. 

Ik  vrarehotun,  and  fix  a  maximnm  rate  of  '  Anlt,  sec  44, 

obargea.Mnnn«.PeoplA,  69  111.  SOflSrS).  ■  Baitmonth   College    «.    Woodwaid, 

Affirmed  in  the  Supreme  Court  of  V.  9.  4  Wheat.  CIS.     All  attempt*  to  overthniw 

Hunn  V.  People,  Si  U.  9.  SIS  (lR7fl).  The  thia  judgment  have  fuled      In  the  great 

came  principle,  a»  mpBCti  the  legiilative  cue  of  the  People  v.  O'Brien,  Receiver, 

right  to  reguUte  the  ohaigea  for  railway  aiuing  out  of  the  acta  of  the  legislatora  of 

treneportatian  aervioei,  was  luiaerted  and  New  York  in  1S8S,  repealing  the  charter 

applied  by  the  Supreme   Court    of   the  of  the  Broadieay  Sttrfaee  Railtpay  Com- 

United  States  in  what  is  popularly  known  pony,    and   diaBolvlug  that   corporation, 

as  the  "  granger"  oaaee.     Chica;^  B.,  &  decided  by  the  Court  of  Appeals  of  Ifew 

q.  K,  R.  Co.  ».  Iowa,  94  D.  S.  166  :  Pike  York    (111  N.  Y.  1,  1888),  Ragtr,  C.  J., 

•.  Chi<!ago  ft  N.   W.  R.  K.  Co.,  94  U.  8.  speaking  of  the  Dartmouth  College  Case, 

104  ;   I^wranca  v.  Chicago  A  N.  W.  R.  saye  :  "Although  it  hu  sometimes  been 

Co.,  IM  U.  S.  164  ;    Chicago,  M.,  &  St.  P.  ciiticiBed,  it  has  been  uniformly  aequieaced 

R.  Co.  V.  Ackley,  64  C  S.  179  ;  Winona  in  by  the  courts  of  the  aevenl  Statte  as 

k  8t  P.  B.  Co.  V.  Blake,  94   V.   S.   ISl  ;  the  law  of  the  land,  snd  may  be  regarded 

Southern  Minn.  R.  R.  Co.  e.  Coleman,  94  as  too  firmly  settled  to  admit  of  question 

U.  8.  ISl ;  Stone  v.  Wisconsin.  94  U.  S.  ordispnte."    /n>n,  sec.  68  a,-   jiMt,  secb 

181.    The  Umltatknis  upon  this  general  US. 
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a  amiraet  within  the  meaniDg  of  the  clause  of  the  Gonstitutioa  which 
Becnres  iDviolability  of  coDtaiscts  by  ordaioii^  that  ao  State  shall 
pass  any  law  impairing  their  obligation ;  aud  heoce  a  law  materially 
altering  the  charter  of  such  a  cotporatioD  is  unconstitutional,  unless 
the  power  to  alter  it  was  reserved,  either  generally  or  specially, 
when  the  grant  was  made. 

§  54  (30).  Pablio  Corporatlona  deflnad.  —  Public  including  muni- 
cipal corporatione  are  called  into  being  at  the  pleasure  of  the  State* 
and  while  the  State  may,  and  in  the  case  of  municipal  corporations 
usually  does,  it  need  not,  obtain  the  consent  of  the  people  of  the 
locality  to  be  affected.  The  charter  or  incorporating  arf  of  a  muni- 
cipal corporation  is  in  no  sense  a  emUraci  between  the  State  and  the 
corporation,  although,  as  we  shall  presently  see,  vested  rigbte  in 
favor  of  third  persons,  if  not  indeed  in  favor  of  the  corporation  or 
rather  the  community  which  ia  incorporated,  may  arise  under  it 
Public  corporations  within  the  meaning  of  this  rule  are  such  as  are 
established  for  public  purposes  exclusively,  —  that  is,  for  purposes 
connected  with  the  administration  of  civil  or  of  local  government,  — 
and  corporations  are  public  only  when,  in  the  language  of  Chief- 
Justice  Marshall,  "  the  whoh  interesta  and  franchises  are  the  exclusive 
property  and  domain  of  the  government  itself,"  such  as  quasi  corpo> 
rations  (so  called),  counties  and  towns  or  cities  upon  which  are 
conferred  the  powers  of  local  administration.  Subject  to  consti- 
tutional limitatioDS  presently  to  be  noticed,  the  power  of  the  l^isla- 
ture  over  such  corporations  is  supreme  and  transcendent:  it  may, 
where  there  is  no  constitutional  inhibition,  erect,  change,  divide,  and 
even  abolish  them,  at  pleasure,  as  it  deems  the  public  good  to 
require.' 

1  DBFtmonth  College*.  Woodward,   4  conlduot  be  impaired  by  mbnqnentlegU. 

Wheat  SIS  (IS19)  ;   Allen  it.  McKean,  1  lation.      But,  said  N^tan,  J.,   with  hii 

SonmeT.  276  (ISSS)  (the  BowdoiD College  nsnal  cleanieaa,  "It  is  an  uuMUud  and 

Cesa  elaborataly  oon^dered  by  •Sory,  J.) ;  tma    abenni    prapoeition    that   political 

see  lefeteana  to  tliis  caae,   2  Stoiy'a  Life  power  eonrerred   by  the  legialatnre    can 

and   Letters,  150;   Pattoraon  v.  Society,  become  ■  vested  rij^ht  *«  oTouuf  CAe  (Towrn- 

fc.,  4  Zttbr.  (2*  N.  J.  L. )  385  i  Cheany  mnU  In  any  individual  or  body  of  men." 

».  Hooier,  6    B.   Mon.   380 ;    Berlin   v.  a.    p.      Penobacot   Boom    Corporation  r. 

Gorham,  31   TH.   H.   26S ;  Meriwether  v.  LawBon,  16  M«.  224  ;  Yarmonth  v.  Ifartb 

Garrett  (repeal  of  charter  of  city  of  Mem-  Tarmouth,   84    Me.  411   (1SS3)  ;    Story, 

phU),  102  U.   8.  472,  611,  (18S0),  citing  Cora.   Const.,  seas.    1385.   1383  ;   North 

teit ;  Sinton  v.  Carter  Co.,  23  Fed.  Rep.  Tamionth  r.  Skillings,  46  Me.  133  (1853){ 

635 ;    People  v.  Morris,    18  Wend.   835  Girard  v.  Philadelphia,  7  Wall.  1  (18«a)  ; 

(1335).  In  this  case  the  defendant  ineigted  UDitedStBtesr.RailroBdCo.,  ITWall.  322; 

that  the  rights  and  priTileges  conferred  Philadelphia   v.    Fox,   S4   Pa.   St.    169  ; 

upon  the  Tillage  of  Ogdenibarg  by  the  Mobile  r.  Watson,  IIS  C.  S.  289  (1885) ; 

act  tooorporatiDg  it  were  wuted  rifflttt,  and  onle,  mc.  9 ;  Jeney  City  v.  Sailnnd  Co., 
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§  55.     Foim  of  OTBiit  doaa  not  affect  Bxtent  of  Poww. — The  extent 
of  the  l^islative  control  over  public  or  muaicipal  corporations  ia  not 

80  K.  J.  Eq.  8S0  ;  Rundls  v.  DeL  ftc  was  held  that  the  gerieral  government  amid 

Can&L   Co.,     1    WalL    Jr.    276,    S.  C.     U  iMlaxthi  ineotiuarproptrlyo/ liecity  of 

How.   80 ;    TiDBman  v.   Railroad   Co.,  2  BcUHmora  under    the   Internal    Beremie 

Datch.  (N.  J.)  118  ;  State  v.  Brannm,  3  Aut  (po>t,  wc   77S),   ths   conit  diacuaset 

Zabr.  (28  N.  J.  L.)  485  ;  State  v.  Fuller,  and   examines  the   nature    oF  municipal 

6  Vtoom  (Si  N.  J.  L.)  227  ;   Patterwn  v.  corporatiana  and  the  relation  the^  Buatain 

flociet;,&c.,4Zabr.  (Z4N.J.L.)3SG;aiU«,  to  the  State,  of  which  they  are  treated  as 

Mtc.41;Suteii.JenningB,27Ark.llB(lS72)j  anus  or  agencies.     The  court  aajra,    "A 

Clinton  v.  Railroad  Co.,  %i  Iowa,   ib&  ;  municipal   oorporatiOD  like    the    city  of 

8411  Frandioo  t>.  Canaran,  42  CaL  Gil  ;  Baltimore  ia  a  repreaentatiTe  not  only  ot 

Demarest  e.   ITew   York,   74  K.  Y.  161,  the  State,  bat  U  a  portion  of  its  govcni- 

s.  c.  below,  11  Hun,  IS  ;  Cornell  v.  Pea-  mentalpower.     It  is  one  of  its  creatures, 

pie,  107  IIL  S72  ;  Lutz  c.  CrawfoidiTille,  made  for  a  specific  purpose,   to  exercise 

109  Ind.  46fl  ;  Wood  d.  Town  of  Oxford,  within  a  limited  sphere  the  pawm  of  the 

97  N.  C.  227  ;   David  «.  Portland  Water  Slate.      The  State  may    withdraw   these 

Comm'n,  14  Oreg.  98 ;  Portland  &  W.  V.  looa]  powers  of  governtnent   at  pleasure, 

B.  R.  Co.  V.  PoTtUnd,  14  Oreg.  ISS  ;  /»  r«  and  may,  through  its  legislature  or  other 

Malone's  Estate,  21  S.  C.  485 ;  Harris  e.  appointed    channels,    govern     the    local 

State,    62  Tei.   723.  '*  A  munfctpoi  mr-  territory  as  it  governs  the  State  at  large. 

poration,  in  which  is  vested  some  portion  It  may  enlarge  or  contract  its  powers  or 

of  the  administration  of  the  government,  destroy  its  exiaCence.     Asa  portion  of  the 

may  be  changed  at  the  will  of  the  legisla.  State,  in  the  exercise  of  a  limited  portion 

tnre.     Such  ia  a  public  corporation,  uaed  of  the  powers  of  the  State,  it«  rerenucs, 

for  public  purposes."    Per  McLtan,  J.,  in  lilcs  those  of  the  State,  are  not  suliject  to 

State  Bank  v.  Knoop,  16  How.  U.  S.  869,  taxation."     Post,  sees.  100,  77S,  77C. 

880(1868).     '  Public  or  municipal  cor-  Aa  to  extent  o/  lkoislative  coktboi, 

poratiouB  are  ealablished  for  the  local  gov-  and  Ae  didindimi  beliceen   rcnuo   and 

emment  of  towns  or  particular  districta.  pmvat*  eorporaliotu  in  lAtf  raped,  see 

The  special  powers  conferred  upon  them  i^fra,  sees.  66,  S8  a,  7Z-74  a,  and  cases  ; 

are  not  meted  righte  a*  againd  l/ie  State,  Cooley,  Taxation  (2d  ed.},  688.  See,  also, 

bat,  being  wholly  political,  exist  only  dur-  People  v.  Wren  (division  of  a  county),  4 

lug  the  will  of  the  general   1egiaUtni«  ;  Scam.  (111.)  273  ;  Martin  e.  Dix,  52Misa. 

otherwise,    there    would    be    nnmberless  C3  (1876) ;  People  v.  Detroit,   28    Uich. 

petty  governments  existing    within    the  228  (1878) ;  s.  o.  IS  Am.  Rep.  202 ;  Xew 

State  and  forming  part  of  it,  but  indepen-  Orleans,  kc.  Co.  v.  New  Orleans,  26   La. 

dent  of  the  control  of  the  sovereign  power.  An.    617  ;    ColtiB    n.    Hadison    County, 

Such  poweramay  at  any  time  be  repealed  Breese   (111.),   120  ;    Laramie    County  v. 

or  abrogated  by  the  legislature,  either  by  Albany  County,  92  IT.  S.  307  (1875)  ;  C.  ft 

a  general  law  operating  upon  the  whole  A.  K  R.  Co.  n.  Adler,  G6  UL  344  ;  State 

State,  or  by  a  special  act  altering  the  pow.  v.   Brannin,  8  Zabr.   (23  N.  J.  L.)  48B  i 

era  of  the  corporation."    Sloan  v.  State  Bader  c.  Road   Diat.,  7   Troom  (36  X.  J. 

(implied  modification  of  charter  as  to  vend-  L.),  273:    Bush  v.    Sbipman,    4    Scam. 

log  liquor  by  subeeqnent  general  law),  B  (6  111.)  190 ;  HnlUday  v.  People,  6  Gilm. 

Blackf.   (Ind.)  881  (1847),   per  SmitA,  J.  (10   ill.)  216  ;  Richland   County  v.  I^w- 

Approving  People  v.   Horria.  IS   Wend,  rence  Connty,  12  III.  8;  Trustees,  te.  v. 

826  ;  Armstrong  v.  Comm.  (as  to  removal  Tatmnn,  13  111.  80  ;  Gutxweller  v.  People, 

of   county  seat),    4    Blackf.  (Ind.)    208  11  111.  112  ;  San^cunon  County  t.  Spring- 

(1836) ;  pose,  sees.  62,  1S8.  field,  63  til.   66  (1872)  ;  State  v.   Mayor, 

In  the  case  of  the  United  States  v.  The  R.  M.  Charlt.    (Ga.)  2S0  ;  State,  &e.   v, 

Baltimore    &    Ohio    Railroad    Company,  St.  Louis  County   Court,   31   Mo.   646  ; 

decided  by    the    United   SUtes  Supreme  Pnrdy  v.   People,  4  Hill  (N.    Y.),    385; 

Court,  17  Well.  322  (1872),  in  which  it  Horsy  a.  New&ue,  8  Barb.  046 ;  Lloyd  e. 


D.qit.zeaOvGoOt^lc 


§  56         PUBLIC  AND  PBITATI  COBPOBATIONS  DISTIKGDISHED.  95 

impaired  hj  reason  of  the  fact  that  the  charter  is  granted  in  the 
lame  act  thai  creates  a  private  corporation,  whose  rights  cannot  be 
changed  without  its  consent'  Where,  in  incorporating  a  gas  com- 
pany, the  legislature  reserved  the  power  to  alter,  modify,  or  repeal 
the  charter,  it  is  competent  for  it,  by  subsequent  legislation,  to 
subject  the  company  to  supervision  and  control,  and  to  confer  upon 
the  municipal  corporation  in  which  the  works  of  the  company 
are  erected  the  power  to  n^late  the  price  of  gas,  and  ordinaDcus 
duly  passed  in  pursuance  of  such  power  are  binding  upon  the 
company.' 

§  56  (31).     DllTetenow  betwaan  Public  and  Privata  CorporatlonB 
lUustrataa.  —  Some  of  the  leading  diferencea  between  public  and  private 

Major,  »c.  of  New  York,  5  N.  T.  0  Seld.)  84   ft.  St.   IflB  (1870).    The  doctrine  ii 

Se9  i  Lowber  t.  Same,  7  Abb.  Pt.  B.  248  ;  hen  lud  down  that  since  the  legislature 

Oreen  n.  Same,  6  Abb.  Pr.  R.  503  ;  Aurora  cannot  alienate  any  part  of  tt«  legisladTe 

e.  Weat,  9  Inil-  71 ;  Plymouth  v.  Jackson,  poirer,  it  cannot  therefore  by  legislative 

15  Pa.  St.  4(  ;     Lonisville  v.   Common-  act  or  contract  invest  any  mnnicipal  cor- 

wealth,  1  Duvall  (Ey.),  2SS  ;  Hnrpby  v.  poration  with  an  irreoocablt  frandaat  of 

Lontsvilk,    9    Both   (Ky.),   189  (I8TS) ;  government  over  any  part  of  its  territory. 

(VHara  v.   Portland,  8  Oi^  G25 ;  Gray  Ib.\i\;p<at,aeaa.6i,  SS,  72-71  a,  80, 687, 

V.  Brooklyn,  10  Abb.   (K.  Y.)   Fr.  Rep.  In  Xouuiona  the  recall  and  abrogation  by 

N.   B.   1SB  ;    State  v.   Hnndelhansen,    2S  the  lef^latnre  of  powen  conferred  npon  a 

Vis.   432  (1870) ;  Tinaman   n.    Railroad  municipal  corporation  and  vi>etillg  tbem 

Company,  S  Dntch.  {N.  J.)  148  ;  Marietta  in  another,  is  said  to  be  a  proper  eierciee 

V.  Fearing,   4   Ohio,   427;    Richmond  v.  of  the  poliupouwr  of  the  State.    Pickles  v. 

Richmond,  ftc.   Railroad  Co.,    21   Gratt.  Dry  Dock  Co.,  38  Ia.  An.   412.     Police 

(Ta.)  604  [1872];  State  v.  Mayor,  &c.,  24  power  is,  however,  a  very  indefinite  term, 

Ala.  701  ;  Governor  r.  HcEwen,  5  Humph,  and  is  often  osed  to  express  the  earn  of  the 

~    n.)  241  ;   Grogan  v,  San   Francisco,  l^^lative  power  of  the  State  not  within 


Society  «.  Philadelphia,  31  Ps.  St   17S,  eitinctioa  of  municipal   corporation,   by 

18S  ;   PhUadelphia  v.  Field,  58   Pa.    St.  repeal  of  its  charter,  see  poi^  BKa.  170. 

320  ;  infra,  sec  80  ;   Erie  v.  Canal  Com-  186,  189  ;  also,  21  Am.  Law  Review,  14. 
peny,  59  Pa.   St.  174 ;   Dunsmore'e  Ap-  '  Patterson    v.   Socip'y,   to.,  4   Zabr. 

peal,  62  Pa.  St   374  ;   Blanding  t;.  Burr,  (24  N.  J.  L)  885  (1854).  See,  also.  Bol- 

13  Cal.  343  (1869)  ;  People  v.  Hilt,  7  CaL  timore  v.    Board  of  Police,   IG  Md.   376 

S7  (1857]  1    Kichol    e.    Mayor,     &c,    9  (ISSB).     Text  approved.      Luehmuui    v. 

Humph.  262  :  Creighton  v.  San  Francisco,  Taxing  District,  2  Lea  (Tenn.),  425. 
42  Cal.  448  (1871]  ;  Lucas  r.  Tippecanoe         *  State  v.  Cincinnati  Gaa  Co.,  18  Ohio 

Co„  44  Ind.  524  (1873)  ;  Bums  e.  Clarion  St.  262  (1868).     Bee,  also,  Norwich  Gas- 

Coanty,  «2  Pa.  St  (1889)  ;  Darach'a  Ap-  light  Co.   v.  Norwich  City  Gas  Co.,    26 

peal,  62  Pa.  St.  491;  New  Orleans  i..Hoyle.  Conn.  19  (1856)  ;SUtei>.  MUwankee  Gas- 

ZBLa.  Aii.740;Amite  City  o.  Clements,  24  light  Co.,  29  Wis.  454  (1872).      It  is,  we 

1a.  An.   XT  (1872)  i  21  Am. Law  Review  suppose,  to  beimpliedthatordinancesanch 

14.  as  those  mentioned  in  the  text  shall  he 

This  ml^eot  is  discussed  b  an  Inter-  reasonable,  and  not  confiscatory,  in  their 

Mting  manner  bf  Shanwaoi,    J.,  in  his  nature  and  operation, 
learned  jadgment,  in  Philadelphia  v.  Foz, 
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ewporations  are  well  illustrated  aod  clearly  atated  in  a  case  decided 
in  New  Jersey.  In  aa  action  by  a  riparian  proprietor  t^iost  a 
camtU  company,  for  obstructing  a  water-«onrse,  the  company  insisted 
that  it  was  not  liable,  because  the  work  was  authorized  by  its  char- 
ter ;  that  the  acta  it  did  were  l^al ;  that  the  inj  ury  complained  of 
was  consequential ;  that  the  enterprise  was  a  public  work,  designed 
for  public  purposes,  and  that  the  company,  in  executing  it,  acted  as 
the  public  agents  of  the  State  and,  therefore,  possessed  the  State's 
immunity  from  liability.  But  the  court  held  that  the  company  was 
not  a  public  corporation.  On  this  point  Neviua,  J.,  the  organ  of  the 
court,  observed:  "Public  corporations  are  political  corporations,  or 
such  as  are  founded  wholly  tor  public  purposes,  and  tlie  whoU  inter- 
est in  which  is  in  the  public.  The  fact  of  the  public  having  an 
interest  in  the  works  or  the  property  or  the  object  of  a  corporation 
does  not  make  it  a  public  corporation.  All  corporations,  whether 
public  or  private,  are,  in  contemplation  of  law,  founded  upon  the 
principle  that  they  will  promote  the  interest  or  convenience  of  the 
public.  A  bank  is  a  private  corporation,  yet  it  is,  in  the  eye  of 
the  law,  designed  for  public  benefit  A  turnpike  or  a  canal  com- 
pany is  a  private  company,  yet  the  public  have  an  interest  in  the  use 
of  their  works,  subject  to  such  tolls  and  restrictions  as  the  charter 
has  imposed.  The  interest,  therefore,  which  the  public  may  have  ia 
the  property  or  in  the  objects  of  a  corporation,  whether  direct  or 
incidental  (unless  it  has  the  whole  interest),  does  not  determine  its 
character  as  a  public  or  private  corporation.  In  the  present  case, 
whatever  may  have  been  the  objects  of  the  corporation,  whether  to 
erect  a  public  navigable  highway  or  to  improve  the  navigation  of 
the  Baritan  River,  or  whether  the  public  have  a  right  to  the  use  and 
enjoyment  of  these  improvements,  when  made,  or  not,  the  company 
are  essentially  a  private  company,  and  are  not  [in  the  sense  which 
will  confer  the  State's  exemption  from  liability]  the  agents  of  the 
Stata  Their  works  are  not  constructed  by  the  requirement  of  the 
State,  or  at  the  expense  of  the  State,  nor  does  the  stock  belong  to 
the  State,  nor  is  the  State  answerable  for  the  lands  or  materials  used 
in  the  construction  of  these  works,  or  responsible  for  the  debts  of 
the  company,  or  for  injuries  committed  by  tbem  in  the  execution  of 
their  work.  The  State  couM  not  compel  the  company  to  conEitnict 
this  canal  or  improve  the  navigation  of  the  river ;  it  has  permitted 
them  to  do  so  at  their  own  request.  The  company  might  have 
abandoned  the  work  whenever  they  saw  fit ;  they  may  now  aban- 
don it  without  responsibility  to  the  State.  The  corporation  itself, 
the  property  of  the  corporation,  the  object  of  the  corporation,  ate 
essentiEdly  private,  subject  only  to  public  use,  under  their  owa 
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natoietioDB,  and  from  which  ose  the  company  are  to  derive  the 

§  57  (32).  0oop«  of  JtogfadMtiT*  Anthoritr.  —  The  adjudged  cases 
exhibit  some  contrariety  of  opinion  respecting  the  leope  of  legislative 
authority  over  munitnpal  eorporations,  or  rather  respectiog  the  ques- 
fioD  bow  fat  such  cotporationa,  viewed  as  legal  personalities,  and  as 

'  yeviui,  J,,  Tea  Eyok  i>.  Cu»l  Co.,  notluDg  mote  than  muidaUa  of  tlie  lov- 
>  HanisoD  (K.  J.),  £00,  203  (1811)  ;  ap-  sreign  power,  uid  tfaoae  law*  may  be  re- 
proved, HaiUDQ  V.  Vernon,  27  Iowa,  23,  pealed  or  altered  at  the  will  of  the  legis- 
68  (1869).  htore,  except  so  faiu  the  repeal  or  cLaiige 

Is  an   elaboiatB   and   Tell-oonndered  may  affect   the   rigbt*  (/  third   persons 

opinion,  in  which  the  conrt  of  appaala  of  acquired  under   tfaem."     Police  Jury  v. 

Jbiiji'ad.htiiiiiie  rtgmtto/tAevJiitertUy  Shrereport    {repeal   of   corpondon   ferry 

0/  Oal  Stait  la  be  a  private  corporation,  right).    6    La.    An.    661    (1850)  ;    State 

thongh  its  ends  were  publl(^  Budumcm,  Bank  v,  NaT^atiaii  Co.  (oouatzuctiOD  of 

C   J.,  delivering  the   judgment  of   the  charter),  8  La.  All.  2»4  ( 1848) ;  Reynold* 

oonit,  thna  d^na  a  publia  eorperaUm  :  v.   Baldwin,  1  La.  An.  163  ;   Haynea  r. 

"A  PUBUO  coRTOKATlaH  is  one  that  is  Municipality,  S  La.  An.  760;  Edgerton  v. 

created  (or  political  purposes,  with  politi-  Mnaicipality,   1  La.  An.  ISS  ;   Board  ir. 

eal  powen,  to  be  exercised  for  purposee  Mumeitmlity,  6   La.  An.  21  (1S51).     The 

ConoBCted  with  the  pnbttu  good  in  the  ad-  aame  doctrine  is  affirmed,  and  the  suprem- 

minialratioa  of  civil  goTemment ;  an  in-  acy  of  the  legislatare  over  municipal  cnr- 

Mrument  of  the  government,  subject  to  the  poistjoas  and  their  fundi  and  franchite* 

oontrol  of  the  IegisIatur^  and  tta  memhere  is  asserted,  in  Amite  City  «.  Clements,  21 

offinn  of  Uie  goremmeDt,  for  the  admin-  1a  Aji.  27  (1872). 

titration  or  discbarge  of  public  dutiax,  as  In  the  opinion  of  the  Supreme  Court  of 

in  the  cases  of  cities,  towns,  kc.;  bo  where  the  (Jnited  States,  holding  that  thelegis- 

a  bonk  is  crested  by  the  goremntent  for  latnre  of  a  State  might  lawfully  repeat  or 

itM  own  uses,  and  the  atock  belongs  ez-  duaralinut  a  ferry  fnmelnat  gtwiied  to  a 

dosiTely  to  the  gorenimeut,  it  is  a  public  municipal  coijx/raiimt,  it  is  remarked  that 

oorpoiatioa  ;  and  so  of  a  hospital  created  towns  and  cities,  "  which  are  public  nu- 

and  endowed  by  a  government  for  general  nicipal  and  political  bodies,  are  incorpo- 

porpoaes  of  ehuity."     Bt^nta  of  Univer-  rated  for  public,  and  not  private,  objects, 

sity  p.  Williams,  9  Gill  ft  Johns.   (Md.)  They  are  allowed  to   hold  privileges  or 

88S,   897   (1838),      See,   also,   Norria   u.  property  only  fer  public  pnrposes.    The 

Trartoea,  7  Gill  fc  Johns.  7.     The  Univer-  members  are  not  diareholdera,  nor  joint 

aity  of  the  Slate  of  Nebraska  is  a  pnWic  partners  in  any  corporate   estate,  which 

corporation.     BegeDta    o,    MeConnsll,    S  they  can  sell  or  devise  to  others,  or  which 

Bet  *23(I877);  pai,  tee.  iO,  note.  cnn  be  attached  or  levied  on  for  their  debts. 

Speaking  oTpublie  eoTporationa,  and  the  Henr«,  generally,  the  doings  between  them 

relations  they  soatain  to  the  State,   the  and  the  legislature  are  in  the  nstiire  of 

Supreme  Court  of  Louisiana  uses  this  Ian-  legislation  rather  than  compact,  and  sub. 

gaige  :    "The  goaernTiuiU   tf  tUia  and  ject  to  all  the  legislative  conditions  named, 

tounu,  like  that  of  the  police  jory  of  par-  and  therefore  to  be  considered  as  Tint  vio- 

iahes   (oonnties),  forma  one  of  the  anb-  Uted  by  sabsequent  legislative  chengeB." 

(tivimona  of  the  intenal  administration  of  Per  H^oofOury,  J.,  in   East  Hortrord  t>. 

the  State,  and  ii  absolutely  under  the  con-  Hartford  Company,  10  Haw.  (IT.  S.)  5U, 

trol  of  the  l^latnre.     The  laws  which  S81   (1850)  ;   Railroad  Co.  «.   EHertnon, 

establish  and  r^ulate  municipal  corpoim-  106  U.  S.  166  (I8B1).     See  also  Trusteea 

tiona  are  not  omiToeti,  hul  ordinary  aett  of  v.  Tatman,  13  III.  Sri  \   Kew  Orleans  tr. 

UgMatitM,  and  the  powers  they  confer  are  Hoyle,  23  La.  An.  740. 
VOL.  I. —  7 
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auch  representing  epecisl  rights  of  the  comniurity  that  is  incorpo- 
rated, are  within  the  operation  or  protection  of  the  usual  constitu- 
tional restraints  upon  legislative  power.  The  present  chapter  will 
be  devoted  to  a  consideration  of  this  suhject  In  dealii^  with 
questions  of  this  delicate  and  complex  nature  we  must  beware  of 
broad  propositions,  and  avoid  general  speculations.  The  only  wise 
and  safe  course  is  to  keep  near  the  shore  and  within  the  light  of 
actual  adjudications,  accompanying  these  with  such  observations  as 
seem  to  be  required.  The  extent  of  the  authority  of  the  legislature 
over  public  corporations  is  strikingly  illustrated  by  an  important 
case  decided  by  the  court  of  appeals  in  the  State  of  Maryland.  The 
legislature  in  incorporating  a  railroad  company  made  it  its  duty  to 
locate  its  road  through  three  towns  specially  named,  and  provided 
that  if  it  failed  to  do  so,  "  then  and  in  that  case  said  company  shall 
forfeit  $1,000,000  to  the  Slate  of  Matylaud  fortheueeof  Washing- 
ton County."  The  action  was  instituted  for  the  benefit  of  the  county 
to  recover  the  $1,000,000,  it  being  allied  that  the  defendant  had 
not  constructed  ita  road  in  the  manner  required.  The  defendant 
pleaded  that  since  the  last  continuance  of  the  cause  the  l^islature 
had  passed  an  act  repealing  that  portion  of  the  charter  of  the  com- 
pany requiring  it  to  build  its  road  through  those  towns,  and  specially 
remitting  and  releasing  the  forfeiture  of  $1,000,000.  The  leading 
question,  which  was  argued  on  either  side  by  distinguished  counsel, 
was,  whether  the  provision  in  favor  of  the  county  was  one  of  am- 
tract  (the  railroad  company  having  assented  to  the  act),  and  hence 
claimed  to  be  inviolable  by  legislative  interference,  or  whether  it 
was  one  of  penalty  and  therefore  subject  to  unlimited  legislative 
control  The  court  held  the  latter  view  to  be  the  true  one,  and  that 
the  defendant  was  not  liable.  The  court  also  expressed  the  opinion 
that  if  it  should  he  treated  ae  a  contract  made  hy  the  State,  yet  it  was 
a  contract  for  the  benefit  of  one  of  its  counties,  to  which  the  money, 
if  collected,  would  belong  in  its  political  and  public  capacity  as  pwt 
of  the  State ;  and  that  such  a  contract  did  not  come  within  the 
meaning  of  that  provision  of  the  national  Constitution  which  pro- 
hibits a  State  from  impairing  the  obligation  of  a  contract,  so  as  to 
prevent  tlie  legislature  from  releasing  it  at  pleasure  or  discontinuing 
an  action  brought  for  its  enforcement  in  the  name  of  the  State.^ 

1  State  V.  Riiilnnd  Co.,  12  Gill  ft  woold  have  applied,  if  the  forfeitnre  had, 
Johns.  (Hd.)  399  (1842).  Affirmed  on  in  such  a  caw,  been  to  a  nty  or  municipal 
eiTOT.  8  How.  (U.  8.)  634  (1814)  ;  C.  *  oorponition.  Infra,  sec  61. 
A.  B.  R.  Co.  «.  Adler,  Bfl  111.  S44  (1870).  A  puHio  oorporation  has  no  vetUd  riglU 
Although  the  forfeiture  in  th»  owe  men-  (o  fina  directed  to  be  pwd  to  it,  and  the 
tioned  in  the  text  n»a  lo  the  county  (a  lepialnture  raav  release  them.  No  con- 
public    cotpomtion),   the    Mtue    doctrine  tract  in  such  cans  is  thereto  Tlolsted,  for 


D.qit.zeaOvGoOt^lc 


§  58  OFFICES  AKD   OFFICEBfi.  99 

§  58  (33).  Offloaa  and  Offioen ;  Mnnloipal  OlBoar*  deflned ; 
Mode  of  Appolntmant  —  QuestioDS  have  arisen  under  fecial  Consti- 
tutional proviauma  respecting  the  authority  of  the  legislature  over 
municipal  c^ices  and  off/xrs.  And  here  it  is  important  to  bear  in 
mind  the  before  mentioned  distinction  between  StaU  officers  —  that 
ia,  officers  whose  duties  concern  the  State  at  large,  or  the  general 
public  although  exercised  within  defined  tarritorial  lioiits  — and 
iKiminpal  officers,  whose  functions  relate  exclusively  to  local  con- 
cerns of  the  particular  municipality.  ,The  administration  of  justice, 
the  preservation  of  the  public  peace,  and  the  like,  although  confided 
to  local  agencies, are  essentially  matters  of  public  concern;  while  the 
enforcement  of  municipal  by-laws  proper,  the  establishment  of  gas- 
works, of  water-works,  the  construction  of  aewers,  and  the  like,  are 
matters  which  pertain  to  the  municipality  as  distinguished  from  the 
State  at  large.'  The  Constitution  of  Michigan  enjoined  upon  the  le- 
gislature to  "provide  for  the  incorporation  and  orgamzatiou  of  cities 
and  villages,'  gave  it  authority  to  confer  upon  them  such  powers  of 
a  local  legislative  and  administrative  character  as  it  should  deem 
proper,  and  contained  the  further  provision  that  "judicial  queers  of 
cities  and  villages  shall  he  elected,  and  all  other  [municipal]  o^xers  skall 
be  elected  or  appointed,  at  such  tiTiie  and  in  such  manner  as  the  legisla- 
ture may  direct "  ;  and  it  was  held  by  the  Supreme  Court  of  the  State 
in  a  cause  that  underwent  great  consideration,  and  in  which  the 
judges  delivered  separate  opinions,  that  while  the  legislature  was  left 
free  to  appoint  officers  not  municipal,  —  such,  for  example,  as  a  board 
of  police  commissioners  in  and  for  a  city, — yet  that  it  was  restrained 
by  the  above  mentioned  provisions,  especially  by  the  one  last  quoted, 
from  itself  directly  appointing  municipal  officers  whose  duties  and 


Gilm.  (10  IIL}21B;  Connerv.  Bent.lHo.  Rep.  077  ;    Schnmouher  n.  TobermRn,  fiS 

235;  Eukia  D.  BMJnl,  Rreewflll.),  123  ;  CaL  G08.     OpinioD  ot McKiiatry,  J.,  and 

p<at,  sec.  62.     Effect  oF  executive  pardan  oF  CooUy,  J.,   in   People  v.   Detroit,   38 

m  fines  going  to  county.      HolUday  n.  Mich.  229  ;  a.  c.  15  Am.  Rep.  202.     Text 

People,  B  Gilm.  (10  111.)  218.  approTBd.     Bnrch  p.  Hardwiok,  30  Gratt. 

1  People  V.    Hurtbut,    21    Hicb.     44  24  ;   U.  S.  v.   Memphis,   97  U.  S.    2S4. 

{1871);B.c.fiAm,  Rep.  108.     The diatinc-  Foal,  aeea.  72,  74  a;  People  b.   Curley,    S 

tiou  mentioiied  id  the  text  is  there  accu-  Col.   412  ;     State   v.    Hunter,   38    Kan. 

rately  dniwu,  and  clearly  stated  and  illus-  678   (metropolitan  police  act   giving  tAt 

trated  ia  the  Bdmirable  opinion  of  Camp-  city  council   poaer  to  nppmW  n  board  of 

bell,  C.  J.     It  in  approved  iind  applied  in  police  comminioneTt  held  conBtitutionol) ; 

Chicago  V.   Wright,   69  111.  3SS  (1873)  )  infra,  sec.  60  ;    Hathawiiy  i>.  Sew  Balti- 

People  ».  Draper,   IB   N.  Y.  B48,  Denio,  more,  48  Mich.  261  ;  Slate  v.  George,  33 

J.  ;  &Woolsey,  95  N.  V.  135  ;    Astotv.  Fla.   585  (1887);  i«M,  sees,  19,  22,  28. 

New  York,  02  N.  Y.  G07.     The  text  is  Sea  chapter  on  Corporate  Officers,  ;ws(. 
dted  and  applied  in  Britton  s.  Steber,  62 
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100  HUNICIFAL  OOBPORATIONS.  §  58  « 

authority  vere  plainly  and  exclusively  local,  such  aa  the  board  of 
water  commissioneiB  and  board  of  sewer  commissioners  £or  a  partic- 
vlai  ciQr.i 

§  58a.  Samv  nbjaot.  —  The  Constitution  of  New  York*  pro- 
vides that  municipal  officers  thall  be  elected  hy  the  Sectors  of  the  munt- 
dpaiUy,  or  appointed  hy  the  avihoritieB  thereof.  The  purpose  of  this 
provision  is  to  secure  to  the  political  and  muoicipal  divisions  of  the 
State  the  right  of  local  idf-govemmeiU,  and  to  prevent  the  legislature 
irom  depriving  the  inhabitants  of  the  several  counties,  cities,  towns, 
and  vilUges  of  the  right  to  choose  their  of&cers,'  The  Supreme 
Court  of  Indiana  has  sustained  the  right  of  local  self-government 

I  Peopli  tt.   Harlbat,    tupra,     dktin-  '  Art  z.  aec  2. 

gnished  hum  People  v,  Ueh&nej,  IS  Hich.  ■  PeopU  f.   Albertson,    SG  V.  T.  GO 

481;  aiOe,  tea.  0,  and  doUs.     In  People  (1873),  criticuiDg  Peupla  v.  Draper,    IS 

V.  DetKdt,  2S  Uioh.  238  (1S78)  ;  a.  o.  le  K-  Y.  632 ;  ud  PeopU  v.  Shephenl,  3S 

Am.  B«p.,  The  People  v.  Hnribnt  is  ex-  N.  Y.  S8G ;  People  «.  Ball,  it  N.  Y.  S7  ; 

plained,  and  its  doctrine  adhered  to,  and  People  e.  HcEiunej,  S2  N.Y.  371  (1873), 

it  waa  held  that  t\t  beard  of  Part  Oom-  oveimliiig  People  v.  Bttchelor,  22  N.  Y. 

mijivneTi  /or    DetroU,  lelectAd    hy  the  138.    And  wie  People  v.  Palmer,  62  K.  Y. 

IcgiaUtora  without  iU  consent,  were  not  8S  (187S) ;  People  v.  Cluta,  60  N.  Y.  461 

the  office™  or  represeolative*  of  the  city.  (1872)  ;  anU,  ax.  8,  and  note.   The  l^ta- 

Infia,  (ecu.  '2-7i  a.     So,  nnder  the  Con-  ture  may,  notwithrtandJDg  the  conetitn- 

stitntioD  or  KaUudey,  which  coatains  ft  tional   proyiaion    mentioned  in  the  text 

provinon  that  "  oflicen  of  towni  and  cities  and  others,  proride  Tor  the  improvemeot 

■hall  he  tUettd  forauch  terms,  and  in  such  of  city  atreeta  through  commiasioncm  ap- 

nianner,  and  with  luch  qualiGcations,  as  poiotad  by  legislative  act,   instead  of  be- 

may  be  prescribed  bylaw,"   and    "shall  iug  chosen  by  the  municipal  authoritiea. 

inaide  within  their  respective  districts,"  it  He  Woolsey,  96  V.  Y.  135;  Actors.  New 

was  held  that  th»   Ugiilatu.re  could    noC  York,  62  N.  Y.  567.     Iv/ra,  sec.  71,  note, 

auOuirae  OugoBenur  to  t^ipoinl  mimidpal  It  is  othereiae  onder  the  Constitution  of 

ofiolTS,  since  the  Constitution  requires  that  California.     People  «.  Lynch,  61  Cal.  15  ; 

they  shall  be  elected  by  the  voters  of  the  Schumacher   v.   Toberman,  50   Cal.    608. 

town  or  city  :  Speed  v.  Crawford,   3  Met.  Concerning  the  general  inquiry  how  far 

(Ky.)  207  (1860) ;  but  it  was  alio  likewise  right  of  local  goveroment  aod  municipal 

held    that    it    was  within   Che  power  of  self-regnlatioo,  including  the  right  of  the 

the    legialatore   to   pasa    an   act  depriv.  local  citizens  to  select  local  blBcerB,is  rooted 

ing   the    mayor    and  council  of  a  desig-  in  onr  American  Constitutions,  the  reader 

nated  dty  of  Che  power  to  elect  the  police  will  Snd  the  opinion  of  Coolty,  }.,  in  the 

force  thereof,  and  establiBhing.  instead,  a  People  n.  Detroit,   28  Mich.  223  (1873)  ; 

board  of  polios  for  the  city  and  the  cownty  s.  c.  IS  Am.  Rep.  202,  in  connection  with 

in  which  the  city  was  situate,  to  he  elected  the  opinions  in  The  People  v.  Hnrlbut,  24 

by  the  qualified   voters  of  the   city   and  Mich.  44  (5871)  ;  h.  c.  0  Am.  Rep.  108, 

county,  and  that  this  board,  Chna  elected,  highly  instructive.      See  anU,   chap.   i. 

shonld  select  and  enroll   the    permaDent  where  the  suttject  is  viewed  in  ita  general 

police  force  of  the  city,  which,  it  was  pro-  historical  aspecU.    In  Indiana,  see  State  «. 

Tided   shonld    be    taxed    to    pay    them.  Denny  (two  eases),  21  Northeastern  Bep. 

Police   Commissioners   t.    Louisville,     8  252    and  274 ;    Evansnlle   n.   State,   21 

Bash  (Ky),   597(1868).     See  Richmond  Northeastern  Rep.   267.     J^u*,   aeoa.   72- 

Mayoralty  Case,   19    Gntt.    (Va.)    673.  74  u. 
lajra,  aeca.  00,  72-74  a. 
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in  that  State  in  opinions  of  marked  ability,  vigor,  and  learning, 
which  hold  to  be  unconstitutional  two  acts  of  the  l^islatare 
which  deprived  certain  classes  of  municipalities  of  the  usual 
rights  of  municipal  control  and  local  regulation.^  It  has  elsewhere 
been  held,  however,  that  administmtive  agencies  aud  officers,  such 
as  police  boards,  and  even  boards  of  water  commissioners,  park  com- 
missionera,  &&,  may,  in  the  absence  of  special  constitutional  limita- 
tion, be  authorized  hj  the  legislature  to  assist  in  local  or  municipal 
administiatiou.* 

§  59.  Bam*  aabjAOt.  — '  Becognizing  and  applying  the  diatinotion 
in  the  preceding  sectiou  between  Sale  officers  and  mvmcipal  officers, 
the  Supreme  Court  of  Missouri  held  that  the  mayor  of  a  city  was  not 
an  officer  uTuUr  ike  State,  within  the  meaning  of  a  constitutional  pro- 
visioD,  giving  the  Supreme  Court  jurisdiction  only  when  title  to  an 
office  under  the  Stale  is  in  contest." 

>  In  Tbc  Stats  «.  Dtamj  (Ind.  1S89),  of  the  property  of  the  titf  oaeA  in  tbem, 

21  Koitliawteni  Sep.  252,  an  act  of  the  u  well  u  of  the  pareb«ae  of  (applies  for 

lefptlitore  eraktitig  a  board  of  public  woiIlb  them.     It  wu  held  void  ■■  being  ui  at- 

tnd  a^n  for  cities  hariug  60,000  inhab-  tempt  to  deprive  the  people  of  the  dtiea 

itanti,  to  consist  of  three  Taemhera  selected  aSeoted  by  the  act  of  the  right  of  local 

from  the  two  leadinjn  political  parties,  and  lelf-goTemment.     Antt,  mc*.   6,  11,  4S, 

to  be  ofpoiTiitd  by  (A«  legiiialure,  and  giv-  and  note  ;  poMt,  mc.  ISt. 
ing  to  inch  board  ezclusivB  power  and         '  Conuty  Court  a,  Qriswold,  ES  Ho.  17li, 

jariadiction  orer  streets,  aUeys,    eewen,  198  (1874);   People*.  Diaper,  IG  N.  Y. 

vater  supply,  and  lights,  was  beld  nncon-  Mi  ;  Daily   e.   St.  PanI,   7   Uinn.  390, 

ttitDtioDal,  at  Infringing  the  right  of  local  following  People  c.  Draper.     See  People  v. 

nlf-goTemment  vested  in  the  people  oF  Albert«an,  S6  N.  Y.  £0  (IS73),  wlwre  Peo- 

sach  dtiea.     In  Evonaville  e.  State  (Ind. '  pie    v.   Draper   is    qneationed    and    dis. 

1339),  21  tfortbeatitero  Bep.  2B7,  and  The  tingniahed.     State  o.  Valle,  41   Ho.    29  ; 

State  V.  Denny,  Hayor,  H.  271,  an  act  State  v.  St.  Louis  County  Conrt,   34  Ho. 

creating  metropolitan  police  and  Gre  boards  S46.     Limitations  on  the  right  suggested. 

for  dtiea  having  over  29,000  inhabitants.  People  b.   Detroit,   2S  Hich.  228  (1373); 

provided  that  no  persons  Bhonld  be  eligible  a.  c.  IS  Am.  Rep.  S02. 
ss  commissioners  of  the  police  hoard  nn-         *  Britton  v.  Steber,  63  Ho.  S70  (1870). 

less  they  bad  resided  in  the  reapective  A  State  officer  may   be  connected  with 

dtiea  for  five  years,  and  that  the  afflcera  some  of  the  monidpal  fOnotions,  bat  he 

and  employeea  of  the  police  board  should  most  derive  his  powers  bum  a  State  stat- 

be  selected  from  the  two  leading  political  nte,  and  execute  his  powers  in  obedience 

parties.    It  was  held  that  these  provisions  to  a  State  law.    State  *.  Valle,  41  Mo.  39. 

as  to  Ktidence  and  polSics  were  repugnant  Aldermen  and  common    conndlmeo   are 

tn  Art.  1,  aec.  33  of  tha  Constitutian  of  considered    "civil    officers"    within  the 

Indiana,  prohibiting  the  legislature  firom  meaning  of  the  provisions  of  the  ConRtltu- 

gnuUng  to  any  citizen  or  class  of  citizena  tion  of  Shod4  hSand  relating  to  the  qnali- 

priril^ea  or  inunnnitieB  which,  npon  the  licatioos  of  voters.     In.  re  The  Newport 

same  terms,  shall  not  belong  eqoally  1o  all  Charter,  14  R.  I.  3BS.     Water  committee 

dciiena.     The  act  also  gave  to  the  boards,  with    statute  authority  to  construct  and 

whose  memban  were  to  be  selected  by  the  manage    the  vrater-works  of  a  dty,  waa 

legislature,  sapreue  and  exclusive  control  held  to   be  agents,  and   not  "offlcen," 

over  the  fire  «bA  police  departments,  and  within  the  meaning  of  the  constitutional 
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§  60  (34).  Same  Bntajsat.  — Folio*  OffloArs;  Moda  of  Appoint- 
ment. —  And  it  has  been  several  times  determined  that  the  legisla- 
ture may,  unless  specially  restricted  in  the  Constitution,  take  from  a 
municipal  corporation  its  charter  powers  respecting  the  poliix  (vnd  their 
appoiMment,  and  by  statute  itself  directly  provide  for  a  permanent 
police  for  the  corporation,  under  the  control  of  a  board  of  police  not 
appointed  or  elected  by  the  corporate  authorities,  but  consistii^  of 
commissioners  named  and  appointed  by  the  legislature.  Police  of- 
ficers are  in  fact  State  or  public  oEQcers,  and  not  private  or  cor- 
porate officers.  And  a  provision  in  such  a  law,  ti-ansferring  to  such 
commissioners,  for  the  purposes  of  the  new  police,  the  use  of  the 
police-telegraph,  station-houses,  watch-boxes,  &c.,  provided  by  the 
corporation,  is  valid  since  it  only  takes  city  property  dedicated  to  a 
particular  use  and  applies  it  to  the  same  purpose,  changing  only 
the  agency  by  which  the  use  is  directed ;  the  property  is  still  the 
city's.^ 

proTuton  that  the  legidatars  "shall  not  and  Peoples.  Shepherd,  S8  K. T.  367,  ii 

oreate  bd;  nSkt,  the  term  of  which  shall  doubteil  ;  People  c.  McDonald,  49  N.  Y. 

be  longer  than  four  years."    But  a  provi-  362  (1877) ;  People   d,  Detroit,  38   Mich. 

■ion  in   the  Constitution   of  Coanecticiit  S28,  !S6  ;  Peopls  v.  Chicago,  SI   111.  17. 

prohibiting  an  increaae  of  the  eompensa-  Text  approved.     Bnrch  v.  Hardwick,   30 

tion  of  an^jntitteq^lwr  during  his  term,  is  GratL    21;     Police     Comm'rs  v.   Louis- 

Tlolated  bf  a  rasoludoa  of  the  common  ville,  8  Bush,  G87  ;  Diamond  v.  Cain,   21 

council   to   pay    compensation  to  a  oom-  La.  An.  809(1869)  ;State«.  Leov;,  21  La. 

niittee  of  the  cooncil  who  were  entitled  to  An.  688  ;  a«U,  lec  5S  n.  The  cases  codcoi 

no  salary,  for  customary  services  rendered  in  holding  that  police  oj^rxn  are,  in  fact, 

during  the  year.     Garvis  t>.  Hartford,  64  Sute  officers  and  not  municipal,  although 

Conn.    440  ;    David  v.   Portland  Water  a  particular  city  or  town  be  taxed  lo  pay 

Committee,  ]<  Oreg.  98.  them.  PMi,sec.210,aiidchttp.iiiii.  Coolay, 

t  Baltimore  v.  Board  of  Police  (afflrm-  Taxation   (2d  ed.),  681.      An  act  which 

ing  validity  to  the  Baltimore  Police  Bill),  makes  the  mayor  and  aldermen  of  a  cor- 

15  Hd.  376  (18E9).     There  a  nothing  in  pontion  eomrnitntmen  of  lie  eourt-hmite 

the  maiim  that  "Taxntion  and  represen-  andjail  may  be  repeal^  by  the  le^iaU- 

tation  go  together,"  that  can  preclude  the  ture,  and  these  buildings  placed  under  the 

l^islature   from  establishing  in  a  city  a  control  of  county  or  other  officers.     State 

mtlropaliUm  police  board,  with  power  to  v.  Mayor,  R.  U.  Charlt.  (Ga.)  260  ;  see  also 

estimate  the  expenses  of  the  police,   and  State  n.  Dews,  R.  M.  Charlt  897.  A  grant 

compelling  the  city  authorities  to  raise  by  to  a  city  to  aid  in  building  a  <v>urf-A(nise,and 

taxation  the  amount  so  estimated.   Every  for  edncational  purposes,  ia  sut^ect,  until 

city  is  represented  in  ths  State  le^slature;  executed,   to   legislative    resumption  and 

and  it  ia  for  that  body  to  determine  how  control.      Bass  o,  9'ontleroy,    11    Texaa, 

much    power  shall    be  conferred  by  the  69S.     In  the  absence  of  conatitational  re- 

mnnidpal  charters  which  it  grants.     Peo-  striction  the     legislatnre     may    diredly 

pie  B.  Hahaney,  13  Mirh.  431 ;  see  also  appoint  ofieera  to  act  within  the  manid- 

satne  principle.  People  e.   Draper,   IG  N.  pality.      Hudson,   Ac.    Co.    v.   Seymour 

Y.  632  (1857),  where  the  actto  estahliah  (highway  commiaaioners),  6  Vroom,  86  N. 

the  metropolitan  police  district  waa  held  J.  L.  47.      Many  of  the  recent  Conititn- 

constitutioniil.  Bat  see  People  r.  Albert-  tions  contain   prohibitions  against    anch 

son,  66  N.  V.  50  (1B73),  where  People  v.  appointments.     See  for  example  Const,  of 

Draper  ia  questioned  and  diatinguiahed,  CBlifoml*     1679,    Art   iL   sees.   12-14. 
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§61.  Bun*  nbjsot — Mod«  of  Pajmant.  lo  the  absence  of 
special  constitutiooal  restrictioD  it  is  competent  likewise  to  the  l^is- 
latare  of  a  State  to  enact  that  ths  county  shall  pay  a  portion  of  the 
experues  of  a  police  force  in  a  city  situated  wholly  within,  and  forming 
part  of  the  county.  Police  officers  really  execute  public  or  State  as 
distinguished  &om  corporate  duties.  It  may  even  direct  a  county 
to  appropriate  part  of  its  revenue  already  collected  in  thia  way, 
since  such  legislation  is  not  unconstitutional,  as  being  retrospective 
in  its  operation,  or  as  taking  away  vested  rights,  or  impairing  the 
obligation  of  contracts,  or  violating  the  principles  of  taxation.  As 
moneys  aoq^uired  by  taxation  are  not  strictly  the  private  property 
of  the  county,  such  l^isUtion  is  not  the  application  of  private  prop- 
erty to  public  use  without  compensation,  since  the  police  board,  by 
virtue  of  the  act  creating  it,  was  an  agency  of  the  State  government 
and  performed  public  duties.'  Such  is  the  legislative  power  over 
counties  and  their  property  paid  for  by  taxation  that  the  General 
Assembly  may  constitutionally  enact  a  law  to  take  railroad  stock 
from  the  county  after  it  has  been  subscribed  and  paid  for  out  of 
funds  raised  by  taxation,  and  transfer  it  to  those  from  whom  the 
money  was  collected,  and,  in  the  event  they  do  not  apply  for  it,  to 
vest  it  in  townships  for  school  purposes.' 

Infiv,  Mc.  74  a.  So  held  in  Indians.  State  ba  committed  to  tfaa  corponts  authoritisa 

«.  Denny,  21  Nortbeastern  Rep.  252 ;  Ev-  of   a  municipality,   and   i(  there  are  no 

siuville  D.  Stata,  lb.  2G7  ;  State  tr.  Denny,  special  constitational  reetrictiona  on  the 

Ji.  274.  power  of  the  legislatare,  it  may  aathorize 

The  management  and  mode  of  electing  the  assesament  of  a  Ul  upon  the  baepen 
trustees  of  an  inairporaied  aeademy,  which  of  aaloone  and  restaurant*  la  the  munici- 
ia  dtdowed  entirtly  by  tht  State,  may  be  pality  for  the  parpose  of  maintaining  sach 
dumf^  by  the  legiilature  at  its  pleeanre.  police  force  therein,  to  be  levied  and  col- 
Dart  V.  Houston,  22  Ga.  GOB  ;  sea  also  lected  as  other  tuxes.  Darach'a  Aiipeut, 
Unirersity  of  North  Carolina  IT.  Maoltaby,  02  Pa.  81491  (1869)  ;  pMt,  sees.  74S,  7Sa, 
8  Ired.  Eq.  257  ;  University  of  Alabama  d.  703  ;  Railraad  Co.  d.  Adler,  GS  111.  341 
Winston,  S  Stew.  &  Port  17  ;  LouUrillo  (1870). 

V.  Unirardty  of  Louisville,   15  B.   Hon.  SeJiool  dUtridt   being  pablic  corpora- 

046  ;  Visitors,  &c.  v.  State,  IS  Md.  330  ;  tions,  under  l^;i«latire  control,  a  law  pro- 

Rc^Dtev.  HeConasll,  G  Neb.  423  (1877).  riding  that  school  debts  may  be  paid  in 

'  Stata,  tx  rel.   St.  Louis  Police  Com-  bills  of  the  Stata  bank  of  the  State,  is  valid 

m'n  D.   St.    Louis   Connty  Court   (man.  as  against  the  olfjection  tiiat  the  legisla- 

damus),S4MD.G4S  (1364);(»)i^m,  Mayor,  ture  had  no  power  to  direct  that  anything 

Ac  V.  Tows,  G  Snood  (Teno.),  130.     The  except  gold  and  silver  should  be  received 

view  of  the  Supreme  Coort  of  Miasonri  is  in  payment  of  debta.     Bmh  u.  Shipman, 

nndovbtedly  the  correct  one.     Approved.  4  Scam.  (5  III.)  190. 
St.  Louia  V.  Shields,  62  Uo.  351  (ISTS)  i  A  municipal  corporation  may  constitu- 

People  f.  Horria,  18  Wend.  826 ;  Sangamon  tionslly    be    ixempted    from   protpecfiee 

Ca  r.  Springfleid,  63  III.  6fl  ;  Weymonth,  liability  for  non-feasance  of  its  officara  or 

4c.  Fire   Dist  *.  County   Comm'rs,    108  liability  for  torts.     Gray  v.  Brooklyn,  10 

Hssa.  148;Stilzv-Indianapoli3,53Iad.GlS.  Abh.  Pr.  R.  n.  h.  186;  pint,  cbap.  xziii. 
"         -■            tc/  apolia/orct  maj         *  Lucas  ».  Tippecanoe  Co.,  44   lDd.S24 
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§  62  (35).  Ii*t;Ulatlv«  Fow*f  ovmr  RavennM.  —  The  legitimate 
authority  of  the  legislature  over  municipal  corpoTstions  extends  to 
making  proviaions  ctmceming  their /unds  cmd  fevenuea,^  and  the  au- 
thority is  not  abridged  becauee  the  purpose  to  vhlch  the  revenue  is 
to  be  apptopriftted  is  specitied  in  the  charter ;  and  the  grouod  of  the 
doctrine  is  that  such  corporatioos  have  no  vested  rights  in  powers 
conferred  upon  them  for  civil,  political,  or  adminiatrative  purposes. 
Thus,  the  legislature  nxay  repeal  the  power  it  had  given  to  cities  to 
grant  licensee  fot  the  sale  of  intoxicating  liquors,  although  the 
money  to  be  derived  from  the  sale  of  such  licenses  was  directed  to 
be  appropriated  to  the  support  of  paupers  within  the  city.'  Such 
an  authority,  it  was  remarked,  "  gives  the  city  no  more  a  vested 
right  to  issue  licenses,  because  the  l^islature  specified  the  objects 
to  which  the  money  should  be  applied,  than  if  it  had  been  put  into 
the  general  fund  of  the  city."  ^ 

(lalZ);  Dmmiv,  irardemandCMom,  JJ.,  03  V.  8.  IIS  (1876) ;  Pwplc  •.  Sapn- 
coDcurring,  Biukirk  and  Pttta,  JJ.,  die  Tison,  GO  CaL  til  ;  Faople  v.  Power,  3fi 
tenting.  The  opinions  are  elaborate,  and  111.  1S7  ;  Bichmond  v.  RictiRiond,  kc 
refer  to  the  letiditiK  anthoHtiea  on  the  Rdlroad  Co.,  21  Gratt.  fVa.)  601  (13721, 
sniyect.  The  diiiejitlng  Jaileea  ContidM'  hoMing  tb>t  the  State  may  cMmpf  pfoperiy 
Spaulding  v.  Andover,  then  racsntly  d»-  /^om  mvnioipal  teicACws.  Hj  Uie  obartw 
cided  bj  the  8upreroe  Coart  of  Sew  of  a  municipal  corpontiou  there  ma 
Hampahire,  u  Btronglj  lusCainiug  their  granted  to  it  «ote  power  to  grant  licecsai 
views.  Id  the  Boai^  of  Comm'rs  of  Tip-  to  sell  spiritnoiia  liquora  within  ita  limits 
pecanoe  Coanty  n.  Lacas,  Treasnrer,  the  and  to  appropriate  the  money  arising 
Sapreme  Comt  of  the  United  States,  iS  therefram  to  city  porposea.  Subaequently 
U.  S.  108  (1878),  was  of  the  opinion,  u  the  legislature  paraed  an  act  directing  the 
eoimtiea  were  roere^eDotee  of  government  money  thus  raised  to  he  paid  by  the  cor- 
whose  powers  may  he  changed  at  pleasure,  porstion  to  an  academy  located  within  th* 
that  revenuBs  raised  by  taxation,  although  town.  The  municipal  corporation  refused 
levied  for  specifii;  public  purposes,  are  KO  to  pay  over  to  the  academy  an  amount  re- 
far  aubjecC  to  the  legislature  that  it  may  ceived  for  license!  after  the  passage  of  tha 
dii-ect  them  to  be  applied  to  other  naes  of  last-named  act,  and  the  acsdemy  bronght 
the  muiildpality  ;  and,  therefore,  that  it  «d  action  to  recover  it.  The  ramrt  held 
was  competent  for  the  legislature  to  direct  the  eub»equent  act  to  be  unconstitutional, 
restitution  to  the  taxpayer  of  property  ex-  and  that  the  tomi  wat  not  liable.  The 
acted  from  him  by  taxation  in  whatever  conrt  were  of  o[dDton,  that,  by  ita  charter, 
rorm  the  property  may  have  been  changed,  the  town  had  a  veeted  right  in  the  proflts 
so  long  as  it  remained  in  the  poMasdon  of  arising  from  licenses.  It  admitted  that 
the  municlp^ty.  the  legiilatare  Inight  altogether  take  away 

^  AnU,  teea.  67,  60,  01,  and  notes.  from  the  town  the  power  to  grant  licenses ; 

■  Qntiwellei   v.  People,    14    lU.    14S  bnt  If  it  allowed  the  power  to  remain,  it 

(I8GS)  ;  ante,  mo.  Si,  note.  denied  the  right  of  the  legislature  "to 

*  Outzweller  v.  People^  14  IlL  142,  make  a  different  diaposition  of  the  funds 
(18I>2),  ptr  Oalon,  J.  See,  also,  Bichland  arising  from  such  licOTises  from  that  cou- 
Co.  V,  I«Wrence  Co.,  12  111.  1(1860);  tained  in  the  charter,  nnless  with  the  con- 
adhered  to,  Sangamon  Co.  C  Springfield,  sent  of  the  corporation."  Tnutees  of 
63  111.  71  {18TS)  ;  Spaulding  v.  Andover  Aberdeen  Academy  t.  Aberdeen,  13  Sm.  4 
(fiill  discasalon  by  FMer,  J.),  64  N.  H.  H.  (21  Miss.)  646  (1350).  See,  aho,  Aber- 
S8  (1871);  Heme  lu.  Oo.  e.  City  Coondl,  deen  v.  Saundenon,  8 Sm.  & H.  668.    The 
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I  63  (36).  lit^alaXi-n  Pown  trm  Htmlolpal  Chsrtsn.  —  Legisla- 
tive fkcts  isspecting  the  pt^itioal  and  govemmetital  powers  of  mnni- 
cipal  corporationa  cot  being  in  the  natwre  of  contra^  the  provisions 
thereof  may  be  changed  at  pleasure  where  the  amaUutumcU  righXt 
of  crediton  and  others  are  not  invaded.^  By  act  of  the  legislature 
the  aepante  city  of  Xafayette  was  added  to  and  incorporated  with 
the  city  of  New  Orleans,  with  a  provision  that  the  added  district, 
which  was  letg  in  debt  than  the  city  of  New  Orleans,  should  be 
charged  only  with  its  own  debts ;  and  by  a  gubaegumt  act  of  the 
l^islature  it  was  provided  that  taxes  should  be  equal  and  uniform 
throughout  the  entire  limits  of  the  city ;  the  effect  of  which  was  to 
increase  the  amount  of  taxes  to  be  raieed  within  that  portion  of  the 
corporation  which  was  formerly  the  city  of  Lal'ayetta  A  bill  was 
filed  by  resideots  and  property  owners  of  the  annexed  district  to 
enjoin  the  collection  of  the  excess  of  taxes  beyoud  the  amount  fixed 
by  the  act  incorporating  tha  annexed  district  into  the  "old  city," 
claiming  that  the  act  was  a  contract,  and  the  levy  of  taxes  under  the 
latter  act,  so  hr  as  regards  debts  due  antecedently  to  the  annexation, 
violated  the  vested  rights  of  the  inhabitants  of  the  anoexed  district 
The  Supreme  Court,  on  the  ground  that  public  corporations  ate 
wiiolly  under  the  control  of  the  legislature,  which  has  the  power  to 
provide  in  what  manner  taxes  shall  be  levied  for  their  support,  and 
how  tb^  debts  shall  be  paid  on  their  dissolntion,  held  the  act  au- 
thorizing increased  taxation  to  be  valid,  and  dismissed  the  bilL*    So 

dodrlDfl  tbst  the  torn  corporation  had  a  t>.  Ba«rd,  Ac.,  ti  Ind.  G94]  ;  IndlanspolU 

*nted  right  in  proGCa  tiiang  troBi  Uo«d-  •.  Indiftiuipolii   Honie,  A».,  GO  Ind.  2U 

MS   c&nnot,  we  think,  he  mutained,  and  (187G). 

ii    not   fn    honoonj  irtth  the  dedaion*  '  Smith  v.  In;^  80  Ala.  3S8.     Hif^ti 

■laewhaTB.      Indianapolis  0.  Indianapolia  of   ereditora  of   mnnidpal    oorporatiaiu, 

Home,  kc.,  GO  Ind.  335  (1875).  Ne  poK,  sac  68  a,  chapa.  vii.  Tiii.,  and  iIt. 

CXtf,  couMy,  atid  tovmAip  fwadt  on  Aa  to  conalitational  righta  of  ereditora, 

ladar  UgiiUUim  eontrol.    Conn^ «.  State,  mortgagees,  contnctora  irith   and   ahai^ 

II  lU.  303 ;  Cunntr  a.  Coaaty,  12  111.  1  ;  holdera,  of  privat*  corporations,  aa  against 

mmua  r.  Maynard,  IS  IIL  477  ;  Lore  v.  thet^ialativepowflror  the  State.  seaoinD- 

SahasBk,  laiiad.  Law,  SOi;  Loree.Ram-  ion  Au^sr.C.  J.,  in  People  v.  O'Brien,  1088, 

•onr,  Ih.  82S ;  Yonngs  «.  Eall,  9  Nav.  313  tcnowD  as  the  Broadmat/  Surfitee  Sailuof 

(1874) ;  PaopU  ».  InganoU,  fi8  N.  Y.  1  [  CAue,  111  S.  Y.  1.    Injra,  aec.  63  a. 

Paople  V.  fielda,  G8  K.  Y.   481  (1874)  j  «  Layton  ».   New  Orleans,  12  La.  An. 

Home  Ins.  Co.  v.  City  Coancil,  03  U.  S.  SIG  (1SG7).    See,  alBo,  Oirard  d.  Philadel* 

lis  (1876) ;   anb,  aao.  G7.  note  1  Indian,  phia,  7  Wall.  1  (ISSS);  People  v.  Hill,  T 

apolia  V.  Indianapolia  Home,  Ac.,  GO  Ind.  Cal.  97  (1BS7)  1  poM,  chap.  Tiii. ;  State  «. 

31G  I187G).     The  Indianapolis  Home  for  Flandera,  S4  Ia.  An.  G7;   U.  3.,  sc  rti. 

Fiiendleu  Women  is  so  Far  a  paUie  oop-  Brown  f.  Memphis,  97  IT.  S.,  800  ;  Vance 

pomtlon  or  Institntion,  that  an  appropria-  v.  Little  Bock,  80  Ark.   485,  439  ;  Haw- 

tion  by  the  legislatare  ol  flnei,  collected  kins  v.  Jonesboro,  68  Oa.  6S7  ;  9edgwick 

lor  the  violation  of  oertain  city  ordinancea,  Co.  v.   Bailey,  II  Kan.   631   (1873);   San 

to  its  aapport,   ii  not  the  appropriattoB  Fiancisco  v.  Canavan,  43  Cal.  511  (1872). 

of  money   to   a  ptirata  purpose  (Lncaa  A  statute  extinguishing  one  [»rparati<ni 
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where,  after  a  contnct  for  paving  streets  had  been  made,  but  before 
it  was  fully  executed,  certain  wards  were  added  to  tbe  city  (in  which 
wards,  however,  no  part  of  the  paving  was  ever  done),  and  no  pro- 
vision as  to  the  debts  of  the  corporation  was  made  in  the  act  of 
acnezatioD,  it  was  held  that  the  legislature  might  afterwards  consti- 
tutionally enact,  as  against  the  contractor,  that  the  people  within 
the  wards  thus  added  should  not  be  taxed  to  pay  any  part  of  the  debt 
of  the  city  contracted  prior  to  the  passage  of  the  act  by  which  they 
were  brought  within  the  limits  of  the  corporation.'  And  the  same 
principle  was  asserted  by  the  Supreme  Court  of  the  United  States, 
which  held  to  be  valid  a  legislative  act  by  which  the  city  of  Carroll- 
ton  was  annexed  to  New  Orleans,  with  a  provision  that  the  latter 
city  should  succeed  to  all  the  rights  and  property,  and  assume  and 
pay  all  of  the  debts  of  the  former.* 

§  64  (37).  Same  aabjaot.  —  The  power  of  the  legislature  to  alter 
and  abolish  municipal  corporations,  to  erect  new  corporations  in  the 
place  of  the  old,  to  add  to  the  old,  or  to  carve  out  of  the  old  a  new 
corporatioc,  or  the  power  to  divide  and  dispose  of  the  property  held 
by  such  corporations  for  municipal  purposes,  is  not  defeated  or 
affected  by  the  circumstance  that  the  corporation  is,  by  its  charter, 
made  the  trustee  of  a  charity,  or  of  other  private  rights  and  interests. 
Where  the  legal  existence  of  the  municipal  trustee  is  destroyed  by 
legislative  act,  the  Court  of  Chancery  wiU  assume  the  execution  of 
the  trust,  and,  if  necessary,  will  appoint  new  trustees  to  take  charge 
of  the  property  and  carry  into  effect  the  trust,* 

and   throwing  iti  obligations  on  another  seeament  for  piihlic  lue,  ud  enforceable  ai 

tai«ea  an  implied  piomi«e  on  the  part  of  anch,  sayg  :  '*Bat  auch  ia  not  thia  caae. 

the  ancceasor  to  pa;  the  same.     Little  v.  ...  There  is  no  principle  that    1    am 

Unioil  Townehip  Committee,  40  K.  J.  L.  aware  of  which   aanctiooB  the    doctrina 

8B7.    Po^,  necs.  170,  ISO-IBB.  that  it  ia  within  the  taxing  [lower  of  the 

'  United  Statea,  »x  rti.  Brown  v.  Hem-  legislature  to  comptl  out  Unmiy  eilg,  or  to- 

phia,  97  U.  S.  300  (1377).     Further  as  aUily  to  nmM&ute  to  tlu  paymeni  of  Uu 

to  effect  of  dissolution  and  of  change  of  debU  of  another.     The  gOTerament  haa  no 

boiuidariea,  aee  pott,  aec..  6S  a ;  chapa.  vii.  auch  authority,  and  this  case  is  entirely 

and  viiL     In  town  of  Flathnsh,  In  rt,  flO  without  a  precedent.     If  such  asaessmcnta 

N.  Y.  S9S  (187S),  the  court  of  appeals  ex-  were  authorized  they  might  not  be  limited 

pressed  the  opinion  that  it  waa  beyond  to  adjoining  towns,  cities,  or  Tillogea,  but 

the  competency  of  tbe  legislataie  to  aaaeaa  applied  to  thoee  lorated  at  great  distances 

lands  in  the  tovn  of  Flatbush  to  pay  debts  from  each  other.     Such  legislation  would 

preriously  iucurred  by  the  a^joininfi  city  be  unjoat,  mischievoas,   and  opiH^aaive, 

of  Brooklyn  under  prior  acta  for  a  park,  and  cannot  be  tolerated." 

althongh   the  portion   of   the    park  was  *  New  Orleans  v.  Clark,  96  U.  S.  0U 

carred  out   of   the   oorporate    limits   of  (1877).     Such   legislation   ia  not  within 

Flathnsb.     Miller,  J.,  after  stating  that  the  prohibilion  of  the  State  Constitntiom 

had  an   original  asaeaament  for   beneSta  againat  Che  passage  of  retroactivB  laws,   lb. 

been  made  it  might  be  said  to  be  an  aa-  *  Qinid  n.   Philadelphia,   7    WaU.    1 
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§  65  (38).  L6slBlwttve  Pow«r  not  WI10U7  Unlimited. — The  suprem- 
acy of  the  legislative  authority  over  municipal  corporations  is  not, 
hoaxver,  in  all  respects,  utilimit&i ;  but  the  limitationjs  must  be  sought 
either'  in  the  oatioDal  or  State  CouetitutioD ;  and  except  as  theie 
found,  in  terms  or  hj  fair  implication,  they  do  not  exist.  In  Eng- 
land it  is  settled  that  the  Crovm  has  no  power,  without  the  conseot 
of  those  to  be  affected  thereby,  to  alter  or  abolish  municipal  charters, 
or  to  impose  new  ones  on  the  corporation.  But  Parliament  may 
create  new  corporations,  or  abolish  or  alter  charters,  or  impose  new 
ones,  at  its  will,  and  without  the  consent  of  the  inhabitants.  And 
so  may  the  State  legislatures' in  this  country,  if  there  be  no  cossti- 
tutional  restriction  upon  the  power.' 

§  66  (39).  PnbUo  and  FiiTate  or  FroprietaiT  Rlgbtm  dlatliis°l«lied. 
—  It  assists  to  an  understanding  of  the  extent  of  legislative  power 
over  municipal  corpoiatious  proper  (incorporated  towns  and  cities)  to 
observe  that  these,  as  ordin^y  constituted,  possess  a  double  charac- 
ter: \^Vi  ona  gotiemmentai,Ugidatiix,  01  pvUie;  the  other,  in  a  sense, 
proprietary  or  private.  The  distinction  between  these,  though  some- 
times  difficult  to  trace,  is  highly  important,  and  is  frequently  re- 
ferred to,  particularly  in  the  cases  relating  to  the  implied  or  common- 
law  liability  of  municipal  corporations  for  the  n^ligence  of  their 
servants,  agents,  or  officers  in  the  execation  of  corporate  duties  and 
powers.  On  this  distinction,  indeed,  rests  the  doctrine  of  such  im- 
plied liability.^    In  ito  gaoernmenial  or  pvilic  character,  the  corpora- 

(1868)  ;  Meriwether  t>.  Gurett,  102  U.  S.  coorts,  txate  between  the  pnroffotivt  ef 

472,  628  (1880) ;  PhUadelphia  v.  Fox,  64  Qu  croum  anil  the  eorponUum.     The  right 

Pe.  St.  169  (1870)  ;  iti/to,  sees.  74  a,  8D,  or  power  of  parliament  in  Engliiid,  or  of 

Uontpelier  v.  Ea«t  Uontpeiier  (division  of  the  l^isUturB  here,  would  preaent  (and 

town,  and  contest  as  to  tnut  property  held  was  decided  to  present)  qnite  a  different 

for  the  henelit  of  the  inhabitants  of  the  qyeation."    Per  lieltoii,  J.,  In  People  a. 

original  township),  39  Tt  (3  Wms.)  12  Horria,  ISWend.  825,  884  (18SG) ;  PhiU- 

(18&S)  ;  sane  controrany  at  U«,  27  Vt  delphU  t>.  Field,  6S  Pa.  St  820  (1808)  ; 

704.     See  infra,  «ec.  80,  and  ehftpteru  on  Hudson   Countj  v.   Sejmanr,   6    Vfoom 

Corporkte  Property  and  Remedies  againit  (35  If.  J.  L.),  47  ;  People  t>.  Bennett,  2tt 

ntegat   Corporate  Acts,  poal.      Text  ap-  Uich.  451  (1874)  ;  a.  o.  18  Am.  Rep.  107 ; 

proved.     Luehman  v.  Tax.  TMst.,  2  Lea  Austin  «.  Coggeahall,  12  B.  I.  329,  citing 

(Tenn. ),  42S ;  Elleraian  v.  HcHaini,  SO  and  approvinf;  text 

1a  An.  190; <n>ci,MC.  68  ;  Cincinnati V.  *  Ante,  sees.  22,   25,  28.      "The  dis- 

Cameron,  S8  Ohio  St  336.  tinetiou  is  well  established   between  the 

1  St.  [jonis  R.  Allen  (extention  of  elVf  responiibiLities  of  towns  and  cities  for  acti 

limitK),  IS  Mo.  400  (1850) ;  St.  Louis  o.  done  in  their  public  capacity,  in  the  dia- 

Riuaetl,  9  Ho.  fiOS  (1845).    AnU,  sec.  G4.  charge  of  duties  imposed  on  them  by  the 

It  is  justly  obeerred,  that  "most,  if  not  legislature  for  the  public  benefit,  and  (or 

all,  of  the  leading  cases  in  the  books,  in-  acts  done  in  trhat  may  be  called  their  pri. 

rolring  the  question  of  the  JDvIoUhility  vale  diaraeUT,  in  the  management  of  prop- 

of   mnnicipal    chaitera,   in  the    BngliMh  erty  and  rights  TOluntarily  hcM  by  them 
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tioD  is  made,  by  the  State,  one  of  its  inatmmenta,  or  the  local 
depositary  of  eertaia  limited  and  prescribed  political  powen,  to  be 
exercised  for  the  public  good  ou  bebalf  of  the  State  rather  than  for 
Itself.  Iq  tide  respect  it  is  assimilated,  in  its  nature  aod  ftmetionSi 
to  a  county  corporation,  which,  as  we  have  seen,  is  purely  part  of 
the  governmental  machinery  of  the  sovereignty  which  crates  it 
Over  all  its  civil,  political,  or  governmental  powers,  the  authority 
of  the  legislature  is,  in  the  nature  of  things,  supreme  and  without 
limitation,  unless  the  limitation  is  found  in  the  ConstitntioD  of  the 
particular  Steta  But  in  itt  proprietary  or  private  eharaeter,  the 
theory  is  that  the  powers  «k  suppoae'd  not  to  be  conferred,  pri< 
marily  or  chiefly,  from  considerations  connected  with  the  govern- 
ment of  the  State  at  large,  bat  for  the  private  advantage  of  the 
compact  commnnity  which  is  incorporated  as  a  distinct  legal  per- 
aonaliiy  or  eorforate  individual;  and  as  to  such  powers,  and  to 
property  acquired  theiennder,  and  contracts  made  with  reference 
thereto,  the  oorporatioa  is  to  be  regarded  quo  ac2  Ace  u  a  private 
corporation,  or  at  least  not  public  in  the  sense  that  the  power  of 
tM  tegislatore  over  it  or  the  rights  represented  by  it,  is  omnipotent.^ 

for  their  own  inniediate  profit  or  sdvaii-  Western   College   v.  Cleveland,  IS   Ohio 

tage,  u  a  corporation,  althougli  inuring,  8t.  87E  (ISfll);  Rower.  NewOrietot,  19 

of  couTse,  nltimatel;  to  the  ^neAt  of  the  L*.   An.   481  ;   MattiD  •.  Ma;or,  Ac.,  I 

pvUk."    At  Gray,  J.,  iB  Oliw «.  War-  Hill,  t4G  ;  Bntlrick  v.  Lowell,  1  Allen, 

cetter,   103  Mm.  tSS,  4M  (1869)  ;  a.  p.  172 ;  Oliver  v.  Woroeeter,  lOS  Uua.  489 

Detroit  D.  Coray,9  Uich.  1S6,  lSt(18«l)i  (1869)  ;  Tonchsrd  v.  Touchud,  G  CU.  306 ; 

HIU  V.  Borton,  123  Mut.  844,  SS9  ;  s.  C.  Om  Co.  «.  San   FrudMO,  9   Cd.  4»3  ; 

93  Am.   Bep.   SS2.     In  the  one  case,  no  Commisrioneis  v.  Duckett,  20  Hd.  468  ; 

private  action  Um  anlew  it  ba  axprodr  Weet «.  Brockport,  16  N.  Y.  101,  note  j 

given  ;  in  tlie  otlier,  there  U  an  Implied  or  Louiiville  n.   Universitir  of  LoniaviUa,  IS 

oommon-law  liability  for  the  negligenoe  of  B.    Hon.    642  ;   Loniaville  v.    Common- 

thelr  offlean  in  the  diaehMge  of  (uch  do-  wealth,  1  Davall  (£;.],  89B  ;  Weightman 

tie«.     In  further  iltaetntlon  of  thu  dual  it  Waahlngton,  1  BUok  (U.  S.),  S9  (1S61)| 

oh&raeter,   the  reader  ia  Mferred  to  t^  Beading   g.   Commonwealth,    11   P^  St. 

EMM  cited  in  the  next  note.   See  Teferenoe  IH  (1849)  ;  Riehmood  v.  Long's  Admr., 

to  this  section  of  the  tert  in  Spaalding  o.  IT  Oratt  (Ta.)  8TG  -,  Da  Vo*s  «.  Rich- 

Andover,  G4  N.  H.  Sa,  e4  (1878)  j  and  In  mond,   18  Oratt.  S3S ;   a.  a  7  Am.  Law 

Meriwether  d.   Oamtt,   102  U.  B.  B2S  ;  Bag.  (k.  s.)  £891   New  Orleans  ftc.  R. 

poet,  nca.  7S-74  o,  and  dup.  ixllL,  and  B.  Co.  «.  New  Orlwne,  36  U.  An.  478  { 

OHw.  a.  0.  lb.  G17  (1874) ;  Askew  d.  Hale  Co.. 

<  Weat  SsT.    Fnnd   Soc.   n    Phaadei-  t4Ala.  689;  Detr(nt«.CoTe7,9Ui<:h.iaB, 

phia,  SI  Ps.  St  175i  lb.  185;  Bailey  v.  184  (1861)  ;  Peoples.  Eurlbnt,  34  Uioh. 

Ha7or,  Ac.   of  ITaw  To-b,  8  Hill,  G31  ;  14  (1S71),  opioioft  of  Oul^,  J.  ;  a.  C.  9 

Petiple  V.  Ilelda,  G8  N.  T.  491 ;  People  ».  Am.    Rap.    103;    Feopla    «.    Detroit,   28 

Ingcnoll,  E8  N.  Y.  1  a874)  ;  MazmiUian  Mich.  328  (1878)  ;  &  o.  15  Am.  Rep.  202. 

«.   Mayor,   &o.   of  New  York,  S2  N.  Y.  A  re  Halone'a  Eatate,  81  B.  C.  43t.     As 

ISO  (ISTG)  ;  People  n.   Briggi,  GO  N.  T.  to  what  are  mnnici^al  dutMi,  and  what 

SGS,  S60  (1872)  ;  Nichol  «.  Nashville,  S  EiUi  within  the  ecopaof  monicipal  power% 

Humph.  353 ;  Small  v.  DanTill^  SI  Me.  aee  United  SUtea  v.   Baltimore  fc  Ohio 

359  ;  Jaam  9.  New  Haven,  84  Conn.  1 ;  Bailraad  Co.,  IT  Wall.  832  (1872) ;  poH, 
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§  67.  Banu  snbjoot  —  This  division  of  the  powers  of  a  mtmicipal 
corporatdon  into  two  claasee,  one  public  and  tlie  other  private,  has 
been  before  alluded  to,  and  is  well  established,  but  tiie  private  char- 
acter tJiua  ascribed  to  such  powers  it  is  difficult  exactly  to  define. 
It  is  easy  to  understand  that  if  under  the  exercise  of  lawful  powers 
by  the  authority  of  the  legislature,  property  has  been  acquired  by  a 
municipality,  such  property  may  not  be  subject  to  l^iisktive  appro- 
priation to  uses  distinctly  foreign  to  the  interests  of  the  munici- 
pality ;  but  in  what  sense  are  powers  conferred  and  to  be  exercised 
for  the  good  of  all  the  people  of  the  place  private  ?  Wherein  do 
Buch  powers,  in  their  origin  or  nature,  differ  from  those  admitted  to 
be  public  t  Are  sot  all  powers  conferred  upon  municipalities, 
whether  many  or  few,  given,  and  given  only,  for  their  belter  regula- 
tion and  government,  and  to  promote  their  welfare  as  parts  of  the 
CommonwealUi  ?  The  small  municipality,  with  few  and  simple 
powers,  is  no  more  completely  under  the  supreme  dominion  of  the 
legislature  than  the  more  populous  one,  requiring  for  its  proper 
government  organs  and  powers  peculiar  to  itself.  Are  the  latter, 
therefore,  private  t  If  so,  it  must  be  in  a  qualified  and  peculiar 
sense.'  Contracts  in  favor  (^  the  creditor  are  protected  by  the 
national  Constitution;  but  as  against  a  State,  the  difficulty  b  to  find 
a  logical  and  sound  basis  on  which  to  rest  private  rights  in  favor  of 
a  municipality,  if,  under  the  Constitution  of  the  particular  State,  it  is 
within  the  power  of  the  State  which  breathed  into  it  the  breath  of 
life  utterly  to  extinguish  itg  existence  at  pleasure.  The  distlnctioD 
originated  with  the  courts,  to  promote  justice,  and  has  been  most 
frequently  applied  to  escape  technical  difBculties  in  order  to  bold 
such  corporations  liable  to  private  actions.'    The  distinction,  how- 

•M.  77B  *t  at-  :  Niles  Water  Worki  e.  (ISSS),  edb;  b«  read  witli  proat  The 
Nile*,  SB  Uich.  311.  On  the  ground  thit  ChiefiJoMice  than  aaaerta  the  Dnlimited 
legUUticiii  conEeniiiig  municipal  corpoTa-  ptnrer  of  the  legislature  orer  municipal 
twna  is  of  a  paoaliar  ohnacter  on  account  corpontioiia  and  their  property.  He  mun- 
of  thdi  being  agencies  of  the  goToinQieDt,  tains  that  nucb  corporations  are  altogether 
the  Conrt  of  Appeals  of  Keniueiy  held  public,  and  all  their  righta  and  pavers 
that  a  charter  provision  limiliiig  the  right  public  in  their  nature,  and  that  tlieir  prop- 
to  iring  action*  to  rteover  maney  improp-  erty,  though  held  Cor  income  or  sale,  and 
erly  paid  far  ttuett  to  Mix  numlJU,  when  the  nnconnected  with  any  nse  for  the  purposes 
general  statute  of  IlmitationB  allcwed  five  of  the  muDtcipal  goTemment,  ie  nndv 
jttn  in  suchcasm,  was  not  uuconstitil-  the  control  of  the  legislature,  and  not 
ttonal  for  granting  a  special  privit^e.  within  the  pronrioni  of  the  ConstitutiaD 
Covington  *.  Hoadley,  88  Kj.  Hi.  protecting  private  property.  He  denies 
■  An4t,  sees.  211,  26.  the  coirectnees  of  the  dietinetion  taken  in 
*  Section  ai>praTed  is  State,  «t  Tcl.  v.  Bailey  v,  Tbe  Mayor,  ftc.  of  New  York,  S 
Smith,  41  Ohio  St.  S4B.     On  this  subject  Hill,  881,   and  other  cases,   Mtatea  the 
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ever,  is  generally  recognized,  sod  it  may  be  invoked  as  the  basis  of 
property  rights  in  favor  of  the  municipality  vhich  are  not  wholly 
withdrawn  from  the  protection  that  our  Constitutions  extend  to 
property.' 

§  68  (40).  Suns  sDbjeot.  —  It  is,  perhaps,  at  present,  impossible 
to  define  with  precision  what  limitations  exist  upon  the  power  of  the 
kgislcUuTe  over  mnnicipal  corporations,  as  ordinarily  constituted.  It 
is  practicable  only  to  refer  to  the  leading  cases  upon  the  subject,  and 
attempt  to  extract  the  principles  upon  which  they  rest 

It  is  decided  that  a  grant  by  the  legislature  of  the  State  to  a  town 
of  the  riglU  to  estailisk  a  ferry  ts  not  in  the  natwe  of  a  amtract; 
hence  tlie  grant  is  repealable,  and  the  corporation  may  constitu- 
tionally be  deprived  of  the  franchise.^  So  the  powers  conferred  by 
the  legislature  upon  a  municipality  in  respect  qf  wharves  and  wharf- 
age may  be  revoked  by  it  at  pleasure  if  it  does  not  touch  property 
acquired  by  the  municipality  under  the  sanction  of  the  legislature." 
Aa  act  conferring  upon  a  municipal  corporation  a  public  trust,  and 

Ae  Slate,  ail  their  powcts  and  fanctions  bj  StaMmnt,  J.,  in  Bailniad  Co.  «.  Eller. 
are  public.  He  affirms  that  the  legisU-  man,  jiut  cited  (p.  172),  "the  mnnicipal 
tura  uuy  compel  a  municipal  corporation  body  [of  Sew  Orleans]  rightfullj  eojoja 
to  iubtnU  to  arbitration  claime  ae  to  which  over  the  subject  [of  uAarvM  asd  wharf- 
private  corpomtioai  and  natural  pcnon«  agt\  is  derived  Crom  the  Isgislatutc.  They 
would  be  entitled  by  the  ConstLtalion  to  a  are  merely  administratiTe,  and  ma;  be  re- 
trial by  jury.  The  opposite  view  ia  no-  voked  at  any  time,  fiol  louAing,  of  courtt, 
where  more  ably  presented  than  by  Camp-  any  property  af  th»  dty  adttaUy  (uquirtd 
belt,  C.  J.,  in  The  People  p.  Hurlbut,  84  i»  On  coune  qfadntinUlratioH.  The  sole 
Uich.  ii  (1871)  ;  a.c.  S  Am.  Bep.  IDS,  gronnd  of  the  right  of  the  city  to  collect 
and  by  CooUy,  J.,  in  People  v.  Detroit,  23  wharfage  at  all  is  that  it  is  a  reasonable 
Hich.  22S  (1S73)  ;  a.  c.  16  Am.  Rep.  203  ;  compensation,  which  it  ia  allowed  by  law 
Gray  v.  Brooklyn,  10  Abb.  Pr,  Bep.  M.  a.  to  charge  for  the  actoa]  use  of  stnictaros 
ISS  ;  pott.  ehap.  zxiii.  See  as  to  jury,  provided  at  its  expenae  for  the  conveni- 
Dunsmore's  Appeal,  52  Pa.  Sl  S74.  ence  of  vessels  engaged  in  the  navigation 
Coceult  on  this  subject  Plimpton  v.  Som-  of  the  rivet.  And  while  it  may  be  true, 
erset,  B3  Vt.  2SS  ( ISflO).  See  also  chap-  aa  was  decided  by  the  Supreme  Court  of 
tera  on  Municipal  Conrta,  Property,  and  Louisiana,  in  EUerman  v.  UcMains  (SO 
Ordinances,  pod.  La.  An.  pt.  I,  180),  that  the  city  cannot 
■  See  atU,  sec,  8a;  pM(,  sees.  68  and  lawfully  be  required  to  permit  the  use  of 
note  68  0,  69,  aa  to  the  rationdU  and  ita  wharves,  without  compensation,  oq  the 
gTonnde  of  the  distinction.  ground  that  they  an  private  property,  it 

*  East  Hartford «.  Hutford  Bridge  Co.,  ia  equally  true,  as  decided  by  tlie  same 
10  How.  fill  (1860)  1  e.  c  IS  Conn.  149  ;  court  in  City  of  New  Orleans  v.  Wolmot 
17  Conn.  76  ;  Tnutaes  n.  Tatman,  13  111.  (81  1^  An.  65),  that  the  dty  cannot  for- 
30  ;  Police  Jnry  «.  Shieveport,  G  La.  An.  bid  any  water-craft  from  osinK  the  banks 
661  (1850) ;  Darlington  «.  Mayor,  31  of  the  navigaUe  waters  of  the  State  for 
K.  Y.  164,  202,  203,  per  Dmio,  C.  J.  the  purposes  of  navigation  and  romnierce, 
Poll,  sees.  114-116.  and   cannot  compel  thsm   to   pay   to   it 

*  Railroad  Co.  o.  Ellerman.  lOG  CJ.  8.  wharfage  except  for  the  use  of  whures  of 
166  (1S81).  "Whatever  poneri,"  says  which  it  ia  the  proprietor."  P<at,  chap. 
Uie  Sapreme  Court  of  the  United  8UtM,  vi.  mu.  10S-I13. 
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the  title  to  land  as  aacillary  to  its  execation,  is  aot  a  contract,  but 
may  be  repealed  at  the  will  of  the  -  legislature.'  Bat  suppose  the 
l^islature  had  granted  in  fee  to  the  corporation  a  tract  of  laod 
within  its  limits,  is  such  a  grant,  or  is  an  ordinary  grant  of  land  to 
the  corporation  from  others,  a  contract  as  respects  the  State,  and  pro- 
tected by  the  Constitution  from  legislative  invasion,  the  same  as  if 
the  grant  had  been  made  to,  or  the  property  acquired  by,  an  indi- 
vidual or  private  corporation  ?  The  question  thus  stated  has  never 
arisen  directly  for  adjudication  in  the  Supreme  Court  of  the  United 
States ;  but,  in  the  celebrated  Dartmouth  College  Case,  two  of  the 
judges  expressed  the  opinion  that  the  legislative  control  over  public 
and  mohicipal  corporations  was  not  so  transcendent  and  absolute  as 
to  extend  to  an  arbitrary  divestiture  of  its  private  property  and  the 
destruction  of  rights  of  a  private  nature.  On  the  other  hand,  it  is 
the  opinion  of  a  distinguished  and  able  judge  in  New  York,  in  a 
case  already  mentioned,  that  the  authority  of  the  legislature  over 
the  powers,  rights,  and  property  of  municipal  and  public  corpora- 
tions, is,  as  respects  the  corporations,  quite  without  limit,'  That 
property  acquired  and  owned  by'a  municipal  corporation  by  legisla- 
tive consent  is  not  subject  to  an  unlimited  power  of  the  legislature 
over  it,  is  consonant  with  natural  justice.  The  need  of  having 
property  and  of  property  rights  is  one  of  the  main  reasons  why 
municipal  corporations  are  created.  This  is  strongly  expressed  by 
Savigny  in  respect  of  municipal  corporations  in  ancient  Rome,*  If 
a  municipal  corporation,  as  representing  a  distinct  community,  be  re- 
garded as  a  legal  penon,  the  legislature  in  effect  says  to  it, "  You 
may  at  your  own  expense  acquire  property ; "  and  if  it  acts  on  such 

1  People  V.  Tanderbilt,   3S  N.  Y.  287  the   coanties  the   legiBUtare  had    entirs 

(ISeS)  ;  poO,  BK.  111.     Where  an  act  in-  control  ain  the  fund,  and  might  mome 

corponting  &  uit;  danated  lands  included  or  change  the  parpiwea  far  vrhich  it  was 

therein  for  the  erectioQ  of  certain  public  originall]'  designed    to  be  expended,   or 

boiliiin^  and  the  residue  to  he  applied  to  provide  for  the  payment  by  an  old  coonty, 

edncation,  and  the  charter  was  afterwarda  which  hod  received,  but  not  expended,  ita 

repealed,  it  wu  held  that  until  tht  tnat  proportion  of  such  fund,  to  a  new  county 

had  beai  emcultd  it  was  competent  for  the  erectnl  out  of  the  old  county,  of  an  eqnita- 

legislature  to  change  or  abolish  it,  and  ble  share  of  the  fund.     Richland  County 

that  the  repeat  of  the  charter  eitingnished  e.    Ijinrence   County,    12   111.   1   (18S0), 

the  tmsts,  the;  being  public,  aneiecuted,  distinguished  from  Hampshire  v.  Franldin, 

and  conditional.     Bass  v.  Pontleroy,   11  IS  Mass.  70.     Foil,  chap.  vlii. 

Tex.  698-708   (1854).     Where  an  act  of  "  Denia,  C.  J.,  in   Darlington  v.  New 

the  legislature,  instead  of  granting  certain  York,   SI   N.  Y.  Ifli  (18ef>).     See  pat, 

moneys  received  by  the  State  for  the  pur-  aec,  flS  a. 

posea  of  internal  improvements  to  certain  ■  Savigny,   Jnrsi   Relations  (translated 

counties  absolutely,  simply  appropriated  it  by  Rsttigan).  aec.  86,  "  Proptrty  CapacUy 

to  be  drtaen  by  such  counties  and  expended  u    lAe    aacTUial   quality    of  a  JitriltiaU 

bj"  them  in  the  improvement  of  roads,  *c.,  Perion,"  i,  «.,  a  corporation.  lb.  sees. 
it  was  held  that  before  its  expeudituie  by  '  86,  87. 
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permiasion,  the  courts  may,  perhaps,  fairly  deduce  a  cootiaot  that 
the  legislature,  while  it  may  regalate  or  change  the  uses  of  such 
property,  will  not  deprive  the  corpoiatioa  of  it.  Accordingly,  the 
weight  of  opioioii  seems  to  be  in  favor  of  the  doctiioe  that  there  may 
be,  in  such  corporations,  rights  under  contracts  and  gtanta  which 
are  beyond  destruction  by  the  legislature,  though  not  beyond  legiti* 
mate  legislative  authority  and  control ;  >  but  in  the  present  state  of 

I  In  Bichland  County  v.  Lkwrmiee  Coan>  napeot,  tiao,  to  piMie  coipontioni,  ohicb 

ty,   12  lU.  1    (18C0),   wbile  the  plenary  uiit   ddI;  for  publlo  pnrposas,  gucli   « 

power  of  the  UguUtun  ov«i  the  public,  ooonties,  towns,  dtUs,  Ac,  the  legislature 

ciTil,  or  political  rights  of  public  corpora-  may,   tmder  proprr  limit&tionn,   have   a 

tioDB  was  asserted   and  declared,  sCtU  it  right  to  cbangt^   modify,  Eslargt,  or  n> 

mu  wlmitt«d  by  the  Tery  able  and  can-  strain  them,  ttatriaii,  hamnr,  (As  pro^ 

ttoiujudgH  whodeliTered  the  opiniont  that  n^,  for  the  uses  of  those  for  whom  and 

"the  State  msj  make  a  eontmct  with,  or  at  whose  expense  it  wsa  ortgiiuilly  put* 

a  gniit  to,  B.  public  mnmdpal  ootpoKtion  abased."    Followed  by  Chancellor  Kent, 

«rhioh  it  could  not  subeeijuently  reeuiae ;  2  Com,  306 ;  by  Ur.  Jnstiee  Wtuhinglot, 

bat  in  each  caee  the  corporation  is  to  be  Dutmnutb  College  Case,   i  Wbnt  SIS, 

n^arded  as  a   private    company."      Per  MS.     In  the  last  case,  Mr.  Justice  ^org 

Trumbuil,  J.     Bangamon  Co.  v.  Spring-  Mid  :  "But  it  will  hardly  be  contended, 

field,  68  111.  66  (1S72).    Sea  West  Bar.  that  even  in  respect  to  snch  [pnblic]  otv 

Puad  Society  v.  Philadelphia,  SI  Pa.  St.  porations,  the  legUlative  power  is  so  tnns- 

17G  i  lb.  18S.  csndent  that  it  may,  at  its  will,  take  away 

"  But  while  the  legisUtlTB  power  (to  Ihe  prinate  property  of  lit  eorporatiim,  or 

enlarge,  restrain,  or  even  destroy  munici-  ehuige  the  usee  of  its  private  funds  ao 

pal  eorporatioDs,   as  the  public   interest  quired  undar  the  public  tkith."     1  WheaL 

■nay  require)  may  be  eiercised  over  public  SIS,  flS4,  obiter,     Aud  such  is  Mr.  Justice 

and  muDLcipal  coiporHtions,  it  has  as  uni-  Cooley't  view    In    his  valuable    treatise, 

fonnly  been   held  OuU  lounu,  and  oilier  Conatitntional  Limitations,  1)8.     He  re- 

public  eorporalioiu,  may  Itam  private  right!  iteratee  it  in  his  learned  opinion  in  People 

and  inttrestt  vetted  in  them  under  Ouiir  v.  Hurlbut,  24  Uicb.  i4;  8.  c.  6  Am.  Law 

diarteri  aadiuto  thosr  rigUt,  tiitj/ are  to  Rev.  37S  (1871);  s.  c.  e  Am.  Rep.  103, 

be  rtfarded  and  prtMeled  (A#  lame  at  if  and  also  in  his  elaborate  judgment  in  the 

ttuy  teert  ttie  right*  and  itttereaU  ofindi-  important  case  of  The  People  «.  Detroit, 

viduait  or  <if  privnte  eerparatioM ;  and  28  Mich.  223  (1873);  x.  c.  Ifi  Am.  Rep, 

grants  of  property  in  trust  for  other  than  202  ;  Detroit  e.  Detroit  k  Howell  P.  B. 

corporate  aud  municipal  use  (that  ia,  aa  Co,,   iS   Uich.  140.      In  QrcKan  v.  San 

we    nnderetand,   for    private,   as    distin-  Francisco,  18  Cal.   6B0,  Mr,  Chief-Justice 

guished  from   puUic,   purposes)    are   no  Field,  delivering  tbe  opinion  of  the  So. 

more  the  lutrject    of   legislative   control  prcme  Court  of  California,  takes  the  gronod 

than  are  the  private  and  vested  rights  of  that  the  real  estate  or  private  property  of 

individuals.'     Per  lAam,  J.,  aryamdo,  in  a  municipal   corporation  is  protected  by 

MontpeUer  v.  East  Montpelier,  29  Vt  fS  ^e  clause    in   the  natiouol  Conatitulion 

Wms.)  12,  19  (1866)  ;  a.  c.  27  Vt.  704.  securing   the  invioUbility  of  contract*  ; 

Legitlative  gr<Mt»  ^property  to  private,  that  all  leginlative  authority  over  it  must 

md  it  testis,  a!x,  to  pitblie  and  munictpuf  be  exercised  in  subordination  to  this  guar> 

eorporatioM,  cannot  be  repealed  toailodi-  anty  ;  and  that  it  is  subject  to  lagialative 

•est  the  righla  of  tKe  granleet.     Town  of  control  to  the  same  extant,  but  no  greater 

Pawlet  V,   Clarlc,  S  Cranch  (U.  8.),  2B2,  extent,   than   alt  other    property  in  the 

836  (1815),  per  Story,  J.,  cbita-;  Terret  ir.  State.    But  in  Darlington  v.  Mayor,  fe. 

Taylor,  Jb.  43,  62.    In  this  last  OMe,  Mr.  of  New  York,   81  N.  Y.  164,  igs,  806, 

Justice   Story  remarks,   argutiuU:     "Id  Mr.  Chief-Jiutics  JDmtu  obMrvei:  "Let 
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the  decisions  the  point  cannot  &urly  be  said  to  be  settled     It  has 

hoTever  been  a^jadged  that  the  rights  of  the  eit^  of  Ntw  York  to 

m  sappou  the  clt;  to  be  the  owner  of  a  1  (ISSS),  expreaa  the  opinion  that  the  pri- 

poreel  of  land  not  adapted  to  an;  nniti-  Tate  propertj  of   mnnidpalitieB  and   of 

dpal   aw,  but   Teloable  onlj  for  tale  to  oorpcovtioDa  is  protected  by  the  amtrael 

private  persons  for  baiLding  porpoeee,  or  «^a<iw  of  the  Federal  Coiutitntion.     Since 

the  like,  no  one,  I  think,  can   doabt  but  the  opinion   of    Mr.    Justice    FUld  was 

what  it  would  be  competent  for  the  It^is-  given,   the   Fourteenth   Amendment   has 

latnie  to  direct  it  to  be  sold,  and  the  pro-  been  adopted.     It  pcovidea  that  no  person 

oeeda  devoted  to  aome  mnniciinl  or  other  shall  be  deprived  of  property  without  due 

public  purpoee,  within  the  ci^,  aa  a  court-  procaas  of  law,  and  tbe  property  rights  of 

honae,  a  hofpital,  or  the  like.  .  .  .  It  ia  private  coTpontions  ne  held  t^  the  Su- 

anneoesaaij  to  say  whether  the  legialativc  prenie  Court  of  the  United  States  to  b« 

jnriadlctioD  woold  extend  to  diverting  the  within  the  Amendment.     A  compact  body 

city  property  to  other  public   use   than  of  people,  such,  for  euunpla,  as  the  city  of 

Mch  aa  concema  the  city  and  its  inhabi-  New  York,  have  needs  not  common  to  tbe 

tuts."    And  be  considets  the  ezpreMon  body  of  tbe  Sute  at  large;  hence,  their 

•f  Chancellor  KttU  (3  Com.  ViS)  and  of  iocorparation  with  a  distinat  capacity  to 

Ur.  Justice  ^or]i,  that  where  a  municipil  acquire  and  hold  property  for  the  use  and 

corporation  ia  onpowered  to  have  and  to  benefit  of  this  distinct  body  of  people, 

hold  private  property,   snch   property  ia  It   is   their    property.      No  reason  sug- 

InvcMed  ciHi  the  security  of  other  private  gesU  itself  to  us  why  their  ownership,  as 

rights,  to  mean  only  that  it  posHesaes  such  against  a  total  diversion   of  use,   is  not 

righta  against  wrong-doera,  and  not  that  protected  by  the  Fourteenth  Ameadmsat. 

It  ia  exempt  from  legisUtive  contrDL     SI  See  farther,  infra,  sees.  68  a,  1%  7S. 

H.  Y.  isi,  IBS.  In  two  cases  arising  out  of  the  Tvned 

Let  na  consideT  thli  Interesting  sntiject  fravdt  in  Kae  York,  the  concluaion  was 

a  tuomeut  longer.     The  city  of  New  York  teacbed  that,   ss   between   the  State  and 

b  the  owner  of  valuable  real  property  in  the  municipal  oorporatian,  the  funds  of 

be  made  by  ancient  grants,  {rota  which  the   corporation   owned  and  held  for  the 

It  derives  large  revenoest     No  one  deuie*  public  uses  of  tbe  corporation   are   dis- 

tlMt  tbe  ItfpaUtnre  may  n^lsto  or  direct  tiucttvely  and  exclusivel;  the  property  of 

the  mas  of  this  property,   provided  it  is  the  corporation  ;  and  the  opinion  was  ex- 

not  diverted  from  the  municipality  or  ap-  pressed  arguendo   that  snch  funds  were 

propriated   to   stAv-municipal    purposes,  invested  with  the  security  of  other  private 

But  could  the  legialnture  reqnire  it  to  ba  property,  snhjeot  to  the  plenary  power  of 

sold  and  the  proceeds  given  to  the  city  of  the  legisUtnre,  as  declared  in  Darlington 

Albany,  or  covered  into  the  State  tress-  v.  Mayor,  &c.  ttipra,  to  direct  their  appro- 

■Ij  ?    The  iqjustice  of  snch  an  act  is  so  priation  to  any  use  or  purpose   for  the 

striking  that  it  snggeste  that  it  niuif  be  benefit  of  the  municipality  oi  ite  iohabi- 

beyoud  the  legislative  power,  even  if  there  tente.     People   v.   Ingersoll,  GS  N.  Y.  1 

an  no  special  limitations  in  tbe  Constitu-  (1874) ',  FKiple  c.  Fields,  GS  N.  Y.  ISl 

tion.     The  text  (sea.  68)  statea  a  ground  (1874).     The  exact  point,  however,  which 

on  which  the  denial  of  snch  a  power  in  was  a^indged  in  these  cases  is  thnt,  unless 

the  legislature  can  be  rested.     A  chartered  expressly  given  by  statute,  an  action  could 

munidpality  ia  certainly  a  distinct  legal  not  be  maintained  in  the  name  of  the  .State 

personality ;  and  it  ia  a  &miliar  principle  by  the  attorney^eneral,  to  recover  a  judg- 

that  property  aoqaired  by  a  corpontion  ment  for  moneys  of  the  county  and  city 

nuder  its  franchiaea  is  invested  with  all  of  New  Yorli,  Fraudulently  taken  by  tbe 

the  attribntaa  of  property,  although  the  defendanta,   as  such   right  of  action  wss 

franchises   of    such  corporation   may  be,  exclusively  in  t)ie  municipality,  which  wss 

alM^ately  anbjeot  to   l^alative   control,  the  owner  of  moneys  illegally  appropriated. 

Mr.    Justice    Field,   tujrra,    and   Rttger,  PmI,  chap.  xxii. 
a  J.,  in  People  ».  ffBrias,  111  N.  Y. 
V0i~  L— 8 
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real  estate  which  it  ouma  infet  simple  absolute,  under  grants  made  to 
it  ID  ita  ancient  charters,  which  grants  were  confinned  by  the  Con- 
stitution of  the  State,  are  as  indestractible  by  I^^latlve  act  as  aie 
the  like  property  rights  of  citizens ;  and,  applying  thia  principle,  it 
was  held,  that  the  legislature  had  no  authority  to  pass  an  act  order- 
ing the  demolition  of  a.  reservoir,  part  of  the  water  system  of  New 
York,  built  by  the  city  at  the  expense  of  its  citizens,  upon  property 
which  it  thus  owned  in  fee  simple  and  upon  the  demolition  of  audi 
reservoir  further  enacting  that  the  lands  covered  by  it,  together  with 
other  lands  adjoining  the  same  owned  in  like  manner  by  the  city, 
should  be  converted  into,  and  maintained  as  one  of  the  public  parks 
of  the  city,  except  upon  making  compensation  to  the  city  therefor.' 

<  Webb  V.  Uayor,  ke.  oF  New  York,  U  all  other  cities,  should  hare  all  their  lib- 
How.  Pr.  Rep.  10  {Supreme  Court,  ipecial  eniee  uid  free  customs ;  and  that  do  frae- 
tcrju,  1882).  In  giving  the  judgment  of  man  should  be  disseized  of  his  freehold  or 
the  conrt,  Macomber,  J.,  after  obserring  librrties,  or  free  cuEtoms,  but  b;  Uwftll 
that  the  land  in  queatioD  «a«  granted  to  jndfnnent  of  his  pepn  or  by  the  law  of  the 
the  citj  in  fee  simple  by  the  Dongan  land.  Corporate  fisui^hisea  in  this  conn- 
charter  in  1686,  and  was  also  substantially  try  rest  on  a  basis  which  ought  to  be  at 
embrsced  in  the  MontgomeriB  charter  of  least  as  solid  as  J/ojiui  Charta,  for  the; 
1730,  which  waa  oonfirmed  by  the  colonial  are  founded  on  grants  which  an  coDtracta, 
legislature  in  17S9,  and  by  the  Conatitu-  and  "  no  State,"  says  the  Constitution  of 
tions  of  Kew  York  of  1777,  1S21,  and  the  United  Sutes,  '■  uan  pass  any  law 
1816,  says;  "The  lands  in  qneatioQ,  impairing  theobltgatlou  of  contracts."' 
therefore,  are  owned  by  the  city  in  Cee  "I  prrceive,"  continues  Maeomber,  J,, 
^mple  absolute.  (Citing  Furman ».  New  "no  difference  between  the  tenure  of 
York,  5  Saodf,  (9.  0.)  18  ;  s.  a  10  N.  Y.  property  thus  held  by  the  city  and  the 
567.]  If,  thererore,  the  legialatare  haa  proprietary  rights  of  natural  persoDS  or 
andertaken  by  its  acta  to  destroy  the  prirate  corporations.  Thia  privilege,  how- 
property  of  this  torporation,  or  to  deprive  ever,  is  peculiar  in  this  State  to  the  dty 
the  city  of  its  am,  without  just  compen-  of  New  York.  [Not  meaning  by  thia  to 
aation,  it  has  violntM  a  fundamental  law  decide  that  pro])erty  owned  in  fee  aiinple 
of  tlie  .Stata.  Chancellor  Kent  { City  Char-  absolute  by  other  cities  ia  not  equally  pro- 
(«■  III  ITetU'l  Ifolrt).  in  commenting  npon  '  tected  by  the  Constitntion.] 
the  provisions  of  the  ancient  charters  oi  "  Nor  ia  this  property,  with  other  real 
the  city,  mys  :  '  It  may  not  be  amina  to  eatata  owned  by  the  city,  held  in  trust  for 
state  her*,  onr*  for  nil,  that  it  is  an  ac-  any  person  ;  nor  is  it  stamped  with  any 
liDoniedKpd  and  settled  principle  that  no  mere  political  trnst  of  which  the  city  may 
vested  right  of  property,  whether  it  be-  be  deprived,  and  thus  ita  claim  to  the 
longs  to  private  individuals  or  be  in  the  right  to  the  posaesaion  of  the  property  de- 
sbnpe  of  a  corpomte  francldse,  can  ever  atroyed.  The  title  to  the  land  rests  some- 
be  lawfully  taken  awny  without  some  de-  where,  and,  oa  haa  been  ahown  above,  «o 
fnnlt  or  forfeiture,  to  be  ascertained  by  far  an  the  records  eitend,  no  one  claims  it 
a  fair  trial  and  pronounced  by  judicial  except  the  city  itself, 
decrue.  The  Engliah  statute  of  Mnffna  "It  aeema  to  me  that  the  weight  of  an. 
Cli"rt'i  establiahca  as  a  great  principle  the  thority  ia  to  the  effect  that  the  property 
sanctity  of  rishls  and  privilegai  then  ei-  which  New  York  holds  in  its  proprietwy 
isting  or  thereafter  to  be  lawfully  pro-  or  private  oharajt«r,  though  originally  i«- 
cured  ;  and  that  principle  was  intended  to  riVed  from  the  power  claiming  the  nlti- 
b*  of  general  and  jwrpetnal  application,  mate  title,  and  which  conceros  the  private 
It  provided  that  the  city  of  London,  and  adnmtage  of  the  eorpoiation,  aa  •  diatinct 
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§  66  a.  Buna  labjeot  Bffoot  of  Repeal  or  DlMolntloa.  —  Where 
the  Constiiution  or  laws  have  reserved  to  the  legislature  absolute  and 
unreatricted  power  to  repeal  the  charters  of  private  corporationB  and 
to  dissolve  them  at  will,  the  l^islative  supreaiacy  over  their  exist- 
ence would  seem  to  be  as  complete  as  it  is  over  that  of  municipal 
corporations;  and  by  analogy  the  limitations  on  the  legislative 
power  over  the  property  and  contract  rights  or  other  vested  rights  of 
private  corporations  throw  light  upon  like  questions  as  respecte  mu- 
nicipal corpoialdoua.  As  to  private  corporations  it  can,  we  think, 
safely  be  affirmed  that  while  the  legislature  may,  under  and  pursu- 
ant to  such  reserved  power,  annul  aud  dissolve  them  at  pleasure,  it 
is  not  within  its  competency,  under  the  Federal  Constitution  as 
amended,  or  under  like  provisions  in  the  Constitutions  of  the  States, 
to  impair  or  afTect  the  property  or  property  rights  of  the  dissolved 
corporation,  but  only  its  right  to  exist,  and  such  other  rights  as  are 
directly  and  necessarily  dependent  on  the  continued  existence  of  the 
corporation.  The  rights  of  mortgagees,  of  creditors  generally,  and 
rights  arising  under  valid  contracts  with  the  corporation,  survive  the 
repeal  and  dissolution.'     And  the  same  doctrine,  doubtless,  applies 

l«ga]  personality,  is  Btampfd  vith  K>  in(U]7  9S   C.    S.    700    (1878);   OTeenvood   t>. 

of  the  rights  uid  powers  of  niitnrel  per-  Freigbt  Ci>.,  105  U.  3.  13  (1881J ;  I>etroit 

sons  or  prirata  corporations  as  that  the  r.  Howell  Plook  Road  Co.,  43  Micfa.  140, 

citj  cannot  be  deprived  of  thii  reservoir  147. 

withoat   dne  proceffl  of  law  and  ^-ithoot  Broadway  Svrfaee  Railvxty  Cati :  VltWi 

jnst  compensation.     It  admits  of  no  doubt  the  legislature  of  New  York,  under  the 

that  the  legislature  mny  chan^  modifj,  power  reserved  in  the  Coastitution  "to 

mUrge,  or  restrain  the  powen  of  a  cor.  alter  or  tepeal,"  from  time  to  time,  laws 

pontioa    which     it    baa    created.      But  under  which  corpon'tionii »"  fonned,  and 

whenever  this  is  done,  and  a  municipal  under  a  general  reEervcd  power  by  statute 

corporatioa    is    relieved    of    the    privilegs  that  "all  corporations  shall  b«  nibject  to 

and  duty  of  maintaining   a  jnriadictioQ  alteration,  snapeDUoli,  and  repe&l  in  the 

over  the  property  and  property  rights,  care  'discretion  of  tlie  legisUtnro, "  may  annul 

baa  invariahly  been   takeu  to  restorn  to  or  repeal  the  charter  of  a  corporation  or 

the  original  owuer  or  proprietor  the  rights  dissolve  it ;   yet   it  cannot,  by  virtue  of 

which  the  mnnicipal  corporation  were  for  ancli  an  act,  or  any  act,  impair  or  affect 

a  time  permitted   to  exercise.     Terret  v.  the  property  or  property  rights  of  the  cor- 

Taylor,  B  Crancb,  62 ;  3  Kent,  Commen-  poration,     Tht  extent  and  Hm'OtofUgit- 

tnriea,    257  :    Dortiuonth  College  Case,  4  latin  jxnrxr    over   rorporntiont  aud    their 

WheaL  «94  ;  People  v.  Detroit,  28  Mich,  righta  and  the  rights  of  their  mortgagees, 

228  ;  Bailey  ».   Mayor,  &c.  of  New  York,  and    of   persona    hiiving    contracts   with 

8  Hill,  531  ;  People  v.   Fields,   58  K.  Y.  the  dissolved  corporations,  underwent  the 

5B1  ;  People  r.  Irigersoll,  Id.  1  ;  Maimil-  most  thorough  and  deliberate  considera- 

lian  B.  New  York,  82  N.  Y.  180."  tion  of  the  Oiurt  of  Appeals  of  New  York 

'  People  f.  Oiiricn,  Receiver  (Broadway  in  Broadway  Surface  Railway  Case.     Peo- 

Railway    Case),  '  111    N,    Y.    1     {18S8)  ;  pie  r.  O'Brien.  Receiver,  e(  ol.,  Ill  N.  Y. 

Murama    p.     Potomac    Co.,  8    Pet.    286;  1(1888).     In  thnt  case  the  Broadway  Siir- 

FloWher  b.  Peck,  6  Cranch,  136  ;  Sinking  face  Railway  Company  was,  in  1884,  duly 

Fund  Caaea  (arising  under  reserved  power  incorporatwi.     It  acquired  from  thp  iniini- 

to  amend  or  repeal  Pacific  Railway  acts),  cipal  authorities   the   right  to  lay  dowa 
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to  proper^  r^hts  acquired  by  virtue  of  valid  municipal  grante ;  ^  and 
it  has  also  been  declared  in  reapect  of  the  property  rights  of  muni- 
cipalities, though  Bs  to  this,  the  doctrine  remains,  perhaps,  to  be 
fully  settled,  defined,  and  its  limitations  ascertained  by  actual  judi- 
cial ju<^meDt8.*    It  is  ^reed  bj  all  the  authoritaes  that  under  the 

backs  uid  to  nm  can  over  Broadtrsj  jbriUnilvHy,  mji:  "OrastsBimilBrinnlt 
from  the  Batwr;  to  FonrtMDth  streat.  It  materUl  respect*  to  the  one  in  qiiestioD 
was  authorized  by  statute  to  mortgage  its  have  beretofore  be«ii  before  the  oonrts  of 
pmperty  and  [mochises,  and  also  to  make  this  State  for  constructioa,  andit  has  been 
oontnwts  with  connectiDg  nilmail  com-  quite  unifomi!?  held  that  they  are  grAuti 
panie*  for  the  uw  of  their  tracks.  It  in  fee  vesting  the  grantee  with  an  icterest 
executed  mortgages  on  its  property  and  in  the  street  in  perpetuity  to  the  extent 
franchises  to  secure  negutiabU  bonds,  necesaat;  for  the  purpossB  of  a  street  niil- 
which  were  sold  in  the  market-  After-  road.  People  d.  StuTterant,  9  N.  V.  2SS  ; 
wards  it  appeared  to  the  I^islature  prob<  Davis  e.  The  Mayor,  &c.,  14  N,  Y.  GOS  ; 
able,  if  not  certain,  that  the  corporation  Milltau  v.  Sliarp,  27  N.  Y.  611  ;  Mayom. 
aciiuired  the  right  to  occupy  the  streets  by  Second  Ave.  K,  R.  Co.,  82  K,  Y.  281  ; 
meana  of  bribery  of  a  majority  of  the  board  Sixth  Ave.  B.  R,  Co.  «.  Kerr,  72  N.  Y. 
of  aldennsD  \  and  this  was  the  motive,  S80.  Odier  ^^ses  are  also  reported  in  the 
doubtless,  that  led  the  l^islature,  io  1SS6,  books,  but  it  is  deemed  unnecessary  to  ac- 
to  repeal  the  charter  of  the  Broadway  cumulate  authorities  on  this  point.  ,  .  . 
Company,  to  distolvt  Iht  corponUion,  and  We  are  iherefore  of  the  opinion  that  the 
to  provide  for  winding  up  its  aflairs  an4  Broadway  Surface  Bailroad  Company  took 
disposing  of  and  distributing  its  property,  an  estate  in  perpetuity  in  Broadway 
The  opinion  of  the  court,  delivered  by  through  its  grant  from  the  city  under  the 
Cb.-Judge  Bager,  discusses  the  interest-  authority  of  the  Constitution  and  the  act 
ing  i^uestions  involved  with  learning  and  of  the  legislature.  It  is  also  well  settled 
marked  ability.  The  court  held  that  the  by  authority  in  this  Stats  that  such  aright 
franchise  of  the  corporation,  under  its  constitutes  property  within  the  nsnsl  and 
charter,  and  the  grants  from  the  muni-  common  dgnifi cation  of  that  word.  Sixth 
cipal  anthoritieB  to  lay  down  tracks  and  Ave.  R.  B.  G».  v.  Kerr,  72  N.  Y.  330  ; 
operate  its  railroad,  woit  a  property  righi  People  b.  Sturtevant,  9  N.  Y.  2flS.  .  .  , 
which  survived  the  dissolution  of  the  It  is,  however,  i>araest1y  contended  for  the 
corporation  ;  so  were  the  rights  of  the  State  that  such  a  franchise  is  a  men  li- 
eorporation  under  its  contracts  with  con-  cense  or  privilege  enjoyable  during  the 
necting  railroads,  and  also  the  rights  of  life  of  the  grsnlee  only,  and  revocable  at 
the  mortgagees  to  the  continnednse  of  the  the  will  of  the  State.  We  believe  this 
street  in  connection  with  the  railroad,  proposition  to  be  not  only  repugnant  to 
nudei  the  municipal  consent  to  the  use  justice  snd  reason,  but  contrary  to  the 
thereof  for  railway  purposes.  The  si>ecial  uniform  coune  of  authority  in  this  codd* 
provisions  of  the  repealing  set  ss  to  wind-  try.  The  Iswa  of  this  State  have  made 
ing  up  the  afTurs  of  the  dissolved  corpora-  such  interests  tsxable,  inheritable,  aliena- 
tion aud  dispodng  of  and  distributing  its  ble,  subject  to  levy  snd  sale  under  execn- 
property,  were  held  tobe  nnconstitutional.  tion,  to  condemnation  under  the  exercise 
■  R.  R.  Co.  V.  Delamore,  Hi  U.  S.  fiOl ;  of  the  right  of  eminent  domdn,  and  in- 
L>in;:^on  v.  Mayor,  be.,  93  N.  T.  129  ;  vested  them  with  the  attributes  of  prop- 
People  B.  O'Brien,  supra,  and  coses  cited,  erty  generally." 

Concuming  rights  acquired  under  muni-  ^  Mayor,  &r.  v.  Second  Ave.  R.  R.  Co., 
cipal  grants  to  others,  Rugtr,  C-  J.,  in  The  32  K.  Y.  2Q1.  In  this  case  Brown,  J., 
People  e.  O'Brien,  tapra,  speaking  of  the  said  :  "The  rights  of  municipal  corpora- 
grant  by  the  corporation  of  New  York  tions  to  property  in  lands  and  its  nsiml 
City  to  the  Broadway  Surbce  Railway  incident!,  and  to  crtAte  ferries  and  railroad 
Company  to  nsa  the  si^eeta  of  New  Yoik  ftwachjset,  are  quite  diatinet  and  a^arate 
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power  to  repeal  the  charters  of  private  corporations  the  legislature 
cannot  take  away  property  acquired  under  the  operation  of  the 
charter;*  and  as  to  municipal  corporations  the  only  question  ia 
whether  the  legislature  can  deprive  thtm,  or  rather,  perhaps,  their 
inhabitants,  of  their  property.  It  ia  believed  by  the  author,  for  the 
reasons  suggested  in  this  chapter,'  that  while  the  legislature  has  full 

from  their  duties  as  l^iBlatttrea,  having  pro,  Roger,  C  J.,  miA  :  "  It  is  alao  to  b« 
authority  to  paaa  ardinaiiccs  for  the  cod-  observed  that  in  aooe  of  the  praviiiona  for 
trol  and  goTsraiDeiit  of  petsoDS  and  inter-  repeal  in  this  Stat«  is  there  auTthlng  con- 
nU  within  the  city  Units.  The  tatter  tained  which  purports  to  confer  power  to 
■re  powttn  held  in  trust,  as  all  l«gislativa  take  awaj  or  destroy  proper^  or  annul 
powers  are,  to  be  used  and  exercised  for  contiad^  and  the  contentinn  that  the 
the  benefit  and  irelhre  of  the  whole  com-  property  of  a  dissolved  corporatiaD  is  for- 
munitj,  while  the  fornier  are  property,  in  feited,  rests  wholly  upon  what  is  claimed 
the  ordinary  sense,  to  be  acquired  and  to  be  the  neeeasary  oonseqoenoe  of  the 
conreyed  in  the  aame  manner  as  mitaral  extinction  of  eor^iOKte  tif^  We  do  not 
peraons  acquire  and  transfer  property."  think  the  dissolntian  of  a  corporatioo 
The  same  learned  judge  said,  in  Brooklyn  works  any  such  ettect.  It  would  not 
Cent.  B.  R.  Ca  r.  Brooklyn  City  R.  B.  naturally  seem  to  have  any  other  opera- 
Co.,  33  Barh.  364  :  "The  grant  to  the  tion  upon  lis  contracts  or  property  rights 
City  Railroad  Company  and  its  acceptance  than  the  death  of  a  natural  person  upon 
of  Che  conditions  uinexed,  with  the  duties  bil.  Mnmma  v.  Potomac  Co.,  S  Pet.  £SG. 
■nd  obli((HtioDS  and  large  expenditures  re-  The  power  to  repeal  the  charter  ot  a  cor- 
nltiag  therefrom,  would  seem,  therefore^  poration  cannot,  upon  any  I^al  princi- 
to  iuvest  the  company  with  the  right  of  pie,  include  the  power  to  repeal  what  is  in 
property  in  the  fnnchisev  ot  which  it  can-  its  nanire  irrepcslable,  or  to  undo  what 
not  be  deprived  without  its  consent  or  h«s  been  lawfully  done  under  power  law- 
■fpinst  its  will."  fuUy  confen«d.     Butler  i.  Palmar,  I  Hill, 

1  8ve  esses  cited  in  note  1  to  this  sec-  336." 

A  legislatiTe  grant  of  an  eicitaive  right 
to  mpply  gaa  to  a  muntri^Iifjr  and  to  its 

"  It  is  immaterisJ  in  what  way  the  prop-  inhabitants,  throngh  pipes  and  mains  laid 

arty  was   lawfully  acquired,  whether  by  in  the  public  streets,  and  npnn  condition 

labor  in  the  ordinary  vocations  of  life,  t^  of  the  performance  of  the  service  by  the 

gift  or  descent,  or  by  mabijig  proJItabU  grantee,  is,  after  acceptance  and  perform- 

■ae  ofafrtuKkit  granted  by  tlu  Stale;  it  ance  by  the  grantee,  a  oootract  protected 

b  eaongh  that  it  has  become  private  prop-  by  the  Conatitiitian  of  the   United  States 

arty,  and  it  is  then  protected  by  the  'law  against  Bu>«eqnent  State  legislation  which 

of  the  land.'  "  impairs  it.  The  legislature,  however,  retains 

Speaking   of    the    reserved    power    to  its  [lolice  power,  including  the  duty  to  pro- 

"ameod  or   repeal"   the   chMter  of  the  teut  the  public  health,  morals,  and  safety. 

Union  Buiho  Company,  Watte,  C.  J.,  in  New  Orleans  Gas  Company  d.  Louisiana 

the  Sinking  Fund  Cases,   »9  II.  S.  700  Light  Company,  HE  U.  B.   SfiO  [1885]  ; 

(1878),   delivering    the    opinion    of   the  Loaisville  Gas  Comiiany  v.  Citizens'  Gaa 

eourt,  raid  :  "  All  agree  that  it  cnnnot  be  Company,  lie  U.  S.  683.    The  same  prin- 

nsed  to  take  away   proper^  elready  ac-  oiple  applied  to  a  Ic^sUtive  grant  of  an 

quired  under  the  operation  of  the  charter,  eiseltifivt  right  to  supply  voter  to  a  muniei- 

or  to  deprive  the  corporation  of  the  fruits,  paiily  and  its  iiihabit«iits.     Sew  Orleans 

•ctnally  reduned  to  possession,  of  contracts  Water- Works    Company  •.   Kivers,    1 1 S 

UwfuUy  made."  U.  a  874  (1886). 

In  same  c«se  (p.  7S),  Strong,  J.,  defines  >  JnU,  aeo.  6S)  post,  tec  fiS,  and  note, 
property.     Id  The  People  «.  O'Brien,  nt- 
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power  of  legitimate  regulation  and  control,  it  cannot  deprive  them 
(that  is,  in  essence,  the  people  of  the  locality  at  whose  expeoae  it 
has  been  acqitired  or  for  whose  benefit  it  was  granted)  of  such  prop- 
erty. It  is  in  effect  fastened  with  a  trust  for  the  incorporated  muni- 
cipality as  long  as  the  legislature  suffers  it  to  live,  and  for  the  benefit 
of  the  people  of  the  locality  if  the  corporate  entity  which  represents 
their  rights  shall  be  dissolved. 

§  G9  (41).  LegUUtlTe  power  over  Contraoti  of  MnnlolpBlltr.  —  It 
is  an  interesting  question,  which  has  not  yet  arisen  for  judgment, 
whether  tlia  legislature  of  the  State  has  the  right,  in  virtue  of  its 
control  over  municipal  corporations,  to  annul  or  interfere  with  am- 
tracts  between  two  municipalities.  This  would  depend  perhaps  upon 
the  nature  of  the  contracts,  that  is,  whether  they  were  public  or 
corporate.  If,  however,  a  municipal  corporation  becomes  indebted, 
the  righU  of  (he  creditor  based  upon  the  obligation  of  the  contract  can- 
not, it  is  clear,  be  impaired  by  any  subsequent  legislative  enact- 
ment.'    Thus,  where  an  act  of  the  legislature  was  passed  to  provide 

■Von    HoflbiaD   v.    Qninc;,   1   Wall.  (18S5)  ;  United  States  v.  County  Conrt,  3 

ESS  (IBM)  ;   approTsd  ia  Wolff  v.  New  Fed.  Hep.  1.     Wbere  ft  contnct  was  nude 

Orleuis,  108  U.  8.  S5S;  Galeait  n.  Amy,  bj  a  ninnidpal  corporation   while  «  law 

fi  Wall.  705  ;  Amy  n.  Galena,  7  Fed.  Rep.  providing  a  rem»dy  by  compulsory  tua- 

IS3  i  and  see  Meriwether  v.  Galrett,  102  tion  was  in  force,   the  repeal  of  tlu  lav 

U.   S.  472  ;  Ban  v.  Muscatine^  8  Wall,  avd  Ou   adoption  of  a  tuu   ComtatUion 

675  ;    tjx  County    v.    Sogers,    7   Wall,  forbidding  the.  levy  of  a  tax  in  anch  c«»e, 

185 ;   Furman   v.   Nichol,    8   Wall.   i4  ;  were   held   invalid  aa  impairing  the  ob- 

Woodruff   V.    Trapnall,    10    How,    209  ;  ligation    of    llie    contract.      Sawyer    d. 

BroDBon  c.  Einaie,  I  How.  S16  ;  Lansing  Concordia,  12  Fed.   Rep.  764. 
V.  County  Treaaurer,  1  Dillon  Cir.  C.  B.         Where  there  is  a   modi!  praeribed  by 

522  ;  Muscatine  n.  Railroad  Co.,  lb.  638  ;  statute /or  levying  taxa  to  pay  the  prind- 

State  V.  Hilwaukee,  25  Wis,  1S2  ;  Brook-  pal  and  iutei'eat  of  bonds  which  may  be 

lyn  Park  Comm'rs  t>.  Arniatrong,  46  N.  Y.  issued  by  luunicipol  corporations  in  aid  of 

234   (1871);   Soutter  u.  Madison  (act  for-  railroads,  it  U  conaidered  a  pnri  o/ M<  ofr. 

bidding  city  to  levy  taiea  to  pay  jadg-  ligalioa;  and  any  sabBoquent  change  of 

Dieiits  held  void),  15  Wis,  30  ;  Western  it  by  the  legislature   which  snhetantiBlly 

Saving  Fund  Society  v.  Philadelphia,  31  modifiee  that  mode  so  as  to  affect  rigb^ 

Pa,  St  175,  186  ;  San  Francisco  d,  Caiia-  under  the  contract,  is  void  as  impuring 

Tan,  42  Cal.  Gil  {1S72)  ;  Goodale  v.  Feu-  the  obligation  of  the  contract     No  rale 

Bell,  27   Ohio  St.   426  (1375)  ;   8.  c.  22  can  be  laid  down  as  to  what  constitatea 

Am.  Rep.  321.     The  [)over  of  taication  by  such  impairment,  and  each  case  mnat  de< 

a  municipal  corporation,  and  its  limitation  pend  upon  its  own   circumstances.     Sei- 

■t  the  date  of  a  contract,  become  a  part  of  bert  v.  Lewis,  122  U.  S.  2S4.     A  coutlMt 

the   contract,   and  continue  to   exist  in  made  with  a  municipal  corporation  upon 

favor  of  a  creditor  under  eucb  contract  the  faith  of  taxse  to  be  levied,  canuot  be 

without  regard  to  subsequent  reduction  of  altered  by  the  repeal  or   modification  of 

tlie  limitation  or  restriction  of  the  power,  the  ]>ower  of  the  municipality  to  le»y  the 

Morris  o.   State,   82  Tex.   728  ;    United  tales  ;  such  legislation  is  void  for  being 

States  V.   Port  of  Mobile,  12  Fed.   Bep.  an  impairment  of  the  obligation  of  n  con- 

708 ;  Molnle  v.   Watson,  116  U.   S.   2SS  tract     Kelson  v.  St  Martin's  Pariah,  111 
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for  the  payment  of  the  debts  of  a  municipal  corporation,  and  anthor- 
iziag  the  creation  of  a  ainkiTig  ^nd,  to  be  deposited  and  applied 
in  a  particular  manner,  and  where  creditors  acting  thereunder 
have  surrendered  the  evidences  of  their  debts  and  received 
new  bonds,  for  the  payment  of  which  the  fuud  stands  pledged 
by  the  act,  it  is  not  competent  —  because  it  impairs  the  obliga- 
tion of  contracts — for  a  subsequent  legislature,  in  providing  for 
the  liquidation  of  the  corporate  debts,  to  give  a  different  destin- 
ation to  the  sinking  fund  by  changing  the  depository  of  the 
fund.' 

So  where  the  effect  of  an  act  of  the  legislature  authorizing  a  city 
to  fund  its  floating  debt  was,  in  substance,  a  pledge  to  those  who 
surrendered  their  daims  and  received  new  obligations,  of  a  portion 
of  its  revenues  and  property,  to  be  applied  to  the  payment  of  its 
obligations  in  a  specified  mode,  this,  if  acted  on,  conatHviea  a  contract 
which  cannot  be  materially  altered,  either  by  the  municipality  or 
the  l^iislature,  without  the  consent  of  the  creditors ;  but  it  was 
held  tibat  a  subsequent  act,  simply  changing  the  mode  of  levying 

n.   8,  716  ;   Louieiaiia  ».   KllBbary,  105  wax  bused  upon  a  contract  entered  into  in 

U.  S.  278.  Fat,  aec.  8S4.  1871,  o/ttr  the  adoption  of  an  unendment 

But  where,  by  the  change,  additional  to    the   Coastitation,  providing   that  the 

propert;  is    m>de    taxable    to   pa;    the  city  (honld  not  inciea»e  its  debt  under 

bonds,  a.  levy  at  taxes  upon  both  apeeiM  any  pretext,  and  forbidding  the  drawing 

of  property  uiay  be  ordertsl.     Cape  Oirar-  of  warmnta  exc«pt  against  cash  actually 

deau  County  ».  Hill,  118  U.  8.  B8.     Pre-  in  the  treasury,  it  was  held,  by  the  some 

vious  to  1S79  the   city  of   New  Orleans  court,  that  the  contract  was  restricted  as 

bod   the   power  to   tax   for  general  pur-  to  satisfaction  to  the  rereoues  of  the  year, 

poses  to  the  extent  of  12}  per  cent.      The  and  imposed  no  obligation  upon  the  city 

Conatitution  adopted  in  that  year  reduced  to  exercise  in  the  future  the  power  of  taxa- 

the  limit  to  10  per  cent.     On  an  applica-  tion  poBaesaed  by  it  at  that  time  ;  and  it 

tion  for  a  miaidamtu  brought  by  a  jadg-  waa  also  held  that  the  proviitoD  in  the 

mentCTvditorwhoBejudgmentwBS  founded  Conatitution  of  1879  limiting  the  rate  of 

upon  a  contract  entered  into    in   1873,  taxation  to  10  per  cent  waa  not  a  violation 

the  Supreme  Conrt  of  that  State   held,  of  the  obligation  of  the  contract.     It  re- 

that  the  pouxT  of  Uaialim  ai  il  exitUd  at  fused  to  compel  the  city  to  levy  a  tax  in 

lAe  doit  a/  Ou  eantraci  vhu  read  into  it,  eicsss  of  that  limit.     State,  ex  nL  Gas 

and  that  so  far  aa  was  necessary  to  satisfy  Light  Co.   v,   Kew  Orleans,  S7  L«.  An. 

the  contract  the  power  of  taxation  had  436. 

Dot  been  otTected  by  the  new  Constitation ;         Further,    see    chapter    on    Contracts, 

and  the  writ  was  iaaned  directing  the  levy  poH.  aec.  611  it  uq.     For  effect  of  Judi- 

of  a  tax  within  the  12}  per  cent  limit  to  cial    determination    of    the   law    at    the 

aatiofy  the  judgment.    State,  ex  rel.  Mar-  time    a    coDtmct    it    entered    into,    see 

chand  n.   Kew  Orleano,   37   La.  An.  13.  pod,  nee  517. 

See,  alao.  State,  ex  rel.  Thorn  n.  New  Or-  1  Liquidatora  r.  Mnnicipality,  6  La.  An. 
leana,  37  I^  An.  628  ;  State  riz  tW.  Car-  31  (ISSl).  As  to  n'nti'7ij;/u«j,  aee  Terry 
ri^  V.  New  Orleans,  36  La.  An.  687;  v.  Bank,  18  Wis.  87;  po*t,  chapter  on 
State,  ex  rel.  Stewart  v.  Police  Jury,  84  Charters.  Fravdutent  trawftn  of  prop- 
La.  An.  678.  In  a  later  case,  upon  a  erty  by  municipal  corporations.  Smith  *. 
similar  application,  where  the  judgment  Horse,  2  CftL  £S1. 
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taxea,  and  which  did  not  aad  could  Dot  affect  the  reaolt  or  impaii 
the  security  of  the  creditora,  was  not  invalid.' 

So,  also,  where  the  l^ialature  authorized  an  indebted  dty  to  issue 
bonds  to  a  specified  amount,  in  pSTment  of  a  like  amount  of  it« 
outstanding  bonds,  and  among  other  provisions,  plainly  intended  to 
induce  creditors  to  nuike  the  exchange,  was  one  prohibiting  the  ci^ 
from  thereafter  issuing  its  bonds,  "except  in  payment  of  its  bonded 
debt,"  and  this  authority  having  been  acted  on,  the  arrangement 
accepted  by  the  creditors,  and  new  bonda  issued,  it  was  decided  by 
the  Supreme  Court  of  Wisconsin  that  the  prokibUion  againtt  the 
issue  of/urther  bonds  constituted,  in  favor  of  the  holders  of  the  new 
bonds,  a  coutract  which  the  legislature  could  not  impair  by  a  subse- 
quent enactment  authorizing  the  municipality  to  iasae  additional 
bonds  for  other  purposes.* 

§  70  (42).  Sun*  snfejMt.  —  But  authority  to  a  city  to  borrow 
money,  and  to  tax  all  the  property  therein  to  pay  the  debt  thus 
incurred,  does  not  neeesaarUy  deprive  the  State  of  the  power  to  -modify 
taxation  so  as  to  exempt  portions  of  the  property,  if  the  rights  of 
creditors  be  not  thereby  impaired.^     So  authority  given  in  a  railroad 

>  People  «.   Bond,  10  C«l.   B6S  (1858).  ever,   it  ii  to  be  remembeNd  that  the 

And    see   People   r.   Wood,   7   Cal.   S79  legul&tJve  povar,  aa  napecti  enditoia,  U 

(1857)  ;  BiooklTii  Puk  Comm'n  o.  Arm-  KstraiDod  bj  th«  proTliion  of  tihe  Fedenl 

strong,  45  N.  Y.  2S<  (1871).  Conititntion  that  no  State  Bball  pass  kOf 

*  Smith  o.  Appletoo,  IS  Wit.  468  (1889).  aet  impaiitag  the  oblifcation  of  conttaet*. 
Text  citad  and  approred.  Moaat  Heat-  *  Gilman  d.  Shebojgan,  3  Black,  SIO 
ant  V.  Beckwitb,  100  U.  8.  614.  Extent  (1S«2)  ;  UnscatiDe  v.  BaUcoad  Co.,  1  DU- 
of  leffiilatin  pover  tynr  vntnieipaliadM-  lonC.  C.  638  ;  Selbeit  r.  LeniK,  12S  U.  3. 
tdata  aa  against  the  mnnicipalitj,  see  384  (1868)  ;  Goodole  v.  Fennell,  37  Ohio 
Cit;  v.  Lamson,  6  Wall.  477  ;  and  t««d,  at.  438  (1876)  ;  a.  c.  33  Am.  fiep.  821  ; 
in  connection  thrrairith,  Campbell  «.  Ke-  holding  a  aahMqnent  act  restricting  power 
nosha,  5  WalL  1S4,  in  effect  OTermling  of  asaeastnent  inoperatiTB  against  a  con- 
the  practical  apjdication  of  Foater  p.  Ee-  tractor  who  had  agreed  to  take  his  p«j- 
nosho,  12  Wis.  SIS  (ISSO).  FurHitr  at  meat  in  asseaamenta. 
to  righU  of  ereditori,  let  pott,  ehapten  Ai  agamM  a  mitwipdl  corporalvm,  lk» 
on  Char[«n,  Contncta,  and  Haadunna.  kgitlature  may,  it  haa  been  decided  hj 
Youngs  V.  Hall,  9  NaT,  313.  the  Sapreme  Conrt  of  HIsaoari,  reptal  ttt 
When  Ou  •perfarmaita  of  the  oUigation  jmeen  to  Eaay  and  coiled  lekarfagt,  al- 
of  a  public  or  mKnieipat  aorporatioH  hat  thongfa  the  proceeds  of  the  public  wharf 
beenrendtred  {mpeatible  bg act  ofOktlaw,  had  been  pledged  by  the  corporation, 
to,  for  exatnple,  bf  a  snbaeqaent  statute,  nnder  l^slstive  aothoiity,  la  a  (tmd  in 
the  obligation  ia  i^harged,  and  no  action  connection  witb  other  rerenaea  fot  the 
against  the  corporation  will  lia  thereon,  papnent  of  bonda  inned  for  money  bor- 
Thia  principle  ia  well  exemplified  in  Brown  rowed  bj  the  corporation  to  maint^  and 
D.  Major  Ac.  of  London,  9  Com.  B.  Improre  the  wharL  After  the  iaaae  of 
(h.  a.)  730'  (1881),  respecting  the  liabil<  audi  bonda,  which  were  ontstanding,  and 
itj  of  London  <m  bonds  pajaUe  out  of  after  the  paange  of  a  snbseqnent  act  re- 
tolla  and  dntiei  Isvled  on  *eaaela  Davigs^  pealing  all  acta  which  authorized  the  inn- 
ing the  Thames,    In  thia  ooootty,  Iiow-  nldpdity  to  eolleet  whaiftge,  it  «ued  tba 
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charter  to  a  ocnmty  to  take  stock  and  issue  bonda  therefor,  if  a  ma- 
jority of  the  voteiB  so  determine,  is  not  a  cootract,  but  a  mere  au- 
thority conferred  upon  the  county  in  its  public  capacity,  and  may 
be  repealed  after  a  vote  at  any  time  before  the  8ub8(»iptioa  has  been 
made,*  or  agreed  to  be  mada* 

§  71  (43).  ZiegUlKtlvft  power  ov*r  Pttbllo  Property  <d  Mttnloipallty. 
—  The  l^islature,  as  the  trustee  for,  and  the  representative  of,  the 
general  public,  has  full  control  over  the  piihlic  properly  and  the  public 
rights  of  municipal  corporations.  Accoi'dingiy,  it  may  authorize  a 
railroad  company  to  occupy  the  streets  in  a  city  without  its  consent 
and  without  payment  to  it ; '  but  it  could  not,  probably,  authorize 
the  taking  of  the  private  propertiy  of  a  city  by  a  railroad  company, 
except  for  pnblic  purposes,  and  upon  compensation  being  made.* 

dafendant  for  Tefumng  to  paj  whuftge,  SOI  (1^''^)  ;  Bhelb;  Co.  v.  CamberUnd  h 

on  the  gronnd  that  tiis  repeoUiig  act  was  C.  K.  R.  Co.,  8  Bull  (Kf.|,  399. 

DncoDstitatioiial ;  bat  the  SnpremB  Coart,  In  CalifuniM  it  is  beU  that  while  the 

aasiinilating  the  eaae  to  that  of  Oilman  v.  legialatnre  cannot  rtgnirt  tht  cndittm  iff 

Sheboygan,  3  Black,  SIO,  and  distingaish-  a  eaants  to  anmoder  their  evidsnces  of 

ian  ft  rnm  Ton  HoOman  o.  Qulncy ,  4  Indebtedneas,  and  accept  new  ones  dillia- 

Vall.  G3C,  held  that  the  city  conld  not  ent  in  terms  ijtaa  the  old,  it  may  refoaeto 

Tecover.     The  Uogoage  of  the  judge  de-  provide  fanda  to  pay  any  portian  of  tha 

Itneriog  the  opinion  woold  aeem  to  imply  old  indobtadncAa,  nnleas  the  creditoie  viU 

that  the  repealing  act  woold  notbeiuvaUd  accept  new  evidences'  in  place  of  the  aid, 

u  to  nediton  nnleM  other  fnnds  shonid  tnd  for  a  lees  sum,  and  that  there  is  no 

prove  insufficient ;  bat  it  ehoold  be  ob-  coustitntional  objection  to  a  law  whioh 

Berved  that  thia  was  not  a  point  adjodged  provides  a  connty  fnnd,  ont  of  which  the 

In  the  case.    St.  Louis  *.  Shields,  ES  Mo.  holden  of  connty  indebtedness  can  obtain 

SSI  (1878).  CO  par  cent  of  the  nominal  value  of  their 

>  Aspinwall  v.  Connty  of  Jo  DsriesB^  demands,  whenover  they  may  choose  to 

£2  How.  SS4  (1859).     When  snch  repeal  accept  ths  same.      People  «.  Morse,   U 

Is  effectual,  see  People  v.  Coob,  25  Cal.  Cal.  5S4  (187S). 

035  ;  Union  Fscific  RailrMtd  Co.  v.  Davis  ■  Town  of  Concord  v.  Portsmouth  Sav. 

Connty,  t  Ksn.  258  (1870);  compare  Town  Bank,  92  U.  S.  625.     More  folly  on  thi* 

of  Concord  t>.  Portsmonth  Sav.  Bank,  92  subject,    sae    injra,     chapter     xiv.     on 

r.  S.  fl2G  ;  ii^ra,  chapter  on  Contracts.  Contracts. 

Id  The  Stats  v.  Meller,  67  Mo.  604,  it  was  *  Aut,  sec  701  il  ss;. 

held  by  the  Supreme  Court  of  that  State  *  AiiU,   tec  68,  and  not^  sec  68,  a, 

that  while  municipal  corponttioni  cannot,  and  notea ;   see  pott,  sees.  72,  73.     Dar- 

as  between  the  legislatnre  and  themselves,  lington  v.    Mayor,   Ac,   81   N.    T.   134 

^sce  their  privH^es  on   the  ground  of  (1835);    Reynolds   v.    Stark    County,   fi 

contract,   yet  where  the  State  creates  a  Ohio,   204  \  6  Ohio  St.  113  ;   Clinton  v. 

municipal  corporation,  and  throogh  it  con-  Bailroad  Co.,  24  Iowa,  455  (1838)  ;  Loni^ 

tracts  with  a  third  person,  whereby  rights  viUe  v.   University  of   Louisville,    15  K 

became  vested  in  the  Utter,  it  U  beyond  Hon.  642  (lS5fi) ;  Portland  &  W.  T.  B. 

the  power  of  the  State  to  impair  the  obli-  R.  Co.  «.  Portland,  140reK.  188.   Seefar> 

gations  of  the  contract  when  the  contract  ther,  chapter  on  Streets  and  on  Dedication, 

to  sabseribe  for  stock  is  completed.    C.  k  post;  People  o.  Kerr,  27  N.  Y.  188  ;  Me^ 

0.  B.  R.  Oo.  «.  Barren  Co.,  10  Bush  (Ey.),  cer  v.  RaUtoad  Co.,  36  Pa.  Bt  99 ;  Mayor, 
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It  may  authorize  corporations  to  make  amtracta,  but  it  is,  perhaps, 
more  doubtful  how  far  it  can  compolsorily  make,  in  the  le^  sense 
of  the  word,  contnusts  for  them,  since  the  essence  of  a  coutract  con- 
sists in  the  agreement  of  the  parties.^  And  on  this  view  it  has  been 
held,  in  Vermont,  that  the  legislature  cannot  wUkout  the  amsent  of  a 
municipal  corporation,  appoint  an  agent  for  it,  and  authorize  him,  as 
such  agent,  to  purchase  property  and  bind  the  corporation  to  pay 
for  it*  So  the  Supreme  Court  of  Illinois  has  decided  that  the  le- 
gislature, under  peculiar  provisions  in  the  Constitution  of  that  State, 
has  no  power  to  compel  a  city  to  incur  a  debt  against  its  will' 

etc.  V.  Hopkins,  IS  La.  8SS  ;  New  Orletuu,  Am.  Bep.  662,  Mferred  to  infra,  aec.  75, 

Ac.  Bailruad  Co.  e>.  New  Orleani,  29  U.  and  noU.    And  see  PhUadelphia  v.  Field, 

An.  617;   lb,   47S   (1674);    Beading  v.  G8  Pa.  St  820  (18SS).     Pod,  kc  S31, 

CommoDWealth,  11  Pa.  St  IM  ;  pott,  ae«,  note  ;  lec  72  et  ttq.     HMbrouck  e.  Hil- 

701  tt  teq.  wsukee,  13  Wis.  87  ;   Mill*  r.   Chwlton, 

'  Cuoley  on  Taxation  (Sd  ed.),  eSS   a  29  Wia.  400. 

tg.,  where  the  eubject  it  disciuaad  and  the  ■  Cairo  &  St.   Louis  R.  R,  Co.  tt.  City 

Ua(liD){  i:ases  referred  to.  of  Sparta,  77  111.   60S  (1S7S)  ;  People  v. 

3  Atkiua    T.    Buidolph,    SI    Tt.    236  Chicago  (Liucoln  Park  Uae),  Gl   111.    17 

(1868).      The   case   ma   this:    Plaintiff  (1869);  People  e.  Salomon  (South  Piirk 

aned  the  town  of  Bandolph  in  aaanmpirit  Case),  lb.  S7  ;  Harard  v.  Drainage  Cum- 

for  liquor  sold   to  an  "agent"  appoioted  pany,  lb.  130.     Though  the  reaaoning  of 

by  the  county  coDinuBsioneni  to  pnrcliase  the  court  is  geoeral,  yet  the  point  decided 

liquoni  (under  the  act  of  1852,  "  to  pre-  —  that  the  city  could  not  be  conipelled  to 

Tent  the  traffic  in  intoxicating  liquors"),  contract  a  debt  againit  its  consent  —  was 

at  the  expenae  of  the   town  for  which  he  ioSueDi^ed  by,  if  it  does  not  rest  upon,  a 

was  appointed.    The  town  never  gave  an;  constitutionsJ   proviiiiui)  (art.  tx.  sec   £}, 

owent,  express  or  implied,  to  thin  appoint-  which  was  coutiIiui:d  to  restrict  the  legia- 

msnt ;  nor  did  it  receive  any  benefit  from  lature  from  granting  the  right  of  local  or 

the  aatr  of  the  liquots.  Or  have  sny  know!-  corporate  taxation  to  any  other  than  the 

edge  that  the  agent  was  purchasing  liE^uon  eorporaig   aulhorilU)  of  ike  municipaKty 

on  its  credit.     The  court    held  the   act  or  district  to  be  taxed.     In  Ulinoit  an  act 

of  1852  uncoDstJCutioDal,   and   that  the  authorizing  police  annmissioiurt  la  iwiie 

plaintiRs  conid  not  recover.     The  decision  ctrtifeiiJa  of  indebttdnai  nithout  its  con- 

was  put  mainly  upon  the  ground  that  the  sent  is  an consti tulip nal.     People  c.   Can- 

legiBlatnrc  coald  not  aathorize  a  binding  ty,  GS  IlL   33;  ante,  sec.  60;  People  v. 

contract  to  be  made  creating  a  debt  against  McAdams,  82  IlL  366  ;  Park  Comm'ra  d. 

a  public  corporalion  without  Its  consent.  Tel.  Co.,  103  111.  33.  Compare  Darlington 

BrTiiirU,  J.,  diaxented,  not  on  the  ground  v.  Mayor,  &c.   of  New  York,  31  N.   Y. 

that  the  corporation  woe  bound  by  force  of  164.     See  Dunnovan  o.  Oreen,  67  111.  6S; 

nny  contract,  bnt  because  the  act  of  1852  Sinton  v.  Ashbory,  41  Col.  G26   (1871). 

imposed  a  doty  upon  the  towns,  as  muni-  In  OaJifamia  it  is  held  that  the  legisla* 

cipal  corprrrationa,  to  pay  for  the  liquors,  tnre  may  empower  the  authorities  of  a  city 

and  this  hr  pubtie  jiarpoaea,  and  to  carry  to  purchaxe  an  agricultural  park,  and  to 

ont  a  poliee    regalation.      Chief -Jaatice  issue  its  bonds  in  {layment  therefor,  and  to 

Denio  criticioei  tlija  cote,  and  considers  it  levy  a  tox  for  their  payment     Sonoma 

aa"8taQding  npon  no  principle."     Dar-  County  Bank  v.  Fairbanks,  6S  CaL  196. 

lingtoii  V.  Mayor,  Ac.   of  New  York,  31  Infra,  «ec.  72  et  mg. 

N.   Y.    164.   20G  (I8SS).     On  the  other  The  general  propodtioni  in  the  toxt  <u 

hand  it  is  appraveii  by  Lyon,  J.,  in  State  to  Ihc  reatrktioiv  on  legiatntive  power  over 

n.   Tappan,  29  Wia.  064  (1872)  ;  a.  C.  0  ntuntcipa^  eorponUioia  will  be  found  to  be 
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§  72.  Cmnpntooir  ContrKots ;  Detroit  Park  Caae.  —  The  Supreme 
Court  of  Michigan,  in  a  case  arising  under  a  statute  relating  to  a  pvi)- 
lie  park  for  the  city  of  Iktroii,  which  created  a  Board  of  Park  Com- 
missioners for  the  city,  the  act  naming  the  commissioners  and 
investing  them  with  power  to  acquire  by  purchase  the  necessary 
lands,  at  a  cost  not  exceeding  3300,000,  and  imperatively  requiring 
the  city  council,  without  its  assent  to  the  appointment  of  the  com- 
missionere  or  to  the  purchase  of  the  lands  by  them  selected,  to  pro- 
vide the  money  to  pay  therefor  by  the  issue  and  sale  of  the  bonds 
of  the  city,  held  that  the  city  could  not  be  compelled  against  tlie  vnll 
of  the  council,  to  issue  its  bonds  ;  and  the  decision  was  placed  on  the 
ground  that  a  park  was  purely  a  matter  of  locai,  as  distinguished 
from  State,  concern,  and  that  it  was  beyond  legislative  competency 
to  coerce  a  municipal  corporation  to  contract  a  debt  for  local  pur- 
poses without  its  consent.' 

fusUtined  by  the  rolloving  cases  :  AtkiDB  performance  of  local  datiea,  either  b;  em- 
V.  Randolph,  81  Tt  236  (IGGS)  ;  White  ploying  local  afflcets  for  the  purpose,  or 
V.  Fuller,  89  Tt  193  \  Louisville  v.  The  through  agents  or  offloera  of  its  own  ap- 
rniverdtj,  IC  R  Moo.  S42  ;  Western  pointment.  .  .  .  The  propontion  which 
SaTings  Paud  Soeietj  v.  Philadelphia,  SI  asaerta  the  uuplitade  of  legialatiTe  control 
Pa.  Bt.  17S,  ISG ;  Montpelier  r.  East  orer  nmnicipal  corpDrationa,  when  cod- 
Hontpelier,  39  Vt.  13  ;  Pooltne;  0.  Welle,  fined,  as  it  should  be,  to  snch  corporationa 
1  Aik.  (Tt.)  ISO  ;  Tnutees  v.  Winston,  E  as  agencies  of  tlie  Stale  in  its  goTemiDent, 
Stew,  k  Port  (Ala.)  17  ;  Norria  ».  Trus-  is  entirely  sound.  They  are  not  created 
tees  Abingdon  Academy,  7  Oill  ft  Johns.  eiclnaiTely  for  that  pnrpose,  but  have 
<Hd.)  7;  Bi^^ti  of  (Jniveisity  0.  Wil-  other  otigecte  and  pnrpoeeapecnliarly  local, 
lianis,  9  Gill  ft  Johns.  3S5  ;  Tmsteea  of  and  in  which  the  State  at  large,  except  in 
Academy  v.  Aberdeen,  IS  Bm.  &  M.  31  conferring  the  power  and  regulating  ita 
Hiss.  fllS  ;  Brunswick  t>.  Litchfield,  3  He.  exercise,  ia  l^ally  no  more  concerned  than 
(2  Grc«nL)  S8,  S2.  it  is  in  the  indiTidoal  and  private  con- 
'  People,  tx  rti,  Parle  Comm'rB  v.  Com-  cema  of  its  several  citizens.  Indeed  it 
mon  Council  of  Detroit  (mandamus  to  would  he  easy  to  show  that  it  is  not  from 
compel  the  conncil  to  raise  mouby  to  pay  the  standpoint  of  State  interest,  but  from 
for  lands  for  the  park),  28  Mich.  2S8  that  of  local  interest,  that  the  necessity  of 
(IS73)  ;  ».  c.  IC  Am.  Rep.  202.  The  inooiporating  dtiea  and  rillages  moet  die- 
ground  upon  which  the  jndgment  in  the  tinctly  appears.  State  duties  of  a  local 
Detroit  Park  Case,  jnst  mentioned,  rests,  nature  can  for  the  meet  part  be  very  well 
as  appeal*  by  the  opinion  of  the  court  de-  performed  through  the  usual  townslitp  and 
livered  by  Cad^g,  J.,  is  that  a  municipal  county  organizationa.  It  is  because, 
corporatica  like  that  of  Detroit  will  be  where  an  urban  population  is  collected, 
found  to  be  in  part  a  mere  public  agency  many  things  are  necessary  for  their  com- 
OS  the  Statf^  and  in  part  possessed  of  peco-  fort  and  protection  which  are  not  needed 
liar  and  local  franchises  and  rights  which  in  the  eonntry.  that  the  State  is  then 
Bppertun  to  it  as  legal  personality  for  ita  called  upon  to  confer  laiger  powers  and  to 
private  (as  distingnished  from  the  piMic)  make  the  locality  a  subordinate  common- 
advantage.  It  is  admitted  that  "in  all  wealth.  ...  It  is  a  (hndamental  prin- 
mattera  of  general  concern  there  ia  no  ciple  in  this  State,  recognized  and  perpet- 
local  right  to  act  independently  of  the  uated  by  express  provision  of  the  Constitn- 
State,  .  .  .  end  the  State  may  CKercise  tion,  that  tht  people  0/  rrery  luitnlO,  toton, 
compolsoiy  anthority,    and    enforce   the  and  eUy  of  Ott  State  are  entiikd  to  fA«  6«M* 
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§  73.  Some  attbjMt.  —  The  judgment  of  this  able  eourt  in  the  De- 
troit Park  Case,  as  well  as  the  ailment  of  the  enuneat  judge  in 
the  opiaioQ  by  which  it  ia  supported,  is  in  the  author's  judgment 
not  only  sound,  but  it  ia  in  actsordanoe  with  the  weight  of  judicial 
expression  on  the  Subject.'  There  aie  difBculties  attending  the 
assertion  of  unlimited  legislative  power  over  manicipalities,  and 
difficulties,  also,  in  assigning  limits  to  that  power.  The  legislative 
power  of  the  State  ought  to  be  at  all  times  comprehensive  enough 
and  penetrating  enough  to  enforce  all  duties  and  to  redress  all  evils.  - 
Abuses  will  inevitably  arise  which  nothing  but  legislative  surgery 
con  remedy.  It  seems  to  be  right  and  just  that  the  citizens  of 
Detroit  should  not  be  compelled  to  incur  a  large  debt  for  a  park, 
which  after  all  is  a  matter  of  luxury  and  ornament  rather  thein  a 
prime  necessity.  But  change  the  instance.  Suppose  the  city  should 
refuse  to  provide  a  system  of  sewers  or  drainage,  whereby  the  health 
of  its  people  was  injuriously  affected:  may  it  say  that  this  does  not 
concern  the  people  of  the  State  outside  the  city,  that  it  is  peculiarly 
a  local  matter,  and  therefore  is  beyond  the  power  of  the  State  to 
compel  the  city  to  make  such  a  provision,  and  to  raise  the  necessaiy 
taxes  or  make  the  necessary  assessments  to  that  end  ?  On  the  whole, 
the  question  whether  a  city  ■ma.y  be  eompelled  to  create  a  dAt  or  lia- 
hility  again^  its  VTiU  must  be  answered,  we  think,  with  reference 

fla  e/ loaU  ml/-fovtmmtiU.  Botutborl^  tioiiabla  of  all  hai  bami  thii;  that  the 

in  the  legulatiire  to  detarmin*  what  ahall  peop1«  shall  Tote  the  taxes  they  ara    to 

be  the  extent  of  the  capacity  in  a  city  to  pay,  or  be  pcnnitted  ta  choose  TOpKwnta- 

acfiuirs  and  hold  [nDperty  is  not  eqairalent  tires  Tor  the  pnipoae." 
to,  and  does    not    eoniain    witlJu    itself         Sapra,  aec.  71  n.     Callam  v.  Biginaw, 

authority  to  deprivt  Otit  diy  of  praptrtg  GO  Mich.  7,  cited   infra,   eec  110.  note, 

actaally  acquirad  by  legiilatiTe  pennianon.  See,  also,  Detroit  «.   Plank  Bead  Co.,  IS 

A«  to  property  it  thns  holda  for  its  om  Hich.   110 ;   Majior  v.  PaA  Comm'ra,  U 

prlrate  purpotes,  a  oitj  U  to  b«  r^puded  Mich.   603,  dtad  infra,  oec   SSS,    note. 

aa  a  constitaent  in  State  gOTernment,  and  The  city's  oirnenhip  of   gai  vxrti  is  in 

is  entitled  to  the  like  protection  in  its  its  local  or  private,  as  dlitingnished  from 

property  rights  as  any  natanl  penon  who  its  pablic  character.    Western  8«t.  Fand 

is  also  a  constitasDt     7%e  right  of  tlU  Boc   v.   Philadelphia,    SI   Pa-    St    188. 

State  it  a  right  of  regutatitm,  lut  of  ap-  "  Prorisioas  for  lood  ooDTeniances  for  the 

pn^triatiiHh      It  cannot  be  deprived   of  dtixena,  like  water,  light,  public  gronndi 

Bodi  property  withont  due  proeeea  of  U«.  for  recreation,  and  the  like,  are  nianiTeetly 

And  when  a  local  eonvenienoe  or  need  is  matters  which  are  not  prorided  for  by 

to  be  supplied  in  which  the  people  of  the  municipal  corporations  in  their  political 

State  at  large,  or  any  portion  thereof  out-  ot  governmental  capaci^,   but    in    that 

side  the   city  limits,  are  not  eoncenied,  puui  private  capacity  in  which  they  aet 

the  State  can  no  more  by  process  of  taza-  Ibr  the  benefit  of   their  oorporaton  ex- 

tion  take  from  the  indlvldaal  citizena  the  clusively."     Cooley  on  Taxation  (2d  ed.), 

money  to  poTchan  it,  than  they  could,  if  S38. 

it  bad  been  procured,  appropriate  It  to  the         'See  tupra,  tso.  08,  and  note  ;  sec.  S8  a, 

State  nse.      .  .  From    the  very  dawn  of  and  notes, 
•ni  libertiM  the  principle  most  unqnes- 
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not  only  to  the  constitutional  provisions  of  the  State,  hat  to  the 
nature  of  the  piuposes  for  which  the  debt  ot  liability  is  to  be 
incurred. 

§  74  Same  aabjoot.  —  Thos,  if  there  is  no  special  limitation  in  the 
Cuiistitution,  and  the  debt  or  liability  is  one  to  be  incurred  in  the 
discharge  ot&ptthlic  or  State  duty,  which  it  ia  proper  for  the  l^is- 
kture  to  impose  upon  the  municipality,  it  can  constitute  do  objection 
to  the  validity  of  Uie  Act  that  the  debt  or  liability  is  to  be  created 
without  its  consent.  Accordingly,  in  the  absence  of  constitutional 
restriction,  it  has  been  decided,  and  Uie  decision  is  doubtless  correct, 
that  it  is  compettnt  for  the  Ugitiature  to  direct  a  municipal  eorpora- 
iion  to  build  a  bridgt  over  a  naviffable  vMteramrse  within  its  limits, 
or  the  State  may  appoint  a^nts.  of  its  own  to  build  it,  and  em- 
power them  to  create  a  loan  to  pay  for  the  structure,  payable  by 
the  corporation.^  Thus  also,  since  municipal  corporations  are  inatm- 
ments  of  government,  created  for  political  purposes,  and  subject  to 
legislative  control,  and  since  it  is  one  of  the  ordinary  duties  of  such 
corporations,  under  legislative  authority,  to  make  and  keep  in  repair 
the  streets  and  highways  and  bridges  connected  therewith,  the  Court 
of  Appeals  in  Maryland  sustained  an  act  mandatory  in  its  terms, 
which  not  only  empowered  but  required  the  city  of  Baltiiiwre  in  ita 
corporate  capacity  to  take  charge  o/and  maintain  as  a  public  highway 
a  specified  bridge  within  that  city,  and  enforced  the  duty  created  by 
the  act  of  mandamus.'    But  the  l^islature  cannot  by  an  imperative 

1  PhilsdelphB  >,  Raid,  68  Pa.  St.  S20  tberdn,   Ota  UgitUOitrt  may  nqvin  a  to 

1888),  spproring  Thomu  v,   Leiand,  24  unu  if  boruU  to  pay  tuc\  indtbUdiun. 

Wand.  45  ;  Oailder  v.  OUego,  29  Miou.  Jeffersan  Coonty  v.   PeopK  S  Nstk  18S 

H  (1873) ;  tupra,  sec  Gi,  note,  and  cases  (1876).    The  power  of  the  It^tslatara  OTW 

cited.     United  States  v.  B.  &  O.  B.  R.  municipal  contracta    and   liabilities   vat 

Co.,  17  Will  332  (1872)  ;  pod,  «k.  77B  ;  very   fully  considered   in  The  Peopio  «w 

Carter  v.  Bridge  Proprietora,   104   Hasa.  Batchellor,  SS  TS.  Y.  12S  (1873)  ;  s.  c  IS 

239(1870).  Bat  the  legislature  would  not.  Am.    Rep.  4S0,   and  the   conclusion   was 

of  coone,  poMess  such  eitenaiTe  poven  leacbed  that  while  municipalities  maj  be 

over  a  private  corporation,     Erie  v.  Csnal,  compelled  by  the  legislature,  without  their 

5E>  Pa.    St.   174.      Public   highmiys  and  consent,  to  construct  and  maintain   im- 

bridges  an  matter   of  geiieral,   or  State,  proTements  of  a  public    character,    and 

lather  than  of  municipal  concern,  Cooley,  even  enter  into  eontn«ta  for  this  pnTpos«^ 

Taxation   (2d  ed.),   982.     A   city  street;  they    conid   not    be   compelled,    without 

howrrer,  while  ita   character    is    chiefly  their  oonaont  or  th&t  of  their  taxable  in- 

public,  hsa  also  a  local  and   peculiar  and  habitants,   to  become  stockholders  in  a 

f aoft-pnblic  vt  corporate  charseter ;  which  rsilvay  corporation  ;  md  Ourtfore  a  nuM»- 

b  tbown  in   chap.   iviiL  on  Streets  and  daiory  aUUute  nquiring   a  vmnKipal  or 

chap.  iiiiL  on  Actions.  public  corporation  to  tubmribc  for  ^ock  nt 

■  Pumphrey  v.  Bsltimore,  47  Md.  14S.  a  raUway  cor/nration,  and  iifuc  it»  baiuU 

A  county  iit^ fiaily  iadMed  naia a eott-  inpayment  then/or,  tcilHeut  tudi  eotueiU, 

tract  for  the  erection  of  pnUic  building)  asoi   uuoadilwtitmal.     The    opini<ui   of 


D.qit.zeaOvGoOt^lc 


126  UUXICIPAL  C0RP0BA.T10NS.  §  74  d 

statute  compel  a  municipality,  without  ita  couBent  or  that  of  ita  in- 
habitants, to  create  a  debt  to  aid  in  the  construction  of  a  railway.' 

§  74  a.  Same  snbjaot.  Compolaoir  Uabllltr  ;  d^  Hall  UoUdins 
In  PbllftdalplilB.  ^-  If  the  legislature  has  unlimited  power  to  deter- 
mine for  what  purposes  and  in  what  amounts  Indebtedness  charge- 
able upon  a  municipality  and  payable  by  its  inhabitants  may  be 
created  vnthout  tfteir  consmt  or  that  of  their  local  authorities,  it  is  a 
power  of  sucli  a  nature  as  to  be  certain  to  lead  to  abuse  and  oppres- 
sion. This  is  strikingly  illustrated  by  the  experience  of  the  city  of 
Philadelphia,  w)iich  it  is  profitable  to  record  for  instruction  and  warn- 
ing. At  an  early  day  the  Supreme  Court  of  Pennsylvania,  under 
the  lead  of  Chief-Justice  Gibson,  a8serted,iii  a  great  variety  of  cases, 
a  measure  of  legislative  power  almost  as  unlimited  as  that  of  Parlia- 
ment. It  came  to  be  the  accepted  doctrine  in  that  State,  that 
municipalities  held  not  only  their  existence  but  all  of  their  rights 

Orover,  J„  cuntams  a  TaloBhlo  review  of  that  the  eredim  of  a  bridgt  to  amneet  Iteo 

many  of  the  leading  dtieisittuii  upon  the  ex-  eiliennay  be  a  "eUy  parpoK,"  for  which 

tent  of  Ic^latiTO  control  aver  municipali-  indebtedness  majr  be  incurred  under  Ihe 

tjea.     And  the  caae  is  distinguished  from  Iste  oonstitutionsl  amendment   upon  that 

The  People  D.  Flagg,  46N.  Y.  401,  wberea  snbject.     Id  deciding  snch  sqnestion  Uie 

manrlatoiy  act  of  the  legialatnre,   requir.  conrt   said  that  great  weight  should  be 

ing  the  tovn  of  Yonlccrs,  without  its  con-  given  to  the  determination  of  the  Isgiela- 

sent,  to  isHue  bonds  to  raiae  money  to  be  tare.     A  conBtitutional  provision  that  do 

expended  in  the  construction  of  highways  county,  city,  or  town  shall  give  money  or 

in  the  town,  was  held  to  be  constitntionaL  loan  its  credit  to  any  individual  or  cor- 

The   case    of    Batchellor    was   alao    dis-  poration,  or   become   the   owner  of  cor- 

tingoished,  or  attempted  to  be,  from  the  porate  stock  or  bonds,  ia  not  in  conflict 

decisions  of  the   Supreme  Court  oH  the  with  a  statute  aathorizing  two  citiea  a). 

United  States  and  of  the  State  courts,  to  »e»dy  owning  stock  in  a  company  organ- 

the  eflnct  that   railway  corporatioDS  ate  iied  t^i  bnild  a  bridge  between  sach  cities, 

public,  and  erected  for  public  purposes  in  to  become  the  owners  of  the  whole  stock, 

such  a  sense  aa  that  the  taiingpowor  may  by  pDrchaaing  the  stock  of  the   private 

be  employed  to  nil!  in  their  coustroction,  stoefchoidata,  or,   in  case  of  a  failure  to 

unleBS  there  IS  Bome  apeclal  limitation  in  agree,  by  taking  it  by  eminent  domain. 

the  Constitution  of  the  particular  State.  A  statate  anthoriiing  the   atection  of  a 

Thf  case  of  Peoj.le  r.  Flagg,  tupra,   was  certain  bridge,  provided  that  the  trustees 

decideil  before  the  constitutional  amend-  should  call  on  the  cities  who  were  to  |iay 

ment  of  187*,  prohibiting  local  legislation  for  it  for  the  funds  oeceassry,   "  provided, 

on  the  subject  of  laying  out  and  working  however,   that   the  whole  amoant    to  be 

highways,  but  permitting  such  power  to  paid  by  both  cities  shall  not  exceed  eight 

be  delefiated  to  the  local  authorities   by  million  dollars."     Held  that  this  was  not 

general  taws.     People  e,  Snpervisors,  113  an  absolute  limit  against  a  greater  cost. 

N.  y.  685  (1889),  distinguishing  People  B.  but  only  a  direction  that  no  more  should 

Flagg.      Bee  Town   of   Flatbneh,  Ja  re,  be  called  for  without  farther  legislative 

60  K.  Y.  308  (187S),  cited,  atde.  sec.  OS,  authority.      {Ckureh,  C.  J.,   Polger  and 

note  ;  Jensen  v.  auparviMirs,  47  Wis.  398  ;  MilUr,  JJ.,  dissenting.)     People  v.  Rellv, 

paO,  sec  831,  note.  6  Abb.  K.  Y.  New  Cas.  888. 

In  the  Brooklyn  and  New  York  Bridge  *  People  ».  Batchellor,  mpra. 
Case,  the  court  of  appetils  have  declared 
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at  the  absolute  will  of  the  legislature,  which,  if  it  chose,  could 
govern  the  inhabitants  of  municipalities  by  its  own  appointees.^ 
Acting  under  this  view,  the  l^islature  in  1870  passed  an  act  "  To 
provide  for  the  erection  of  all  public  buildings  required  to  accommo- 
date the  courts  for  all  the  municipal  purposes  within  the  city 
of  Philadelphia."  By  this  act  the  legislature  decided  that  the  city 
should  have  new  public  buildings.  The  act  selected  certain  citizens 
by  name,  whom  it  appointed  commissioners  for  the  erection  of  the 
buildings.  It  made  this  body  perpetual  by  authorizing  it  to  fill 
vacancies.  It  Iras  not  chosen  by  the  inhabitants  or  taxpayers,  or 
removable  by  them,  or  accountable  to  them.  It  was  authorized 
without  the  consent  of  the  municipal  authorities  to  make  contracts 
to  construct  the  buildings,  which  the  act  declared  should  be  bind- 
ing at  law  upon  the  city  and  the  contractors.  It  was  authorized 
prior  to  December  1  of  each  year  to  make  requisitions  on  the 
common  councils  for  the  amount  of  money  required  for  the  succeed- 
ing year ;  and  the  act  made  it  the  duty  of  the  common  councils  to 
levy  a  special  tax  sufficient  to  meet  the  requisition,  and  to  do  all 
such  acts  as  the  commission  might  from  time  to  time  require.  This 
commission  was  imposed  by  the  legislature  upon  the  cit^,  and 
given  absolute  control  to  create  debts  for  the  purpose  named,  and 

'  FliOtdelpbik  ■.  Fox,  04  Px.  8t  160,  and  jariit,  wlio  hai  giTeu  much  attentioa 
130,  ISl,  per  ^amaood,  J.,  who,  ^'^''R  ^  ^^  subject.  In  the  course  of  in  la- 
the judgment  of  the  court,  says  :  "Amu-  tere.qtinf{  chapter  "on  local  taxation  un- 
uicipal  corporation  ut  merely  an  agency  of  Aer  li-gialntive  compulsion,"  Judge  Cnolty 
govemmant  fnllj  subject  to  the  control  of  (Taxation,  2d  ed.  chap.  SI.  p.  678}  uys  : 
the  legialatnre,  irho  maj  enlarge  or  di-  As  "local  powers  of  taxation  must  come 
minieb  its  territorial  extent,  or  its  Tunc-  from  tbe  State,  it  might  seem  to  follow,  ai 
tioDS,  may  change  or  modify  its  internal  a  corollarj,  tbat  the  State  could,  at  pleas- 
arTBiagetnent,  or  deatroy  its  very  existence,  ure.  withhold  the  grant  and  exercise  the 
with  the  mere  breath  of  arbitrary  discre-  power  itself.  But  in  the  general  frame- 
tioD.  .  .  .  The  sovereign  may  continue  its  work  of  our  republican  govemmenCa  noth- 
[the  city's]  corporate  existence,  and  yet  ing  ia  more  distinct  and  unqueatioQable 
assume  or  resume  tbe  appointments  of  all  than  that  they  recognize  the  existeoce  of 
of  its  offlcera  and  ageuts  into  its  own  local  self-govemment  nnd  contemplate  its 
haada  ;  for  the  power  which  can  create  and  permanency.  Some  Btate  ConstitntiaDS 
destroy  caa  modify  and  change."  do  this  ia  express  terms,  otbets  by  neces- 

It  may,  we  think,  be  doubted  whether,  sary  implication  ;  and  probably  in  no  one 

upon  full  and  mature  consideration,  the  of  the  States  has  tbe  legislature  been  en- 

Conatitutiona   of   the    several    American  trusted  with  the  power  which  would  en- 

Statea  do  not  contain  express  or  implied  able  it  to  abolish  the  local  goverument. 

limitations  upon  the  autocratic  power  of  It  baa  usually  a   large   authority  in  de- 

the  l^jisUture  oaserted  in  tbe  paragraph  termining  tbe  extent  of  local  powers  and 

quoted,   which,    however,   ia    typical    of  the  framework  of  local  government ;  bnt 

many  to  be  fonnd  in  the  judicial  discos-  while  it  may  shape  the  local  institutions, 

siona  on  this  subject.    We  are  iucllDed  to  it    cannot    abolish    them,   and,    without 

eonoDr  in   the  soundness  of  tbe  observa-  snhatitutiiig  othera,  take  all  authority  to 

tions  qnoted  below,  of  an  eminent  jndge  itself." 
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to  reqnire  the  levy  of  taxes  for  their  payment  A  Bcheme  more 
repugDant  to  all  notions  of  local  self-^vemment  than  lUmt  which 
was  forced  upon  the  city  and  committed  to  this  legialative  oligarchy 
cannot  well  be  conceived.  "  They  projected  (according  to  a  learned 
judge  of  that  State)  stractures  at  the  corner  of  Broad  and  Market 
streets  upon  a  scale  of  magnificence  better  suited  for  the  capital 
of  an  empire  than  the  municipal  buildings  of  a  debt-burdened 
city."^ 

Acts  vesting  the  oidinaiy  municipal  iiinctious  in  commissions 
appointed  by  the  legislature  would  seem  in  this  State  not  to  have 
been  unfrequent.  Public  discontent  was  exhibited,  and  at  length 
found  its  expression  in  the  amended  Constitution  of  1874,  which 
prevents  for  the  future  the  creation  of  such  commissions,  by  ordain- 
ing "  That  the  Qeueral  Assembly  shall  not  delegate  to  any  special 
commission,  private  corporation  or  association,  auy  power  to  make, 
supervise,  or  interfere  with  any  municipal  improvement,  money, 
property,  or  effects,  whether  held  in  trust  or  otherwise ;  or  to  levy 
taxes,  or  to  perform  any  municipal  function  whatever."  *  This  Con- 
stitution also  provided  that  "  no  debt  ehall  be  contracted  or  liability 
incurred  by  any  municipal  commission  except  in  pursuance  of 
appropriations  previously  made  by  the  municipal  government."* 
These  provisious  failed  however  to  give  relief  in  inspect  to  the  build- 
ings in  question,  for  the  construction  of  which  the  commission  had, 
prior  to  1874,  entered  into  contracts.  The  provision  first  quoted 
was  held  to  be  prospective  only,  and  not  to  apply  to  special  com- 
missions existing  before  the  adoption  of  the  amended  Constitution. 
And  as  to  the  second  provision  above  quoted,  it  was  held  that  while 
it  would  prevent  the  commission  thereafter  from  entering  into  any 
contract  until  an  appropriation  had  been  made  by  the  municipal 
government,  it  did  not  repeal  the  obligation  imposed  by  the  above 
mentioned  Act  of  1870  upon  the  common  councils  to  raise  the 
amount  required  by  the  commissioners  and  to  levy  the  necessary 
taxes.  Accordingly,  the  Supreme  Court,  on  the  relation  of  the 
commission,  decided  that  it  was  entitled  to  a  peremptory  man- 
damus to  compel  the  common  councils  (they  having  refused  to  do 
so)  tA  ]e\'y  a  special  tax  to  meet  a  requisition  of  the  commission 
for  $1,500,000,  this  being  the  amount  found  by  the  commission 

>  Per  ibxMXi,  J.,  in  Perline  v.  SXnck,  pulsoril;  expended  npon  an  euormoiu  pila 

86  Fa.  St  283  (1878).    SpealiiDg  of  thu  which  mrpaasea  the  tmm  halla  and  co- 

baildiiiR,  Jadge  Mart  sajs  (1  Am.  Const  thednis  of  the  Middle  Agss  in  extent,  if 

Lav,  630) :  "  For  nearly  twentf  years  all  not  in  grandeur." 

the  money  that  could  be  spared  from  im-  '  Art  3,  sec.  20,  Constitution  of  lS7i. 

niftdiilw  and  pnning  needs  has  been  com-  *  Art  15,  tec  2,  Constitution  of  1871. 
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to  be  necessary  for  the  succeeding  years  for  the  city  hall  building 
before  mentioned.' 


§  75  (44).  Mandatory  BtatntM  to  pay  Clalnu  not  legally  binding 
on  the  Httnlolpallty.  —  The  fact  that  A  claim  against  a  municipal  or 
public  GorpoiatioQ  is  not  such  an  one  as  the  lav  recognizes  as  of 
legal  obligation  has  often  been  decided,  by  courts  of  the  highest 
respectability  and  learning,  to  form  no  constitutional  objection  to 
the  validity  of  ft  law  imposing  a  tax  and  directing  its  payment;' 

th«  Irgubtura  autharudng  gndi  submis- 
sion, and  declnriDg  that  their  decieiau 
sfiould  Ik  iinAl  and  conclusive. 

This  cBSE  has  been  npprored,  argumdn, 
by  the  Siipreme  Court  of  the  United 
States.  The  United  Stilted  #.  Baltimore  h. 
Ohio  Railroad  Co.,  17  Wall.  332  (1872)  ; 
New  Orleans  r.  Ckik,  96  U.  8.  95* 
(1877).     Infra,  wc.  76  a. 

On  the  other  hand,  the  same  case  has  been 
disapproved  by  ttfl  Supreme  Court  of  Wis- 
consin, in  The  State  v.  Tnppan,  29  Wis. 
etI4  (1872)  ;  a.  c.  9  Am.  Rep.  VO,  and  an 
act  of  the  legislature  of  Wisconsin,  similar 
iii  Its  nature  and  principles  to  that  involved 
in  Guilford  d.  Supervisor,  sapra,  wan  held 
nnconatitutional.  The  opinirm  of  Lyon, 
J.,  evinces  great  care  in  ita  preparation  ; 
but  it  has  failed  to  sstisT;  tia  thet,  in  the 
absence  of  sjieuial  conatitutional  restraint\ 
the  extent  of  the  legislative  power  of  tax- 
ation de|>ends  upon  the  cmutnl  of  the 
mnuicipality  or  the  ]iecpl6  therein,  or  that 
the  special  act  before  the  court  exceeded 
the  rightful  p<iver  of  the  legislature.  The 
principle  haa  been  reaffirmed,  in  Massa- 
chusetts, that  the  discretionary  poner  of 
the  legislature  In  the  distribntioti  of  puK 
lie  barduDS  embraces  the  po<rer  to  author- 
ize au  asaessment  on  one  district  for  part 
of  the  expense  of  T^pairicg  a  portion  of  a 
bridge  in  another.  Carter  r.  Bridge  Pro- 
prietors, 104  Mass.  S3a  (1S70)  ;  pott,  sec. 
7S7.  See  Mr.  Sedgwick's  opinion  of  thia 
legislation.  Const,  and  5<t.  Law,  313.  314. 
The  principle  of  Oailford  o.  Snpervisore 
WHS  applied  In  Brewster  o.  Syracnae,  19 
N.  Y.  llfl  (1859),  nVre  it  was  decided  by 
all  of  the  jndges  of  the  Conrt  of  Appeals 
that  the  legislature  haa  the  power  to  an- 
thoriie  the  levy  of  a  tax  fbr  the  purpose 
of  paying  to  one  who  haa  constnictcil  a 
municipal  improvement   (a  atT«et  sewer) 


»  Perkinsp.31act,MPB.St.  270(1878). 
It  ia  confeaaedly  difficult  in  nianj  cases  to 
define  the  line  of  demarcation  between 
pnbliu  or  State  powers  and  dutiee  which 
mnnicipaltiea  may  be  (Jompelled  to  perform 
as  State  agencies,  and  those  of  a  private 
or  quati  private  or  corporate  natnra  which 
pertftin  to  nnnicipalitles  aa  the  organized 
i«presentativea  of  compact  comnmnitiea 
f^  their  own  spetiial  local  benefit  and 
coDvenknce.  Qeueral  usage  and  practice 
muit  largely  gnlde  the  inquiry.  A  county 
may  donbtlesa  be  compelled  to  bnild  a 
court-house  if  no  special  constitntioDal 
lertrictioo  stands  in  the  way.  But  the 
building  of  a  city  hall  of  the  character  of 
tbe  one  in  Philadelphia  would  seem  rather 
to  belong  to  the  cat^ory  of  local  or  mu- 
nicipal, as  distinguished  from  State  or  pub- 
lic objects,  «h!cb,  therefore,  cannot,  or,  if 
it  can,  ought  not  to  ba  forced  by  central 
legislative  dictation  npon  a  reluctant  com- 
munis, whicti  atone  must  bear  the  bur- 
den. In  MitMgan  the  State  cannot 
compel,  but  it  may  authorize,  an  incor- 
porated city  to  erect  a  court-house  for 
the  county  in  which  the  city  is  sitUAted. 
Callaw  1..  Sa^^naw,  60  Mich.  7. 

»  Guilford  n  Supervisors,  4c.,  13  N.  Y. 
{S  Kern.)  143  (1356).  This  case  holds 
the  following  proposltiona  :  1.  That  the 
legislature  has  power  to  \tvy  a  tax  npon 
the  taxable  property  of  a  town,  and  ap- 
propriate tbe  same  to  the  payment  of  a 
claim  made  by  an  individual  against  the 
town.  2.  That  it  is  not  a  valid  otgection 
to  the  exercise  of  snch  power  that  the 
claim,  to  satisfy  which  the  tax  ia  levied, 
ia  not  recoverable  by  action  against  the 
town.  3.  That  it  does  not  alter  the  cose 
that  the  claim  has  been  rejected  by  the 
Totera  of  the  town,  when  snbmilted  to 
them  at  a  town  meeting,  nnder  an  lut  of 
roL.  I.  —  9 
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but  the  validity  of  legislation  of  this  character,  if  it  interferes  with 
what  has  been  called  the  private  amtracts  of  such  corporations,  must 
be  sustained  on  the  ground  that  such  contraots,  so  far  as  the  corpo- 
rations are  conceroed,  are  under  the  absolute  control  of  the  legi^- 
ture,  and  not  within  the  protection  of  the  contract  clause  of  the 
national  Constitution,  The  cases  on  this  subject,  when  carefully 
examined,  seem  to  the  author  to  go  no  further,  probably,  than  to 
assert  the  doctrine  that  it  is  competent  for  the  legislature  to  compel 
municipal  corporations  to  recc^nize  and  pay  debts  or  claims  not 
binding  in  strict  law,  end  which,  for  technical  reasons,  oould  not  be 
enforced  in  equity,  but  which,  nevertheless,  are  just  and  equitable 
in  their  character,  and  involve  a  moral  obligation.^    To  this  extent 

an  addition  to  the  coutmct  price,  which  peruu,  Vu  UgittaiUTt  may  give  thit  a  legal 
thK  corporation  was  forbiilden  to  pay  by  ^ed  by  a  rubtegunU  iKl.  Lycoming  v. 
Us  charter.  The  court  did  not  conaidHr  Union,  16  Pa.  St.  166  (1850)  ;  O'Hara  v. 
thiit  there  was  any  controfit  in  the  case.  State,  112  N.  Y.  146  (188B)  ;  Cole  ». 
and  sustained  thelegialation  on  theground  State,  102  N.  V.  64.  Sights  of  Irialby 
UiBt  it  w(u  warranted  by  the  taxing  power,  jury  may  bt  denial  by  Ike  iegialatuTt  to 
which,  in  that  State,  was  not  rpstrnined,  mwnKipal  a/rporatiom,  theat  being  mere 
thus  leaving  it  in  the  discretion  of  the  enatuTee  a/  ill  policy,  vriih  euiJi  rigfiii 
]rgislataTe  to  recognize  and  direct  the  only  at  U  tea  proper  to  confer.  Boroogh 
payment  of  claims  foanded  in  equity  and  of  DQnmore'a  Appeal,  62  Fa.  St.  374  ; 
justice,  or  in  gratitude  or  charity.  People  Kelsh  e,  Dyereville,  «8  Iowa,  187  ;  bnt 
a.  Mayor,  Ac.  of  Brooklyn,  4  ComsL  see  ante,  sec  66,  note. 
(N.  Y.)  41B.  And  s«e  Tbomtu  v.  Leland,  >  Blandiog  v.  Burr,  IS  Cal.  343  (1863); 
21  Wend.  66  (1840)  j  People  p.  Dayton,  Lycoming  v.  Union,  16  Pa.  St.  166  ; 
S5  N.  Y.  Sfl7  (1874)  ;  ivfm,  aec.  76  a ;  Guilford  v.  Snpemson,  13  N.  Y.  Hi 
Shelhy  Co.  v.  Railroad  Co.,  fi  Buah  (Ky.),  (1865)  ;  Brewster  r.  Syracuse,  19  N.  Y. 
22j  ;  Philadelphia  v.  Field,  68  Fa.  St.  116  (1850)  ;  Thomas  v.  Leland,  34  Wend. 
320  (1868).  ThJa  aeeniB  to  he  carrying  65  (1810)  ;  Hasbrauck  «.  Milwaukee,  21 
the  doctrine  of  the  control  of  the  legisla-  Wis.  217  (1866)  ;  Smith  e.  Mone,  2  Cal. 
ture  over  public  corporations  to  its  eitrente  S21 ;  Oro^n  v.  San  Francisco,  IS  Cal. 
limit  See  Mr.  Justice  Cooley'i  views,  690 ;  Sinton  v.  Aahbury,  41  Cal.  625 
Const  Lim.  380,  IBl,  notes.  Taxation  (1871)  ;  New  Orleans  v.  Clark,  95  O.  S. 
(2d  ed.),  685,  BBS.  The  Supreme  Court  644  (1877)  ;  People  r.  Lynch,  61  Cal.  15 
of  California  has  followed  and  approved  (1375)  ;  Creighton  v.  Son  Francisco,  12 
Gnilfonl  ■>.  Supervisors.  Blandinge.  Burr,  CoL  446  (1877)  ;  People  v.  SupervisorB. 
18  Cal.  343  (1859);  North  Mo.  R.  R.  TO  N.  Y.  228  (1877).  Teit  approved. 
Co.  V.  Uagnire,  49  Mo.  490,  500,  (1872).  Nevada  c.  Hampton,  13  Nev.  411  ;  ivfra. 
And  more  recently  in  Nfw  York  the  Court  sec  78  a,  sec.  77,  note, 
of  Appeals,  while  not  questioning  the  The  legislature,  in  favor  of  a  county  col- 
pidgmeiU  in  Guilford  d.  Suiwrvisora,  kc,  lecting  officer,  who  has  settled  and  paid 
criticised  and  limited  some  of  the  dicin  in  a  claim  against  him,  may  pasa  an  act  an- 
tliat  case  as  to  the  extent  of  the  legislative  tborizing  the  settlement  to  be  opened  and 
power.  Weismer  d.  Village  of  Douglass,  equitably  adjusted,  and  such  an  act  is  an 
64  N.  Y.  BI ;  H.  c.  21  Am.  Rep.  686.  implied  direction  that  the  rule  of  law  as 
See  infra,  sec.  76  a.  Under  special  pro-  to  voluntary  payments,  shall  not  apply, 
visions  of  Michigan  Constitution,  see  Peo-  Bums  o.  CUrion  Co.,  82  Pa.  St.  122 
pla  V.  Onondaga,  16  Mich.  251.  Whert  (1369).  In  Caiifomia  the  legislature  can- 
ons eoiMty  it  voder  a  mcrral  obligation  in  not  compel  a  city  to  pay  a  claim  which  it 
Ttimlntnt  atwOier  aninty  for  certain  SE-  is  uudet  no  obligation  whatever  to  pay ; 
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and  with  this  limitation,  the  doctrine  is  unobjectionable  in  princi- 
ple, and  must  be  regarded  as  settled,  although  it  asserts  a  measure 
of  coDtrol  over  muuicipalities,  in  respect  of  their  duties  and  liabili- 
ties, which  probably  does  not  exist  as  to  private  corporations  and 
individuals. 

§  76.  Saina  anbjoct  —  Accordingly,  in  a  case  where  a  munici- 
pality, after  the  passage  of  an  act  of  the  l^slature  which  provided 
tliat  towns  and  cities  should  not  thereafter  "  have  power  to  contract 
any  debt  without  fully  providing  in  the  ordinance  creating  the  debt 
the  means  of  paying  the  principal  and  interest,"  issued  bonds  with- 
out such  a  provision  as  the  above  statute  required,  and  used  them  in 
payment  of  an  authorized  indebtedness,  the  Supreme  Court  of  the 
United  States  held  that  inasmuch  as  the  bonds  represented  an  equita- 
Ue  claim  against  the  city,  it  was  competent  for  the  l^islature  to 
interfere  and  require  the  city  to  pay  them.  "  The  power  of  the 
l^slature,"  aays  Field,  J,,  delivering  the  judgment  of  the  court, 
"  to  require  the  payment  of  a  claim  for  which  an  equivalent  has 
been  received,  and  from  the  payment  of  which  the  city  can  only 
escape  on  technical  grounds,  would  seem  to  Iw  clear.  ...  A  very 
different  question,"  tlie  learned  judge  cautiously  adds,  "  would  be 
presented  if  an  attempt  were  made  to  apply  the  means  raised  [by 
taxation]  to  the  payment  of  claims  for  which  no  consideration  had 
been  received  by  the  city." ' 

§  76  a,  Sams  subteot  —  A  bank  advanced  money  to  commission- 
ers for  the  construction  of  the  New  York  City  court-house.  In 
making  these  advances  the  bank  was  represented  by  its  president, 

Bor  require  a  coart  to  render  jud^nieDt  on  shotild  in  no  event  be  liible  for  any  par- 
proof  of  the  amount  theraaf.  Hoagland  tiou  of  the  eipense*  thereof,  imu  held 
».  Sacramento,  62  Ca].  1*2.  See  iu/ra,  not  to  affect  or  in  any  manner  invalidate 
sec.  76-  an  act  antxequently  passed  by  the  Icjpala- 
>  New  Orleans  b.  Clark,  95  U.  3.  flli,  ture  tequiring  the  city  to  pay  him  a  debt 
652(1877).  The  ptnaer  a/ the  le^iitalurt  which  in  good  conscience  it  ought  U> 
It  nppropriaU  the  numa/t  of  municipal  cor-  pay.  Creighton  u.  San  Francisco,  42  Cal. 
fmraJumi  in  payment  of  clainin  aacerlaiDed  146  (1872)  ;  ^tan  e.  Ashbary,  41  Cal. 
by  it  to  be  equitably  due  to  individuals,  G2C  (1S71) ;  New  Orleans  e.  Clark,  SG 
though  such  claimB  be  not  enforceable  in  C.  S.  614  (1877)  ;  mprn,  sees.  7C,  76. 
the  conrts,  depends  Urgely,  in  tlie  viaw  of  In  Iowa  it  ap])piira  to  be  regarded  aa  not 
the  Supreme  Court  of  Calironiia,  upon  tbe  nithin  the  power  of  the  legislature  to 
Ugi»latiee  eoaacietict,  and  will  not  be  inter-  provide  a  means  for  the  collection  of  an 
fared  with  by  the  judicial  department  unconstitutional  obligation  against  a  pah- 
nnjesa  in  exceptional  cases ;  and  the  cir-  lie  corporation,  ne  where  a  debt  bad  been 
cnmstaDce  tliat  the  contract  under  which  incurred  in  excess  of  the  limit  Gxed  by 
the  plaintiff  did  certain  work  in  San  Fran,  the  Conslitation.  Mother  t>.  School 
diao,   expR«»l7  provided   that   the  city  District,  11  Iowa,  122  (1876). 
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and  it  made  the  advaacee  in  good  f^th  without  notice  of  any  con- 
spiracy or  misappropriation ;  but  in  fact  the  commiasioners  had 
entered  into  a  fraudulent  conspiracy  to  raise  bills  for  work  above  the 
true  amount  and  to  divide  the  excees  among  themselves.  Part  of 
the  money  advanced  went  into  the  court-house,  but  the  larger  por- 
tion of  it  was  fraudulently  diverted  by  the  commissionera.  Three 
of  the  conspiratote  were  diiecbots  of  the  bank,  but  were  not  present 
when  any  action  was  taken  in  respect  of  the  advances  by  the  bank. 
After  this,  the  legislatnre  passed  an  act  directing  the  city  to  pay 
back  to  the  various  banks  all  moneys  which  had  been  advanced  by 
them  for  the  use  of  any  of  the  departments  of  the  city  or  county, 
which  act  included  the  advance  above  mentioned.  This  act  was 
held  to  be  a  valid  exerciae  of  the  l^islative  powei.i 

§  77  (45).  Rktl^ng  void  Iiocal  AMewmectB.  —  It  has,  however, 
been  decided  iu  Maryland,  that,  as  against  the  abutters,  the  legisla- 
ture could  not  ratify  on-  asseaemeni  for  a  local  improvement  in  /r<mt 
of  thwr  property,  which  bad  been  adjudged  to  be  void,  and  com- 
pel them  to  pay  for  the  same.'  In  the  case  just  mentioned,  the 
legislature,  in  an  act  relating  to  the  grading  and  paving  of  an  avenue 
in  the  city  of  Baltimore,  among  other  things  required,  aa  prelim- 
inary to  proceedings  thereunder,  that  the  mayor  and  council  of  the 
city  should  determine  the  proposed  work  to  be  consistent  with  the 
public  good.  An  application  by  property  owners  for  the  improve- 
ment was  made  to  the  city  eomniisaioners  instead  of  tlie  mayor  and 
council,  and  the  commissioners  determined  to  grade  the  avenue, 
awarded  the  contract,  and  the  contractor  did  the  work  at  the  cost 
of  over  $100,000.  The  abutters  instituted  no  proceedings  to  stop 
the  work :  and  at^r  it  was  completed  the  city  passed  an  ordinance 
ratifying  the  contract  to  grade,  and  all  the  acts  of  the  officers  of  the 

>  Mayor,  Ik.  of  New  York  v.  Tenth  city  vraa  not  lisMe  Tor  the  culTances  made 
National  Bank,  111  U.  Y.  *46  (ISSS).  to  them  by  the  hanlt,  this  retroac-tiTe  act 
Earl,  J.,  wya  :  "  The  legislature  may  ii«-  imperatively  requiring  the  city,  without 
terniine  what  moneys  the;  may  raise  itn  consent,  to  make  good  to  the  bank  the 
and  expend,  and  what  tajcation  for  rauni-  large  amount  which  the  conapiratnrB  put 
cipal  purposes  may  be  imposed  ;  and  it  into  their  pockets  and  which  never  went 
certainly  do»»  not  eicefd  its  constitutional  into  the  work,  seems  to  cany  the  tegis- 
authority  when  it  compels  a  municipsl  lative  power  beyond  the  jnat  limits  of 
corporation  to  pay  a  debt  whith  has  some  equitable  or  moral  obligation,  which  the 
meritorious  basis  to  rest  on "  ;  tiling  author  cannot  but  think  it  the  tnie 
Town  of  Guilford  «.  SuperviHora  ;  Brew-  measure  of  legislative  power  of  this  char- 
ater  u.   City   of  Syracuse;  Darlington  v.     apter. 

Mayor,  SI  N.  V.  164;  Brown  v.  Mayor,  <  Ballimorev.llom,  2aMd.  191  (ISSB); 
63  N.  Y.  239.  compare  with  cases  cited  in  seca,  76  and 

Assuming  that  the  commisaioners  had  79  ;  Lennon  v.  New  York,  6S  K.  Y.  361 
no  power  to  bomw  money,  and  that  the    (1374). 
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city  in  relation  to  tbe  grading  of  the  aveDae.  An  assessment  being 
made  upon  their  property,  to  pay  the  expense  of  the  grading,  tbey 
filed  a  bill  for  ao  injunction  and  relief,  and  it  was  judicially  deter- 
mined that  the  proceedings  of  tbe  city  commissioners  were  aoram 
Kon  judice  and  void,  and  that  they  could  not  be  ratified  by  ordi- 
nance.' After  this  judicial  determination,  the  legislature  passed  an 
act  directing  the  city  to  pay  the  contractors  for  the  work  done  by 
them  and  accepted  by  the  city,  to  borrow  the  money  for  the  pur- 
pose, and  levy  a  tax  for  its  payment,  which  the  city  did.  But  at 
tbe  same  seasion,  the  legislature,  to  reimburse  the  city  treasury, 
empowered  the  city  to  collect  from  the  abutters  on  the  avenue 
graded  the  amounts  which  had  been  assessed  and  ascertained  by  the 
city  comniissioneis ;  and  this  last  act  was  held  by  the  court  of 
appeals  to  be  void,  because  it  was  an  assumption  of  judicial  power 
by  tbe  l^islature,  and,  in  effect,  a  legislative  reveisal  of  the  former 
judgment  of  the  court 

§  78.  Bame  ■nbjoob  —  In  levying  a  local  oseessmeTit  upon  the 
abutting  property,  a  lot  within  the  district  declared  to  be  benefited 
was  omitted,  after  which  the  legislature  validated  the  assessment, 
this  omission  and  exemption  being  retained  and  preserved ;  and  it 
was  held  by  the  Supreme  Court  of  California  that  the  validating  act 
was  unconstitutional.'  The  gronnd  for  this  judgment  is  satisfactory ; 
since  the  legislature  could  not  prospectively  have  exempted  the 
property  omitted  because  it  would  have  violated  the  constitutional 
requirement  of  uniformity,"  it  could  not  do  this  retrospectively. 

§  79  (46).  Cimtlve  Acta.  —  In  general,  koweveT,  the  legisUiMire 
way,  by  subsequent  act,  validate  and  confirm  previous  acts  of  the  cor- 
poration otkerwiae  invalid.  If  the  act  could  have  been  lawfully 
performed  or  done  under  precedent  legislative  authority,  the  legisla- 
ture may  subsequently  ratify  it  and  give  it  effect*     Merely  because 

1  Baltimore    v.    Porter,    18    Md.    284  an   incorporated   city."     Infra,   tact.  7B, 

(ISei)  ;  Mtinfra,  sec.  814.     In  Browne.  G44. 

Hafor,   fee.  of  New  Tork,  08  N.  Y.  288  ■  Pal,  Bee  76E,  and  caan  dted  in  note. 

{1870),  a  legiilatlve  ratification  of  an  ulfm  For  conBtmctton  of  constitutional  provu- 

vtm  contract  for  stnet  impraTcmeata  trai  ion  in  California  in  reapeet  of  equality  and 

nistsined-     Dnanegbntg  v-  Jankina,   57  nniforraltr  of  tuuCion,  tbe  opinion   of 

N.  V.  177  a874).     Itifra,  aeca,  79,  M4.  McKiialry,  J.,  in  The  People  e.  Ljnch, 

O'RaTB  V.  State,  113  N.  T.  146  (1889).  tuprtt,  will  repay  reading. 

*  People  e.  Ljnoh,  Gl  Cal.   15  {187E) ;  *  Bridgeport  v.  Bailtuad  Ca,  IG  Conn. 

a   c   SI    Am.    Rep.   870.      FoUowed  in  475  (1843),  in  whicb  it  wa«  held  that  the 

Schnmacher  «.   Tobennan,   50  Cal.   608,  legiilatnie  might  validate  prior  »nbecrip- 

where  McSiutry,  }.,  add :  "  The  legixU-  tlon  of  city  to  Htock  of  railroad  company. 

tnre  ennnot  Iqpdize  a  void  assessment,  nor  s.  V.  Winn  v.  Mncon,  SI  Oo.  27G  {1857)  i 

by  diract  act  make  an  aneeunent  within  Hattinglj  s.  DUbrict  of  CoL,  97  U.  S. 
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such  legislation,  in  matters  not  relating  to  crimes,  is  retrospective, 
does  not  make  it  void.  If  in  addition  to  its  being  retrospective, 
it  unjustly  impairs  or  abrogates  vested  rights,  and,  without  reason- 
able cause,  imposes  upon  third  persons  new  duties  in  respect  to 
past  transactions,  it  wUl  be  void  because  in  conflict  with  the 
Constitution.^ 

687  i  McMillen  d.  Boylea,  6  lono,  304  ;  from  IllinoiB.  Adhered  to  in  Balles  «. 
lb.  SVl ;  New  Orleans  v.  Pontz,  11  La.  Broiufield  (a  case  from  lUmois),  120  U.  S. 
An.  863;  Biasell  v.  JeffereonviDe,  2*  759  (1888),  Uthoogh  after  the  Usuo  of  the 
Hov.  287.  28S  (1S60)  ;  Atchima  n.  bnnds  in  Huit  by  the  municipality  the  Su- 
Butcher,  3  Kan.  t04  (ISeS)  ;  Frederick  d.  preme  Court  of  the  State  of  Illinois  had 
Angiuta,  G  Ga.  fiSl  ;  Allison  v,  R.  W.  Co.,  decided  against  the  Tslidit;  of  such  can- 
9  Bush  (Ky.),  247  (1S73} ;  Trauhelut  v.  tive  legisUtioa.  Otoe' Count;  v.  Baldwin, 
City  Council,  1  Nott  ft  MoCord  (S.  C),  111  U.  S.  1 ;  Grenada  Co.  v.  Brogden, 
227  ;  CLtirens'  WaWr  Co.  v.  Bridgeitort  112  D.  8.  281,  262,  Curative  act  held  in- 
Hydraulic  Co.,  CG  Conn.  1  j  TiSt  v.  Buf-  effectual  by  reason  of  origiual  vant  of 
falu,  82  N.  Y.  204  ;  Cooley,  Caust  Lim.  power  in  municipality  to  ietue  bondii,  aud 
S7I,  378 ;  pott,  sees.  41B,  &61,  814  ;  con-  of  a  disabling  piorisioD  in  the  Constitu- 
Ira,  under  Constitution  of  Illinois  ;  Mar-  tion  of  Uisaiseippi.  Kalzenberger  «.  Aber- 
shall  «.  Silliman,  01  111.  218  ;  but  see  deen,  121  U.  S.  172.  Bui  a  retroapectivt 
in/ni,  sec.  544,  note.  A  healing  statute  ikc,  to  make  valid  a  tax  upon  property  mil 
ia  not  unconstitutional  by  reason  of  giving  VTilhm  the  corporatioa  tnhen  levird,  vat 
validity  to  an  act  irregularly  done  trhicli  he^d  void.  Atchison,  &c.  R.  R.  Co.  v. 
the  le^atan  coold  have  autborizad  to  be  Mai^uillon,  12  Kan,  SOI  (1873). 
done  in  tiie  irregular  way  in  the  firat  in-  '  Bridgeport  v.  R,  R.  Co.,  16  Conn, 
stanea.  Lockhart  ir.  Troy,  48  Ala.  679  475,  497,  and  cases  cited  per  Ctiurch,  1. 
(1872).  Laws  passed  (o  remedy  defective  exeaUton 
It  ie  competent  for  the  legislature,  by  of  pomen  of  yahiie  corporiUimu,  or  their 
rabeaquent  enactment,  to  core  defeota  or  offiixn,  are  valid,  though  retrospective  in 
omissions  in  the  proceedings  of  the  super-  their  operation,  unlosa  th«y  contravene 
inlendent  of  streets.  San  Francisco  t>.  some  provision  of  the  Statu  Constitution. 
Certain  Real  Estate,  48  Csl.  617  (1872).  State  ».  Newark,  8  Dutch.  {N.  J.)  187 
Where  the  original  purpose  for  which  the  (1858)  ;  Bissell  n.  Jeffersonville,  21  How. 
power  of  taxation  ia  invoked  is  one  of  the  287,  295,  where  such  curative  acts  are  aaid 
ordinary  pnrposea  of  municipal  govern-  to  be  valid  when  contracts  ara  not  im- 
ment  and  within  the  powers  granted,  aud  paired,  or  the  rights  of  third  persons 
where  there  is  no  fraud  or  oppression  in  injuriously  affected.  New  Orleans  d.  Clark, 
the  creation  of  the  debt  or  burden,  and  no  95  U.  3.  «(4  (1877). 
inequality  or  ii^ustice  in  the  apportion-  It  is  competent  for  the  legislature  to 
ment  of  the  tax,  the  Ugiiialure  may  by  tio^idnM  a  n'l^  ordinance  which  had  become 
rubseqwnl  aiattvumt  eure  any  lU/ect  ia  the  null  and  void  for  want  of  being  recorded, 
proeeedings  to  eolUet  the  lax  vihieh  ii  eould  and  to  provide  that  the  omission  to  tecord 
in  tit  jirri  iiuta-aee,  by  prior  enaetmeni,  shall  not  impair  the  lion  of  the  assess- 
fciBe  mndi  iinmateriai.  Emporia  v.  Nor-  ments  against  the  lot-owner*.  Schenley 
ton,  13  Kan.  560  ;  approved  in  Mason  b.  v.  Commonwealth,  36  Pa.  St.  29  (1869). 
Spencer,  3S  San.  512.  (An  act  curing  The  It^slature  may  ratify,  and  thereby 
defect  in  mode  of  collecting  a  sewer  tax  make  binding  an  joiailthorised  municipal 
held  valid.)  Sabeequent  legislative  ratiii-  tubKription  to  the  atock  of  an  incorpor- 
cation  of  the  acts  of  a  municipal  corpora-  ated  theatre  company.  Hanicipality  v. 
tion,  which  might  lawfully  have  been  Theatre  Company,  2  Hob.  (La.)  208 
performed  nnder  precedent  legislative  au-  (1812]  ;  but,  guare,  whsther,  if  the  legis- 
tliority,  is  valid  and  effectual.  Ander-  laturn  had  the  power,  the  act  in  this  case 
•on  V.  Santa  Anna,  116  U.  S.  864,  •  case  was  properly  held  to  be  ■  ratjiicalion,  Dan- 
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§  80  (47).  LeglBlatlva  Pcnrsr  avvt  Proportj  b«ld  in  tnut  for 
SpMiUo  VMS.  —  While  it  ia  undeniable  that  the  legislature  has  full 
control  over  public  corporations,  and  over  the  funds  which  belong 
to  them  as  snch,  and  held  for  strictly  public  purpoaea,  yet  where 
by  authority  of  law  such  corporations  hold  property  or  fwnds  in  trust 
for  sptcific  uses,  it  is  left  in  doubt  by  the  cases  how  far  the  legisla- 
lature  can,  unless  the  uses  be  public  or  charitable,  interfere  with  or 
control  such  trust  property  oi  funds.  In  a  case  of  great  interest, 
the  Supreme  Court  of  Pennsylvania  decided  that  it  was  within  the 
power  of  the  legislature  to  deprive  the  city  of  Philadelphia  of  the 
light  to  administer  charitable  trusts  under  the  wiU  of  Mr.  Girard 
and  others,  which  had  been  granted  to  and  accepted  by  it,  and  to 
confer  the  administration  of  these  trusts  upon  a  separate  body  called 
"  Directors  of  City  Trusts,"  appointed  by  the  judges  of  the  Supreme 
Court  and  other  judges  named  in  the  act  It  is  to  be  remarked, 
however,  that  the  legislature  did  not  attempt  to  change  or  pervert 
the  trusts  themselves.^  Certain  it  is,  that  without  l^islative  au- 
thority a  municipal  corporation  holding  the  legal  title  to  property 
in  trust  cannot  use  the  funds  derived  from  such  property  for  corpo- 
rate purposes,  or  indeed  for  any  except  the  trust  purposes.' 

lelly  tr.  Caboniw,  5i  G&.  211  (1374).    See,  A  conTeyBnce  was  made  in  1873,  hy 

ftirther  on  this  subject,  chapter  on  Con-  the  proprietors  of  the  laoda,  to  the  select' 

tracts,   pott,   see.   G41.      Text  cited  and  men  of   North    Yarmouth,   of    "all  the 

approved.     Pompton  «.  Cooper  Union,  101  flats,   sedge  hanks,  and  muscle  beds   in 

C.  8.  1E>S.  aaid  town,  lying  belon  high-water  mark. 

■  PhiMelpbia  v.  Foi,  St  Fa.  St.  109  ...  for  the  eole  nee  and  heneSt  of  the 

(1870).  Snch  a  power  baa  dure  been  taken  present   inhabitaiits,  and   of  all  such  as 

away  finm  the  lei^lature.     Const   Pa.,  may  or  shall  forerer  inhabit  or  dwell  in 

1874,  art.  3,  sec.  20  i    ntpra,  sec.  74  a  ;  aaid  town,"  &c.     It  wee  decided  that  this 

ptuf,  sec.  S67  el  teg.  property  was  held  by  the  town  sa  a  public 

*  White  0.   Fuller,  S9  Vt  108 ;  anlt,  corporation,  subject  to  l^ialstiTe  control, 

■ec.   S4 ;  Montpelier  v.   East   Montpelier  in  trutl  for  the  use  of  all  of  the  inhalii- 

(conteat  as  to  tmat  property  on  division  tants,  and  that  Ojion  a  division  of  the 

of  town),  27  Tt.  (1  Wme. )  704  (1854) ;  town,  it  was  competent  for  the  l^islature 

same    controversy   in   chancery,  28    TL  to  provide  that  the  original  town  shonld 

(S  Wma.)  12,     See,  also,  Trustees,  fee.  v.  mill  hold  anch  property  in  trust  for  the 

Biadbnry,  3  Faiif.  (Me.)  116;  Poaltney  inhabitanta  of  both  towns.     North   Ysr- 

V.  Wells,  1  Aik.  (Vt)  ISO  ;  Plymonth  e.  month   «.  Skillings,  4G  Me.  133  (1858)  -, 

Jsckson,  16  Pa.  44  ;  Harrison  v.  Bridge-  pott,  sec.  137. 

ton,  13  Hasa.  13  ;  Daniel  e.  Memphis,  11  To  another  town  ia  Maine,  lands  were 

Rnnph.  (Tenn.)  582;  Trustees  of  Aoid>  granted    by    Uassachusetta  prior  to  the 

amy  v.  Abenleen,  13  8m,  &  U.  (21  Miss. )  sepsntion  of  Maine  therefrtKu,  for  the  <ise 

34S,  as  to  which,   quart.     Aberdeen  v.  o/  iti  ichooii.     The  legislature,  in  1803. 

Sanderson,  8  Sm.  ft  H.  670  ;  rhambers  v.  on  the  application  of  the  town,  enthorizol 

St.  Louis,  29  Mo.  G43  ;    Holland  v.  San  the  ssle  of  the  lands,  and  gave  to  certain 

Francisco,  7  Cal.  SSI ;  Girard  «.  PhQadel-  designated  truMeea  the  right  to  control  the 

phis,  7  Wall.  1.     See,  post,   chnptei*  on  funis  raised    hy  the  sale   of  the  lands. 

Corporste  Property  and  Remedies  sgainst  This  was    considered    as    constituting    n 

nicgaL  Corporate  Acts.  eontraet,  and  it  was  accordingly  held  that 
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a  Bat>»eiiQeiit  tat  ol  the  IsgUUtara,  an-  That  the  legiBUtora  camnol  in  dividing 
thomiug  the  town  to  chooae  a  new  ut  of  a  toum  violate  tha  provisions  of  tha  donoc 
trnsteea,  and  directing  the  first  trustees  ta  of  a  facd  lield  b;  a  mnuidpaUty  in  ape- 
deliver  aver  the  trust  pi-ofieny,  was,  eg-  siflc  trusts  is  oEfiniied  by  the  Supreme 
reeaUy  to  ths  principJea  settled  iu  the  Court  of  N«w  Uunpshire  in  >  reoeiit 
Dartmouth  College  Caae,  uuuoiidtitutional  judgiueut.  The  cue  w  this  i  In  18fS 
and  void.  The  Trustees,  Ac.  v.  Bradbury,  the  town  of  H,  received  from  John  Bojn- 
11  He.  IIB  (1881)  ;  Yarmouth  e.  North  ton  the  sum  of  |10,000  as  a  tiuid  for  tha 
Vanuouth,  S4  Me.  411  (ISali).  lu  this  sujiport  of  its  poUio  schools,  on  the  ex- 
lest  case  the  tiiisteesof  the  funda  were  a  press  condition  that,  uxleu  the  inDoEDe 
privatt  corpoiution,  and  not  subject  to  thereof  should  be  foraver  divided  aiid 
legialntive  control.  In  North  Yarmouth  applied,  according  to  the  number  of 
i>.SkilliiigB,46Me.lS3(1358],thetrustees  schoLars  between  the  age*  of  Ave  and 
of  the  property  or  fund  in  question  were  fifteen  in  the  several  schools  or  dlstricfa 
a  ptUilic  corporation,  and  subject  to  such  of  the  town,  the  fund  should  be  repaid  to 
control.  The  rale  as  to  private  and  pub-  the  donor,  his  executory  admiulstretots, 
lie  Gorporstians  is  well  eiemplified  in  these  or  asmgns.  In  1873,  the  town  of  Q.  was 
two  cases.  See,  also,  Norris  v.  Abingdon  created  by  aot  of  ths  legislature  out  of 
Academy,  7  Gill  &  Johns.  (Ud. )  7  ;  Bass  pert  of  the  tenitor;  and  inhabitants  of  M„ 
e.  Fontleroy,  11  Tex.  S98  ;  Louisville  v.  and  it  was  provided  that  all  pro|>erty,  re(l 
Univemty  of  Loaisville,  15  B.  Hon.  612.  and  personal,  and  all  school  and  other 
In  The  8tal««.  Springfield  Townihip,  (bndsbeloDgingla  the  original  town  of  U. 
6  Ind.  [Fort«r)  83  (18S4),  it  was  held  that  should  be  divided  In  the  proptation  ef 
a  law  of  the  State  (act  of  18E2),  so  far  as  it  seven  to  M.  and  thirteen  to  G,  It  wv 
diverted  the  proceeds  of  the  sale  of  the  held  that  the  legislature  had  no  constitu- 
sixteenth  sectJoD  (granted  by  act  of  Con-  tional  power  to  direct  a  diviwon  or  dii- 
gress  of  April  19,  1816}  from  the  use  of  trihution  of  the  fund  diflerent  from  that 
schools  in  the  tottt/reaional  township  prescribed  by  the  donor  j  and  that,  ther«. 
where  the  land  was  situated,  to  the  use  of  fore,  no  legal  provision  for  the  division  of 
the  school  system  of  the  State  at  large,  the  fund  in  controvenj-  having  been  mode, 
was  in  contntvention  of  that  section  of  the  rights  of  the  town  of  H.  th«rein  were 
the  State  Constitution  (sec  7,  art.  viii. )  nnafiected  by  the  act,  and  the  new  town 
which  provides,  that  "all  trust  huds  of  G.  was  not  entitled  to  any  portion  of 
held  by  the  State  shall  remain  inviolate,  the  fund  or  income.  Greenville  r.  Mason, 
and  be  faithfoUjr  and  ezdosively  applied  OS  S.  E.  CIS  (187S)  ;  pod,  sec  187. 
to  the  purpose  for  which  the  trust  wu  note. 
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CHAPTER  V.    - 

MCNICIPAI    CHAETEES. 

General  Municipal  Powers. —  Their  Nature  and  CoTistrudioTt. 

§  81  (48).  Sabfeot  oiitUii«d.  —  This  chapter  win  treat  of  Muni- 
cipal Chartmv  aod  the  prindpUs  upon  lohick  they  are  construed, 
ftnd  of  the  geiieml  7uUu.re  of  the  powers  which  they  confer  upon  the 
corporation  or  upon  its  legislative  or  governing  body.  The  subject 
will  be  considered  under  the  following  heads:— 

1.  Charters  defined     §  82. 

2.  Judicially  noticed.     §  83. 

3.  Proof  of  Corporate  Existence.     §  84 

4.  Repeal  and  Amendment  of  Charters.     §§  85,  86. 

5.  Conflict  between  General  Laws  and  Special  Charters.     §§  87, 

sa 

6.  Extent  of  Corporate  Powers,  LimitationB  thereon,  and  Canons 
of  Construction.     §§  89,  90,  91. 

7.  Usage  as  affecting  Powers  and  their  Interpretation.    §§  92, 93. 

8.  Discretionary  Powers.     §§  94,  95. 

9.  Public  Powers  incapable  of  Delegation.     §  96. 

10.  Public  Powers  cannot  be  surrendered  or  bargained  away. 
§97. 

11.  Imperative  and  Discretionary  Powers.    §§  98,  99. 

12.  Exemption  of  Revenues  from  Judicial  Seizure,  and  herein 
of  Garnishment     §§  100, 101. 

§  82  (49).  Clwrtsn  defined.  —  We  have  before  seen  that  tn  this 
eotaUry  municipal  corporaUons  are  created  by  l^islative  act,  either 
in  the  form  of  a  special  legislative  charter  or  nnder  general  incor- 
porating statutes.'  A  hukicipal  cbabter  grauted  hy  the  crown,  in 
£jtgland  is  a  written  inatnunent  in  the  form  of  letters-patent,  with 
the  Great  Seal  appended  to  it,  addressed  to  all  the  subjects,  and  con- 
stituting  the  persons  therein  named  and  their  successors  a  body 
corporate  for  or  within  the  place  therein  specihed,  and  prescribing 
the  powers  and  duties  of  the  corporation  thereby  created.  But  such 
diarters  are  inoperative  until  accepted.*    Bnt  in  this  country,  as 

1  Ania,  ma.  SB,  41. 

*  >fiifc,  wca.  SS,  U.     OatUue  of  duurtar  of  the  Hiddls  Ago,  anU,  sec.  8, 
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we  have  elsewhere  shown,  the  legislature  creates,  alters,  and,  in  the 
absence  of  constitutional  restriction,  can  repeal  charters  and  incor- 
porating statutes  and  abolish  municipal  and  public  corporations  at 
its  will,  and  it  invests  them  with  such  powers,  mandatory  and  dis- 
cretionary, and  requires  of  them  such  duties,  as  it  deems  most 
expedient  for  the  general  good,  and  for  the  benefit  of  the  particular 
locality.'  No  precise  form  of  worda  is  necessary  to  create  a  corpo- 
ration, and  a  corporation  may  be  created  by  implication* 

§  83  (50).  Chartan  JodloiaUy  noUoed.  —  Courts  will  judicially 
notice  the  charter  or  iucorporating  act  of  a  municipal  corporation 
without  being  specially  pleaded,  not  only  when  it  is  declared  to  be 

a  public  statute,  but  when  it  is  public  or  general  in  its  TuUure  or  pur- 
poses, though  there  be  no  express  provision  to  that  effect"  But  the 
ads,  votes,  and  ordinances  of  the  corporation  are  not  public  matters, 
and  must,  unless  otherwise  provided  by  statute,  be  pleaded  and 
proved.* 

•  Weeks  tp.  Gilmanton.  80  N.  H.  600.  (1867)  ;  CUrke  r.  Bank,  G  Eng.  (10  Ark.) 
Anit,  sees.  S,  d,  23.  510  ;  State  n.  Mayor,  II  Humph.  (Tenn.) 

>  jtiiie,  «sca,  3,  IS,  48.  217  (ISfiO)  ;  see  Vaoca  r.  Bank,  1  BUckf. 

'  Albnttiii  v.  HimtsTme,  flO  Ala.  4SS  ;  (Ind.)  80,  and  note  (2);  6  Bac.  Abr.  S71, 

Smoot  V.  Wetumpko,   24  Ala.  121 ;  Case  note  ;   YoTing  v.  Bank,   &e.,   i   Cranch. 

V.   Mobilfi,    30   Ak.    538;    FenTinaa   v.  S81 ;  Swaila  v.  State,  1  Ind.  GIS   (1853); 

GreoQvilla,  61  Ala.   610  ;  Montgomary  v.  Portamouth,  Ac,  Co.  f.  Wateon,  10  Mass. 

Wright,  72  Ala.  411  ;   Selma  d.  Perkins,  01;   Clapp  v.   Hartford,  SG   C«nD.    SS  ; 

68  Ala.  14S  ;  Montgomery  v.  Hughes,  SG  People  v.  Potter,  36  Cal.  110,  whereacitjr 

Ala.     201 ;     Wetumpka    e.     Wetumpka  le  iucorpoiated  vnder  a  geiural  act,   the 

Wharf     Co.,  S3    Ala.    611  ;    Potnin    n.  bet  of   its  corporate  cboncter   tnnat   ba 

Johnson,  108  111.   70;     Dwyer  n.  Breu-  averred  and  proved.     Ingle  t>.  Jonei,   iS 

huD,  6i  Tax.   626  ;   Solomon  v.  Bnghes,  Iowa,   SSfl   (1876)  ;  poH,  me.   177,  note  ; 

24  Kan.  211  ;  State  v.  Toaney,  26  UUnn.  Morgan  v.  Atlanta,  7T  Ga.  662.     A  city 

2S2  ;  Durch  v.   Chippewa  Co.,    60  Wis.  charter  being  declared  to  be  a  public  act, 

227  ;   Smith  v.  Janesville,  62  Wis,  680.  tuppltmenl*  luid  amendinmit   to   it    an 

In  Indiana,  if  a  city  is  a  party  to  a  anit  likewise  public.     Ifewark  Bank  v.  Aases- 

and  the  pleadings  do  not  show  otheiirise,  sors,  30  N.  J.  L.  32  ;  State  v.  Bergen,  34 

the  presumption  is  that  it  is  incorporated  N.  J.  L.  4S9  ;  Sew  Jersey  v.  Yard,  86  U. 

under    the    general    incorporation    law.  8.  112  (1677).     Beeponl,  chapter  on  Ordi- 

House  V.  Greensbuig,  93  Ind.  633.  nances,  sec.   422.      Where  a  jmblie  iavr 

*  Beatty  v.  Enowles,  4  Pet.  (U.  S.)  creates  the  mayor  and  aldermen  an  incor- 
162,  167  (1830)  ;  Stier  v.  Oskaloosa,  clt-  ponted  body,  no  averment  or  proof  U 
ing  and  approving  text,  41  Iowa,  863  ;  necessary  to  establish  the  existence  of  the 
Ingle  B.  Jones,  43  Iowa,  280  {1876);  corporation.  State  v.  Mayor,  11  Humph. 
Aldermen  e.  Finley,  G  Eng.  (10  Ark.  42S  (Tenn.)  217  (1860);  Stat«  v.  Helmet 
(1860)  ;  Fauntleroy  v.  Hanniba],  1  Dillon  (prescriptive  corporations),  Fen.  (N.  J.) 
C.  C.  118  (1371)  ;  Prell  n  McDonald,  7  1050;  Hawthorne  «.  Boboken  (supple- 
Kan.  42S  (1871)  ;  s.  c.  7  Am.  Rep.  423  ;  mental  act),  S  Vroom,  B2  S.  J.  L.  172 ; 
West*.  Rlake,  4  Blackf.  (lad.)  284  Stevens  Co.  o.  Enilroad  Co.,  4  Vroom;  88 
(1836);  BriKga  ».  Whipple,  7  Vt.  IE,  18  N.J.L.229;  BowU r.  Kansas CSty,  61  Mo. 
(1835);    Case  v.   Mobile,   30    Ala.    638  464(1873). 
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§  84  (51).  Proof  of  oorporkta  BzlitaDoe ;  Uaw ;  Iia^lm.tl'<n 
Beoognltion.  —  The  primary  eeidenee  of  a  special  charter  oi  fict  of 
incorporation  in  this  country  is  the  original  or  an  authenticated 
copy,  or,  under  statute  r^alation,a  printed  copy  published  by  au- 
thority. But  if  primary  evidence  cannot  be  had,  pand  or  secondary 
evidence  of  ita  existence  ia  admissible.'  Thus,  where  a  public  corpo- 
ration had  existed  for  a  long  space  of  time  (in  the  instance  before 
the  conrt,  for  forty  years),  the  court  allowed  evidence  of  its  iucorpo- 
ration  by  repvtation,  the  original  act  not  being  found,  and  it  being 
probable  that  it  had  been  destroyed  by  fire.'  So  evidence  that  a 
town  has  for  many  years  exercised  corporate  priviiegea,  no  charter 
after  search  being  found,  is  competent  to  go  to  the  jury  to  establish 
that  it  was  duly  incorporated.  And  where  there  is  no  direct  or 
record  evidence  that  a  place  -has  been  incorporated,  and  it  is 
sought  to  show  the  fact  of  incorporation  from  circumstantial  evi- 
dence, the  question  is  ordinarily  for  the  jury,  and  not  the  court ; 
that  is,  the  jury,  under  the  circumstances  determine  whether  there 
is  or  ia  not  sofficient  ground  to  preswme  a  charter  or  act  of  incorpo- 
ration^ or  the  due  establishment  and  existence  of  a  corporate  dis- 
trict  under  some  general  act.*    So  corporate  existence  may  bo 

'  Stockbridga  v.  Vest  3tockbrii)g«,  12         When  a  oorporataon   is    created,  and 

Haaa.  100  (181G) ;  Braiatree  0.  Battlea,  0  declared  to  ezist  a*,  snch,  I9  ttie  I^isla- 

Vt  S9G  (1834)  ;  filaokstoDe  v.  Wliit«,  41  tnn  without  eoudiUoD,  jiroof  of  orgamsa- 

Pa.  St.  SSO.  Hon  or  titer  is  not  neceMuy  to  enable  it 

*  DiUiagfaaiu  v.  Snow,  6  Masa.  B47  to  '"»'"t»'r  an  autioD.  CahiU  t>.  Inaur- 
(ISOO);  a.  P.  Basaett  v.  Porter,  4  Cosh,  ance  CompaDy,  3  Doug.  (Mich.)  121; 
487(1849).  In  Tiew  of  tlie  defectiTe  man-  Fire  Departmsnt  «.  Kip,  10  Wend.  2flS 
ner  in  which  the  records  of  quaM  corpora-  (18SS).  And  aee  Proprietoi^  &c.  v.  Hor- 
tioni  —  anoh  as  achool  and  road  districta,  ton,  6  Hill  ( N.  7. ),  501  ;  People  v.  Pred- 
and  the  like  —  are  kept,  the  courts,  in  the  deat,  S  Wend.  861;  Wood  o.  Bank,  B 
abaence  of  any  statute  requiiing  record  Covren,  194,  SOS.  When  construed  to  he 
evidence,  will  pemit  the  eristence  and  immediately  crtaled,  the  omisaion  to  do 
orgsaizatiou  of  the  oorpcration  to  be  certain  acta  prescribed  to  oi^janize  the  in- 
proved  by  repaiaiioTt  mid  aeU,  where  theaa  stltutioa,  was  held  immaterial  as  respects 
facta  do  not  appear  of  record.  Barnes  v,  persons  contracting  with  the  corporation. 
Bamea,  S  Vt  888  (1834) ;  Londonderry  v.  Broawer  v.  Applet^,  1  Saudf.  INt  (1847) ; 
AndoTer,  28  Vt  418,  (185S)  ;  Sherwio  ».  a.  p.  People  r.  President,  »  Wend.  861. 
Bngbee,  18  Vt.  439  ;  Ryder  n.  Railroad  See  also  an^,  sec.  44. 
Co.,  13  LI.  623  1  Highland  Turnpike  v.  *  New  Boston  v.  Dumbarton,  15  N.  B. 
HcKeen,  11  Johns.  151;  OiTioga  v.  201  (1811)  ;  Mayor  of  Kingston  v.  Homer, 
Speed,  B  Wheat.  420.  See  chapter  on  Cowp.  102,  per  Lord  Mansfield  ;  Worley 
Corporate  Records  and  Ducnments,  foak.  r.  Harris,  S2  Ind.  493.   Where  the  fact  of 

Irregularities  in  the  proceedings  to  or-  ^licorpDratiim  arises  as  a  coUaterai  qiustu)n, 

ganize  a  oorporation  are  not  hvored  when  it  is  only  necessary  to  show  that  a  city  ia 

set  ap  long  afterwardi  to  defeat  the  cor-  de  faUa  a  corporation.     Looisrille  N.  A. 

potate  existeuce.     Jameson  v.  People,  IS  &  Chic.  By.  Co,  v.  Shires,  lOS  111.  617. 
HI.  257  (185S) ;  Dnnning  v.  lUtroad  Co.,         *  Bassett  c.  Porter,  1  Cush.  487  <1849) ; 

I  Ind.  437  (1860) ;   Fiteh  «;  Piuckard,  4  New  Boston  e.  Dumbarton,  12  N.  H.  409, 

Scam.  6  111.  76.  412  (1811) ;  a.  c  16  N.  H.  201 ;  Bobie  v. 
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inferred  and  judicially  noticed,  oltbongh  tiie  incort>omting  act  or 
chartar  oannot  be  foaud,  if  the  fact  of  incorporation  is  clearly  Tec- 
ognized  hy  subsequent  Ugidation  not  in  contiavendon  of  any  consti- 
tutional provision  respecting  the  mode  of  creating  corponttions.' 

§  86  (52).  R«p«al>  and  AmandmentB,  and  thali  Bffeot.  — The 
powera  conferred  upon  municipal  corporations  may  at  any  time  be 
altered  or  repealed  by  the  legislatnie,  either  by  a  gentrvl  law  oper- 
ating upon  the  whole  State,  or,  in  absence  of  constitational  restric- 
tioQ,  by  a  special  act?    A  charter  may  be  amended,  the  name  of  the 

Sedgwick,   36  Barb.    816    (1881).      The  Sloano,  atats,  SBlackf.  (Ind.)Ml  (18*7), 

taxreut  of  corporate  patosn  by  a  place  for  approTing  People  v.   VLartit,    18   Wead. 

(■WTl^v  y«iw«,  without  otgeotian,  and  with  32G  ;  Daoiel  v.   Ma;ar,   &c.  11  Humph, 

the  knowledge  ukd  assent  of  the  legisla-  (Tenn.)  532  ;  SUte  d.  Ua;or,  24  Ala.  701 

tun,   bruishea  conclusive  evideiice  of  a  flSSi) ;  Glnrd  v.  Philadelphia,  7  Wall, 

charter,  which  hai been  knt ;  or,  in  othet  1  (IBSS)  ;  State  o.   Troth.   C  Vroom  {it 

woTd«,of  a  cocpar^iao  hy   pmcriptioD,  N.  J.   L),   S7Q  ;   Worthls;  v.  Stwn,  4S 

which  Mipposea  a  grant     Bow  v,  Allea-  V.  J.   X^  G42  ;   Wallace  *.  Tnuteea,  H 

town,  84  N.H.8S1  (1867).    In  this  caaeit  N.  C.  194  ;  peat,  necs.  171,  172  ;  State  e. 

woe  also  held  that  an  act  of  incnrpomtion  Palmer,  4  if.  W.  Bep.  9M  ;  Indianapoti* 

tubaeqtimily  pamid  data  not  raise  any  con-  v.  IndianapoliaOaaCo.,  M  lad.  89fl  ;  anU, 

•ton'w  preamuption  that  the    town    was  Mct.  46,  62  et  tiq.     Cnwk  «.  People,  100 

not  before  incoiporated.     Long  uat  and  111.   237  ;    Chorchill   v.   Walker,  SS   Ga. 

a>7ui(W#iw(ueendeiiceinnipportof  the  SSI.     Titt  adopfUnK^  a  ntu  Slalt  Coaatt' 

legal  eiiatence  of  a  mnnlcipal  corporation.  biiio»  does  not  abit^te  a  tpecial  charter 

People  V.  f  arohani,  36  111.  683 ;  Jameaon  nnleaa  in  confiict  with  It.     People,  ex  reJ. 

*.  People,  16  111.  357  (18GS) ;  People  n.  Hills  v.  Jones,  7  Col.  47S.    Th«  power  of 

Hsynard,  15  Mich.  403(1807).    Long  ac-  the  legislsture  to  amend  a  special  charter 

qniesceDce  in  the  proceeduigB  cf  a  school  ia  not  impaired  by  the  fact  that  the  char' 

district   is  jmsmnptiTe  evidenoa  of  the  ter  has  been  cootlnned  in  force  by  a  nete 

ragolar   organintion    of    snch    district.  Ooiutilvium  of  tin  Statt.    Wiley  e>.  Bluff- 

Sherwjnv.  Bngbee,   IS   Tt.   430  (18*4);  ton.  111  lud.  153.    The  provisioni  of  an 

Londonderry  «.  Andover,  28  Yt.  418.  "  It  amendalmjr  ad  reducing  the   lumiisr  <^ 

la  now  well  settled  in  this  State,   that  til*  toiateilmeit,  though  the  act  took  effect  at 

«wiw.^ie(  of  a  school  district  maintaining  once,  wer«  poatptnud  ontil  the  neit  year, 

its  existence    and   operation  for  a  great  when  thay  coald  be  called  into  requisition 

Dnmber  of  years  —  say  filteeu  —  is  Buffi-  at  the  election,  —  no  earlier  election  being 

cient  evidence  of  its  re^ar  organiatiou.  provided  for  ;  and  meanwhile  the  eiiat- 

nie  same  mle  of  pmumptiDD  must  heap-  ing  council  remained  unaffected   by  the 

plied  to  the  subdivision  of  the  town  into  amendment.     Scovill  r.  Cleveland,  1  Ohio 

districts."   Per  JUdfield,  J.,  in  Sherwin  v.  St.  126  (1868).     Same  principle  applied. 

Bngbee,  lupra.  Reading  v.   Eeppleraan,  81  Fa.  St.  2S3 

1  Jameaon  v.  People.  18  III.  257  (1865)  ;  (1889). 

Swain  I.  CoEnstock,  18  Wis.  468  (1384);  A    legislative    amendment   to    charter 

People  D.  Famham,  36  111.  682  ;  Bow  e.  abolishing  atneloul  alderman,  and  declar< 

Alleutown,  M  H.  H.  S51  (1357) ;  Society,  log   board   of  aldermen    to  be  common 

ftc  V.  Pawlet,  4  Pat  480  (18S0)  ;  Kailroad  eooncil,  is  a  valid  exercise  of  legislative 

Co.  V.  Chmoa,  43  lU.  309  ;  Virginia  City  anthoiity  ;  a  pnblio  oorponition'a  charter 

0.  Mining  Co.,  S  Nev.  S8  (1366)  ;  Hail-  being  always  sul^eot  to  legislative  amend- 

road  Ca  v.  Plnmas  County,  87  CaL  S64  ;  ment  or  alteration.      Denurest  v.    New 

ante,  sec.  43.  York,  74  N.  Y.  161.     An  act  reppaling  * 

■  Hmwether  t.  Oanett,  103  IT.  8.  472 ;  charter  and  imposing  upon  the  sheriff  oi 
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place  and  of  the  governing  body  may  be  cbanged,  and  ita  boandaries 
altered,  while  in  law  the  corpomtion  remains  the  sama^  The  mmw- 
tion  in  an  amended  charter  of  the  game  provisions  that  were  con- 
tained in  the  old  is  not,  unlesa  such  upon  the  whole  act  appears  to 
have  been  the  intention  of  the  l^i^tnre,  a  repeal  of  the  latter. 
The  law  on  this  subject  la  thus  stated :  "  Where  a  statute  does  not, 
in  express  terms,  annul  a  right  or  power  given  to  a  corporation  by  a 
former  act,  but  only  confers  the  same  rights  and  powers  under  a  new 
name,  and  with  additional  powers,  such  subsequent  act  does  not  annul 
'  tbe  rights  and  powers  given  under  the  former  act  and  nudei  its 
jormer  name,"  there  beii^  no  express  repeaL"  The  change  of  a  city 
charter  does  not  affect  existing  ordinances  in  harmony  with  new 
provisions.' 

§  86  (53).  Repaating  daase;  SnbstltaticuiaTj  Cbartor;  R«peal« 
b;  Inplloatlon  — A  repeatiTig  clause  in  a  revised  atid  amendatory 
tha  county  the  dnty  of  eDfarcing  ita  ordi-  Jnatice  Strong,  ' '  than  that  a  charge  iit 
nances  aa  the  town  marshal  might  have  the/ormofgotiem'mentiifacommvniiydotia 
i]on«,  held  valid.  Boee  v.  Hardee,  88  not  ipao  faeto  abrogate  pre-eiUting  lav, 
K.  C  44.  When  a  town  wm  incoipor-  either  writtBn  or  unwritten.  This  ie  trae 
ated  under  a  genenl  act  and  afterwards  in  regard  to  what  is  strict!  j  municipal  law, 
frcept^d  and  organized  under  a  Hpecial  even  when  the  change  is  by  conquest- 
charter,  it  WM  held  that  ihi  rtpeal  of  tht  The  act  of  aseemblj  tonverting  a  borough 
ipeaal  ekarlxr  did  not  rtvivt  its  incorpol^  trOo  a  city  did  not,  tberefote,  of  Itself,  and 
ation  nndar  the  geoeral  act,  and  that  it  in  the  atnence  of  eipress  provisioDB  to  that 
was  no  longer  a  municipal  corporatioa,  effect,  either  repeal  the  former  acts  of  oe- 
Burk  V.  State,  6  I«»  (Teiin.J,8*».  semblj  lelatiTe  to  the  borough,  or  annul 

1  Wood «,  Board  of  ElectioD,  SS    CiL  existing    oidinancea.       It  was    solely    a 

661  )  poll,  sen  171,  1S£  tt  leq. ;  State,  diange  in  the  organic  law  for  the  future^ 

tard.  V.  White,  MNeb.  37,  holding  that  and  left  luuffeated  the  existingordinances, 

a  mei«  cAangt  qfa  eUy  from  otu  grade  to  precisely  as  a  change  of  a  State  Constitu- 

OMlAer,   under  the  general   law   of  Ne-  tion  leaves  undisturbed  alt  prior  acts  of 

braska,  does  not  change  the  oorporation  saianibt;."     Trustees  of  Academy  v.  Eri^ 

itael^  and  that,  in  consaquencs,  a  police  11  Pa.  St.  315,  517  (185S).     As  to   trana- 

jndge  elected  before  the  change  was  made  fer  to  new  or  reorgBoiied  oorpotatiou  of  the 

was  entitled  to  hold  his  office  for  the  fnll  property  and  rights  of  the  old  or  former 

term  for  which  he  was  elected.     To  same  corporation,  see  Oirard  c.  Philadelphia.  7 

elTect,  State  n.  Hedlund,  IS  Neb.  SOT.   See  Wall.  1  (ISSS) ;    Savannah  a.  Sleamboat 

poft,  sec.  172.  Company,  R  M.  Charlt  (G«.)  3*2  ;  Fowie 

>  State,   &c.   t>.   Mobile,   24   Ala.    701  v.  Alexandria,  3  Pet.  398,  408  ;  Munid- 

(1854]  ;  Oirard  b.   Philadelphia,   7  Wall,  pality  v.  Commissioners,  1  Rob.  (La.)  279. 

1   (1S&3)  ;   Bronghton  e.   Fifiiimeola,   98  Tnmsilion  from  town  to  city  organizstlan 

n.  S.   2S6  (1S7<I).     Approving   Milner'e  does  not  dissclve  the  corporation  or  extin- 

Admz.  V.  Pensacola,  2  Woods,  632  ;  Laird  guish  its  indebtedness.    Olncy  v,  Harvey, 

B.  DeSoto,22Fed.  Bep.  421  ;  IndianapolU  50  111.  453  (1S6S)  ;  Hajsville  e.  Shultz, 

V.    Indianapolis  Oos   Co.,   SB   Ind.    396.  8  Dana,  10  (186S) ;   Frank  c.  Sun  Fran. 

Approving  text.     Commonwealth  B.  Wur-  cisco,  SI  Cal.  668  ;   paal,  chap.  vii.  sees. 

certer,  8  Hck.  (IgaaB.)  Hi  (1S2B)  ;  Grant  ITi,  172. 

on  Corp.   24,  and  cases  cited ;   Id.   305.  '  Chamberlain  t>.   Gvansville,   77   Ind. 

Bee  chapter  on  DissolaUon,  past,    "  There  S42 ;  Trustees  of  Academy  «.  Erie,  nymi. 
i*  no  doctrine  better  eettled,"  soys  Hr. 


D.qit.zeaOvGoOt^lc 


142  MmnciPAL  cobpohations.  §  86 

charter  vherebf  a  former  provision  is  iocliided  Id  tiie  revised  act, 
does  rot,  as  to  such  provision,  interrupt  the  continuity  of  the  origi- 
nal act^  Where  the  original  charter  of  a  city  prescribed  the  quali- 
fications required  to  make  a  person  eligible  to  the  ofBce  of  mayor, 
and  contained  a  proviso  that  a  certain  fact  disqualified,  and  an 
amendatory  act,  in  dealing  in  the  same  subject,  copied  all  of  the  origi- 
nal act  except  the  proviso,  which  was  omitted,  the  court  held  that  the 
proviso  in  the  original  act  was  not  repealed,  placing  stress,  however, 
upon  the  express  declaration  that  all  parts  of  the  new  act  incon- 
sistent with  or  contrary  to  the  old  one  were  repealed.  There  is, 
however,  much  room  to  contend  that  the  subject-matter  having 
been  revised  in  the  amendatory  act  tn  the  manner  it  was,  the  legis- 
lative intention  was  to  repeal,  and  not  to  continue  in  force,  the  pro- 
viso.' A  general  law  forbidding  the  opening  of  streets  through 
cemeteries  is  not  repealed  hy  a  subsequent  act  extending  the  limito 
of  a  town,  and  appointing  commissioners  with  authority  "  to  survey, 
lay  out,  &c,  streets  aud  alleys,  as  they  shall  deem  necessary  within 
said  limits,"  since  both  acts  can  stand,  and  repeals  by  implication  are 
not  favored.'  So  a  general  statute,  expressly  prohibiting  a  muni- 
cipal  corporation  from  debarring  citizens  from  selling  at  wholesale  in 
the  city  market,  is  not  repealed  by  implication  by  a  subsequent  act, 
by  which  the  city  authorities  are  invested  with  power  to  pass  such 
ordinances  as  appear  to  them  necessary  for  the  security,  welfare,  &c., 
of  the  city.*  So,  also,  where  a  State  statute  required  auctioneers  to 
take  out  a  State  license,  and  a  subsequent  charter  to  a  city  gave  it 
power  "to  provide  for  licensing,  taxing,  and  regulating  auctions," 
&c,  it  was  held  that  a  license  granted  by  the  city  corporation  to  an 
auctioneer  did  not  relieve  bim  of  the  necessity  of  obtaining,  also,  a 
license  from  the  State  authorities,  the  court  being  of  opinion  that 
both  statutes  could  and  ought  to  stand,  as  they  were  not  incon- 
sistent' 

1  SL  Loaia  v.  Alexander,  23  Ho.   483  Stata.  128  ;  Bank  v.  Bridge,  1  Vroom  (30 

(1858).  N.   J.    L),    112;    Indnstrial    Scliool    r. 

*  State   V.    Meny,  3  Mo.  278  (183S).  Whitehead,  2  Beade;,   V.  J.  290  ;  State 

Coiwult  Goodeiiow  e.  Bi\ttrick,  7  Mam.  e.  Kelly,  G  Vroom  (34  N.  J.  L.),  76. 

140,    143  ;    King    «.    Orant,    1    Bam.  A  '  Kftypt  Street,  2  Omit  (Ph.)  Caa.   *56 

Adol.  104.     Where  a  later  OntuU  under-  (1854).     See.  furtlier,  infra,  see,  87,  aa  to 

tait*  to  Ttruc  the  entite  niJgtct-mntler  of  a  repmla  hy  implication, 

prior  tUUute,  it  will  generally  lie  takf  n  as  '  Haywood   d.    Savannah,   12   Oa.  404 

intended  to  be  a  anbatitute  for  the  fornirr  (1853). 

atatnte  unlesa  a  contrary  pnqxxe  appears,  *  Simpson  v,  Savage,  1  Mo.  359  (1823)  ; 

It  ia  entirely  a  qoestion  of  legialative  in-  infra,  aec  87,     Teit  approved.     Sieben- 

tention.    Murdock  e.   Memphia,  20  Wall,  baner,  in  re,  14  Kev.  S86. 
SeO,  617,  and  cases  cited.     Sedgwick  on 


D.qit.zeaOvGoOt^lc 


§  87  BEPEAL   AND   AHENDMENT.  143 

§  87  (54).  Q«n«r«l  [iKws  and  Spaolol  Charten;  Repenla  by 
ImpUoattoa;  ConSiot;  Conatruotlou.  —  U  is  a  priaciplo  of  very 
extensive  operatioD  that  affi/maiive  statutes  of  a  general  nature  do 
not  repeal  hy  implication  charters  and  special  acts  passed  for  the 
benefit  of  particulai  municipalities;'  but  they  do  so  when  this 
clearly  appears  to  have  been  the  purpose  of  the  legislature.  If  both 
the  general  and  the  special  acta  can  stand,  they  will  be  construed 
accordingly.  If  one  mwtf  give  way  it  will  depend  upon  the  sup- 
posed intention  of  the  law-maker,  to  be  collected  from  the  entire 
legislation,  whether  the  charter  is  superseded  by  the  general  statute, 
or  whether  the  special  charter  provisions  apply  to  the  municipality, 
in  exclusion  of  the  general  enactments.  So  particular  provisions  of 
charters  should  be  read  and  construed  in  the  light  of  the  whole 
instrument,  of  all  preceding  charters,  of  the  general  legislation  of  the 

I  Bond  V.   Hieitand,  30  Ia.  Ad.   1S0  ;  a  qvulion  of  tnfonfum,"  rays  Wagner,  J., 

RiilroBil  Co.  V.  AlelRDilris,  17  Oistt.(Va.j  Rud  the  latecitioii  wureganLed  aa  numifeBt 

176  (1897) ;  HaTumond  e.  KaiSBa.  2S  Md.  from  the  acope  and  pnrpow  of  the  whale 

641  ;  Looisville  v.   lfcKe«n,  18  B.  Hon.  act,  although  n^adTs  wordi,  or  words  of 

B  ;  Cumberland  d.  Hagmder,  31  Md.  SAl  repeal,  were  Dot  uaed.    State  v.  SevanuKW, 

(1871)  ;   Cotnm'n   Cantrsl   Park,   In  n,  66  Mo.   37S  (1874)  ;  Union  Pacific  Rj. 

50  N.  Y.   *9S  (1872)  ;  Major  «.  Inman,  Co.  v.  ChBjenne,   118  O.  8.  618  (1884) ; 

67  Ga.  870  (1876)  ;  po*,  atx*.   1S7,  163  ;  port,  sec  770. 

State,  tr  nl.  v.  Wilaon,  13  Lea(Tenn.),         Tha 'pnacipie  that  general  ItgiMlation  oa 

US  ;    Wood   «.    Board   of   Election,   B8  a  pwticakr  Btibject  most,  in  the  absttnca 

Cal.  661  ;  Eait  St.  liouia  v.  Maxwell,  99  of  anything  showing  a  different  intent  on 

UL   439.     A    proTiHon    in  a  ikid  State  the  part  of  the  legislatnre,  give  wa;  to 

Coratiiutfm  held  to  remoTe  a  limitation  itteoneulettl  special  Ugutation  on  the  same 

in  a  muuicip^  charter  upon  the  power  of  subject,  is  recognized  and  applied  in  the 

taxation  for  the  pafnient  of  bonded  in-  following  cases.     State  v.  Morristown,  38 

dflbtednew.     East  St.  Louis  b.  Amy,  120  N.J.  Latr,  67 (1868) ; Cross  v.  Morristown, 

U.  S.  600.     In  Donahue  v.  Graham,  61  8  C.  E.  QKen  (IS  N   J.  Eq.),  80G  ;  State 

Cal.   276,  a  "street  law"  contained  in  a  a.  Trenton,  7  Vroom  [US  N.  J.  L.),  198, 

city  charter  whiuh  was  inconsistent  with  201  ;  State  v.  Braoin,  8  Zabr.  (23  N.  J.  L. ) 

the  proriiions  of  a  new  OmelUiaim,  waa  4S4  ;  Stole  o.  Clark,  1  Dutch.  (N.  J.)  St ; 

held  to  be  repealed  by  it.    Jlepeali  by  im-  State  v.  Jenej  City,  G  Dutch.  170 ;  Jeruy 

frfiai<ti>n(ircKa(/(n>areif,- and  special  laws  City  p.  Railroad  Co.,  20  N.J.  Eq.  860; 

confeniug  particular  rights  upon  munid-  Ooddard,  /»  re,  16  Pick.    504  ;  R«lroad 

pal  oorpontions  were  held  not  to  be  ro-  Co.  s.  Alexandria,   lu/mi.     In   Bank   s. 

pealed  by  subrnqnant  statutes  general  in  Brittgen,  1  Vmom  (SO  N.  J.  L.),  112,  and 

their  character.     Ottawa  ».  Coanty,  12  111.  State  t.  Millar,  lb.  898,  special  laws  gave 

339;  Egypt  Street.   3  Grant   (Ps.)  Cas.  way  to  general  Uwb,  because  the  le^la- 

»6  (1854) ;   Harrisbn^h  tp.    Sheck,  104  tore  had  annexed  to  the  latter  a  tepesJing 

Ps.   St  63  ;  »upra,  sec.   87.     A  general  clsase  abrogating  all  inconsistent  local  or 

atatate,  repealing  all  acta  contrary  to  ite  special  acts.     Per  Depue,  J.,  8.^  N.  J.  57, 

prorisiona,  held  not  to  repeal  a  clause  in  60.     See  Bank  n.  Davia,  1  McCarter  Ch. 

the  ebuier  of  a  municipal    corporation  (N    J.)  286  ;   Clintonville  c.   Keeting,  4 

npon  the  same  subject.     State  o.  Branin  Denio,   341  ;  Tiemey  v.  Dodge,  9  S[inu. 

(taxation),  8  Zabr.   (33  N.    J.   L.),  484  166.     Other  illustrations  will  be  foand  in 

(1853).   Bnt  s  generul  railroad  tax  law  held  the  chapters  on  Ordinances  and  Taxatioi^ 

to  repeal  by  implication  prior  special  char-  poet,  sec.  773  ;  atUe,  sec.  89. 
ter  powen  of  munidFalitiw.    "It  is  really 
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state,  and  of  the  object  of  the  l^islatnre  in  the  erection  of  munici- 
palities, aa  before  expIMned.' 

§  88.  Implied  R«pMil  of  Q«n«al  Lam.  —  The  proBumptioii  is  not 
lightly  to  be  indulged  that  the  legislature  has  by  implication  repealed, 
as  reapects  a  particular  municipality,  or  aa  respects  all  municipal- 
ities, laws  of  a  ffeneral  nature,  elsewhere  in  force  throughout  the 
State  ;  yet  a  charter  or  special  act  paaaed  subsequent  to  the  general 
law,  and  plainly  irreconcilable  with  it,  will  to  the  extent  of  the  con- 
flict operate  a  repeal  of  the  latter  by  implication.  But  by  a  well- 
known  mle,  founded  on  solid  reasons,  such  repeals  are  not  favored ; 
and  the  principle  of  implied  repeals  ought  to  be  applied  with  ex- 
treme cantioD.* 

1   Aleunder    v.     AlMuadrU    (taxing  leotiog  tbelr  taxes,  ma  held  not  to  alter 

power),  fi  Cranch,  3  (1809)  ;   Qraot  oa  the  pawere  and  practice  oC  the  city  ander 

Corp.  27 ;    Canal   Compan;  v.   Railroad  its  charter.     People   «.   Clnnia,   70   Cal. 

Company,  i  QUI  k  Johns.  1  ;  Smith  «.  SOI.     When  gmtral  revawe  lates  are  ap- 

Kemoehen,   7     Haw.   198  ;  JanesriUe  «.  plioabla  to  iucorporated  places,   see  patt, 

Maikoe,  18  Wis.  850  ;  Powell  b.  Parker*,  sect.  770-77*.    Provifiona  in  a  cUttdiarter 

barg,  28  W.  Vs.  S98  ;  Thomaaon  v.  Ash-  iTieotuittcia  vUh  amendvtenti  to  the  Caa- 

worth,  78  C^t.   7S:   Babcock  v.  Helena,  ttUulio*  of  the  State  aftenrirda  adapted 

84  Ark.  499  ;  EicheU  c  EiaiiBTille  Street  are  Toid.    Public  Sohod  Tnutvea  r.  Taylor, 

By.  Co.,  78  Ind.  261  ;  CbM»gci  Dock  Go.  80  N.  J.  Bq.  818. 

«.  Ourity,   lis   111.   IGA.     Where  there         >  See  casaa  cited  to  Uat  praeedtog  eee- 

ww  a  cliarter  proviriiM   in  re/entwe  to  Hon  ;  also,   St.   Lonii  b.   Alexander,   2S 

freihtry  coounitted  by  a  maniclpal  officer.  Mo.  188  ;  Baldwin  a.  Oreea,  10  Ho.  410 ; 

and  the  tamt  crime  waa  made  pouishable  Stats  v.   Binder,   88  Uo.  4S1 ;  St&te  s. 

by  a  greater  penalty  in  a  code  sulntqu^iUly  Yonng  (intoxicating   liqnon),    17    Eai), 

adopted  by  the  legislature,   it  waa  held  414  (1877)  (where  the  EaosM  catca  on  the 

that,   aa  to  crimes  committed  after  the  snltiect  are  diacuned  by  Horion,  C.  J.) ; 

oode  waa  adapted,  the  charter  provision  State  T.   Clarke,   1   Dutch.   (N.  J.)  64; 

was    repealed.      People    v.    Jaehne,    103  State  n.  Do«i^aaa,  4  Troom  (B3N.  J.  U), 

N.  Y.  183;  People  v.  O'Neil,  109  N.  Y.  868;  SUtep.  MilKSVroom  (84N.  J.  L), 

SSI  :  anU,  sees.  S,  22,  29.     Adt  inpaH  177,  180  )  liontezuim  v.  Uinor.  70  Ga. 

materia  Ounild  bt  mutrued  tagrJJur ;  and  191 ;  St  Johnabniy  •.  ThontpwD,  ii  Vt 

on   this  principle,  the  deanition   of  the  800.    The  case  of  The  State  r.  Clark,  C4 

word   "owner,"  ia  »  aalnequeDt  paving  Ho.  17  (1B73),  8.  o.  14  Am.  Rep.  471,  and  of 

act,  was  considered  an  proper  to  be  ad-  The  State  tk  De  Bar,  68  Uo.  896  (1874), 

verted  to,  and  as  applicable  to  the  same  relating  tothewe<af««iI powers  ofthe  city 

word  in  jmor  arts  on  the  samp  sabiiKit,  of  St,  Lonis,  arc  highly  instructive  on  the 

Hnlland  o.  Ballamore,  11  Md.  186  (!8S7)  :  queatinn  on  the  effia  of  a  spteM  ad  upon 

New  Bcdforrl  k  F.  Street  Ry.  Co.  v,  Aeush-  tht  getteral  law.     In  each  case  the  defend- 

net  Street  Ry.  Co.,  143  Haas.  SOO  ;  Moran  ant  waa  indinted  nndrt  the  general  iTim- 

V.    Long   Island   City,    101   N.   Y.   439.  inal  code  of  the  State,  which  prohiMted 

Where  a  riftf  charier  adapttd  tht  ntncral  tlie  keeping  of  bawdy  hoosee.     In  the  fint 

nmtiitM  nel  aa  to  the  mode  of  asiesnng  and  ease  the  defendant  pleaded  a  licenae  froM 

collecting  mnnicipal  tasee,  the  snbsequent  the  dty  to  keep  such  a  honae.    In  1870  the 

repeal  of  the  revenne  act  and  the  passage  diarter  of  the  eicy  waa  amended,  and  tlM> 

of  a  general  law  conroming  tll«  creation  prerinuB  power  to  "inpprwa"  RQoh  honiea 

and  govemtnmt  of  municipalities,  which  was  changed  to  the  power  "to  pnm  ordi- 

contuDed  proTisions  for  aseeaMtig  and  col-  muwe^  not  jpoanriiteat  with  aojr  la*  Ot 
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§  89  (55).     Extent  of  Powar;  Llndtatloiui;  CBnons  of  Constnio- 
tion.  —  It  is  a  geueral  and  uadiaputed  proposition  of  law  that  a  mu- 

nicipal  corporation  possesses  and  can  exercise  the  following  powers, 
and  no  others:  First,  those  granted  in  excess  words;  second,  those 
necessarily  or  fairly  implied  in  or  incident  to  the  powers  expressly 
granted ;  third,  those  essential  to  the  declared  objects  and  purposes 
of  the  corporation,  —  not  simply  convenient,  but  indispensable.^  Any 
fair,  reasonable  doubt  concerning  the  existence  of  power  is  resolved 
by  the  courts  against  the  corporation,  and  the  power  is  denied.'     Of 

the  State,  to  rtguiate  or  auppreHt"  sach  powei  to  "regiilatt."    See  ■Iso  GiTens  v. 

honsea.     Under   this  power  to   regulate,  Van  StaddiTord,   86   Mo.   149.     GeDeral 

the  city  regulated  inch  honses  by  passing  power  in  a  municipal  charter  held  not  to 

an   Older  Ucendng  them  ;   and  such  an  repeal  by  implication  the  chartered  rights 

ordinance  was  held  to  be  valid  notwilh-  of  a  railroad  company.      StAte  v.  Jrney 

ttanding  the  general  law,  and  to  have  the  Cit;,  S  Dutch.  170.     Or  to  interfere  with 

effect  to  preiant  the  enforcement  of  the  vested  right*.     State    b.    Jersey    City,  5 

general  criminal  law  of  the  State  within  Vroom  (84  :f.  J.  L.),  32. 

the  city  of  3L  Louis.     The  question  was  A  i:Iiarter  which  confers  txelmive  jaris- 

ft  close  one,  but  the  m^'ority  opinion  of  diction  upon  mumcipsl  anthorities  oper- 

ttaplon,  J.,  in  view  of  the  legisl:itiQn  re-  ates  to  repeal  the  general  law  on  the  same 

citeil  i]i  it,  seem«  to  be  sound.     Stat«  v.  subject  within  the  municipality  ;  not  so 

Clark,  SI  Ho.  17  (IS73).     The  next  year,  ordinarily  when  the  charter  confers  con- 

1874,  in  conBa<iuence  of  the  decision,  the  current  authority.     Seebold  e.  People,  88 

charter  of  the  city  was  amended  in  this  111.  33  (1878|. 

respect,  by  subatitutiog  the  words  "to  '  Smith  «.  Newhero,  70  IT.  C.  14 
■npprist,  bnt  not  to  lietiue,  bawdy  houses. "  (1374);  8.  o.  IS  Am.  Rep.  76fl.  Referring  to 
After  this  act  went  into  effect  the  State  v.  the  text,  XcAUisler,  J.,  in  People  b.  Hdw- 
De  Bar,  ntpra,  arose.  The  defendant  was  ard,  not  ofBcially  reported,  says,  "It  is  the 
indicted  onder  the  general  law  of  the  best  summary  of  all  the  decisions  upon 
State  for  beeping  such  a  bouse.  There  that  point  to  be  found  in  all  the  books." 
was  another  provision  in  the  general  law,  Text  cited  and  approved  in  the  follovdng 
that  the  repeal  of  a  Law  shall  not  by  ini-  cases  :  Cook  Co.  v.  UcCrea,  SS  111.  236  ; 
plication  revive  a  former  law.  And  it  OttawaB.  Carey,  108  U.  S.  110  ;  Eelly  r. 
was  held  by  a  majority  of  the  coart  that  Town  of  Milan,  SI  Fed.  Rep.  84!  ;  Scott 
the  amendment  of  1874,  which  repealed  v,  Shreveport,  20  Fed.  Rep.  714  ;  Des- 
the  former  amendment  of  1870,  did  not  tnond  v.  City  of  Jefferson,  19  Fed.  Rep. 
thereby  revive  the  general  criminal  statute  483  ;  In  re  Ijee  Tong,  18  Fed.  Rep.  253  ; 
in  the  city  of  St.  Louis,  and,  as  a  conse-  City  of  Enfaula  c.  MeXab,  67  Ala.  588  : 
quence,  that  the  defendant  conld  not  be  Henkn  B.  McCord,  ES  Iowa,  378  ;  Ravenna 
convicted.  This  last  decision  aeems  lo  the  n.  Pennsylvania  Co.,  45  Ohio  St.  118; 
aatbor  to  be  erroneons,  on  the  ground  that  City  of  Corvnllis  b.  Carlile,  10  Oieg.  139  ; 
the  act  of  1870  did  not  ipao  fade  repeal  Danville  v.  Shelton,  76  Va.  325  ;  Bell  v. 
the  general  law  in  the  city,  but  such  re-  Platteville,  71  Wis.  139  ;  Oilman  t>  Mil- 
peal,  or  suspensioQ  rather,  was  only  ef.  waukee,  fll  Wis.  fi88  ;  Blake  v.  Walker, 
fected  when  the  city  passed  the  ordinance.  23  S.  C.  5)7  ;  Charieston  v.  Seed,  27  W. 
If  BO.  a  repeal  of  the  ordinance  bj  the  Va.  681 ;  City  of  Kansas  v.  Swope,  79  Mo. 
council,  withoDt  the  act  of  1874,  would  44S;  City  of  Portland  v.  S^'brnidt,  13  Oreg. 
have  left  the  general  law  of  the  State  in  17;  Uvy  b.  Salt  Lake  City,  3  Utah,  63; 
force  within  the  city,  and  its  repeal  by  Richinond  ■.  McGiir,  78  Ind.  192,  197 
the  act  of  1S74  would  have  precisely  the  (1861). 

same  effect     These  cases  may  be  usefully  '  Text  qnoted  with   approval.      Wil- 

eonaulted  on  the  nature  and  scope  of  the  liams  v,  Davidson,  43  Tex.  SS;  Brenham 
VOL.  1,  — 10 
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ever;  municipal  corporation  the  charter  or  statute  by  which  it  is 
created  is  ita  organic  act  Neither  the  corporation  nor  ita  officers 
can  do  any  act,  or  make  any  contract,  or  incur  any  liability,  not 
authorized  thereby,  or  by  some  legielative  act  applicable  thereto. 
All  acts  beyond  the  scope  of  the  powers  granted  are  void.'  Much 
less  can  any  power  be  exercised,  or  any  act  done,  which  ia  forbidden 
by  charter  or  statute.  These  principles  are  of  transcendent  impor- 
tance, and  lie  at  the  foundation  of  the  law  of  municipal  corporations. 
Tl^eir  reasonableness,  their  necessity,  and  their  salutary  character 
have  been  often  vindicated,  but  never  more  forcibly  than  by  the  late 
learned  Chief-Justice  Shaw,  who,  speaking  of  municipal  and  public 
corporations,  says :  "  Tkei/  can  exercise  tio  powers  but  those  which  are 
conferred  upon  them  by  the  act  by  which  they  are  constituted,  or 
such  as  are  necessary  to  the  exercise  of  their  corporate  powers,  the 
performance  of  their  coqrarate  duties,  and  the  accomplishment  of 
the  purposes  of  their  association.  This  principle  is  derived  from  the 
nature  of  corporations,  the  mode  in  which  they  are  oi;ganized,  and  in 
which  their  affairs  must  be  conducted." 

§  90.  Sam«  ■abject. — "In  aggregate  corporations,  as  a  general 
rule,"  continues  Chief-Justice  Shaw,  "  the  act  and  will  of  a  majority 
is  deemed  in  law  the  act  and  will  of  the  whole,  —  as  the  act  of  the 

V.  Water  Co.,  S7  Tex.  512;  Hanger  e.  Dm  Coonty  Camm'ra,  25  Miiu.  2GBi  Fnltcm*. 

Uainc!!,  El  loin,  19S;  City  of  Corvallia  v.  UdcoId,  S  Neb.  368;  HurTord  e.  OnutM. 

Carlile,  10  Oreg.  ISS;  Kirkbsniv.  BusnII,  4  Neb.   350;   Beta  v.   Otaff,  Gl  Ctl.  80. 

76  Va.  868;  Tu  Collector  e.  DaDdinger,  Tfiit  cited  with  approral  to  Cook  Co.  ». 

38  La.  An.  301.  HcCraa,  SB  IlL  286;  Binniugfaain  ft  Piatt 

■  McCano    v.  Otoe  Co.,  9  Keb.  8S1 ;  M.  Ky,  Co.  v.  BirminghMn  Street  By.  Co.. 

Stewurt  u.  Otoe  Co.,  £  Neb.  177;  8.  C.  k  7B  Ala.  166  ;  Davenport  v.  Eleinschmidt, 

P,  R.  R.  Co.  V.  Waihiiij^ii  Co.,  8  Neb.  6  Hont.  S03  ;   HeiakeU  >.  Baltimore,  65 

12 :  Somerrille  v.  DlckemuD,  127  Htiaa.  Hd.  125  ;  Diryer  b.  City  of  Breuham,  66 

271;    Boylston    Market  d.    BoatoD,    113  Trx.  620;  St.  Johnabaryv.  Thompsoii,  60 

Maea.  G28 ;   Harvard   Cnllege  v.  Boston,  Vt  300;   CUriatie  v.  Maiden,  23  W.  Va. 

101  Mass.   470;   Brimmer  o.  Boston,  102  667;  Spengler  e.  Trowbridge,  6S  Miaa.  40 

Mass.  19;  People  c.  Webber,  89  111.  317;  {an  appropriation  to  pay   expenies  of  a 

Bryan  v.  Pag«,  61  T«x.  682;  Francis  v.  rammittee  io  endeavoring  to  obtain  legis- 

Troy,  71  N.  Y.  388;  State  v.  Passaic,  11  lation  from  Congress  held  ille^l,  and  pey- 

N.  J.  L.  W;  Peirine  e.  Fhit,  S  Zabr.  (22  ment  enjoined);   Gaa  Co.  ■.  Parkersbiir^ 

N.  J.  L.J368;  Carron  v.  Martin,  SDutoh.  30  W.  Va.  136  (1887).      The  citiipus  of  a 

(N.J.)  6M;  State  v.   Hudson,  5  Dutch,  city  cannot  confer  upon  its  common  conn- 

(N.  J.  I  104;  State  «.  Marion  Co.,  21  Kan.  cjl  powers  not  granted  by  charter.  Torrent 

119;  Green  (^Cape  May,  11  N.  J.  L.  15;  v,  Muskegon,   17  Mich.   115.     Applying 

Lord  c.  Oconto,  47  Wis.  886;  Qarrcy,  In  the  rale  in  the  text,anict  anthorizbig  tha 

re,  77  N.  Y.  623;  Smith  v.  Newburgh,  77  sale  of  municipal  bonds  at  not  leas  than 

N.  Y.  130;  Allen  v.  Galveston,  61  Tex.  par  was  held  not  to  warrant  the  allowanoa 

302;    Dore  e.   Milwaukee,   42  Wia.  IS;  of  a  comnuasion  to  a  pnrchaser  of  the 

Butler  v.  Nevina,   88   111.   676  ;    Kanaaa  bonds  from  the  city  at  par.   Whelen's  Ap- 

Cit;  *.  Flanagui,  09  Mo.  22;  Bentley  *.  pwl,  108  P%.  St.  16%  1S7. 
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corporate  body.  The  consequence  is  that  a  minority  must  be  bound 
not  only  without,  but  against,  tbeir  consent.  Such  an  obligation 
may  extend  to  every  onerous  duty,  — to  pay  money  to  an  unlimited 
amouut,  to  perform  services,  to  suirender  lands,  and  the  like.  It  is 
obvious,  therefore,  that  if  this  liability  were  to  extend  to  unlimited 
and  indefinite  objects,  the  citizen,  by  being  a  member  of  a  corpora- 
tion, might  be  deprived  of  his  moat  valuable  personal  rights  and 
liberties.  The  security  against  this  danger  is  in  a  steady  adherence 
to  the  principle  stated,  viz.,  (hat  eorporatiom  can  only  exercise  their 
powers  over  their  respective  ■m.emhera.for  the  acemnpliahment  of  limited 
and  defined  dbjecU.  And  if  this  principle  is  important,  as  a  general 
rule  of  social  right  and  municipal  law,  it  is  of  the  highest  importance 
in  these  States,  where  corporations  have  been  extended  and  multi- 
plied so  as  to  embrace  almost  every  object  of  human  coscem." '  The 
language  of  another  learned  judge  on  this  subject  is  well  chosen,  and 
fittingly  supplements  that  which  we  have  quoted  in  the  preced- 
ing section.  "In  this  country,"  says  Uhurch,  J.,  "all  corporations 
wfiether  public  or  private,  derive  their  powers  from  legislative  grant, 
and  can  do  do  act  for  which  authority  is  not  expressly  given,  or  may 
not  be  reasonably  inferred.    But  if  we  were  to  aay  that  they  can  do 

I  Ptr  Skate,   C.   J.,  in   Spaulding  v.  cited;  La  Cout'iulx  o.   Buflalo,  S3  N.  Y. 

Lowell,  33  Pick.  71,   74  (1839);    Bangs  333;   Hayn  *.  Appleton,  24  WU.   641; 

«.  Snow,  1  MaM.   1S1 ;  SUUoq  v.  Kemp-  Pmpl«  v.   Railrosd   Co.,   13  Hirh.  839  ; 

too,  IS  ISam.  272;  Wlllnnl  i>.  Newbarf  Vance  n.  Little  Rock,  3D  Ark.  43S  (1878); 

port,  12  Pick.  337;  Kejes  v.  Weetronl,  17  Iniiianapolis  v.   InilianapoliH  Gaa  Co.,  68 

Pick.  273,  279;  Comw,  i>.  Tnmer,  1  Cusli.  Ind.  388.     Text  niiprovwi  in  the  follow- 

493,  495  (1B48);  Cooloy  e.  Oranville,  10  ing  cases  :   Nojsh  v.  Mnsoii,  6  N.  W.  R. 

Ciuh.   S7  (1682);   Uerriuu  t.  Moody,  25  fiOG  ;  Fnnk,  /n  n,  fi2  Cal.  608;  Green  «. 

Jowa,  163  (ISeS);  Minturn  b.  Leme,  23  Cape  Maj,  41  N.  J.  X,.  45. 

Ho<r.     435;     lafayetto    o.    Coi,    5    Ind.  "  The  poietra  of  all  eorporatiom  are  lim- 

(Port.)  88  (1SS4)  ;    Puiie  d.  Spntlsy,  5  Had   by   Ou:  ffranU   in  Uuir  charters,  and 

Kan.  S3S;  Vincent  e.  Nantucket,  12  CuHh.  eannet  extend  btymd  them."     Per  Breeae, 

103,   103;  Clark  v.  DsTenport,  14  Iowa,  J.,    Petersburg  «,   Metzger,  21   111.  205. 

4S4  ;  Hajs  v.  Cincinnati,  1  Obio  St.  2SS  ;  "  Corpontious  have  only  racb  righta  and 

Oallia  Co.   r.   Holcomb,   7  Obio,  Part  I.  powers  aa  are  expnsaly  granted  to  them, 

S3S  ;    Comm'rs   o.    Higbelii,    7   Ohio   St.  or  a*  are  ueocnary  to  oaTry  into  effect  tba 

109;  Fitob  e.  Pinekard  (taxing  power)  4  rights  and  powers  lo  gmnteil."  Per  Stnrra, 

Beam.  (5  III.)  78:  Caldwell r.  Alton  (mar-  J.,  in  Ne»  London  p.  Brainard  (illi^l  ap- 

kat  ordinance),  33  IlL  418;  Trustees,  &c.  proprialion  of  money  la  celelirale  Fourth 

«.  McConnel,  13  111.  140;  Louisiana  Stxte  of  .Inly),  22  Conn.  S52  (1853).  approving 

BankK.  New  Orleans  Nav.Co.,  SLa.  An.  Steteon  n.  Kem|itan,  13Mi»b.  S73:Hudg(i« 

894;   aute  V.   Mayor,   *c.    (raarkPt-house  e.  Buffalo,  2   Denio,   110.      So,  where  tlia 

case),   G    Port,    (Ala.)    279  l  Head  e.  Ins.  atatote  placo<l  the  earo  of  fire  depErtmenU 

Co.,  2  Cranch,  IflS  ;    DeRoase;  v.  Davia  in  the  hnnda  of  chief  mginM'rg.  a  power 

(■ale  of  ferry  lease),  IS  I.a.  An.  466:  Peo-  "to  regulate  and   pmti-ct  fire  engines," 

pla  V.    Bank,  &c,  1  Dong.  (Mich.)  282;  ke.,  wan  held  not  to  aathorize  a  city  to 

City  Conndl  c.  Plank  Road  Co.,  31  Ala.  eaUhlish  a  "  fire  board  "  to  have  cliarg*  o( 

76;  StBta  V.  Mayor,  5  Port.  (Ala.)  279;  that  ilepartment     Benjamin  «.  Webster, 

Bnmett,   A  >v^   SO  AU.  461,  and  cases  100  Ind.  IS.     AnU,  sec.  29. 
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nothing  for  which  a  warrant  could  not  be  found  in  the  language  of 
their  charters,  we  should  deny  them,  in  some  cases,  the  power  of 
aelf-preservation,  as  well  as  many  of  the  means  necessary  to  effect 
the  essential  objects  of  their  incorporation.  And  therefore  it  has 
long  been  an  established  principle  in  the  law  of  corpoiations,  that 
they  Toay  extrmse  all  the  powers  within  the  fair  intent  and  purpose  of 
their  creation  which  are  reasonai/y  proper  to  give  effect  to  pouers  ez- 
pressly  granted.  In  doing  this,  they  must  [unless  restricted  in  this 
respect]  have  a  choice  of  means  adapted  to  ends,  and  are  not  to  be 
confined  to  any  one  mode  of  operation."  ^ 

§  91.  Same  sabjaot.  FrlndplM  of  Constrtiotlon.  —  The  eiAeni  of 
the  powers  of  mvnicipalities,  whether  express,  implied,  or  indispensa- 
ble, is  one  of  construction.  And  here  the  fundamental  and  univer- 
sal rule,  which  is  as  reasonable  as  it  is  necessary,  is,  that  while  the 
construction  is  to  be  just,  seeking  first  of  all  for  the  legislative  in- 
tent in  order  to  give  it  fair  effect,  yet  any  ambiguity  or  doubt  as  to 
the  extent  of  the  power  is  to  be  determined  in  favor  of  the  State  or 
general  public,  and  against  the  State's  grantee.  The  rule  of  strict 
construction  of  corporate  powers  is  not  so  directly  applicable  to  the 
ordinary  clauses  in  the  charter  or  incorporating  acts  of  municipali- 
ties as  it  is  to  the  charters  of  private  corporations ;  but  it  is  equally 
applicable  to  grants  of  powers  to  municipal  and  public  bodies  which 
are  out  of  the  usual  range,  or  which  may  result  in  public  burdens, 
or  which,  in  their  exercise,  touch  the  right  to  liberty  or  property  or, 
as.it  may  be  compendiously  expressed,  any  common-law  right  of  the 
citizen  or  inhabitant  The  subject  is  copiously  illustrated  in  the 
notes.' 

'  Bridgeport  «.  Eailroftd  Co.,  15  Conn,  (license  to  bakers);  Harris  v,  Tnlendant, 
47G,  SOI  (191S),  per  Church,  J.  So  28  Ala.  G77  (retailing  liqnon);  Intenduit 
where  power  is  conferred  apon  s  city  v.  Chandler,  6  Ala.  89B  (retailing  liquoni). 
conncil  to  levy  and  collect  taum,  and  do  ■  Courts  adopt  a  drid,  rathtr  than 
officer  for  the  pnrpose  is  provided  in  the  liberal  amtlnuaion  of  povKrt:  "It  U  a 
charter,  the  anthority  to  use  and  employ  well  settled  rule  of  construction  of  grants 
the  necessary  machinery  to  make  the  levy  hy  the  legislature  to  corporations,  whether 
and  collection  was  held  to  be  implied,  pvblic  or  private,  that  only  such  poweta 
Union  Pacific  By.  Cn.  t>.  Byan,  2  Wyo.  aud  rights  can  be  exercised  under  them  aa 
408.  Bnt  see  a.  c.  in  Supreme  Court  of  are  clearly  comprehended  within  the  words 
United  States, '118  U.  S.  G 1 6,  where  the  of  the  act,  or  derived  there&om  by  ueces- 
jliilKiiient  WHS  reversed  on  other  grounds,  sary  [fair  and  reasonahle]  implication,  re- 
Express  authority  to  establish  and  main-  gard  being  had  to  the  objects  of  the  grant* 
tain  a  public  bath  includes  the  power  to  Any  ambiguity  or  doubt  ariuagout  of  the 
secure  B  proper  location  for  it.  Poillon  e.  terms  used  by  the  legislature  must  be  re- 
Brooklyn,  101  N.  V.  133.  Theinnamtoi  lolvrd  in  favor  of  the  puhHc"  Mintum  p. 
;>i>vwn  of  a  municipal  corporation  must  be  l^nie,  33  How,  t3G,  438  (1S59).  Ar 
geimane  to  the  pntpoaes  for  which  it  is  NcUan,  J.,  conatraing  municipal  charter 
ciMted.     Hayw  *.  Taille,  S  Ala.  137  aa  to  ftrry  riyhU  of  corporation  tlien- 
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The  general  principles  of  law,  stated  in  this  and  i»  the  preceding 

sections,  are  indisputably  settled,  but  difQcvdty  is  often  experienced 

under.  In  aubspijaeiit  ciaea,  the  Sapreme  are  not  to  be  defented  or  impaired  b;  t 
Court  haa  uid  thaX  a  mimicipaL  corpom-  Btriii]{eat  conitrnctioo."  Smith  v.  Madi- 
tioo  "cau  eiBrcisa  no  powur  wliich  is  not,  son,  7  IniL  86;  Kyla  i>.  Halin,  S  Ind.  31; 
in  Kijjrea  lermi  or  hj /air  impCieaHoit,  67,  per  Stuart,  J.;  Mempbis  t>.  Adama 
conferred  upon  it."  ThouBon  o.  Lee  Co.  (implied  power  to  employ  tn  ftttorney),  S 
(munici^l  bond  caw),  S  WalL  820;  HeUk.  (Tenn.)  618;  e.  o.  24  Am.  Kep. 
Thomas  v.  Richmond,  12  Wall.  319  331.  Ftr  Nichalum,  C.  J.  A  iuunici[>al 
(1871) ;  a,  p.  Clark  *.  Darenport.  14  corpotxtion  baa  no  right  to  appropriate 
lomt,  *9S;  Memam  v.  Moody's  Eiecutore,  ita  TeTenuea  to  obtain  an  increase  of  ita 
25  lows,  ISS  ;  (fichol  v.  Mayor,  Ac,  9  powera,  thront{h  peiaona  aent  by  the  city 
Hnmph.  2fi2  ;  Leonard  e.  Canton,  35  council  to  appear  before  the  State  General 
Uisa.  189;  where  FMer,  J.,  givra  a  clear  Assembly  and  Congress.  Heoderson  v. 
exposition  of  the  nUioiuiJ^  of  the  doctrine  CoTtngtoD,  14  Buah  (Ey.),  312;  Spenzler 
that  corporate  grants  should  be  strictly  v.  Trowbridf^,  62  Miss.  46. 
construed.  Doughtsa  v.  Placerville,  13  In  concluding  this  note,  the  author  may 
CaL  643,  647  ;  Argeuti  o.  San  Francisco,  be  permitted  to  obserre  that  tlu  prineipla 
16  CaL  282;  Wallace  s.  San  Jose,  29  Col.  of  rirUt  arrutntctwn  should  not  be  pressed 
ISO.  With  na,  cities,  towns,  and  inu-  in  any  case  to  sncb  an  unreasonable  ex- 
nicipal  corporations  of  all  kinds  are  ere-  tent  as  to  defeat  the  Illative  purpose 
ated  add  endonred  with  powers  bj  the  fairly  appe&ring  npou  the  entire  charter 
legislature.  These  are  of  a  legislative  and  or  enactment.  Perhaps  the  rule  as  it  is 
administratiTe  character,  to  aid  in  the  briefly  expnssed  in  the  text  (seca.  SO,  91} 
better  goTemment  of  localities  or  por-  best  embodies  the  result  of  tbe  adjudica- 
tions of  the  State.  This  power  exists  no  tiona  npon  this  point,  namely  :  If,  upon 
farther  than  it  has  been  delegated.  And  the  whole,  there  be  fair,  reasonable,  sub- 
rauaicipal  corporationa,  in  their  action,  stoutial  doubt  whether  the  legislature  in- 
are  confined  "  to  a  itriet  emutruction  of  tended  to  confer  the  authority  in  queatioa, 
the  grants  of  powers  contained  in  their  perticnlarly  if  it  relatea  to  a  matter  eitra- 
eharteis"  or  acta  of  incorporation.  La-  municipal  or  unosoal  in  its  nature,  and 
byette  v.  Cox,  G  Ind.  {Porter)  3S  (1354).  the  exercise  of  which  will  be  attended 
"It  is  proper,  too,  that  these  powers  with  taxes,  tolls,  assesamenta,  or  burdens 
should  be  stiictly  countrtied,  considering  upon  the  inhabitants,  or  oppress  them,  or 
with  how  little  care  chartered  privileges  abridge  natural  or  common  rights,  or  lii- 
are  these  days  granted."  Bank  v.  Chili-  vest  tham  of  their  property,  the  donbt 
cothe,  7  Ohio,  Part  II.  31,  SS  ll6Z9),per  sboaU  be  resolved  in  faror  of  tbe  citizen, 
Eitekeoek,  J.;  Collins  e.  Hatch,  IS  Ohio,  and  against  the  municipality.  The  rule 
G23  ;  Port  Huron  u.  McCall,  46  Mich,  as  hen>  expressed  has  been  cited  and  np- 
B65  ;  "  Boronghs  and  towns  are,  confer-  proved  in  Ex  parte  Mayor  of  Florence,  in 
aedly,  inferior  corporations.  They  ast  not  re  Jones,  78  Ala.  419;  Grand  Rapids  Elec- 
by  any  Inherent  right  of  legation,  like  trie,  &r..  Co.  v.  Grand  Rapids  Edison,  Ac, 
the  legialatnre  of  tbe  State,  but  Oteir  an-  Co.,  33  Fed.  Rep.  SG9  (holding  that  a 
(Airily  udcfqjotal,  and  their  powers,  there-  power  to  make,  amend,  and  repeal  ordi- 
fore,  must  be  itrietig  piirrutd.  ffiihin  nances  deemedadvlsable,/^  IigUinirj(r«ta 
the  limits  of  their  charter,  their  acts  are  did  not  confer  control  of  the  streets  to  the 
valid  ;  icilhoul  it  they  are  void."  Wil-  exclusion  of  the  legislature,  or  authorize 
laid  p.  Eillingworth,  8  Conn.  247,  per  tbe  city  to  ffratU  the  ezclunw  use  of  the 
i>ii$9d<,  J.,  approved  10  Conn,  442.  "The  streets  for  electric  lights  for  fifteen  yeara). 
action  of  mnnioipal  corporationa  is  to  be  Power  to  JiU  up  and  drain  lota  holding 
held  strictly  within  the  limits  prescribed  stagnant  water,  at  tbe  expense  of  tlieir 
by  st«tnte.  Within  these  limits,  they  are  owners,  was  held  not  to  authorize  filling 
to  he  favored  by  the  courts.  Powers  ex-  them  up  to  a  greater  height  than  was 
preaslj  granted,   or   necessarily  implied,  naceasarj  to  abate  the  n                ~     ' 
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ID  their  application,  od  account  of  the  complex  character  of  muDici- 
pal  duties,  and  the  varioua,  miscellaneoua,  and  Irequently  indefinite 
purposes  or  objects  which  municipalities  are  authorized  to  execute 
or  carry  ioto  operation.* 

Vaagt  a»  affeetmg  Mwiioipal  Powers  and  their  Construction. 

§  92  (56).  nug«  and  PrsBorlption.  —  In  England  municipal  cor- 
porations  claim  and  exercise  many  powers  wholly  in  virtue  of  long- 
established  usage,  or  of  prescription,  which  implies  a  lost  charter 
conferring  such  powers.^  Indeed,  from  immemorial  osege,  powers 
are  rect^nized  as  valid  which  could  not  lawfully  originate  in  a  royal 
charter.  A  usage  to  give  a  right  must,  however,  be  long  established, 
and  forty  years'  duration  was  not  considered  of  itself  to  be  suffi- 
cient for  thia  purpose.'  But  usage  in  this  country  has  a  much  more 
limited  operation.  It  is  a  necessary  result  of  the  manner  in  which 
our  municipal  corporations  are  created  —  viz.,  by  express  le^lative 
act,  wherein  their  powers  and  duties  are  wholly  prescribed — that 
the  powers  themselves  cannot  be  added  to,  enlarged,  or  diminished 
by  proof  of  usage- 

§93  (57).  SoBM  anbjeot.  —  In  acase  in  Massachusetts,  theleamed 
Chief-Justice  Bigelow.after  stating  the  decision  of  the  Supreme  Court, 
that  towns  in  Massachusetts  bad  no  authority  to  appropriate  money 
for  the  celebration  of  the  Fourth  of  July,  remarks,  in  relation  to  the 
attempt  to  sustaiu  the  appropriation  on  the  ground  qf  usage:  "  Usage 
cannot  alter  the  case.  An  unlawful  expenditure  of  money  by  a 
town  cannot  be  rendered  valid  by  usage,  however  long  continued. 
Abuses  of  power  and  violations  of  right  derive  no  saactiou  from 
time  or  custom.  A  casual  or  occasional  exercise  of  a  power  by  one 
or  a  few  towns  will  not  constitute  usage.  It  must  not  only  be  gen- 
eral and  of  long  continuance,  but,  what  is  more  important,  it  must 
also  be  a  oustom  necessary  to  the  exercise  of  some  corporate  power, 
or  the  enjoyment  of  some  corporate  right,  or  which  contributes  es- 
sentially to  the  necessities  and  convenience  of  the  inhabitants.  The 
usage  relied  on  in  the  present  case  would  not  satisfy  either  of  these 
last-named  requisites,  which  are  necessary  to  give  it  validity."*     But 

Dobnqoe,  89  Iowa,  28S.    In/ra.  wc.  lOBj  >  Ch»d  ».  Til«ed.  6  J.  R  Moore,  185. 

Logitn  D.  Pyne,  4S  Iowa,  S21  (1S70);  ».  o.  Ai  to  the  proper  office  of  uaaf^  in  Eng- 

23  Am.  Rep.  2fll .  I&nd,  both  as  ■  aaann  of  power  and  to  aid 

'  Spauldinf;  «.   Lowell,    2t   Pick.   71;  in  the  ioterprstatiau  of  cbartan,  neOiant 

ante,  bbcb.  8-28;  pott,  ch.  vL,  whara  soma  on  Corp.  IB,  S7.  28,  29,  SSS,  66*. 

of  Ihesa  miacellaneoDi  or  apecial  powen  *  Hood  a.  Ljnn,  1  Allen  (Masa.),  101 

are  coniiidered.  (1861).     Further  as  to  usa^ie  consult  Wil- 

*  Anie,  ch.  u.  s«c  29;  eh.  iii.  aec  82.  lanl «.  Newbuiyport,  11  Pick.  237i  Spaul- 
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gmerai  and  loTi^-ctmiinued  -usage  ia  not  without  its  importance,  and 
usage  of  this  character  may  be  resorted  to  ia  aid  of  a  proper  eon- 
struction  of  the  charier  or  statute,  bat  no  further.  If  the  language 
be  uncertain  or  doubtful,  a  uniform,  long-established,  and  unques- 
tioned uaag^  will  be  regarded  by  the  courts  in  determining  the 
mode  in  which  powers  may  be  exercised,  and  to  a  reasonable  ex- 
tent in  determining  the  scope  of  the  powers  themselves ;  but  usage 
can  hare  no  room  for  operation  where  the  language  of  the  en- 
actment is  plain  and  the  legislative  intent  is  clear  upon  the  face 
of  it» 

§  94  (58).  OlaoTStlonury  Powsn  not  0nbj»et  to  JndloUl  Control.  — 
Power  to  do  an  act  is  often  conferred  upon  municipal  corporations, 
in  general  terms,  without  being  accompanied  by  any  prescribed  mode 
of  exercising  it.  In  such  cases  the  common  council,  or  governing 
body,  necessarily  have,  to  a  greater  or  less  extent,  a  discretwn  as 
to  tiie  maimer  in  which  the  power  shall  be  used.'     This  discretion, 

ding  B.  IiOweU,  33  Pick.   71;   Smith  v.  third  partiu  from  deoyiiig  ita  conatruc!- 

Chnhire,  13   Gnj  (Hsn.),  808  (18SS);  tiontobethe  true  one.     Van  Hoatru))  y. 

Bntlei  V.  Chwleatown,    T  Qray,    13,    IS  Madiaon  Citj  (on  nulroiul  bonds),  1  Wall. 

(ISSe)  )  Benoitv.  Conirar,  10  Allen,  E!8.  (U.  S.)  391  (ISflS);   Meyer  s.   Huscstine 

'  Smith   V.  Cheshire,   13   Oniy,   808  )  (on  railroad  bonds),  lb.  S84,  8B1.     Post, 

Batler  «.   CbarlMtown,  7  Qnj,  13,  18;  kcs.   420,   4G7,  560  a.,  G63  n.,   CBl   d.; 

Sherwin   v.   Bngb«a   (validity  of   grhaol  obapi.  iiiL  xiiii. 

meeting),  18  VL  139,  iU,  where  Ba^ld,  *  Railroad  Co.  e.  Evansville  (power  to 

J.,  renarka:    "  lu  conetndng  atatulas  ap-  anfaecrihe  iitock  and  to  borrow  money),  IS 

plicable  to  public  corporatiDnB,  conrta  will  Ind.  3BS  (1980);  Kelly  v.  Hilwankeo,  18 

attach   no  slight  weight   to  Ou  mti/onn  Wia.   83;   Slack  n.   Railroad  Co.,   13  B. 

pradiet  under  them,  if  this  practice  has  Hon.  t;   Bridgeport  e.   Railroad  Co.,  15 

eontinned    for   a   conddeiabls  period   of  Coud.  175,  GOl   (1813),  per  Church,  J.; 

time."      It  ia  a  rule  "founded  on  reaaon  Harrison  d.  Bultimore,  1  Oill  (Md.),  281 

and   common   senae,"  says  the  Court  of  (1843);  Ciocinnati  v.  Gwynne,   10  Ohin, 

Appeals   ot   Maryland,    that    "  doiM/lU  103;    Harkle  d.  Akron,   11   Ohio.    588. 

iffOrdt   in    a   gtneral   Malvte  may  he  ex-  Where  a   municipal   corporation    is    en- 

poimded  trilh  Tt/trauia  to  a  general  vtagi;  trastHl  with   the   execution  of  a  power, 

and  when  a  ttaiuU  4m  applieaiU  to  a  par-  and  is  not  confined  to  a  particnUr  niodp. 

tiailar  place  only,  tuch  mordt  may  be  eon-  but  has   a    diacreiioa   in    the  choice  of 

HTiitd  by  veagt  at  that  place."    Frazier  v.  means,  a  plain  tote   of  ofruae   must    Tie 

'Wariield  (Inspection  Act  for  Baltimore),  shown,  resulting  in  an  iqjury  to  the  pe- 

13  Md.  273,  303;  h.  i.  Lore  «.  Hinckley,  titioner,  to  wnrrant  an  Injunction  agniiist 

Abt  Adm.  436;  see,  also,  Rex  «.  Ciiester,  the  corporation.     Psge  v,  St.  Louts  [^le- 

I   Maule  *  Belw.   101;  Rei  e.  Salway,  3  ciiil  asaeaement),  20  Mo.  1S6  (1853);  Col- 

E  &C.  131.  ton   n.   Hanchctt,   13  lit.  615;    Bush  v. 

Where  the  true  constraction  of  a  cha>  CsrhondBle,  78  III.  71  (1875);  Mayor  of 

ter  admita  of  doubt,  and  the  construction  Bslcimore  v.  Qill,  31  Md.  37G;  Hnllsnd  t>. 

adopted  by  tbe  city  anthoritiea  hsa  been  Baltimore,   11   Md.   1B8  ;  poet,  sec.  113; 

■ct|uie*ced  in  generally,  and  acted  upon  Dodd  t>.  Hartford,  25  Conn.  332;  Sheldon 

by  third  persona  in  good  faith,  in  their  o.  School  District.  lb,  314;  Lockwood  n, 

transactions  with  the  city,  it  will  he  pi«.  St.  Louis,  21  Mo.  20;  Deane  r.  Todd,  32 

eluded  by  the  conrta  in  actions  by  aucb  Mo.    BO;    Mayor,  Ac, 
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where  it  is  conferred  or  exists,  cannot  be  judicially  iDtcrfered  with 
or  questioned  except  where  the  power  is  exceeded  or  fraud  is  im- 
puted and  shown,  or  there  is  a  manifest  iovasioa  of  private  rights. 
Thus  where  the  law  or  charter  confers  upon  the  cUy  anmcil,  or 
local  leffislaiure,  power  to  detenmne  upon  the  ea^>ediency  or  necessity 
of  measures  relating  to  the_  local  government,  their  judgment  upon 
matters  thus  committed  to  them,  while  acting  within  the  scope  of 
their  authority,  cannot  be  controlled  hy  the  courts.  In  such  case 
the  decision  of  the  proper  corporate  body  is,  in  the  absence  of  fraud, 
final  and  conclusive,  unless  they  ttaoscend  their  powers.*  Thus,  for 
example,  if  a  city  has  power  to  grade  streets,  the  courts  will  not  iu- 
qaire  iulo  t&e  necessity  of  the  exercise  of  it,  or  the  refusal  to  exer- 
cise it,  nor  whether  a  particular  grade  adopted,  or  a  particular  mode 
of  executing  the  grade,  is  judicious.'    So  if  a  city  has  power  to  bmld 

Wend.    1S2;   Union    Pacific  Ry.   Co.  v.  oBiett.     See  Hichie  and  the  Corporatioa 

Byao,  3  Wyo,  408 ;  s.  c.  on  sppval  tut  of  the  CSty  ot  Toronto,  /»  fe,  11  Upper 

notn.    Union    PaoiRc    By.   Co.  e.  Cbej-  Can.  G.  P.  379. 

enne,  IIS  U.  3.  GIS)  Poillon  v.  Brooklyn,         Powera  which  involve  the  exerctse  of 

101  N.  y.  132.    A  power  "  to  iwnore  or  judgment  or  discretion  —  as  whether   to 

conflne  persons  having  infections  or  peeti-  commence  a  anit  in  tbe  name  of  a  count?, 

lentia)  ^aeatea"  confen  aviJutrity  to  uUet  &c., — cannotbedelegatedtoothers.  Scol- 

Ihe  means  of  carrying  it  out,  and  a  city  lay  v.  County  of  Butte,  67  CaL  349. 
may,  under  such  a  power,  rent  a  house  to         '  Baker  t>.  Boston,  12  Pick.  184  ;  Ho- 

be  used  asannall-poz  hospit^.     Andar-  vey  d.   Hayo,   48  Me.  822  (18S7);   Fay, 

lonn.  O'Conner,  08  Ind.  168.     Seechsp-  Petitioner,  16  Pick.  243(1884);  Parka  *. 

tera  on    Contracts   and   Tazation,  poU;  Boston,  S  Pick.  218  (183S);  Uanielly  e. 

Wells  17.  Atlanta,  43  Oa.  67(1871);  Coul-  Cabanias,  62   Ga.  211   (1874);   Sheridan 

son  V.   Portland,  Deady  R.    481  {1868);  v.  Colrin,   78  lU.    2S7    (lS7G)i    Droi  v. 

poit,  see.  112,  also  ch.  xiiiL     In  rt»pect  Baton  Ronge,  8S  La.  An.  SD7;  Alberger 

to  the  UgidiUive  fanetiom  of  a  municipal  v.  Baltimore,  64  Md.  1;   United  States  «. 

body,  tbe  courta  are   bound  to  presume  New  Orleans,  81   Fed.  Rep.  637;  Torrent 

that  they  will  exercise  any  discretion  with  d.  Mnskegon,  47  Hlch.  116.      Where  a 

which  they  are  clothed  properly,  and  that  common  council  was  authorized  b?  the 

they  had  sufficient  leasons  for  doing  an  city  charter  to  emutnul  bnaJciBalen,  &c., 

act,  the  result  of  such  diacretiou.     Hail-  and  to  defray  the  cost  thereof  by  special 

road  Co.  «.  Mayor  of  New  York,  1  Hilton,  assessments  upon  the  pro|ierty  benefited, 

662   (ises);   Dee  Moines  Qas  Co.  «.  Des  and  was  required  to  determine  the  amounts 

Moines,  44  Iowa,  G08  (1876) ;  B.  c.  24  to  be  charged  to  each  lot,  it  was  held  that 

Am.  Rep.  756j  potl,  sec.  379.  the  action  of  the  council  in  determining 

By  statute  In  Canada,  certain  laperior  v>hat  properiy  would    be    benefited   was 

courts  hare  power  in  their  discrstian  to  concludTe,    while    its   decision    of  what 

set  aside  by-laws  for  illegality,  on  the  ap-  amounts  shonld  be  ehti^ged  to  each  lot 

plication  of  peraons  intensted,  bnt  these  coald  he  reviewed.    Tec^jarden  v.  Racine, 

courts  will  not  entertain  an  application  to  SO  Wis.  64S. 

set  aside  a  by-law   on  a  matter  of  tact,  *  Hovey  v.  Uayo,  street  commisdoner, 

which,  according  to  municipal  act,  or  a  43  Me.  322  (1867);  Benjamin  v.  Wheeler, 

by-law  passed  under  it,  should  be  ascer-  8  Gray,  409,   4IS  (1B67)  ;   Richmond  v. 

tained  and  finally  detennined  by  an  officer  McOirr  (purchase  of  land  for  public  bnild- 

of  the  corporation,   nnleae  perhaps  fra.ud  ings),  7S  Ind.  192  (1881),  dtingt«zt. 
or  corrupt  conduct  be  impoted   to  such 
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a  market-house,  the  courts  canuot  inqtiiie  into  tbe  size  and  fitness  of 
the  building  for  the  object  intended.^  So,  in  the  absence  of  fraud, 
the  court  refused  to  interfere  by  injunction  with  the  action  of  the 
city  council  in  agreeing  to  rent  a  room  for  city  purposes  for  twenty 
yean  and  to  pay  for  the  same  in  advance.'  So,  also,  the  use  of  the 
reDenue  of  a  city,  above  that  set  apart  by  law  for  the  payment  of 
interest  on  its  bonded  debt  and  for  a  sinking  fund,  is  within  the 
discretion  of  the  municipal  authorities,  and  the  court  will  not  in- 
terfere by  mandamus  to  require  a  part  of  it  to  be  applied  to  the 
payment  of  a  judgment  before  there  is  an  ascertained  surplus  over 
expenditures.' 

§  95  (59).  Tbm  Snbjftot  Ultutrat«d.  —  So,  also,  where,  by  its  char- 
ter, a  mnmcipal  corporation  is  empowered,  if  it  deems  the  public 
welfare  ot  convenience  requires  it,  to  open  streUs  or  -make  public  iin- 
provementa  therevn,  its  determination,  whether  wise  or  unwise,  can- 
not be  judicially  revised  or  corrected.*  On  the  ground  that  it  is  the 
province  of  the  municipal  authorities,  and  not  of  the  judicial  tribu* 
oals,  to  determine  what  improvemeuta  shall  be  made  in  the  streets 
and  highways  of  the  corporation,  the  court,  on  application  of  citizens, 
refused  to  compel  a  city  to  cover  over  an  open  drainirtg  canal  of  long 
standing,  it "  not  appearing  to  be  a  nuisance  in  the  legal  sense  of 
the  word."'  So  where  it  is  made  the  duty  of  a  city  to  remove,  as 
far  as  they  may  be  able,  every  nuisance  which  may  endanger  health, 
the  courts,  unless  the  power  be  transcended,  caanot  ordinarily  inter- 
fere to  control  the  manner  in  which  this  shall  be  done.^  But  the 
power  to  abate  nuisances,  like  all  other  municipal  powers,  must  be 
reasonably  exercised;  and  although  the  power  be  given  to  be  exerw 
cised  in  any  manner  the  corporate  authorities  may  deem  expedient, 
it  is  not  an  unlim/ited  power,  and  such  means  only  are  intended  as 
are  reasonably  necessaiy  for  the  public  good ;  wanton  or  unneces- 
sary injury  to  private  property  and  private  rights  are  not  thereby 

1  Spuilding  V.  LowbU,  23  Pick.  71,  80  Gill  (Md),  S91   (ISW.)     PauiiiR  oidl< 

(18S9).      So  where  b  citj  hu  power  to  nanoea  in  reUtion   to    openiiifc,   fee.,   of 

leue  real  estate  at  a  "reaaouable  raut,"  itraeta,  is  the  exercise  of  lej^Iatire,  not 

the  conndl  is  to  determine  irhat  U  reason-  judicial  pover.     Wiggin  v.  Ha;or,  &c.  of 

able,  and  their  disontion  in  the  ab«eDoe  New  York,  B  Paige,  IS  (1841).     See  chap- 

of   fraud   cannot   be  jndiciAll;   revj«ed.  ter  on  Eminent  Dnmain,  po^. 
Sehnnck  v.  Mayor,  69  N.  Y.  4M  (1877).         *  Inhabitants  v.  New  Orleans,  14  X*. 

■  Moses  v.  Bisdou,  40  Iowa,  S61  (1877)i  An.  492  (1859). 

fuasn,  aud  compive  Oarrieon  d.  Chicago,  '  Baker  d.  Boston,  IS  Pick.  184  (18S1); 

7  Bissell,  WO  (1S77).  see  also  Kelly  v.  Milwankee,  IB  Wis.  8S 

■  Eaet  St.  Lonis  e.  Zebley,  110  U.  S.  (1864);  Goodrich  v.  Chicago,  20  111.  440. 
■21.     Hore  fbllj  pai<,  chap,  liv.  Farther  as  to  nnisancea,  see  chapter  on 

4  Methodist  P.  Chntch  v.  Boltimon,  0    Otdinaocei,  <po^    Index  —  Nvimiuet, 
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authorized.!  And  ganerally  the  judicial  tribunals  viU  not  interfere 
with  munici^nl  corporations  in  their  internal  police  and  admimstra> 
tive  government,  nnless  they  are  tranacending  their  powers  or  some 
clear  right  has  been  withheld  or  wrong  perpetrated  or  threatened.* 

§  96  (60).  PabUo  Fo«r*n  and  Tnuta  InoapabU  of  DalaBatlotL  — 
The  principle  is  a  plain  one,  that  the  public  powers  or  trusts  de- 
volved by  law  or  charter  upon  the  .council  or  governing  body,  to  be 
exercised  by  it  when  and  in  such  manner  as  it  shall  judge  best,  canr- 
not  be  delegated  to  others.  This  principle,  its  scope  and  limitations, 
is  best  showa  by  examples  of  its  application  to  actual  cases.  Thus, 
where  by  charter  or  statute,  local  improvemento,  to  be  assessed  upon 
the  adjacent  property  owners,  are  to  be  constructed  in  "  such  man- 
ner as  the  common  council  ahall  prescribe "  by  ordinance,  it  is  not 
competent  for  the  council  to  pass  an  ordinance  delegating  or  leaving 
to  any  officer  or  committee  of  the  corporation,  the  power  to  deter- 
mine  the  mode,  manner,  or  plan  of  the  improvement.  Such  an 
ordinance  is  void,  since  powers  of  this  kind  must,  as  above  shown,' 
be  exercised  in  strict  conformity  with  the  charter  or  incorporating 
act.* 

'  Balcock  V.  Buffalo,   K  N.  Y.   9flS  dty  eaunea  iball  deem  it  DeeesMry,"  it 

(1S71),  where  the  city  «ru«njoiii«d  from  oould  not  by  ordiouiee  nube  the  aiajta 

filling  up  pUintiGTB  ilip  in  the  canal,  be-  the  judge  of  the  necesiitj  for  [lanog.    Be- 

CMIH,  under  the  circiimat»uce«,  it  was  not  affinDed    but    distioguiahed,    Shehan  v. 

a  proper  exercise  of  the  power  to  abate  Gleeaoa,    IS  Ho.   100   (1870)  j    East  St 

ntduDcea.  Louis  v.  Wehning,  60  HL  3S  (IS6B).     So, 

*  State  D.  Swearlngen,  18  Qa.  23;  potl,  where  the  charter  gives  the  eily  eovn^ 
chap,  xxii  power  to  omutrud  tevxn  of  such   "di- 

*  Supra,  Beea.  EK),  01.  mensions  sa  may  be  prescribed  by  ordi- 

*  State  V.  Hauser,  63  Ind.  IfiS;  State  nance,"  the  conncil  cannot  by  ordinuice 
«.  Bell,  S4  OhioSt.  194;  Birdaall  v.  Clark,  require  sewals  to  be  coostracted  of  auch 
78  S,  y.  7S\  N.  Y.  ia.  Trustees,  In  rt,  diluensious  aa  may  be  deemed  requisite  by 
67  How.  Pr.  SOO  ;  ThompsoD  v.  Scher-  the  city  engineer,  St.  Louis  v.  Clemens, 
marhorn,  6  S.  Y.  (2  8eld.)  B2  (1861).  re-  43  Mo.  896  (1889),  oTerrultng  St.  Louis 
lating  to  grading  and  levelling  streets;  s.  Eter^  8S  Mo.  46S;  reafflrmed,  St  Loali 
afBmiiDgH.  o.  9  Barb.  1S2,  and  approving  d.  Clemens,  S2  Ho.  133  (1873);  JackiOD 
in  the  main  the  views  there  expressed  by  Co.  v.  Bnieh,  77  IIL  69  (issuing  bonds). 
Hr.  Justice  Oadi/.  Brooklyn  *.  Breslin,  See  farther,  State  v.  New  Brunawiok,  1 
67  N.  Y.  691  (1874),  distinguishing  Troom  (30  N.  J.  L.),  S95  (1863);  Mauser 
Thompson  v.  SchiTmerhom,  ti^ira ,-  Stats  v.  Risdon,  36  Cal.  339;  Hydes  e.  Joyes,  4 
v.  Jersey  City,  1  Dutch.  (N.  J.)  309;  see  Bush  (Ky.),  464;  Darling  t.  St.  Paul,  19 
4Dutvh.e00;p(Mf,Becs.ltS7,718,730;  In-  Hiun.  38S,  (187a),  citing  text.  When  a 
diana)iolis  v.  IndianapoUa  Gas  Co.,  66  Ind.  charter  authorized  a  city  by  ordinoHa  "  to 
366;  Baltimore  v.  Scharf,  64  Md.  499,  erect  lampa  and  to  provide  for  lighting  the 
citdng  this  section.  Same  principle  ap-  city,"  Ac.,  the  delegation  of  the  power  ao 
plied  in  similar  oase,  Rugbies  a.  Collier,  conferred  to  a  eommUlie  whose  action  was 
13  Mo.  359  (1869),  holding  that  whetv  to  be  final,  was  declared  illegal.  Minne- 
tbe  charter  save  the  city  power  to  leqaire  apolia  Gas  Light  Co.  v.  Hinueapolis,  SO 
Mrttit  to  bepjvtd,  "in  all  cases  whera  the  Minn.  1S8>    The  doctrine  of  tlM  textap- 
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So,  wheie  a  power,  for  example,  the  power  to  issue  licenses,  is 
granted  by  Jaw,  or  by  an  ordinance  duly  passed,  to  the,  mayor  and 
cddermen,  they  are  constituted  to  act  as  one  deliberative  body,  to  the 
end  that  they  may  assist  each  other  by  their  nnited  wisdom  and 

experience,  and  the  result  of  their  conference  be  the  ground  of  their 
determination :  where  this  is  the  case,  the  board  of  aldermen  cannot, 
even  by  a  vote,  del^ate  the  power  to  the  mayor  alone.*    But  the 

plied  vhere  a  dty,  empcnrered  to  tttct  Const.  Lim.  20i;  RmIwij  Co.  v.  Baltl* 
uit  regalftte  poblia  wharrea,  and  ^  the  mora,  21  Ud.  S8  {183SJ;  Wmaobt  v.  Bay- 
rattt  of  wbarfagB  thetea^  ondertook  tq  onne,  U  t!.  J,  L.  lit;  State  v.  P&tteraan, 
l«w«  the  wharfs  farm  out  its  raTenues,  Si  N.  J.  L.  163.  Power  of  mayor  and 
and  delegate  a  peraoD  to  fli  the  rates,  aldsnuen  as  to  choodng  site  for  markets 
Uatthewa  v.  Alexandria,  S8  Mo.  115;  comiot  b«  delegated  to  commissioners.  lb. 
ped,  cliapter  on  Taxation,  9a,  where  a  A  grant  by  the  conndl  of  a  corporation 
.  charter  directed  the  common  antneit  to  op*  (o  buUd  a  ttntl  railroad  must  be  made  by 
point  a  lima  vhen  persons  interested  in  ordinance  direUly  to  Oit  paHUt  to  te 
an  applualwn  far  openmg  a  drut  would  thatm  named,  and  the  a/uthority  to  malct 
be  heard,  the  ooaudl  mnst  itaelf  fix  the  tM  grant  cannol  k  delegated  by  the  onm- 
time,  and  cannot  delegate  that  dutjr  to  oil  to  any  o£ieer  <rr  board.  State  «.  BelJ, 
the  clerk.  If  it  doea  so,  its  procsedings  34  Otuo  St.  194.  So  where  the  city  built 
will  be  aet  adds  on  certiorari  or  other  a  pier  in  respect  of  which  it  waa  author- 
direct  proceeding.  State  «.  Jerasy  City,  1  ized  to  fix  tolls  for  ita  oie  and  collect  the 
Dntch.  (N.  J.)  809  (ISSS);  State  v.  Jersey  same.  It  leaxd  it  to  a  party;  failing  to 
City,  2  Dutch.  444,  447;  State  o.  Pat-  keep  the  pier  in  repair  the  leasee  brought 
tscson,  84  N.  J.  L.  16S  (1870).  The  an  action  for  dsmagea;  the  power  of  the 
text  is  cited  and  approved  in  the  fol-  council  not  being  subject  to  delegation 
lowing;  caies :  Blrdsall  r.  Clark,  73  N.  the  lease  was  declared  void.  L/ori  9. 
Y.  78;  State  *.  Trenton,  42  N.  J.  L  Oconto,  47  Wis.  386;  a.  f.  Laoensteiii 
74;  Parker  n.  New  Brunswick,  1  Vroom  v.  Fond  dn  Lac,  28  Wis.  SS6;  Mullsrkyg. 
(30  N.  J.  L.),  SB5;  State  v.  Patterson,  Cedar  Falls,  IS  Iowa,  21;  Gale  v.  Kala- 
B  Vroom  (Si  N.  J.  L.),  163.  A  mu-  mafoo,  28  Mich.  844;  Milhau  v.  Sharp,  10 
nicipol  corporation  cannot  delegate  powera  Barb.  iSfi;  Rogers  v.  Collier,  43  Mo.  369; 
conferred  apon  and  to  be  exercised  by  East  St  Louis  v.  Wehmng,  60  111.  28. 
tl  to  a  itreet  committee  or  othert.  Whyta  Any  work  not  done  within  the  time  speci. 
V.  Mayor  (sidewalk  aasesameat),  S  Swan  fied,  the  common  council  was  required  to 
(Tenn.),  3S4  (18G2).  See  Smith  v.  canse  to  be  done  by  contntct  or  othenriM. 
Morse.  2  Cal.  524;  Oakland  t>,  CarpeDtier,  An  oidinonce  directed  that  the  anperin- 
IS  Cal.  540;  White  *.  Haahville,  S  Swan  tondent  of  streeta  ahoald  "  caoae  the  work 
(Tenn.),  894;  compare  States  Atlantic  to  be  done,"  thus  delegating  the  predae 
City,  6  Vroom  (34  N.  J.  L),  09,  108.  aathority  conferred  npou  it  This  w«a 
See  Brooklyn  v.  Brealin,  67  H.  Y.  591  held  to  be  nuauthorized.  The  charter 
(IS74),diatingaiBhingThompaon  t).  Sober-  oonferred  the  power,  aaid  the  court,  to 
merhom,  tupra.  A  delegation  of  power  cans*  it  to  be  done  by  contract  or  other- 
is  of  coarae  valid  when  expressly  author-  wise;  this  required  the  exercise  of  dia- 
lled by  the  legislature.  Bnxiklyn  v.  Brea-  cretion  and  judgment  aa  to  the  manner  in 
lin,  tupra ;  State  v.  Fatteiaon,  6  Vroom  which  the  work  should  be  done.  The  le- 
(34  v.  J.  L.),  let;  port,  eeca.  716,  779.  gislature  said  it  miut  be  the  judgment  of 
>  Day  V.  Oreen,  1  Gush.  433  (184S),  the  eoandl,  and  they  attempted  to  inveit 
and  cases  there  cited.  Further,  aa  to  the  superintendent  of  streets  with  its  ex. 
delf^tion  of  power,  Coffin  n.  Nantucket,  ercise.  This  they  had  no  power  to  do; 
S  Cnsh.  269  (1860)  ;  Bailee  v.  Nan-  they  eoold  not  delegate  the  power  thos 
tucket,  11  Cnah.  483;  Clark  v.  Wash-  conferred.  Biidaall  c  dark,  78  N.  Y. 
iufcton,  12  Wheat  40,  B4  (1827);  Coolej,  7B. 
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principle  that  the  exercise  of  municipal  powers  or  discretion  cannot 
be  delegated  does  not  preomt  a  corporation  from  appoiTtiing  agemU 
and  empowering  them  to  make  contracta,  or  from  appointing  com- 
mittees and  investing  them  with  duties  of  a  miuisterial  or  adminis- 
trative character  .1 

A  municipal  council  having  authority  to  pave  streets  at  the 
primary  expense  of  the  city,  directed  the  making  of  the  pavements 
of  one  or  the  other  of  specified  materials,  but  giving  to  the  owners 
of  abutting  lots,  on  whom  the  expense  would  ultimately  fall,  the 
privilege  of  selecting  which,  and  reserving  to  the  street  committee 
the  authority  to  select,  in  case  the  lob-owners  &iled,  and  authorized 
the  mayor  to  execute  a  contract  accordingly,  which  was  done.  It 
was  objected  by  the  city  that  this  coutract  was  invalid ;  (1)  because 
the  city  could  not  delegate  the  power  to  the  mayor  to  make  it ;  and 
(2)  because  the  mayor  could  not  delegate  to  the  lot-owners  the  power 
of  determining  the  kind  of  materials.  The  Supreme  Court  of  the 
United  States,  while  admitting  that  "  the  council  conld  not  delegate 
all  the  power  conferred  upon  it"  in  thb  respect,  yet  held  that  it 
could  do  its  ministerial  work  by  agents,  and  tlmt  there  was  here  no 
unlawful  del^ation  of  power.' 

\  97  (61).  LastBlBtiv*  Fowen  cannot  ba  Borrandered  oi  bargalnsd 
away.  —  Powers  are  conferred  upon  municipal  corporations  for  public 
purposes ;  and  es  their  legislative  powers  cannot,  as  we  have  just 
seen,  be  delegated,  so  they  cannot  without  legislative  authority,  ex- 
press  or  implied,  he  bargained  or  bartered  away.  Such  corporations 
may  make  authorized  contracts,  but  they  have  no  power,  as  a  party, 
to  make  contracts  or  pass  by-laws  which  shall  cede  away,  control,  or 
embarrass  their  legislative  or  governmental  powers,  or  which  shall 
disable  them  from  performing  their  public  duties.^     The  cases  cited 

'  Bailro&d  Co.  e.  Harion  Co.,  36  Ho.  tha  tnakiDg  of  r^olatioiu  wUcb  the  char- 

S91;  Suheuley  v.  Commouwealth,  8S  Fa.  t«r  gave  the  council  alone  the  power  to 

St.    fl2;    StcKBit  V.   Council   Bluth,   G8  maks.    Gregory  «.  Bridgeport,  11  Coud. 

lova,  642.     When  the  charter  gave  the  76  (1S74).     Seachapton  on  Contiucts and 

common   coaiunl   power  to   "ordain  by-  Corpoiate  Meetings,  post. 
laws  relating  to  vharct*,  and  the  anchor-         '  Hitohcook  o.  GalveBton,  BQ  U.  8.  341 

ing,  moving,  and  mooring  of  Tesaeli,"  and  (1S77).     If  a  contract  shoold  be  invalid 

"  to  appoijit  ail  neetMiarj/  offiart  to  cany  because  of  the  delegation   of  powera,   it 

the  by-laws  into  effect,"  and  tha  council  may  be  tatifleil  by  the  coancil.     lb. 
paned  a  by-law  orating  the  office  of  «(■         *  Richmoiid  Gaslight  Co.   v.    Middle- 

•perirdendenl  of  uAami,  and  giriiig  him  town  (gas  contract),  59  N.  Y.  228  (1874); 

"fti)l  power  to  order  and  regulate,  when-  Lord  c.  Oconto,   17  Wis.  SS6,  approving 

ever  requested  by  the  owner  or  lesire  of  text;    Matthews  d.    Alexandria,   68   Mo. 

any  wharf,  the  mooring  of  vcMela  at  mcb  IIG  ;    Bodine  v.  Trenton  (boundaries  of 

wharf,"  such  a  by-law  is  not  void  aa  dels-  streets),  7  Vroom  (3S  N.  J.  L.)  1S8;  Slata 

gating  to  the  mperintendent  of  wharrw  v.  Hew  Bnmawiok;  1  Vroom  (30  N.  J. 
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mark  the  scope  and  illustrate  the  application  of  this  salutary  princi- 
ple in  a  great  variety  of  circumatances,  and,  for  the  protection  of  the 
citizen,  it  is  of  the  Sxst  importance  that  it  shall  be  maintained  by 
the  courts  in  its  full  extent  and  vigor. 

§  93  (62).  AnparatiTS  and  DiBorsUonary  Powers  dJutlngiilBliod. — It 
is  often  material  to  determine  whether  a  duty,  imposed  by  law  or 
charter  upon  municipal  corporations  or  public  officen,  ia  imperative 
or  dixreticmary.  This  is  always  a  question  of  legislative  intention, 
and,  therefore,  of  construction.  The  general  tests  to  ascertain  this 
intention,  propounded  in  the  cases  cited,  are  of  doubtful  value.  The 
words  that  a  corporation  or  officer  "  may "  act  in  h  certain  way,  or 
that  it  "  shall  be  lawful "  to  act  in  a  certain  way,  may  be  imperative. 
On  this  subject  some  of  the  cases  declare  the  doctrine  that  what 
public  corporations  or  officers  are  empowered  to  do  for  others,  and 

L.),    3SG;   Indiuiapolu   v.   IndionspalU  son  «.  Bowmut,  SS  UiBa.S71  (ISSl);  Oak- 

0(u  Co.,  ee   Ind.   S96,   Rpproving  text,  land  d.  Corpantier,  13  Cal.   GIO  (1859), 

Uilhaii  V.  Shnrp,   27  IT.  Y.  fill   (1863);  opinion  of  Saldvrin,  J.;  Smith  n.  Morse, 

liL   &c.  Co.  V.  St.  I^uia,  2  Dillon  C.  C.  2  Cal.  G21;    LoiiiiiTille  City   BAilwKf  v. 

Eep.    70;    Gale  e.    Kalamuoo   (mnrket-  LooUvilU,   8  Bush  (Ry.},   tlSj  Karat  v. 

boow   contract),    2S   Uich.   31<   (1871);  St   Paul,  Ac   R.  R.  Co.,  23  Mian.   US 

a.  a  »  Am.  Bep.  80;  LnuiflTUleCity  Rail-  (]87G)i    Peru  v.   GleMon,   SI   Ind.   Gflfl; 

nnd  Co.  v.  Lonisville,  8  Bash  (Ky.),  415  Brenham  «.   Water  Co.,   97    Tei.    G42: 

(1871);    CoTinn^ii,   &c.   R.   R     Co.   v.  National   Bank  «.   St.   Josepli,   31   Fed. 

CoTington,   e  Bosh  (Ky.),  127;  People'i  Rpp.   218;   ante,  sec.  Gl  and  note;  post. 

Railroad  ».  Mampliis  Railroad,  10  Wall.  aeoa.  US,  692,  718.    Compare  Attorney 

88,   GO  (ISflS);  Preab.  Church  r.  Mnyor,  Qeuerat  v.   Major  &c   of   New  York,  8 

Ac  of  Sew   York,  fi  Cow.  G38    (IsiiS);  Duer,   119,   131,  147;  DavU  i>.  Same,   14 

followed,    8toyTe«ant    o.   Mnyor,    &c.  of  N.    Y,   (4   K»ni.),   606,   532;    CosUr  e, 

New  York,  7  Cow.  G88  ;   Snv.  Fund  n.  Bniah,  25  Weud.  63S;  Brooklyn  b.  City 

Philadelphia,   81   Pa.   St.    175  ;    Lehigh  Railroad  Co.,  47  N.  Y.  475  (1872).     Oite 

Water  Co.'s  Appeal,  102  Pa.  St.  GIB;  San  Ugwlaturt,  in  the  madmaU  of  laws,  can- 

Pmnrisco  Oea  Light  Co.  ti.  Dunn,  62  Cal.  iiot,  by  ctnUrael,  jiul  it  mU  of  the  poirtr  of 

680;   Mayor,  he,  of  Albany,  In  n,   23  a  tvhaaquent  legialatare  to  repeal  or  amend 

Weod.  277;  BMlnwd  Co.  v.  Mayor,  &c.  1  (Ann;  cannot  thus  mrrender  a  portion  of 

Hilt.  562,  GAS;    Martin  v.  Mayor,  &c.,  1  its  Hovurei^  power.     Debolt  v.  Ins,  and 

Hill    (N.  Y.),    54G    (1841);    Goszler   v.  Tnirt  Co.,  I  Ohio  St.  584;  Flank  R.  Co.  ». 

Georgetown,    6    Wheat.     593;     Sedgw.  Hnsted,  8  OhioSt.  G78,pr)r  Bar«fy,  C.  J., 

ConsL  and  St.  Law,  834;  State  v.  Qrares,  dissentitig  ;   Matheny  «.  Oolden,  G  Ohio 

IB  Hd.  S61,  S7I  (1862);  Brysoa  c.  Phila-  St.  375;  Mott  v.  Pa.  Railroad  Co.,  30  Pa. 

delphifi,  47  Pa.  St.  B29 ;  Cooley,  Const.  St.  9  (1858).    Bnt  see,  in  Sapreme  Court 

Lim.  206;    Albany  St,   6   Abb.   Pr.  R.  of  the  United  Htates,  Home  a.  Bonie,  8 

273  ;    BrittOD    o.   Mayor,    &c.    of   New  Wall.  430,  and  prior  caaea  cited,  and  th« 

Yoi^,  21   How.   Pr.  R.   8GI;   New  York  Tigoroua  dissent  {lb.  441),   which  seema, 

V.  Second  A*.,  &c,  Co.,  32  N.  T.  261;  were  the  question  open,  to  be  the  sound 

Diugman  v.  People,  GI  III.  277;  Brimmer  Tiew.      Cooley,    Const.   Lim.   127,   280 ; 

V.  Boston,  102  MlM.  19  (1866);  Johnson  Sed);.  Const,  and  St.  Law,  616,  633;  polt, 

V.  Philadelphia,  60  Ph.  St.  44G:  State  b.  sees.  885,  692,  716. 
Cm.  Gas  Co.,  18  OUio  St  262,  295;  Jack- 
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that  which  ia  beDeficial  to  them  or  to  the  public  to  have  done,  the 
law  holds  they  ought  to  do,  especially  if  the  law  specifically  or  ade- 
quately supplies  them  with  the  means  of  executing  the  power.  The 
power  in  such  cases  is  conferred  for  the  benefit  of  others  or  of  the 
public ;  and  the  ifUent  of  the  l^islature,  which  is  the  test  in  such 
cases,  ordinarily  seems,  under  such  circumstances,  to  be  to  impose  a 
positive  and  absolute  duty.  But,  under  other  circumstances,  where 
the  act  to  be  done  does  not  affect  third  persons,  and  is  not  clearly 
beneficial  to  them  or  the  public,  and  the  means  for  its  performance 
are  not  thus  supplied,  the  worda, "  may  "  do  an  act,  or  it  is  "  lawful " 
to  do  it,  do  not  mean  "  must,"  but  rather  indicate  an  intent  in  the 
legblatare  to  confer  a  discretionnry  power.'  Each  case,  we  repeat, 
must  be  largely  decided  on  Its  own  circumstances,  and  the  l^jis- 
lative  intent  gathered  from  the  whole  act  No  positive,  inflexible, 
or  stereotyped  rule  can  be  laid  down. 

1  Uhbod  e.  Fearaon  (dntjr  of  city  under  Bex  v.  Hijor,  Ac  of  Haitinga,  S  Bam. 
tax  Uw),  i  How.  (C:.  S.)  248,  250,  per  A  Aid.  S82,  note  ;  Attorney -General  v. 
Woodbury,  J.,  and  authoritiiia  there  cit«l.  Look,  S  Atk.  161;  Rex  «.  Miijor,  &c.  ot 
Id  Huiford  v.  Omaha,  4  NeU  SS6,  SSO  Chester,  I  Maule  &  SeL  101;  Rbi  r.  Bail- 
(1S76),  the  mbject  is  fully  examined,  and  itfa,  &c.,  1  Bam.  &  Creaa.  86;  3  Bam.  & 
oertain  te»ta  to  ascertain  the  leKialative  Ctaas.  273:  RBilroad  Co.  v.  Platte  Co.  ii 
intention  are  stated.  Veaiie  v.  China,  GO  Mo.  171;  Bailroad  Co,  v.  Buchanan  Co.,  39 
He.  S26.  It  is  the  leltled  doctrine  Id  Ho.  4SS;  Grant  o.  Erie,  SS  Pa.  St.420;  b.  c. 
New  Turk,  that  where  a  pablic  or  munici-  8  Am.  Rep.  372;  Goodrich  v.  Chicago,  20 
ptJ  corporHtioQ  or  body  ia  invested  with  111.  446,  aathority  to  city  "  to  remove  all 
pawtT  to  do  an  aet  which  Uu  public  inter-  ohetnictioai  in  the  harbor,"  held  not  im- 
tiit  Ttquire  Co  bt  dont,  and  the  meana  for  perative.  lb.  Ottawa  t>.  People,  48  lU. 
its  complete  performancs  are  placed  at  iti>  233;  Carr  d.  North  Liberties,  35  Pa.  St. 
diaponl,  not  only  the  execution,  but  the  824;  Joliet  c.  Verley,  86  111.  68;  Wilaon 
proper  eienntiOD  of  the  power,  may  he  in-  v.  Uayor,  &c,  1  Detiio,  696.  An  act 
silted  on  an  a  duty,  tbou(;h  the  statute  that  "  the  city  council  art  hereby  ajUfuir- 
conferring  it  be  only  perroiasive  in  ite  wed  to  elect  a  recoider,  in  whom  they 
terms.  Mayor,  Ac.  of  New  York  c  may  vest  exulusive  jtnisdictiou  of  all  vio- 
Fiirze,  8  Hill,  812,  holding  corporaHon  lations  of  their  ordinanoea,"  impoaes  the 
liable  for  oniittinfi  its  duty  to  repair  sew-  duty  to  elect  this  officer.  The  language 
ere,  althou^jh  it  would  not  have  been  lia-  is  mandatory,  and  not  diacretionary.  Va- 
ble  for  liartng  omitted  to  minatruot  them  son  a.  Augusta,  SB  Ga.  642  (1868).  The 
oriEinally.  Approved  18  N.  Y.  163,  luAi,  expression,  in  a  aupplemental  charter, 
per  Seidell,  J.;  per  Denio,  J.,  8  N.  Y,  168,  "  it  shall  he  lawful,"  conatrued  not  to  en- 
4S8;  per  Allen,  J.,  lb.  481.  The  aame  join  an  imperative  duty  on  the  corpora- 
doctrine  has  been  declared  in  New  Jersey,  tion,  Seiple  v.  Elizabeth,  S  Dutch.  (N. 
StaU  D.  Newark,  4  Dutch.  491  ;  Seipie  J.)  407;  Steines  v.  FraDklin  Co,  48  Mo, 
B.  Elizabeth,  3  Dutch.  407;  Reed  d.  187(1871).  PritxiU  aetion  iat  breach  of 
Bainbriiigc,  1  Southard,  851,  S68.  Com-  ttatiiUvy  d<Uy,  when,  Heeny  v.  Sprague. 
pare  Reock  v.  Newark,  4  Vroom  (33  N.  11  R.  I.  466;  B.  o.  23  Am.  Rep.  502.  Rule 
J.  L.),  129.  See,  further,  the  chapter  on  in  the  English  courta.  Addison  on  Torts 
Actions,  potL,  chap.  ixiiL  (4Eng.  ed.),  1064.   See,  further, /xul,  sees, 

fTften  wordu  art  impenUive,  and  vihtn  488,  832,  836,  857,  SOB,  9S4,  B4S. 
directory,  see  further.  Grant,  Corp.  S4,  86; 
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§  99  (63).  Sams  «abj«ct  — It  is  also  sometimes  difficult  to  deter- 
mine whether  specific  duties  preacribed  by  the  charter  or  incorpo- 
rating Bctresi  upon,  the  eorporation  or  upon  the  aldermen  or  other 
officers  named  in  their  individual  capacity.  The  question  also  is  one 
of  constructiou.  The  general  rule  is  this :  that  where  powers  per- 
taining to  the  duties  of  a  corporation  are  conferred  upon  those  who 
officially  represent  the  corporation,  such  powers,  unless  the  contrary 
appears,  are  deemed  to  be  conferred  upon  them  in  their  corporate, 
not  their  iadividual  character;  in  other  words,  upon  the  corporation 
itself 

§  100  (64).  BxempUon  of  Mntdolpal  RaTonae*  from  Jndlotal  8eU- 
nro  (or  Debta.^- Municipal  corporations  are  instituted  by  the  supreme 
authority  of  a  State  for  the  public  good  They  exercise,  by  delega- 
tion from  the  legislature,  a  portion  of  the  sovereign  power.  The 
main  object  of  their  creation  is  to  act  as  administrative  agencies  for 
the  State,  and  to  provide  for  the  police  and  local  government  of  cer- 
tain designated  civil  divisions  of  its  territory."  To  this  end  they  are 
invested  with  governmental  powera  and  charged  with  civil,  political, 
and  muuicipal  duties.  To  enable  them  beneficially  to  exercise  these 
powers  and  discharge  these  duties,  they  are  clothed  with  the  author- 
ity to  raise  revenues,  chiefly  by  taxation,  and  subordinately  by  other 
modes,  as  by  fines  and  penalties.  The  revenue  of  the  public  corpo- 
ration ia  the  essential  means  by  which  it  is  enabled  to  perform  its 
appointed  work.  Deprived  of  its  regular  and  adequate  supply  of 
revenue,  such  a  corporation  is  practically  destroyed,  and  the  ends  of 
its  erection  thwarted.'  Based  upon  considerations  of  this  character, 
it  is  the  settled  doctrine  of  the  law  that  not  only  the  public  property 
but  also  the  taxes  and  public  revenues  of  such  corporations  cannot 
be  seized  under  execution  against  them  *  either  in  the  'treasury  or 
when  in  transit  to  it.     Judgments  rendered  for  taxes,  and  the  pro- 

•  Connd  v.  Ithun,  18  N.  Y.  ISi,  per  provided   for   filling  the  vacano;  in  the 

&ldt)t,J.,  p.  170;  Hicbok  v.  PUttsbnrg,  commiisiini. 

IS  Barb.  8.  C.  427;  Gliddeu  «.  Unity,  10  Where  all  are  notified  to  nttend,  m  itu> 

Fort.  (SO  "S.  H.)  104,  119;  post,  sees.  208,  jonty  may  act.    Pod,  sees.  321,  note,  283; 

2S8,  237,  87*  ttmq.      A  power  conferred  Aetor  d.  New  York,  «2  N,  T.  697  (1875); 

by  atatate  apon  tiree  or  mort  permm*  ta  '  AaCor  v.  New  York,  62  N.  Y.  GSO,     Pre- 

Mminisaionera,  or  othertrise,  for  ft  pablio  anmptdon   as  to    notice,  lb. ;  post,  chap, 

parpoae,  ii  not  extinguiahed  bj  the  death  ziiii. 

of  one,  where  no  provimon  eiieta  for  Gil-  '  AiiU,  chap.  ii.  sees.  9,  SS. 

log  the  vacancy,   bnt   wata  in  the  snr-  '  Teit  approTGd.     Saloy  r.   New  Or* 

Tjvora.     People  r.   Palmer,  62  N.  Y.  83  leuu,  8S  La.  An.  79. 

(187S):  People  v.  Mayor,  to.  of  Syracnae,  *  Brown   p.  Gates,  Treaanrer,  &c.,  15 

83  N.  Y.  291,  297  (1876),  dUtinguiahing  W.  Ta.  181. 
People   V.   Noatrand,   where  the  atatate 
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ceede  of  snch  judgmeDta  in  the  handa  of  officers  of  tbe  law,  are  not 
subject  to  executioD  unless  bo  declared  by  statute.  The  doctrine  of 
the  inviolability  of  the  public  revenues  by  the  creditor  is  maintained, 
although  the  corporation  is  in  debt,  and  has  no  means  of  payment 
but  the  taxes  which  it  is  authorized  to  collect' 

§101  (65).  OamUhmant.  —  Upon  similar  considerations  of  pub- 
lic policy,  municvpal  corporations  and  their  officers  have  usually, 
though  not  uniformly,  been  considered  not  to  be  svijfeet  to  garnish- 
Tnent,  although  private  corporations,  equally  with  natural  persons, 
are  liable  to  this  process.     The  cases  on  the  subject,  as  respects 

>  Edgerton  v.  Municipality,  1  La.  Ad.  nicipol  powers  of  police  and  local  govem- 
f  S5  (lS^S)i  altera  the  subject  is  ably  dia-  ment,  csnaot  be  sold  on  eivcntion  sgaiuit 
cussed  in  the  opiDian  of  Boit,  J.  He  says:  the  corporation.  In  Police  Jurj  p.  Mich- 
"Onthc  Grat  view  of  this  question  thara  ael,  1  La.  Ad.  84,  a  seizure  of  public  build* 
is  Mmetbing  very  repugnant  to  the  moral  ings,  &c,  by  a  creditor  was  eujoined. 
•enas  in  ths  idea  tbat  a  municipal  corpo-  The  pablic  nature  of  municipal  corpo- 
ration should  contract  debts,  and  that,  rationa  ia  well  illustrated  by  the  decision 
having  no  resonrces  but  the  taxes  which  of  the  Supreme  Conrt  of  the  United 
are  due  to  it,  then  should  not  he  sub-  States,  in  the  case  of  The  United  States  v. 
jected  by  legal  process  to  the  satiifao-  The  Baltimore  *  Ohio  Railrood  Co.,  17 
tion  of  tt«  creditors.  This  considera-  WalL  322  (1872).  The  case  involved  the 
tion,  deduci:d  from  the  principles  of  moral  right  of  Cmgreat  to  levy  a  tax  upon  the 
duty,  has  only  given  way  to  Che  more  en-  income  or  property  of  a  monicipal  corpo- 
laiged  contemplation  of  the  great  and  ration,  and  viewing  such  a  corporation 
paramount  interests  of  pablic  order  and  as  an  arm  of  the  State,  and  partok- 
the  principles  of  government."  Pi.  440;  ing  of  the  State's  exemption  from  lia- 
B.  P.  Unnicipality  i.  Hart,  6  La.  An.  bility  to  be  taxed  upon  the  means  and 
5T0  (1651).  Thia  case  holds  that  a  ju<lg-  instrumentalitieB  employed  in  conducting 
ment  in  favor  of  the  corporation  for  a  (ine  its  operations,  it  waa  held  that  the  tax 
incurred  for  a  violation  of  a  muniripat  Bought  to  be  enforced  onder  the  Internal 
ordinance  lacxempt  frraa  execution;  hut  Revenne  Act  could  not  be  collected.  Fori, 
that  an  ordinary  rUbl  due  the  corporation  sec.  77S.  The  still  later  and  notable  case 
(as  on  a  bond  taken  for  paving)  is  liable  of  Meriwether  v.  Garrett,  102  U.  S,  473 
to  be  seized.  But  juart.  In  Edgerlon  (1880),  noted,  iti^o,  chap,  vii.,  still  more 
D.  Municipality,  tapra,  it  waa  decided  distinctly  illustrates  llie  principles  of  the 
that  the  public  taxes  and  revenues  of  the  text.  Poet,  sec.  1SE>  ei  teq.  See  chapter 
corporation  could  not  be  seized  andfr  exe-  on  Taxation,  potl.  Property  owned  by  a 
cntion.notnitbstandiDg  the  genera]  provis-  city  as  an  investment  of  funds  merely, 
sion  of  the  Code  of  Practice  of  Louisiana,  held  liable  to  seizure  on  execution.  New 
anthorizing  the  seizure,  under  cierution,  Orlrans  v.  Insurance  Co,,  23  La.  An.  31 
of  "all  sums  of  money  which  may  be  (1871).  Inthiecaae  the  conrt  declare  a 
dne  to  the  debtor  in  whatsoever  right,"  distinction  between  it  and  Edgerton 
—  this  general  language  being  construed  Municipality,  tupra,  and  Police  Jury 
to  refer  alone  to  right*  of  property,  and  Michael,  1  La,  An.  84;  but  gtuBre.  C 
not  to  taxes  imposed  for  the  protection  of  derhill  v.  Calhoun,  63  Ala.  216,  approv- 
those  rights.  So  io  The  Railroad  Co.  D.  ing  the  text.  Po^,  sees.  578,  860 
Muuicipnlity,  7  La.  An.  148  (1852),  it  834.  The renudy  of  crediti^ of  mnaidpai 
was  held  that  perpetual  ground  rents,  ere-  corporations  ia  discussed  in  the  sabee- 
ated  and  intended  by  the  legislature  to  qnent  chapterson  Ccatiacta  and  Handa* 
form  part  of  the  permanent  revenue  of  mus.  * 
the  city  to  enable  it  to  sxetdse  its  un- 
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municipal  corporations,  are  referred  to  in  the  note ;  and  it  wQI  be 
seen,  on  examination,  that  some  of  them  turn  on  the  construction  of 
particulfti  statutes,  and  that  the  judges  differ  in  opinion  respecting 
the  policj  and  expediency  of  subjectii^  upon  general  principles, 
snch  corporations  to  the  process  of  garnishment.  The  author's 
view,  where  the  question  is  left  entirely  open  by  statute,  is,  that,  on 
principle,  a  municipal  corporation  is  exempt  from  liability  of  this 
character  with  respect  to  its  revenues  and  the  salaries  of  its  officers, 
but  that  where  it  owes  aji  ordinary  debt  to  a  third  person,  the  mere 
inconvenience  of  having  to  answer  as  garnishee  furnishes  no  suffi- 
cient reason  for  withdrawing  it  from  the  reach  of  the  remedies 
which  the  law  gives  to  creditors  of  natural  persons  and  of  private 
corporations.' 

'  The  Sopreme  Court  of  Peivuslvnia  accotut  of  ««lat7  due  to   their  officera. 

is  of  the  npinion  that,  on  principle,  a  [nu-  Hairthome   v.    St.    I<ouis,    11    Ho.   50 

nicipal  corporation  or  iti  officers  ire  not  (1S47);  e.  P.  Fortune  e.  St.  Lonia,  23  Mo. 

subject  to  gnrniEhment  or  attachineiit  or  339  [1BG6),  where  the  decision  ii  placed 

ereeutioD,  and  that  by  the  Btatutes  of  thnt  upon  the  brosd  ground  that  inch  corpo- 

State   they  are  not  made  liable  thereto,  rations  are  not  liable  to  be  gnrniahed,  Mid 

Erie  v.   Knupp,  29  Pa.  St   17S   (13S7J;  not  on  the  ground  that  an  officer's  salary 

BiTlklej  V.  Eckert,  S  Bon-  (Ph.),  S68,  per  is  exemjit  from  eucb  process.      See  also 

Sargamt,  J.;   8.    r.  MnDougal  n.  Snper-  Nener  v.  Fallon,  18   Ho.  S77.     Since  the 

Tisots,  4  Minn.  1S4;  Bradley  D.  Sichmoud,  first  edition   of   this   work   the   St^rniu 

9  Vt.  ISl;  Bumhara  t>.  Fond  du  Lac,  15  Court  of  Jlaaouri  lua  modified  iii  an  un- 

'TfiM.  193  (1862),  where  the  inconvenience  portant  respect   the  broad  statement  of 

of  the  opposite  doctrine  is  forcibly  painted  the   doctrine   held   in   the   farmer  cases, 

out  by  PaiT\t,  J.;  Merrell  v.  Campbell,  49  See  Pendleton  e.  Perkina  and  the  City  of    . 

Vis.  S35;  Drake  on  Altauh.,  sec  518,10;  St.   Louis,   49   Mo.   5GS  (1872).     It  woa 

Hadl?y  n.  Peabody,  13  Gray,  200;  Brown  there  held,  after  great  consideration,  that 

».   Gates,    15  W.  Ta.   131.     Approving  a  city  oorporution  in  that  Slate  is  subject 

text,    Drox  >.   Baton  Rouge,   3fl  La.  An.  to  garnishment,  where   the   main   debtor 

340;    Walker   ir.   Cook,    129   Mass.   577;  has  absconded   so  that  judgment  cannot 

Stale  V.  Eberly,  12  Keb.  516.     That  the  be  obtained  against  him,  and  he  has  no 

talary  of  cm  o£icer  of  »  mnnicipo]  corpo-  property  in  the  State  subject  to  attaoli- 

ratioD  cannot   be   garnished,   see   School  ment,  but  has  money  in  the  city  treas- 

Diltrict,   &c    c.   Gage,    39    Mich.   4S4;  ury  belonging   or   due  to  him;  and  that 

Hebel  v.  Amazon  Ins.  Co.,  SS  Mich.  407;  it  may  in  such   case  be  reached  by  Inll 

IFallace  s.  Lawyer.  S4  Ind.  501;  tlerwiu  in  equity  in   the   Erst  instance   without 

B.  Chicago,  46  111  133;  Chicago  o.  Halsey,  a  previous  jndginent  at  law,  and  witbout 

25  IIL  S96;  Thayer  i.  Tyler,  5  Allen,  9G;  showing   fraud  or  other  ground  of  equi- 

Colby  V.  Coates,  ft  Cush.   559;  Clark  v.  table  jurisdiction.    It  was  so  decided,  not- 

MobUe,   38    Ala.    821     (salar;  of  school  withstanding  the  garnishment  act  in  terms 

teaclipr)  ;   Hightower  v.   Staton,  S4   Ca.  exempts  municipal  corporations  from  its 

lOS;  Ucl.el1an  «.  Young,  51  Go.  399;  B.  c.  operation.     The  opinion  of  Blm,  C.  J.,  is 

SI  Am.  Kep.  276;  Hadley  v.  Peabody,  13  very  full  and  elaborate. 
Gray,  200;   or  bi  naehed  by  proee^ingt         In  Tenna$u,  a  municipal  corporation 

mippUmtrUary   to    actadion.    BoeOer    «.  is  not  subject  to  garnishment  at  the  suit 

Antes,  SS  Hino.  132.  of  a  creditor  of  one  of  its  employees;  citing 

In  Minaari,  also,  it  Is  held  npon  gen-  Bank  b.  Dibrell,  3  Sneed,  379;  Bumham 

end   priuciplei   that   municipal   cnrpom-  d.  Fond  du  Lac,  IC  Wig.  IBS;  Chicngn  v. 

tloDS  are  not  subject   to  ganiiahment  on  Haaley,  25  111.  598;  Baltimore  c.  l^ont,  g 
VOL.  I.  — 11 
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WiUiamB  v.   Boardman,    E>   Allen, 
In   Maryland,   DotwithBtandiiig  a 

(1877)  ;  s.  a  21  Am.  Bep.  327.     So  in  general  aUCutu  of   the   State  authorized 

Qcorgia,    HcLellui    d.    Youd^    64    Ga.  the  gamiahiueat  of  any  "  pRnioD  or  per- 

S99;  8.  c.  21  Am.  Rep.  276.     So  in  In-  tana  whatever,  corporaU  or  sole,"  it  wai 

diana,  Wallste  e.  lawyer,  G4  Ind.   GDI;  held  that  municipalittea  were  not  inclaited, 

B.  c.  23  Am.  Rep.  661.     In  Kentucky  a  and  that,  upon  general  grounds  of  public 

city  may  bu  garniahed  in  respect  of  salary  poliuy  md  convenience,  the  city  could  not 

due   to  officere.      Bodman   ti.  Mueselman,  be  garniabed  iji  respect  of  money  due  from 

12  Bnsh,  3C*  (lS7S)i  s.  c.  2S  Am.  Rep.  the  salariea  of  ita  officers,  although  the 

734.  officer  whose  salary   waa  attached  coald 

In   ConTiecticul,   public  ofBcera  having  hare  sued  the  city  therefor.     Baltimorv  v. 

money  in  their  hands,  to  which  an  indi-  Root,  S  Mil.  65  (1856).     The  city,  in  this 

vidua!  is  entitled,  are  not  subject  to  gar-  caac,  ivag  gamislied  in  respect  of  money 

niahment  at  the  suit  of  the  creditor  of  dne  from  it  to  n  polite  officer. 

eucb  individual.      Stillman  n.  laham,  11  But  in  Aci^  Hamjwlire,  under  ■  statute 

Conn.  123  (1835),  and  cases  cited;  Ward  making  "any  arrpanUiim  possessed  of  any 

V.  County  of  HarCford,  12  Conn.  404,  40S.  money  "  of  the  debtor  subject  to  garnish- 

And  in  that  State  ■  county,  not  having  ment,  a  totcn  was  held  to  be   iiicluded. 

power  to  contract  a  debt   for   which   an  Whidden  v.    Drakf,    6  N.   H.   18.    Sea 

action  will  He  against  it,  is  not  sabject  to  Brown  v.  Heath,  45  N.  H.  168.     Id  /dim 

garnishment   in   such  a  case.      Ward   c.  it  was  held  that  the  vorda  "  debtor  or  per- 

Counly  of  Hartford,  12  Conn.  404.     But  son  holding  property,"  in  the  attachment 

under  a  statute  enabling  towns  and  cities  act,  extended  to  inunici]>al  corporations, 

to  contract    debts,   and    which    provides  anil  that  they  were  subject  to  garnishmeDt 

that  debts  dne  from  "an;  person  "  to  a  with  respect  to  ordinary  debts  which  they 

debtor   may  be  attached,   these  corpora-  owed  the  toain  debtor.     Wales  v,  Mneca- 

tions    may   be   factorized    or   garnished,  tine,  4  Iowa,  80'^  |1356).     Tlie  decision  of 

Bniy  V.  Wallingford,  20  Conn.  416  (18G0J.  the  court  asserts  the  liability  to  ^misb- 

Id   JVeu)  Jeney  a  mnnicipnl  corporation  ment  on  general   principles  ;   but  subse- 

may  be  garnished,      Davia  v.   Graves,  S  quently  the  legislature  enacted  that  "a 

Vroom  (38  N.   J.   L.),    104;  see  Jersey  municipal  or  political  corjmration  should 

City  V.  Horton,  9  Vroom  {SB  K.  J.  L.)  88.  cot  be  garnished."     Rev.  1860,  sec.  3196. 

Alabama :  In  Underbill  v.  Calbonn,  63  Under  the  legislation  of  Iowa,  the  siemp- 

Ala.  216  (overruling  Smoot  «.  Bart,  33  tion   from   gamishineDt  is  complete  and 

Ala.  flS),  it  was  held  that  on  grounds  of  universal.      Jenka  v.  Tovnshtp,  15  Iowa, 

pnblio  poliqra  judgment  creditor  of  a  mu-  661.     Requisites  of  notice  to  corporation, 

nicipal  corporation  cannot  reach  by  gar-  Claflici  n.  Iowa  City,  12  Iowa.  284;  Wil- 

niahment  funds  accruing  to  it  by  taxation  liams  d.  Kenney,  SS  Mass.  142.     In  Ohio, 

whether  in  course  of  collection  or  after  under  a  statute  which  provides  that  "any 

being  paid  into  the  treasury.      Major  v.  claims  or  chosen  in  action,  due  or  to  be- 

Bowland,  36  Ala.  408,  holds  that  a  mn-  come  due  "   to  the  judgment  debtor,  or 

nidpal   corporation   cannot  be  garnished  "  money  which  he  may  have  in  the  hands 

as  respects   accruing  salsries  to  its    offi-  of  any  person,  body  politic  or  corporate," 

cere.     Se«  also  Clark  v.  School  Comm'ra,  are  Kubject  Co  execution,  saliries  of  offi- 

86  Ala.  621.    But  by  act  of  the  legisla-  cers  of  incorporated  cities,  due  and  un- 

ture  (1866),  process  of  garnishment  lies  paid,  may  be  subjected  by  the  judgment 

against  a  naoicipal   corporation  to  sub-  creilitors  of  such  officeis  to  the  payment  of 

ject  the  wages  or  salary  of  a  policeman  to  their  judgments,  and  municipal  corpora* 

the  Batiafaction  of  &  judgment   obteined  tiona   may  be   garnished  with  respect  to 

against  him.     City  Council  r.  Van  Dom,  such  salaries.     The  court  admits  the  con- 

41  Ala.  606,  ovemiitnR  Mobile  «.  Bow-  flict  in  the  decisions  of  other  Slates  upon 

land,    and  Clark   v.   Mobile    S.    C,    36  simihu'  statutes,  hut  regards  the  conatmc- 

Ala.  621.     In   HitttneJiiurltt  a  county  is  tiou  above  given  as  being  in  accordancs 

not  chargeable  as  a  garnishee  for  juicn^  with  public  policy  and  the    meaning  of 
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the  itatnte.    Nswftric  e.  Funk,  IS  Ohio  adopted,  uid,  in  the  absence  of  a  statnte.  i 

St  46£  (1804).      In   /ZUhom,   municipal  city  u  smY^ed,  to  gamMmeiU  fvr  m  ordi' 

corpontiona  are  not  ml^Act  to  gamiah-  Mary  dtU  due  by  it  to  a  third  person. 

ineDt  io  any  cmc,  no  matter  what  may  be  City  of  Laredo   v.   Nolle,  flS    Tez.   369 

the  elwneter  of  th«  indebtedness.    This  (quoting  text). 

poeition  is  maintained  by  Lawrmei,  J.,  In  JTiuwai  a  city  cannot  be  garnished 

with  great  force.     Uerwin  v.  Chicago,  4S  and  made  liable  to  pay  a  creditor  of  its 

lU.    ISS;    Bums  e.    Harper   (money   in  creditor    without   eipresa  statatory   pni- 

haads   of   school    diisctors),    69   HI   21  vision.     SnitEer  e.  Wetliogton  (Snp.  Ct. 

(1871)  ;   Hillison  v.   Fisk,   43   JU.   112.  K^nsaa,   leSB),    38   Am.    Law  Beg.  281, 

So  in   louia,  Jenks  v,   Townahip,  tupra,  and  note  citing  and  reviewing  the  casen. 

Waiver.     CUpp  d.  Walker,  26  Iowa,  31S.  HoU,  C,  asid:  "  Citiea  are  ■  part  of  the 

In  JftsnewtoA  judgment  debtor  may  be  government,  and  shauld  not  be  required  to 

ordered  to  aaaign  to  his  creditor  a  debt  become   involTed  in  litigation  in  which 

due  him   from  a  municipal  corporuUoa.  they  have  no   interest.     This  exemption 

Enlght  e.  Nash,  22  Hinn.  462  (lB7fl).   In  from  garnishment  process  is  based  entirely 

Taait  the  view  suggested  in  the  text  is  upon  the  groond  of  public  policy." 
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CHAPTER  VI. 

IfUNICIPAL  CHABTEBS  —  OONTISCEDi 

Special  Powers  and  Special  LimitaHima  upon  ordmary  Municipal 
Powers. 

1 102  (66).  Ontiina  or  flabjsot.  — While  mimicipal  coiporatioDS 
are  everywhere  instituted  for  the  same  general  purposes,  heietofote 
explained,'  and  while  there  is  a  staking  resemblaoce  in  the  authot^ 
ity  with  which  they  are  clothed,  yet,  except  when  organized  under 
general  acts,  the  powers  given  to  them  in  their  single  and  separate 
charters  are  various,  both  in  character  and  extent.*  True  policy, 
indeed,  requires,  as  before  suggested,  that  the  powers  of  these  bodies 
should,  in  general,  be  confined  to  subjects  connected  with  civil 
government  and  local  administration;  but  legislatures  are  usually 
liberal  in  grants  of  this  character,  and  there  is  no  limit  to  the  facul- 
ties and  capacities  with  which  municipal  creations  may  be  endowed, 
except  as  that  limit  is  contained  in  the  State  or  Fedeial  Constitu- 
tion.' The  leading  powers  ordinarily  granted  to  municipalities,  such 
as  those  relating  to  contracts,  eminent  domain,  streets,  taxation, 
oitliuances,  corporate  oflBcers,  actions,  and  the  like,  will  be  hereafter 
separately  treated.  But  it  will  be  convenient  to  notice  in  this  place 
certain  special  powers  usually  or  often  conferred  upon  municipalities, 
and  some  special  limitations  upon  ordinary  mwiictpal  powers,  and 
the  construction  which  such  provisions  have  judicially  received. 

We  shall  here  consider  the  following  subjects  as  they  relate  to 
municipal  corporations :  — 

1.  Wharves,  §§  103-113. 

2.  Ferries,  §§  114^116. 

3.  Borrowing  Money,  §§  117-129. 

4.  Limitations  on  the  Power  to  create  Debts,  §§  130-138. 

5.  Rewaids  for  Ofiendere,  §  139. 

6.  Public  Buildings,  §  140. 

7.  Police  Powers  and  Regulations,  §§  141, 142. 

8.  Prevention  of  Fires,  §  143. 

>  Antt,cbaj».i.  a.; rupra,aetx. 99,^00.         *  Ante,  lux.  12,  14,  79,  tni  chap.  fT. 

*  jitUt,   aac.    89,    irhere   the   general  pcmim,      Aurora    v.   Watt,    9    Ind.    71 

model  of  BD  ordinary  mnnidpal  eotpon-  {1SG7). 

tioD  ii  giveiL 
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9.  QoaiaBtiDe  and  Health,  §§  144-146. 

10.  Indemnifying  Officers,  §§  147,  148. 

11.  Famiabing  Entertainmeata,  §  149. 

12.  Impounding  Animals,  §  150. 
la  Rirty  WalU,  §  151. 

14   Pnblic  Defence,  §  152. 

15.  Aid  to  Bailway  Companies,  §  153. 

§  103  (67).  WbarrvB  and  "Wbtatagp.  —  Among  the  special  powers 
often  conferred  hy  the  legislature  upon  municipal  corporations 
bordering  upon  the  high  seas  or  navigable  waters  is  the  atUlwrilff  to 
ertct  wharves,  and  (Aargre  v^rfage  as  a  compensation  tor  making 
and  keeping  the  same  and  their  approaches  in  a  proper  and  safe 
condition  for  the  landing,  loading,  and  unloading  of  vessela'    The 

<  Comnniiimiai  *.  Alger,  7  Cjoh.  SS;  Now  Toric,   105  N.  T.  4II>;  Langdon  if. 

8S  (lUl);   PoUard'a  Lmate  v.  H*gu^  8  Mayor,  &c.  of  New  Yoi^  98  S.  V.  139, 

Hot.  (U.  S.)  aiS;  Unnicipality  >.  Pemn,  and  eawa  cited;  Tnmw  n  Peopte'i  Ferry 

al^  As.  fi3S{18«T];  Wariley  ».  Hunid.  Co.,  31  Fed.  R«p.  90.     Sroak^:  Brook- 

I^Uty,  9  Rob.  (La.)  3S4;  Nev  Orleans  v.  lyn   i>.   New   York  TBrrjr  Co.,  87  N.  Y. 

Vnlted  States,   10   Pet    662,   7S7i    Tb«  304.     New  Orlatiu:    The   lials   E.,   30 

Wbarf  Case,  3  Blmd  Ch.  (Md.)  383;  111.  Fed.  Rep.  870;  SUver  n  Tofain,  28  Fed. 

Ac  Co.  T.   St.  Lnuia,  3  DitloD  C.   C.  S.  Eep.  MS;  Railro«l  Co.  n.  Etlennwi,  105 

70  (1873);  Packet  Col  s.  Keokuk,  96  U.  U.  S.  IflS;    New  OHmiu  s.  Wilmot,   31 

a.  80  (1877);   diatingiuBhed,  Baldwin  v.  La.  An.  69. 

Vranks,  120  17.9.688;  Bunsyv.  Keoknk,  lV}iar/a9tdKirge3m\iAheTtnt(maiU{aeo 
M  U.  8.  SSi  (187S);  Weber  n.  Harbor  tn/Vo,  Me.  112).  and  may  be  TTwiuafaJ  Jy 
Gonun'ia,  18  Wall.  fi7  (1878);  Packet  Ca  tht  lonnagt  of  vetaelt  uaing  a  wharf ;  and 
V.  at  Lonis,  100  D.  8.  433  (1879);  Tick^  this  is  not  a  duty  of  tonnags  within  the 
borg  ■.  Tobia,  100  D.  a  490  (1S7»);  meaning  of  the  Constitution  of  the  United 
Bnlraad  Co.  «.  Kllerman,  103  U.  3.  16«  States.  Ouacbits  Packet  Co.  e.  Aiken,  121 
(1881);  note  to  18  Am.  and  Eng.  Corp.  U.  S,  144  (18SS)  ;  Packet  Co.  t>.  Catletts- 
Caa.  511;  Mayor  of  St  MaitiosvilU  >.  buig,  105  U.  S.  6GS;  Packet  Co,  v.  3t 
Stauner  Haij  Lewis,  33  La.  An.  1293;  Louis,  100  U.  S.  42S  ;  Padiet  Co.  v.  Reo- 
TbeOeoevai  IS  Fed.  Rep.  874;  Leathers  kuk,  es  U.  S.  SO;  Transportation  Co.  t>. 
V.  Aiken,  9  Fed.  Rep.  679.  Such  a  power  Parkenbnrg,  107  U-  S.  S91  ( -■  wharfage  " 
doea  not  violate  the  Conslitutiun  of  the  snd  "  dnty  of  tonnags  "  defiaed  and  dis- 
united States,  locket  Co.  v.  Catlstts-  tingnished);  K.  W.  Packet  Co.  v.  St. 
har^  105  U.  8.  S&9.  Hie  ri^t  of  a  ma-  Lonis,  4  Dillon,  10  (187S);  Keokuk  r. 
Didpality  to  collect  wharftge  is  in  com-  Packet  Co.,  4S  Iowa,  196  (1S76);  a.  c. 
pensation  for  actual  nse  of  stnictnre*  pro-  afflnoed,  95  U.  S.  SO  (1877);  BUermati 
Tided  by  the  mmkipality.  Railnad  s.  v.  HcMaina,  30  La.  An.  190.  Sec,  also, 
Elleniun,  10}  U.  3.  166;  New  Orieans  v.  United  States  d.  Dalutli,  1  Dillon  C.  C. 
Wilmot,  81  Ia  An.  66.  Ad  incoqmtsled  469;  Packet  Co.  e.  Atlee,  2  Dfllnu,  479 
town  cannot  charge  whar&ge  (br  tha  osa  (1873);  B.  c.  21  Wall.  389.  In  HcUur- 
td  an  nnimpnnd  ri*ei  bank  in  (rant  of  ny  *.  Baltimore,  M  Hd.  103,  it  was  held 
it.  Christie  v.  Halden,  38  W.  Va.  887  that  dM  "dedUatim  af  a  ttrrti  to  puilie 
(ISSt).  See  iafhii  Kc  112,  note;  For  tm  at  a  liml  extnutnig  to  Ih*  unUtr  tnniei 
rigkU  and  pouen  oj'  C%  of  jV»w  ymi,  in  with  it  by  necessarj-  iroplKMion  the  risht 
Tsspeet  to  wharres,  see  Khigriand  e.  N«w  of  the  dty  to  extend  it  idW  a  hsrbor  by 
Ymk,  lie  N.  T.  BW  (1888);  WilBanwn.  t)»  oonstnetioo  of  a  ular/  at  At  eni 
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authority  of  the  State  over  navigable  waters  and  the  shores  is,  of 
course,  siAject  to  the  Constitviion  of  the  United  States,  and  the  laws 
made  in  puTsuance  thereof  regulatiug  commerce,  and  to  the  admi- 
ralty jurisdiction  of  the  Federal  courts.'  Although  the  power  to 
erect  wharves  and  charge  wharfage  is  not  strictly  one  relating  to 
municipalities  in  their  private  or  local  character,  it  ia,  nevertheless, 
competent  for  the  legislature  to  make  them,  in  such  measure  aa  it 
deems  expedient,  the  repositoiy  of  it.^    Such  power  may  be  modi- 

thereo/."    To  aame  effect.  Backus  i>.  De-  man,  lOG  O.  S.  166.     A  city  haa  no  vnted 

troit,  le  Mich.  110.      Infra,  nee.  109  and  tight  to  wharfage.  ■>  What«Tei  powers  th* 

note  ;  tec  110.  raunicipal  body  ri;(htfully  a^joys  otbt  the 

1  State  and  acthorized  municipal  jnJof  aabject  an  derived  from  the  legialatura, 

and  harbor  rrgviaiuma,  whea  not  in  con-  and  ma;  be  revoked   at  anf  time,   not 

flict  with  the  Federal  Constitution  or  Fed-  touching,  of  course,  any  property  of  the 

ernl  l^lsUtioii,  are  valid.     SteaniBhip  Co.  dty  actually  acquired  in  the  course  of  ad- 

e.  .loliffe,  I  Wall  460jCooleyfl.  Buard  of  ministration."     Railroad  Co.  v.  EllenOMl, 

AVardena,  12  How.  (U.  S.)  29S;  Pollard's  lOfi  0.  S.  Iflfl,  172  (IdSl),  ;>«r  JrciUA«iM^  J. 

Lessee  v.  Haf^,  3  How.  313  ;  Ouachita  ■  Fuller   v.   Edinga,    11   Bich.  (S.  C.) 

Packet  Co.  D.  Aiken   (wharfage  charges),  Law,   239    (1858);   Waddington   v.    SL 

121  U.   S.   iH  (ISaS);  Cisco  «.  Roberts,  Louis,    1*   Mo.    190   (1851);     Baltimore 

36  N.  Y.  292;  Port  Wardens  o.  Ship,  ic,  v.  White,  2  Gill  (Md.),  Hi  (1845);  ffU- 

14  U.  An.  289  (1859);  Same  c.  Pratt,  10  eon  e.   Inloes,  11   Gill  &  J.    (Md.)  S61; 

Rob.  (La.)  4S9;  Chapnun  v.    Miller  (pi-  Weber  v.   Harbor  Comm'rs,   18  Waa  B7 

lotBgB  f«e),   2  Speera   (9.  C. )  Uw,  769;  (1873)  ;  RaUroad   Co.    v.    EUerman,   lOS 

Alexander  v.  Railroad  Co.  (duty  on  tun-  U.  5.  166  (1881);  Town  of  Baveusvood 

nagt),  3  Strob.  (S.  C. )   Uw.  594(1847);  v.  Flemings,  22  W.  Va.  b%  whete  u  sot 

State  v.   City  Council,  4   Ktch.   (S.  C. )  conferring  upon  a  town  the  excliaivt  viglii 

Low,    38S ;     CommoDwealth  d,  Alger,    7  to  erect  wharvee  within  its  limits  between 

Cnsh.   53,   82   (1S50)  ;   Wonley   «.   Mu-  ordinary  high -water  mark  and  low-water 

nicipality,    ahore    cited  ;     Jefferson  ville  mark  without  oompensatioo  to  the  ad- 

V.     Ferry    Boat,    3G     Ind.     19     (1870);  jaceat  lot-owners,  was  held  conttitatioual, 

Hsrbor-maater    v.    Southerland,    47   Ala.  and  an  adjacent  owner  enjoined  from  oon- 

611  (1872).    But  State  enactments,  which  atnieling  a  wharf  within  those  limita  with- 

amonnt  to  a  KgaUtion  of  commerce  or  out  the  consent  of  the  town.    The  owner 

imjKiee  a  dnty  on  foDnege,  are  of  course  of  a  private  wharf,   whose  land  ia  oom- 

voiil.     Cannon  v.  Vfw  Orleana,  90  Wall,  pnlsorily  taken  for  a  public  wharf;  ia  not 

677   (1874);    Packet   Co.  e.  St   Paul,    3  necessarily  entitled  to  be  rompeosatod  for 

DUlon,  454;  Peete   tr.  Morgan,   16   Wall,  lou  of  ineomc  fiom  his  private  wharf,  re- 

581  (1873);  Steamship  Co.  v.  Port  Waid-  suiting  from  the  establishment  of  the  pob- 

ens,  e  Wall.  81    (1867).      The   collection  lie  wharf  near  to  the  private  one.     Fuller 

of  wharfage  dnea  does   not  violate  any  u.  Edinga,  atpra.     The  grant  of  an  OTeiit- 

provision  of  the  United  States  Conatitu-  moe  right  to  tap  a  wJiar/,  in  order  to  ie- 

tioB.      Where   a   niunicipul    corporation  cure  ita  erection,  does  riot  violate  the  pro- 

under   express     It^islative    authority    ia  vision   of  a  Scate  Constitution,  declaring 

clothed  with  the  exclusive  right   t«  col-  "that  no  man  or  set  of  mea  are  entitled 

Wt  wharfage  rates  from  all   vessels  that  to  eiclnsive,  separate  public  emolunienia 

make  use  of  its  wharves,  it  ia  a  verted  or  privileges  ftom  the  conimnmty,  but  in 

right  that  cannot   be    impaired   by   the  conaidemtion  of  public  services."    Such 

legislature.      EUertnan    e.    McMaina,    SO  an  improvement  is  beneficial  to  the  public, 

La.  An.  pt.  1,  190.      But  this  is  denied  and,  in  order  to  secure  it,  the  exclusive 

and  overruled  by  the  Supremn  Court  of  profits  for  a  given  period  may  be  granted 

the  United  State*.    Bailroad  Co.  v.  Eller-  to  tlie  oontnietor.     Martin  v.  O'Brien,  U 
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fied  or  revoked  by  the  legislature  at  its  pleasure  if  it  does  not  deprive 
the  muuicipality  of  property  actually  acquired  under  the  exercise  of 
tiie  power.'  It  may  authorize  a  municipal  corporation  to  establish 
a  public  wkarf  upon  private  property  on  making  compensation  to 

the  owner  of  the  land;  and  the  power,  when  conferred  apon  the 

Miss.  (6  George)  21,  (ISGT))  see,  also,  that  inumnch  aa  nnder  its  fnnchige  to 
Geigei  v.  Filor,  8  Flor.  825  (1859).  Ef-  conBtruct  wluries  it  had  expended  lar)(« 
f«ct  of  Ittb  AnMDdment  to  the  Federal  eama  in  making  wharvM  for  the  public 
Constitation  on  the  power  of  the  legiala-  coavenieoce,  it  had  a  tattd  rigM  U>  the 
lure  to  grant  extlutive  priviUga.  See  francblM  and  Its  revennes,  of  vbich  it 
SUnghter  Honae  Caaea,  Ifl  WaU  3S  could  not  be  deprived,  ae  the  l^islatnre 
[liTl).  h«d  Bongbt  to  do,  by  the  act  of  ISflS. 
>  Railroad  Co.  e.  Ellerraan,  105  U.  3,  Second,  it  was  alao  contended  that  it  mu 
Itfl  (1881).  This  case  ailjndged  tno  im-  a  violation  of  the  city's  rifjhta  for  the 
portaat  points.  The  city  of  New  Orleans  nilroad  company  to  permit  the  use  and 
«as  empowered  by  the  leginlsture  to  con-  employoient  of  their  property  as  a  wharf 
Htruct  lerees  snd  wharves  on  tba  banta  of  hy  persona  not  engaged  in  conducting  the 
the  Hissiaaippi  River  within  its  limits,  proper  business  of  the  railroad  comiiaDy, 
and  to  charge  reasonable  compensatiDn  for  thus  opening  a  rival  wharf  business  in 
their  use.  Under  this  authority  the  city,  corapetition  with  the  city  ;  and  that  tbe 
at  itj  expense,  graded  the  banks  of  the  act  of  1369,  if  it  authorizes  this  to  be 
river  atcertain  ]ioints,  drove  piles,  covered  done,  is  in  violation  of  the  ConstJCntJon  of 
them  with  plank  flooring,  and  thus  con-  the  United  States,  which  forbids  the  tat- 
■trncted  wharves  for  the  convenient  land-  ing  of  private  property  without  due  pro- 
ing  of  vessels.  The  legislature  also  an-  cess  of  law.  See  antt,  see.  68,  note. 
thorized  the  defendant  ratlrosil  company.  The  Supreme  Court  decided  that  the 
whose  terminna  was  in  New  Orleans,  to  action  could  not  be  maintained;  thst  the 
construct,  manage,  use,  and  enjoy,  not  »ct  of  1869  did  not  infringe  any  vested 
only  ita  railroad  property  and  appurte-  rights  of  the  city,  and  that  the  question 
nances,  but  also  any  steamboat  pii-ra  and  as  to  whetherthe  conipanyin  constructiag 
wharves  that  the  directors  mif;iit  deem  its  wharf  and  in  leasing  it  out,  as  above 
neceasary  or  convenient.  And  afterwards,  staled,  acted  ultra  vireg,  could  not  be 
by  an  act  passed  in  1869,  the  legislature  raised  by  the  city,  whii:h  was  not  a  Stock- 
authorized  this  railroad  company  to  en-  holder  in  the  defendant  compniiy, 
close  a  portion  of  the  benkx  of  the  river  The  decision  below  (2  Woods,  130),  fol- 
(at  a  place  never  improved  or  used  by  the  lowing  the  decision  of  the  Supreme  Court 
city  as  a  wharf),  and  to  u»e  the  place  thus  of  Iiouiainna  in  New  Orleans  v.  The  Rail- 
enclosed  for  the  purposes  of  a  wharf  for  road  Co.  (27  La.  An.  «4),  >nsed  on  the 
vessels;  am)  the  act  furtlier  provided  that  proposition  that  tbe  act  of  1869  did  not 
no  vessel  should  use  such  wharf  without  confer  upon  the  railroad  company  the 
the  consent  of  the  railrond  company,  and  right  to  charge  wharfage  dnes  against  ves- 
that  all  vessels  so  osing  such  wharf  and  sels  landing  at  the  said  wharf  which  were 
not  nsing  any  other  wharf  in  the  city  in  no  way  connected  with  the  business  of 
thouid  bt  txempt  from,  Iht  pnymeiU  of  the  railroad  company,-  anil  tin?  right  to 
lerce  and  mharf  dua  to  Ok  eUy.  The  maintain  a  free  wharf  for  such  vessels, 
railroad  oompany  afterward  leased  its  was  reversed.  On  Ihis  point  tbe  Supreme 
wharf  to  others,  which  lease  provided  that  Court  was  of  opinion  that  the  city  was 
vessels  coming  to  the  consignment,  cos-  not  entitled  to  raise  the  question  thst  the 
tody,  or  caie  of  the  lessees  might  load  and  company  was  violating  its  (^barter  in  this 
onload  their  cai^goes  on  the  said  wharf,  reepect,  and  under  that  rowr  to  create 
txmpl  from  Xcharf  and  levee  dues  la  the  and  protect  a  monopoly  which  the  law 
tUjf.     The  city  nuule  two  paints ;   Fira,  did  not  give  to  it. 
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moDicipality,  cannot  be  arrested  by  an  offer  on  the  part  of  the  land- 
owner himself  to  eract  a  whart^ 

§104  (68).  PnbUo  and  Prtvat*.  —  Wharves,  piers,  quays,  aud 
laiidiug  placea  may  be  either  publie  or  private.  They  may  be,  in 
their  nature,  puUic,  althongh  the  property  be  owned  by  an  indi- 
vidual If  private,  the  public  have  no  right  to  use  the  erection 
without  the  owner's  consent,  express  or  implied ;  ^  if  public,  they  may 
be  used  by  persons  generally  upon  the  payment  of  a  reasonable  com- 
pensation. Whether  they  are  public  or  private  depends,  in  case  of 
dispute,  upon  circunutaQces,  such  as  the  purpose  for  which  they 
were  built,  the  uses  to  which  they  have  been  applied,  the  place 
where  situated,  and  the  character  of  the  structure.' 

§  105  (69).  Datlu  and  Rlgbta  of  Owner.  —  The  keeping  of  a 
wharf  or  dock,  erected  and  opened  to  the  public,  like  the  keeping  of 
an  inn,  confers  a  geiural  license  to  boats  and  vessels  to  occupy  it  for 
lawful  purposes,  —  a  license  which  can  be  terminated  only  by  notice 

>   Widdingtcn   v.    9t    Louia,     abora  veuel  attached  to  it  nitbont  k  lic«&ae  if 

cited  ;    Imi  Railroad  Co.  v.  liODtan,  1 B  the  piei  be  thereby  endaugered,  do  mattar 

Ohio  St.  299  (1869)1  P>e«  v-  Baltimore  how  great  the  etniBB  of  the  vesther  or  tha 

SI  Hd.  5G8  (1371);  State  s.  Jersey   City,  peril  to  which  the  reiuel  may  be  thereby 

34   K.  J.  h.   GBO.      Hanicipalities   may  sabjected.     That  compcnaatioaia  received 

Dnder  legialativa  grant  build  mhatiia  and  for  tlie  um  of  «  public  wharf  doea  not  de- 

Uvaa  on  jfrocti  bordehiig  on  the   Uia-  prire  it  of  iti  public  character.      Galvev 

aisaippi  River,  and  make  or  authorize  the  ton  Wliarf  Co.  s.  GalvvHton,  flS  Tei.  11. 

mskitlg  of  other  inpnivements  thereon  ;  Wharf:    What  coaatiluUi.   Upon  atum- 

rach  as  a  »l»avAoat  dtpot  Irtatdmg,  for  tlie  tidal  alr«nii,  any  cauBtruction  o[  timber 

storage  of  freight  and  the  conrenienoe  of  or  atone  upon   the   bank,  of  such  aha]« 

bsreliera.     Buna;  ti,   Keokuk,  9i  V.  3.  that  a  vessel  may  lie  alongaide  of  it,  with 

32t  (1878);  8.  c.  below,   4  Dillon,  G9S ;  its  btoodaide   to  the  shore,   constitntcB  a 

111.  &c.   Co.  tr.   St.  Louia,  2  Dillon,  TO.  nbarf;  uii  a  paved  street  extending  lo  the 

Althou^  ita  oharter  and  the  statutes  give  tuater'i  tdgt,   and  used   by   vraaeU  as  a 

a  aij  powet  to  tn»int.i.i  wliarves  and  col-  place  for  receiving  and  discharging  freight 

lect  wharfage,   the  legislature   may  law-  and    passengers,    may  be  wi  desiguated. 

folly  grnat  to  a  railroad  emnpany  a  par-  Keokuk  v.   Keokuk,  ta.  Pscket  Co.,   AS 

Hon  of  AU  Miter  frtnd  f«  ita  own  wharf  Iowa,  196  (1876). 

pnrpoaea.  free  fVotu  the  con^l  of  the  city.  Expenditures  in  providing  wharvea  ii 

Railroad  Compaayi'.  Ellerman,  lOS  U.  S.  the  busts  of  tba  municipality's  right  to 

16A.  collect  wharfage.     Raillnad  Co.   «.  Eller- 

*  A  town  JDOorporatM  under  the  code  man,  105  U.  8.  ISS  <1881}.  A  paved 
of  Weat  Virginia  haa  no  power  to  assess  dreef  extending  a  tu^-imt  deptii  into  Iht 
and  coUect  wharfage  from  the  owner  of  a  taaUr,  and  used  by  the  citizens  generally  far 
private  wharf  who  usea  it  as  the  landing  all  purposes  of  a  atnxt  and  by  vessels  for  a 
of  a  tvrrj  of  which  he  i*  the  proprietor,  landing  place,  is  a  safficient  wharf  to  jos. 
Chriitia  *.  Maiden,  83  W.  Va.  687.  tify  a  city  in  charging  wharfage  on  a  Don- 

*  Dntton  D.  Strong,  1  Black  (U.  3.),  tidal  stream  like  the  MissiaKippi  River. 
S3  (18S1).  The  owner  of  a  prvialt  pier  Keokuk  v.  Keokuk  Ac  Packet  Co.,  it 
may,  it  waa  held  in  thia cms.  cut  looM »  lom,  198,206(1876). 
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and  reqoest  to  remove  the  veasel.^  When  thus  estaUished,  the 
owner  at  common  law  is,  as  respects  the  public,  bound  to  keep  it  in 
good  repair.'  In  view  of  these  obligations  on  the  part  of  the  owner 
of  the  wharf,  the  common  law  gave  him  tke  right  to  distrain  for  his 
whariage  or  toll' 

§  106  (70).  Rlgbt  of  Riparian  Owner.  —  By  the  common  law, 
the  riparian  owner  hat  the  right  to  establish  a  wharf  on  his  ovm  soil, 
this  being  a  lawful  use  of  the  land.*  The  right  t&  judicially  recog- 
nized in  this  country,  and  riparian  proprietors  on  ocean,  lake,  or 
navigable  river  have,  in  virtue  of  their  proprietorahip,  and  without 
special  legislative  auUiority,  the  right  to  erect  wharves,  quays,  piers, 
and  lasdii^  places  on  the  shore,  if  these  conform  to  the  regulations 
of  the  State  for  the  protection  of  the  public,  and  do  not  become  a 
nuisance  by  obstructing  the  paramount  right  oS  navigation.  This 
r^ht  has  been  exercised  by  the  owners  of  the  adjacent  land  from  the 
first  settlement  of  the  country.  The  right  terminates  at  the  point 
of  navigability,  unless  special  authority  be  conferred,  because  at  thia 
point  the   necessity  for  such  erections  ordinarily  ceases.    Such 

>  Beeney   g.   Heaner,  S  Denio,   flSC;  Keokuk  Packet  Co.,  46  Iowa,  19«  (1876). 

Nicoll  tr.  GHrdner,  13  Wend.  2S9  (ISSS);  If  a  city  is  entitled  to  the  wharfage  from 

Idnaiiig  V,  Smith,  i  Wend.  9;  Dnttou  v.  public  vharrea,  aad   the  owdbt  of  a  lot 

Strong,   1  Black,  2S,  distinguished  fcam  adjacent  to  such  wharf  receives  wharfage, 

Heeney  v.  Eeeney,  jupra;  Chicago  Dock  he  is  liable  to  the  city  therefor.    Balti- 

Co.  e.  GarriCy,  115  IlL  155.  more  v.  White  (aamimpsit),  2  Qill  {Md.). 

■  A  municipality  owning  a  wh&rf  is  tii.  The  right,  aa  betweeu  private  per- 
boiuid  to  exercise  the  same  care  aa  a  tons  and  a  ci^  corporadon,  to  Che  money 
requited  of  us  mdividual  owner,  for  the  coUectad  for  wharfage,  may  be  tried  in  an 
convenience  and  aafety  of  boats,  &c.,  action  for  money  had  and  received.  Mur- 
using  it.  Willey  r.  MLegbeuy,  118  Pa.  pby  v.  City  Council,  11  Ala.  686  (1B17). 
St  490.    See,  tiaa,  Watsou  v.  Tumbull.  See  Grant  v.  Davenport,  18  Iowa,  179. 

32  La.  An.  866;  iMfra,  sec.  111.  •  Nicoll  c   Oardtier,    13   Wend.   289, 

■  Hale  da  Port.  Majia,77;  Bradley  on  (1835),  per  Ifelxm,!.;  Lansing  e.  Smith. 
Dtitress,  133 ;  Nicoll  v.  Gardner,  13  4  Wend.  9,  affirming  8.  c.  B  Cow.  146. 
Wend.  289.  The  right  of  dUtreaa  is  reg-  Bee  observations  of  FintA,  J.,  in  Hayot 
ulated  by  statute  in  the  city  of  New  v.  Hart,  96  N.  Y.  443,  467  (1SS4),  as  to 
York,  and  it  waa  there  held,  that  where  nature  of  riparian  rights  and  privilegre. 
wharfage  accrued  in  the  seventh  ward,  Heeney  v.  Heeney,  2  Denio,  fl26;  Myers 
the  owner  of  the  wharf  might  distrain  «.'  St.  Louia,  82  Uo.  867;  s.  c.  below,  3 
therefor  in  the  eleventh  ward.  IS  Wend.  Mo.  App.  288;  Union  Depot  Co,  «. 
289.  See  Lansing  v.  Smith,  4  Wend.  S,  Brunswick,  81  Minn.  297;  R.  IL  Co.  v. 
21.  Wharfage  is  net  properly  a  tax,  like  Schucmeir,  7  Wall.  272  ;  Yates  v.  Mil- 
that  levied  t«  sapport  government,  but  waukee,  10  Wall.  497  ;  Weber  v.  Harbor 
rather  compensation  paid  by  owners  of  Comm'ra,  18  Wall.  67;  Potomac  Sleam- 
veascls  for  accommodation  for  their  boats  boat  Co.  r.  Upper  Potomac  &c.  Co.,  109 
and  merchandise.  Swarti  n.  Flatboats,  U.  S.  £73;  KoVken  ti.  Peon.  R.  R.  Co., 
14  La.  Aq.  243  |1S69);  a.  v.  Keokuk  t>.  124  U.  H- 9SB.     i»/n<,  sec  107,  and  note. 
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structures  are  presumptively  lawful  where  they  are  confined  to  the 
shore,  and  no  poaitive  law  is  violated  in  their  erection.* 

>  Heeney  v.   Hoeney,  S   Denio,  026;  the  pUtutiffc^ald  compel  tbe  city  to  u- 

Thornton  v.  Grant,  10  R.  I.  <77  (1878);  count  by  way  of  daiuages  for  bU  of  the 

S.  C.  If  Am.  Bep.  701;  Sherlock  v.  Bain-  wbitrfage  leceived  by  the  city,  without  at- 

bridge,  il  Ind.  SG  (1872)  i  a.  c.  IS  Am.  lowanct  for  any  expenie  of  coUtding  tie 

Rep.   S03;  WiMODnn,   &c.  Co.  v.  Lyona,  janu,  —  which  Utter  aeemt  to  be  «very 

SO  WJB.  SI;  Dutton  r.  Strong  (action  of  rigid  rule,  aa  it  apparently  goes  b«yond  the 

trespass  by  owner  of  vessel  against  own-  line  of  compensation.     Steers  v.  Brooklyn, 

er  of  priT&te  pier  for  cntdcg  the  venel  101  K.  Y.  fil  (18S5). 

loose),  1  Black  (U.  S.),  S3  (13S1),  distin-  Mparian  righU  such  aa  wharfage,  do 

guisbed   from   H«en«y  v.   Heeoey,   above  not  neceaaarily  oUocA  lo  jfran'*  q/'tonif  by 

cited.     Same   principle  reaffirmed.   Rail-  the  State  vndtr  tida  vxOtr  b*lcne  Oit  ihort 

rood  Co.  D.  Schormeir,  7  Wall.  27S;  Vate*  lint,  or  l«u)-uiaUr  mart.     In  such  caae  the 

V.   Milwaukee,   10  Wall.   iB7;  approTed,  right  to  wharfage  depends  upon  the  terms 

Weber  v.  Harbor  Comm'ra,  IS  Wall.   S7  of  the  grants  or  its  intent  as  shown  by  its 

(1S7S);  llliaois  v,  Illinois  Ceutral  B.  R,  declared  purpose  or  by  fair  inference  from 

Co.   (Chicago  lake  front    cose),  SS  Fed.  its   terms  and  the  surrounding  circam- 

Rep.  730;  State  v.  Jersey  City,  1  Untch.  stances,  such  as  long  continued  prior  nsa, 

|M.  J.)  ESS,  G30;  Wetmore  v.  Brooklyn  &c.     Weber  v.  Harbor  Comm're,  18  Wall. 

Gas  Co.,    42   N.   Y.    364;  Galveston  •.  fi7   (1873);    Potomao   Steamboat    Co.    v. 

Menard,  23  Tbi.  849;  Grant  v.  Davenport,  Upper  Potomac  Co.,  109  U.  S.  672.     The 

18   lows,   179,  per   Wright,  J.      But  in  principles  of  these  cases  were  apjdied  in 

Califamia,  see  Dana  o.  Jackson,  4c.  Co.,  Tumor  r.  People's  Fenr  Co.  -{U.  S.  Cir. 

81  CaL  lis.     As  to  right  to  trtct  vJiarf  Court,   N.  V.),  2!  Fed.   Bep.  90  (1884), 

by  oUier  than  riparian  m/mtr  on  a  tidal  where,  tmder  l}i£  e&eumttaitca,  it  was  bald 

river,  below  high-water  mark,  gyare ;  see  that  the  owner  or  lessee  of  preniisea  along 

Hagan  v.  Campliell,  3  Port.  (Ala.)  9,    In  the  bulkhead  line  at  the  head  of  a  slip, 

this  case  it  is  said  :  "  It  is  clear  that  no  between  two  wharves  owned  by  the  city  of 

part  of  such  erections  con  be  rested  upon  New  York,  was  not  entitled  to  an  injanc- 

the  landa  of  the  riparian  proprietor,  nor  tion  to  restrain  the  erection  of  a  feny  rack 

can  he  b«  excluded  from  the  use  of  the  and   structures    under   anthority  of   the 

water,  or  denied  other  riparian  rights."  Stateand  tbecityin  tbeslipinfront  of  hi* 

See    People  t.   Davidson,    80   Cal.   379;  premises,  which  structure*  when  elected, 

Walker  v.   State    Harbor    Comm'rs,    17  although   they  wonid  impair,  wonid  not 

Wall.  648  (1873);  Packet  Co.  v.  Atlee,  2  cnt  the  complainant  off  fhiin  free  and  open 

Dillon,  479  (1873)  ;   B.  c.  21  Wall.   389.  access  to  his  premises.     The  legislation  of 

The  plaintiff  owned  in  fee,  subjoct  to  the  New  Yorit  applicable  to  the  qnestion  and 

public  easomcnt  of  tmvel  thereon,  land  bi  the  case*  bearing  upon  it  ace  clearly  pre- 

the  centre  of  a   atreet   extending  to  the  sented  in  the  opnion  of  Brmen,  J.      See 

water  line  of  the  East  River,  on  which  he  great  case  of  Langdon  *.  Mayor,  Itc  of 

hod   conatnicted  a   bnlkhead  and  wharf,  New  York,  SS  N.  Y.  129  (1333),  and  ob- 

and  had    the  right  to  collect   wharfage  ;  servations  of  Earl,   J.   pp.   144,   I4fi,   as 

the  city  of  Brooklyn,  without  plsintiTs  to   conitrnction   of  water  grants  by  the 

consent  and  wron^ully,   built   a  pier  at  State  and    by    the    city.       Hohoken   d. 

the  end  of  the  street,  which  pier  wsa  at-  Penn.  R.  R.  Co.,  124  U.  S.  656,  discusses 

tached  to  the  plaintiff's  soil  and  between  the  power  of  the  legislstnre  in  respect  of 

hia  land  and  the  water  line,  and  shut  otf  making  grants  of  land  under  the  naviga- 

the  water  from  the  plaintiff's  wharf;  and  ble  waten  of  the  State.    Gonid  r.  Rndson 

afterwards    the    city    collected    wharfaj^  Biver  R.  R.  Co.,  6  N.  Y.  GS2;  langdon  n. 

from  all  persons  using  the  same.     It  was  Mayor.  Ac.  of  New  York,  S3  N.  Y.  130, 

held  that  the  pier  in  front  of  the  plnin-  144;    Mayor  Sk.   s.   Hart,  9S  N.  Y.  443 

tiff's  half  of  the  street  became  the  prop-  {1884);  I  *high  Valley  R.  B.  Co.  r.  Tmnp. 

erty  of  the  plaintifT  by  accratioD,  and  that  28  Pa.   St    206  ;  Tomlin   n    R.  R.   Co., 
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§  107  (71).  Ltmitationa  on  Rlpailaii  Right.  —  The  rights  of  ripa- 
rian proprietora  in  respect  to  the  ei-ectioii  of  wharves,  are  subject  to 
such  reasonable  limitations  and  restraints  as  the  legislature  may 
think  it  necessary  and  expedient  to  impose.  Therefore  it  is  compe- 
tent for  the  legislature  to  pass  acta  estailisking  harbor  a-nd  dock  lines, 
and  to  take  away  the  right  of  the  proprietora  to  build  wharves  on 
their  own  land  beyond  the  lines,  even  when  such  wharves  would  be 
no  actual  injury  to  navigation.'     But  the  right  of  wharfage  held  by 

S2  toiiB,  100  ;  Ingrftham  v.  R.  R.  Co.,  to  his  title,  and  are  of  nich  i  nature  ttiat 
SI  lovft,  21B.  the  legiilanire  cannot  autboriz«  a  nii- 
'  Co  mm  on  wealth  v.  Alger,  7  Coah.  GS  nay  compaDy  to  biuld  in  front  thareof  so 
(1851).  This  BubJBOt  is  here  very  fully  as  to  cut  off  accesa  to  the  water,  without 
and  learnedly  disenased  and  examined,  auch  comiiany  being  liable  for  ilamngea  b> 
Bee  also.  Hart  v.  Mayor,  9  Wend.  671,  the  riparian  proprietor.  Delapluine  b.  C. 
valuable  cam,  afBrming  S  Pai|[e,  213;  t  "S.  W.  Ey.  Co.,  42  Wis.  £11  (1887). 
Wetmoro  v.  Brooklyn  Gas  Co.,  42  N.  Y.  The  judgment  Is  latgely  founded  on  and 
384;  People  v.  TanderUlt,  2fl  N.  Y.  287;  ajiproves  the  apinioni  in  Lyon  r,  Fieh- 
Same  e.  Same,  28  N.  Y.  396;  Pollard's  mon^re'  Co.,  L.  R.  1  App.  Cas.  802.  As 
Lessee  B.  Hagan,  3  How.  (U.  S.)  212;  to  pover  of  the  l^slature  in  respect  i^ 
Hagan  t.  Campbell,  8  Port  (Ala.)  9;  making  grants  of  lands  under  navigable 
Mobile  t.  Eslava,  S  Port.  (Ala.)  677,  u-aters,  see  Hoboken  «,  Penn.  K.  B.  Co., 
(1830);  RaUroad  Co.  v.  Winthrop,  6  La.  124  U.  S.  tiS6,  diHtingi\ishLne  Hoboken 
An.  30.  In  Yatas  «.  Milwaukee,  10  Wall.  I>and  and  Improvement  Co.  v.  Huboken, 
467,  Mr.  Justice  MilUr,  on  behalf  of  the  30  N.  J.  Law,  540,  and  other  cases  in 
conrt,  speaking  of  an  existing  wharf,  dc-  New  Jersey.  See  Ystea  v.  Milwaukee,  10 
Died  that  the  dty  of  Milwaukee,  wwfor  Wall.  497;  Webere.  Harbor  Comm'rs,  18 
Uu  power  to  entablitk  dock  and  wharf  lines.  Wall.  67;  Railway  Co.  f,  Renwick,  IDS 
could  create  on  artificial  and  imaginary  U.  8.  180.  The  leading  cose  in  New 
dock  line,  hundreds  of  feet  away  from  the  York  as  to  oonstraction  and  effect  of 
navigable  part  of  the  river,  and,  without  grants  of  land  under  water  is  Langdon  b. 
making  the  river  navigable  np  to  that  Mayor,  *c  of  New  York,  98  N.  Y.  129. 
line,  deprive  the  riparian  owners  of  the  Referring  to  the  conflicting  caaea  aa  to 
right  to  avail  themselvea  of  the  advantages  the  nature  and  extent  of  the  rights  of  the 
of  the  navigable  channel  by  building  riparian  proprietor,  Cooley,  J.,  said:  "In 
wharves  and  docka  to  it  for  that  purpose;  Railway  Co.  v.  Renwich,  102  TJ.  S.  180, 
and  nid  that  if  the  city  deemed  the  re-  the  better  and  niore  anbatanttal  doctrine 
moval  of  the  wharf  in  qaestion  necessary  is  laid  down,  that  the  land  under  the  water 
in  the  prosecntioD  of  any  general  scheme  in  front  of  a  riparian  proprietor,  though 
of  widening  the  channel  or  improving  the  beyond  the  line  of  private  ownership,  can- 
navigation  of  the  river,  it  must  first  make  not  be  taken  and  appropriated  to  a  pub- 
the  owner  compensation  for  his  property  lie  use  by  a  railway  company  under  ita 
thus  taken  for  the  public  use.  Aa  to  this  right  of  eminent  dnmain  without  making 
case,  see  tn^,  sec.  111.  Natun  atid  compenration  to  the  riparian  proprietor." 
extent  1^  riparian  rights  fully  eoiuidered  in  Backus  a.  Detroit,  49  Minli.  110,  114 
Lyon  V.  Fishmongers'  Co.,  L,  R.  1  App.  (188S).  CotUra,  Langdon  v.  Hnyor  of 
Cas.  662  (1876);  Barney  v,  Keokuk,  94  New  York,  98  N.  Y.  129,  and  New  York 
U.  S.  324  (1870).  The  riparian  proprie-  cases  thers  cited.  See  interesting  opinion 
tor  upon  a  navigable  lake,  subject  to  the  of  KwA,  J.,  in  Mayor  r.  Hart,  95  N.  Y. 
rights  of  the  pablic,  has  the  right  to  buUd  443,  1G7  (1884). 

pien  and  wharf  in   aid  of  navigation   in  In  the  Chicago  Lake  Front  Cnae,  33 

front  of  hia  land,  not  interfmng  with  the  Fed.  Rep.  780,  U.  S,   CTr.  Court,   Hnrlan 

public  easement ;  which  rights  appertain  and  BIcdgett,  JJ,  (Illinois  v.  Illinois  Cent, 
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a  grantee  under  a  valid  city  grant,  although  it  is  an  iocorporeal 
right,  10  nevertheless  property,  or  a  property  right.  Thich  can  only 
be  taken  away  by  the  l^^lature  by  the  exercise  of  the  right  of 
eminent  domain,  on  making  compensation  to  the  owner  of  the 
wharfage  right' 

§108  <72).  Rlsbt  to  eteot  PabUo'vntatves.— While  the  riparian 
proprietor  has  the  right  to  erect  wharves  which  are  private  in  their 
nature,  but  which  may  be  used  by  the  public  with  the  consent  of  the 
owner,  express  or  implied,  the  r^ht  to  ertctpuilie  verves  and  to  de- 
mand tolls  or  fixed  ratet  of  uiharfagt  is,  according  to  the  better  view, 
a  franchise,  which  must  have  its  origin  iu  a  legislative  grant.' 

§  109  (73).  By  Hatiiali»iit7.  —  If  a  rnvmidpality  is  itaelf  a.  Wpa- 
Wan  proprittor,  this  will  probably  give  to  it,  iu  the  absence  of  any 

R.  R.  Co.  I,  it  wu  Iield  tliAt  tlte  defendant  a  wbtrf  ■pern  Um  cooditloii  that  Ha  bx> 

cajiroad  cocapany,  as  tb«  riparian  owner  of  tenor  marsiD  should  constitata  a  piMit 

Gertain   nater  lots  in   Cliicago^   had  tha  wharf.     Balttnore  v.  While,  n^pro. 
light,  by   virtue  of  sach   owoenhtp,  to         ^  I^ngdon  v.   Mayor,   Ac   9&  'S.   Y. 

connect  the  ehore-Ene  by  artificial  con-  ISS;   Williams  v.   Mayor,  ttc  lOG  K.  V. 

strnctiati  with  outside  waten  that  wen  41S.      For  meaaura    of  oompenBation  to 

navigabla  in  fact,  in  the  ahaence  of  legia-  the    nhacf   proprietor   in  each  caaa^  aea 

Utive  or  govemmeatal  direction  to  tbe  Eiogiland  v.  Uayor,  Ac  110  N.  Y.  609. 
contrary  ;  dthongh  the  conrt  added,  that         ■  People   ■>.  Wharf  Coi,  81   Cal.   84^ 

tlie  uerciea  of  that  right  is  at  all  times  The  WharfCaae,  8  Bland  Ch.  (Md.)  888; 

aat^ect    to   encb    regulations — at  least,  Wiswall  v.  Hall,  8  E>aige  Ch.  SIS  )  Hoock 

those  not  amounting  to  prohibition  —  as  on  RiTers,  aeo.  283  ;  ThMufaon  v.  Mayor, 

the  State   may   establish  ;   dting    text,  11  N.  Y.  llC  Text  approved:  Christie  «i 

sacs,    in-ll;    Yates   v.    Milwaukee.    10  Maiden,   83  W.  Ta.  SOT ;   The  Genera. 

Wall.  W],  and  other  case*.     It  was  also  IS  Fed.  Bep.  S74.    See,  aa  lo  navigatcr't 

declared  in  the  same  case  that  the  State  of  rigii  to  moor  tmd   laitd,     Bainbridge  n. 

Illinois  had  the  power,  by  lE^ishitiou,  tn  Sherlock,   39  Ind.  861  ;   modified,  Sher- 

fix  pier,  dock,   or  wharf  lines,  other  than  lock  v.  Balnbridge,  41   lud.  86  (187S)  ; 

thoM    erecterl    under   authority    of   the  Talbot  e.  Grace,  SO  Ind.  S8S  ;  Jefleraan* 

United  Statca,  to  which  riparian  ownera  villa  »,  Ferry  Co.,  37  Ind.  100  i   ».  c.  8S 

in  watera  navigable  in  point  of  fact  must  Ind.  19  {1870)  ;  Railniad  Co.  v.  Etlerman, 

conform.  lOS  U.  S.  166  ;  New  Orleans  *.  Wilmot, 

MusaHpaZ    control,    under    UgiilatiM  81  La.  An.  6I>.     Right  of  dtf  aa  to  grant 

f/taai,   over  righl   of  riparian   ovmer    ta  to  it  of  land  under  loolcr,  and  the  construe- 

tetar/  oui.    Baltimore  e.  White,   3  OiU  tion  of  such  grant     Langtlon  n.   Mayor. 

(Md.),  44*  (1846);  Wilson  d.  luloes,  11  &c.  of  New  York,  98  N.  Y.  129  ;  Weber 

Gill  &  J.  (Md.)  SSI;  Barney  v.   Keokuk,  •.    Harbor  Comm'rs,   18  Wall.  E7  ;   Ho- 

94  U,  S.  S24  (1876)1  a.  c.  4  Dillon.  S93;  boken  *.  Pa.  B.  B.  Co.,  124  U.  S.  SM, 

Weber  v.  Harbor  Comm'n,  18  Wall.  57  distingoiebing  Hoboken  I^ndlmp.  Co.  «. 

(1878).    Whore,  nnder  acta  ot  Che  ti>gis1a'  Hoboken,  S6   N.  J.  L.    fi40 ;  tupn^  sec. 

tore,  a  city  had  the  power  to  refuse  asnent  107.  note.     Stole  eourU  ban  Jurisdiction 

to  riparian  ownera  to  erect  wharvea,  or  to  of   miita  for  wharihge  ag&inot   domeatio 

allow  it  upon  such  t«rms  aa  they  deemed  vessala.    Jeflersonville   ■.   Fecrj  Co.,   8& 

beneficinl  to  nnviKnUon  and  th<>  use  of  the  Ind.  19,  23  ;   Tbfi  Fhebr,  1  Wiim  Bep. 

port  of  that  city,  it  was  held  that  the  city  360 ;  Ruesell  o.  The  Swift,  Hawh.  B.  GG8 1 

might  make  the  grant  of  the  righ*'*oerea  Lewis. /«  re,  3  GalUs.  488. 
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reatoctivB  provision  io  its  oi^anic  act,  the  implied  antbority  to  erect 
a  wharf  thereon,  and  it  would  have  the  incidental  right,  the  same  aa 
a  private  owner,  to  charge  compensation  for  its  use.'     Its  rights 

>  Hmph;  V,  Ciij  Conncil,  11  iia.  G86  43fl,  the  Supreme  Court  decided  that  the 
<1847).  The  ooort  ety:  "The  titlo  to  Citjtit  Boston,  as  the  propriutoT  of  the 
the  vhaif  ii  in  the  eit;,  and,  such  beii^  Und  nnder  water  at  the  foot  of  Bammer 
tbe  fact,  it  had  the  tame  light  as  anj  other  Street,  might  revkim  the  laud  uudei  water 
proprietor  to  collect  wharfage  ttom  those  by  filling  up  the  spaue  and  building  thers- 
landing  gooda  there.  This  right,  result-  on,  and  thus  exclude  the  public,  including 
tng  tian  its  pmprietar;  interest,  14  not  a  the  plaiatiff,  from  its  use  for  oavigatioit 
ftanchise,  bnt  a  right  of  property."  ii.,  when  covend  b;  the  tide  ;  but  that  until 
par  Ormimd,  J^  p,  SSS.  The  eitj'  of  the  owner  (the  city)  did  bo  the  public 
BoetoD  haa,  nnder  11m  lawi  of  Mimarhii  might  lawfully  use  the  same  ;  and  that 
•Mis,  the  same  ri^ts  ai  other  lith»«l  such  use  is  not  adverse  to  the  city  or  tbe 
jMnprittcn,  and  wu  hetd  Dot  to  dedicate  owner  of  the  land,  uid  Isya  no  fbundatton 
a  dock,  which  it  owned,  to  the  poblii^  by  [or  ■  claim  of  dedicadoo  of  the  land  to 
nuTEly  abatsniiiig  fiom  any  control  orer  tluit  use,  since  tbe  right  trf'  navigatian  ii 
it.  The  eoort  ofaaerve :  "  The  people  of  t^e  paramonnt  right,  but  was  a  right  d^ 
Beaton,  who  owaed  the  land  m  their  oom-  feaaiblB  by  the  exercise  of  the  citys  right 
man  aitd  piirate  property,  acted  throng  to  iccUim  its  land  under  water  by  wharf- 
a  corporation  (tlte  atf),  whose  eorporalB  ing  out  or  making  areetiona  thereon  beii»- 
gnnrts  aitd  Ucttise*  are  matter*  of  i«cord.  Ikial  to  itself;  and  the  conrt  held  that 
Their  own  oae  of  their  own  property  for  there  was  no  evidence  whatever  that  the 
their  own  benefit  cannot  be  called  a  dedi-  city  or  the  people  of  Boston  bad  dedicated 
eatkoi  ef  it  to  any  otier  putUe  ^  wider  the  slip  or  dock  between  the  pluntilTa 
Mfenl  Whether  it  wae  called  'town  wharves  to  any  pnblie  use,  and  that  the 
dook'  or  'public  dock'  which  were  tued  city  had  the  right  to  drive  piles  or  extend 
■■  aynonymons  terms),  it  wonld  fnmiah  Its  sawera  in  tbe  loaa  m  fMo  to  low-water 
no  groand  to  prsnune  that  tbey  had  parted  muk.  In  the  case  in  19  How.  SflS,  the 
<rith  their  right  to  govern  and  use  it  in  court  decided  that  if  the  city  had  deter> 
tiw  manner  moot  benelicia]  to  t^e  people  mined  to  reclaim  this  dock  or  land  nnder 
«r  puhlic  of  the  town  or  dty."  Boston  e.  water  between  the  pUlntifTs  wharres,  and 
Lecraw,  ITHow.  (U.  S.)12e[13S4).  The  had  laid  out  and  constructed  a  street 
title  and  right  involTsd  in  the  ii^erau  CUM,  thN'eon  or  continued  the  street  to  low- 
just  cited,  were  before  the  Supreme  Conrt  water  mark,  then  the  right  to  nse  it  as  a 
of  the  United  States  three  times  ( 1 7  How.  street  or  highway  ou  land  became  appart- 
4S8;  19  How.  £«9;  24  How.  18S).  The  enuit  to  the  wharf  property  of  tbe  u^oia. 
ytatntifr  was  the  owtmt  of  two  wharrea,  Ing  owners ;  and  also  that  if  the  city  in 
olledthe  Price  Wharf  and  tfaeBoll  Whar^  the  exercise  of  ita  power  to  make  drains 
which  extended  from  high  to  low  water  under  the  streets  riioold  so  construct  them 
mark.  The  Qty  of  Boston  (the  defendant)  as  to  hinder  the  pnblio  in  their  use  of  the 
laid  out  Samuer  Street  thir^  bet  in  width  strseta  as  streets,  or  to  create  a  nuisance  to 
Id  the  water,  and  Uu  Enea  of  the  sbeet  if  the  adjoining  propertiea,  it  would  be  liable 
extended  into  the  water  would  separate  therefor,  eince  if  sncb  a  atreet  be  made  tlw 
the  plaintiff^  two  irtmrvea.  Tbe  land  jJiuntiff  wonld  have  a  right  to  pas*  aloi^ 
nadar  the  water*  withia  anch  extendad  the  same  as  well  as  the  public.  In  tbe 
ipaee  between  hi{^  and  bw  water  mark  case  in  2i  How.  ISS,  it  appeared  that 
Iwlonged  to  tbt  titj.  The  action  was  tiie  apace  had  not  been  reclaimed  from  tiie 
brooght  by  the  whsif  owner  or  hie  tsnsnt  water,  and  that  no  street  on  land  had  bean 
againsttlie  eity  for  naisanoe,  chargingthat  made;  and  the  court  decided  that  though 
tke  dty  had  erected  piles  In  the  said  water  the  city  was  the  owner  of  the  land  at  the 
■pace,  or  dock,  between  the  plaintifTs  two  foot  of  the  street  between  high  and  low 
w^urrea  ;  alio  a  drain  in  the  dock  tot  oar-  water  mark,  it  could  not  lay  out  a  street 
■Ting  offtewag*.    In  the  oats  in  IT  How.  or  highway  ui  UnvxUtr  of  the  ooean  te 
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would  be  the  same  as  those  of  any  similar  proprietor,  and  no  greater, 
unless  enlarged  by  legislative  grant 

§  110  (74).  Pow«ra  of  Monloipality. — Except  as  mentioned  in 

the  last  section,  all  of  the  powerB  of  a  municipality  in  respect  to 

whai'ves  and  docks  must,  like  all  ita  other  powers,  be  derived  from 
the  legislature.^     WTiere  streets  terminating  or  fraating  on  navigable 

boats  and  Tensels;  and  that  on  the  facts  of  The  discretioii  (^  the  city  aathofitiM 
the  CAM  the  citf  was  not  liable  to  the  iu  determining  what  are  proper  and 
plaintiff,  the  owoer  of  the  wharves,  for  needed  lacilities  for  commerce,  and  on 
erecting  drains  and  newera  on  the  citj's  what  part  of  the  rirer  bank,  within  her 
owa  bud  at  the  foot  of  the  street,  for  the  limits,  they  ehoidd  be  esMblidied,  is  msui- 
preaervation  of  the  health  of  the  city,  feetly  not  a  proper  subject  for  jadicial 
Commonwealth  V.  Boibory,  9  Gray,  t>14,  control  or  interference.  Whatever  inci- 
CIS,  and  Dote  ;  Kailroad  Co.  e.  EUerman,  dental  damage  may  result  to  proprietors 
105  U.  S.  166.  Boiiajide  purchaser  of  a  from  the  exercise  of  these  am^Deationable 
wharf  ID  the  city  of  Baltimore,  erected  corporate  rights,  it  in  damnum  ai$gue 
under  cnnttact  with  the  city,  and  in  which  injuria."  Fer  Fauier,  3  ^  in  Wataon  r. 
the  city  had  certain  rights,  held  affected  Tumhull,  84  La.  An.  8Bfl. 
with  notice  of  those  rights.  Baltimore  v.  >  Snyder  v.  Rockport,  6  Ind.  (Ptntcr) 
White,  2  Gill  (Md.),  441.  A  tity,  author-  237  (18S6);  Railroad  Co.  v.  Winthrop, 
ized  by  its  charter  to  build  wharves  an  its  6  La.  An.  86;  Btate  v.  Jersey  City,  84 
own  property,  and  to  obttuc  by  contract  K.  J.  L.  81  ;  Mayor  of  Bt  Hartinaville  •: 
or  purchase  the  title  or  the  control  of  other  Steamer  Hary  Lewis,  32  La.  An.  120S. 
wharves  in  the  city,  and  to  raise  a  revenue  Aa  the  municipality  derives  such  powers 
therefrom  by  establishing  and  collecting  from  the  li^lature,  the  legislature  may 
a  rate  of  dockage  and  wharfage,  had  no  repea)  or  revoke  them  at  pleasure,  if  it 
power  to  take  a  lease  of  a  wharf  contain,  does  not  deprive  the  municipality  of  prop- 
isg  a  provision  that  it  ahoold  be  kept  as  a  erty  acquired  by  it  under  the  legislative 
free  wharf.  Mobile  d.  Mood,  GSAla.  E61.  grant.  Kailroad  Co.  e.  Ellerman,  lOfi 
WharvtA,  ahetker  UrmiiuUirig  AreOe  or  U.S.  IflS  (1881].  Under  the  charter  of  a 
not,  ore  not  ilreets  ;  if  owned  by  the  city  city  providing  that  the  city  "  ihail  hatK 
they  may  be  leased  to  private  penous.  In  control  of  tlu  Umdingi  of  tin  Miaiteippi 
such  case  the  title  is  not  a  public  ease-  Riatr,  and  lA^  right  to  build  wharva  aiid 
ment,  but  proprietary.  Horn  v.  People,  reg^iUUe  ihe  landing,  wharfage,  and  dotk- 
26  Mich.  SSlj  and  see  Scott  v.  Layng,  G8  I'n^  of  boale,"  it  may  establish  and  con- 
MicL  43;  lupro,  sec.  103,  note;  in^o.  Bee.  struct  wharves,  and  collect  a  reasonable 
110,  note  ;  sec.  114,  note,  as  to  ferry  land-  compenaation  for  their  use.  Muscatine  v. 
Ing  at  foot  of  street  "Within  the  cor-  Keokuk,  &c.  Packet  Co.,  4C  lowt,  IBS 
porate  limits,  the  city  of  New  Orleans,  (1876);  Jiost,  sec.  112.  While  a  city  may 
under  her  charter  and  under  the  general  be  enjoined,  at  the  instance  of  a  tax^iayer, 
law,  has  the  right  to  control,  manage,  and  from  raising  taxea  or  appropiiatiug  money 
administer  the  use  of  the  river  banks  for  for  the  unauthorized  eonstmction  of  a 
the  public  convenience  nnd  utility  ;  to  wharf,  it  will  not  be  restrained  irom  exer- 
establish  wharves  and  landings  ;  to  erect  cising  a  clear  power  to  grade  streets, 
works  and  provide  facilities  for  the  use  of  merely  because,  by  such  grading,  a  wharf 
vessels  and  water  emit;  and  to  charge  just  at  the  river  end  of  the  street  will  incident- 
compensation  for  the  use  thereof.  Ripa-  ally  result.  Snyder  v.  Rockport,  above 
tian  proprietors  have  no  right  to  appro-  cited.  The  city  of  Dubuque,  under  ita 
priate  to  their  exclusive  use  these  charter,  was  held  to  have  power  to  proliibit 
banks,  and  they  have  no  pnvate  prop-  all  persons,  including  riparian  ownera, 
erty  in  the  use  thereof,  which  is  public,  from  uvng  any  place  but  the  puUic  wbuf 
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toaters  have  been  established,  whether  by  condemnation  or  dedica- 
tion, and  whether  the  fee  is  in  the  municipality  or  in  the  adjoining 
proprietor,  the  municipality,  under  legislative  authority  to  establish 
and  regulate  wharves,  may  cause  public  wharves  to  be  constructed 
at  the  ends  or  in  front  of  such  streets  and  receive  the  wharfage  from 
the  same ;  and  this  is  no  invasion  of  the  rights  of  the  owner  of  pri- 
vate property  abutting  on  such  streets,  or  of  the  rights  of  the  adjoin* 
ing   tipariso   proprietor,'     In  regard   to  private  wharves  lawfully 

wltboat  paying  wburfige.  Onbnqae  v.  ing  on  thia  point  It  wm  decided  in  Citr 
Stont,  32  Iowa,  80 ;  s.  c.  7  Am.  Bep.  of  Baltiniais  v.  While,  S  Gill  (Ud.),  M 
171;  poit,  BBC  lis,  note.  As  to  the  uw,  (1S4G),  that  under  in  act  of  the  l^a< 
nuder  tunnicipal  oDthoritjr,  of  streets  tnra  prohibiting  any  person  from  taaldug 
bordering  on  a  navifi&ble  rirer  for  stmc-  oreitendingan;  ithaif  in  Baltimore,  with- 
tnres  for  the  aceonuDodatiou  of  passengeia  out  the  city's  consent  to  the  plan  thereof 
and  the  storage  of  freights,  4c,  sea  Bai>  flnt  obtained,  the  citj  ma;  refuse  its  aa- 
Dc;  c  Seoknk,  »t  U.  S.  824  (IBTD);  s.  c  sent  to  the  erectioii  of  a  whaif  except 
below,  4  Dillon,  S9S  ;  lU.  Ac  Co.  v.  SL  npon  the  conditiou  that  in  exterior  mar- 
Louis,  2  Dillon,  70.  gin  shall  eonsCitate  a  public  wharf.  li 
'  McHurraj  ».  Hajor,  to.  of  Baltl-  pTivatepenotuacoeptoraetupon thecity's 
more,  G4  Hd.  104  (ISSO) ;  Dugait  v.  assent  thus  oonditioned,  and  thereupon 
lienor,  S  Gill  k  Johns.  876  ;  Haight  v.  build  the  whanea,  they  consent  to  the 
Keokuk,  4  Iowa,  109  ;  Barney  v.  Keokuk,  dedication  of  its  exterior  margin  for  that 
04  C  S.  S24  ;  Rowans'  Ex'n  v.  Portland,  purpose  ;  and  in  the  abaence  of  a  contract 
8  B.  Monroe,  2S8  ;  Newport  v.  Taylor's  or  legislative  provision  as  to  who  is  en< 
Ei'ra,  16  B.  Monroe,  700  ;  Barney  v,  titled  to  the  wbarfage  at  such  a  wharf,  it 
Hayor,  1  Hughes  (C.  C. )  118  ;  Potomac  was  held  under  the  clrcnmstancea  to  be- 
Steamboat  Co.  v.  Upper  Potomac,  ftc  Co.,  long  to  the  city,  And  not  to  the  riparian 
too  IT.  3.  672  (1883),  and  cases  cited  by  proprietor  who  eonstmcted  the  same.  In 
liatOuitiii,  J.,  on  pp.  S82,  SS3.  The  gen-  Newport,  Ac  v.  Taylor's  Ei'ri,  It  B. 
eral  ground  of  the  doctrine  is  that  itreeta  Monroe,  6SS,  S04  (ISSS),  it  was  dedded 
tenninatiag  or  fronting  on  the  water  may  that  where  a  proprietor  of  lands  laid  ont  a 
be  legitimately  need  for  wharf  purposes ;  town  on  a  navigable  river  ud  dedicated 
and  the  cases  show  that  there  is  a  very  the  land  along  it  to  be  a  eoramtm,  th«t 
genuial  l^iislstive  recognition  of  this  such  dedication  conferred  upon  the  pnblio 
right  and  usage.  In  accordance  therewith,  authorities  of  the  town  the  right  to  build 
it  waa  held  in  the  Chicago  Lake  Front  wharves,  s.  p.  as  to  lands  dedicated  a* 
case  by  the  United  States  Circuit  Conrt  a  street  on  the  river  bank  of  a  town. 
{Harlan  and  Blodgttt,  J  J. ),  83  Fed.  Bep.  Bowsn's  Exscuton  v,  Portland,  S  B.  Mon. 
730  (1388),  that  the  city  of  Chicago,  as  23S,  cited  with  approval  1^  JfaUA^ua,  J. ,  in 
the  riparian  owner  of  ground  on  the  shore  Potomac  Steamboat  Co.  v.  Upper  Potomao 
of  the  lake,  having,  also,  ander  it*  chat-  Ac.  Co.,  108  0.  S.  fl86,  6S7;  Louisville  v. 
ter,  power  to  maintain  wharve*  and  Bank,  3  B.  Uon.  144  ;  Kennedy  e.  Gov- 
idipa  at  the  ends  of  streeta,  and  to  main-  ington,  8  Dana,  SI.  A  city  in  Alabama 
lain  a  breakwater  to  protect  the  shore,  eonstmcted  a  wharf  at  the  end  of  a  dedi- 
eoald  delegate  the  power  to  constmct  cated  street  leading  to  the  water ;  held 
sacb  breakwater  to  a  railroad  company  that  the  adjoining  proprietor  iras  not  the 
as  conaideiatioa  for  allowing  the  road  ownerof  the  wharf,  and  could  not  eject  the 
to  enter  the  rf^  ;  and  that  upon  the  city  therefrom.  Doer.  Jones,  11  Ala.  S3 
erection  of  the  breakwater  and  the  filling  {1947}.  In  MiAiga*,  a  dedicated  street 
in  of  the  space  between  the  breakirater  and  terniinatinj;  upon  a  navigable  water  gives 
the  shore  line,  the  land  thus  reclaimed  be-  to  the  citr,  linving  power  to  erect  and 
longed  to  the  city,  —  BtodgeU,  J,,  dissent-  regulate  public  wharves  and  docks  At  the 
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erected,  the  mmiicipal  authoiilaeB  have  only  such  powers  of  local 
r^ulstioQ  and  governtneDt  aa  their  charters  or  constituent  acts,  in 
general  of  epeci^  taring,  oonfar  npon  them.^     Thrnr  man  right  to 

erect  vbarvee  may  be  express  or  implied.     The  power,  eves  when 

conferred  in  terms,  is,  like  other  poweiB,  to  be  eoni^nui  tomewhat 
tfriuly  -wkeH.  it  affeati  private  righii,  bat  not  so  strictly  as  to  defeat 

mds  of  etreets,  the  right,  u  i^but  a  pro-  nen,  and  the  extent  of  its  (bt^.  All  that 
prietOT  whose  property  froate  dq  the  ig  niesut  in  thecbarter  by  a 'public  wharf' 
itreet  and  the  navigaMe  water,  to  erect  a  it  a  wharf  balonging  to  tjie  dty,  and  to  be 
vhuf  for  public  purpoesB,  and  tlili  Irr«-  Med  like  anj  oUiar  wharf  property.  The 
apeetiTe  of  whethi^  the  eity  holda  the  fee  term  ii  applied  as  wril  to  wharres  on  city 
<^  the  itreet  or  not.  Backne  *.  City  of  property  away  from  street^  u  to  whorvea 
Detroit,  49  Htoh.  110  (I8S2),  In  this  at  the  end  of  atreeta."  See  alao,  Scott  «. 
ease  Coeley,  J.,  aaid:  "Ibe  dedication  Layng,  GS  Mich.  4S.  4B  (1S86).  Se«p)< 
paised  [by  the  itetute]  the/««  inoU  atrMt*  duip.  on  Dedication. 
molded  apon  it  tothaconnty  in  which  the  >  Orant  d.  DavenpoTt,  IS  Iowa,  179 
city  wM  ntoated.  Bat  tliia  was  only  in  (1S66).  Where  the  charter  of  a  city 
troat  for  street  p&rpoeea.  Ws  attach  no  autfaorizea  it  "to  r^ulatetlie  erection  and 
special  iniportanee  to  tiie  fact  that  the  repair  of  primU  «rhar*et  and  the  rates  of 
tttle  paned  Instead  of  a  men  easaaent.  iriutrfaga  thereat,  the  oilj,"aay»  Wright, 
The  pnrpoee  of  the  atatnte  is  not  to  give  C,  J.,  "may  rtgviait,  but  not  deatroy ; 
the  cotmty  the  nanal  rigfata  of  a  proprietor,  may  exerciee  oonttol,  as  orar  other  private 
bat  to  preclude  qneationt  which  night  property  within  its  linita^  bnt  not  to  the 
arise  respecting  the  pnblie  nus,  other  than  extent  of  appropriating  the  •oar.  and  eojoy- 
those  of  uKre  pesaige,  to  whtdi  the  land  ment  thereof  to  the  pablic  without  corn- 
might  be  deTi>ted.**  The  etty  of  Dttrntt  penaation."  lb.  lAobUitji  of  My  eorpo- 
b,  by  its  lAarter,  autheriied  "  to  erect,  raUon  tar  an  injvy  to  a  piiTate  wharf, 
repair,  and  ngulat*  *pnbUc  whama'  and  canaed  by  diverting  rtnama  of  water  to  a 
docti  at  tht  mtU  of  itntU,  and  on  the  point  near  the  wharf,  thereby  causing  a 
[ffopertyof  the  corporation,  and  to  fix  lines  great  deposit  of  nnd  and  earth,  which 
beyimd  which  privste  docki  idi^  not  ex-  lesaeoed  the  depth  of  water  at  the  wharf 
tend,  and  to  lease  wharf  and  irtiaifage  and  impaired  it*  valne.  Batnin  v.  Balti- 
pririlegei  at  the  ends  of  streets,"  Ac  This  more,  2  Am.  Jurist,  808,  cited  and  ap- 
givae  the  power  to  ttie  dty  to  antborice  a  proved  in  Stetson  e.  Faxon,  19  Pick.  147 
wharf  to  be  buUt  at  the  end  of  a  atreat  (18G8)  ;  andsee,  also,  Thayer  c.  Boatao, 
terminating  on  the  naTigable  water.  It  19  Hch.  610.  If  the  licpon'te  from  ttuxrt 
w«s  held  in  Horn  tr.  People,  26  Mich.  222,  constructed  by  the  dty  cause  a  peculiar 
that  wharves  constructed  by  the  city  iqjurytothewharf crwner, thedfyisliaiila 
under  this  power,  trhether  «t  the  end  of  to  the  lattar  in  damages.  Franklin  Wharf 
Id^ways  or  on  its  property,  are  the  prop-  Co.  >.  Portland,  67  Me.  46  (IS77)  \  b.  c. 
erty  of  the  dty,  and  may  be  leased  as  such,  34  Am.  Bep.  1,  and  Mr.  Tbompaon'anote; 
CimplKll,  J.,  thus  d^nse  the  words  Haskell «.  Bew  Bedford,  lOB  Mass.  208 ; 
"pnbUc  wharf,"  as  tned  in  the  cfaaiter  Bnyton  «.  Fall  Biver,  118  Haas.  21S  ; 
(n.  p.  2S4);  "Tbsrs  is  no  tnstanoe  lA  s.  a  18  Am.  Rep.  470;  pM,  chap.  xxiiL 
which  the  tena  'pabUe  wharf'  has  been  Power  to  erect  public  wharves  and  to  con- 
nsed  in  our  legislation  to  Indicate  any-  damn  private  property  therefor  iuclndes 
tiling  analogous  to  a  dedieatlon  to  any  the  pouw  to  4xtmd  a  leharf  already  aatab- 
publio  use,  like  that  of  highways.  Sneh  lished,  and  eompnlscvily  to  appropriate 
a  pnblie  right  ia  onknowD  t«  the  oommon  the  neoessary  land  for  that  purpose,  on 
law.  Wharfage  involves  exclusive  naa,  making  compensation  to  the  owner, 
for  longer  or  shorter  periods,  by  each  res-  Hannibal*.  Winehell,  G4  Ma.  172(1878). 
sel,  depending  on  the  natON  of  ita  boii- 
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the  purpose  of  the  grant'  Thus,  although  the  corporate  boucdaries 
may  by  the  charter  be  extended  to  low-water  mark,  and  the  corpo- 
latioQ  has  express  power  "  to  regulate  the  erection  and  occupation  of 
ail  wharves  or  levees  within  the  corporate  limits,"  this  does  not  give 
the  corporation,  as  against  the  riparian  proprietor  (whose  right  was 
construed  to  extend  to  low>w&ter  mark),  the  power  to  control  the 
river  bank  so  as  to  require  such  proprietor  or  his  lessee  to  take  out 
a  license  for  his  wharf-boat,  fastened  to  the  shore  of  his  own  laud, 
and  used  for  business  purposes.' 

§  111  (15).  Beop«  of  Unnlolpal  Pow«r.  —  So  where  a  riparian 
proprietor  had  constructed  a  wharf  which  extended  to,  but  did  not 
encroach  upon  the  navigable  part  of  the  river,  and  which  was  not 
shown  to  be  a  nuisance  in  fact,  it  was  held  by  the  Supreme  Couit 
of  the  United  States  that  the  city  within  which  the  wharf  was  sit- 
.  oated  could  not,  under  the  charier  power  to  eetahlish  dock  and  u-harf 
lines  arid  restrain  and  prevent  encroachmentg  upon  the  river  and  ob- 
ttruetions  thereto,  pass  an  ordinance  declaring  the  wharf  to  be  an 
obstruction  to  navigation,  and  a  nuisance,  and  ordering  it  te  be  sum- 
marily abated.^ 

■  As  to  Ai  taslaU  of  munieipal  power  Hill  (X.  Y.).  429;  ».  c.  5  Hill,  71;  Hart 

oper  pablie  mid  jtrivatt  ^^ucTva   and  Oi»  c.    M&yor,    S    Wend.    671  ;    lAniitig  «. 

ntped^it  Ttghla  of  Vu  riparvm  tnoner  and  Smith,  4   Wetid.  i;  Thompaon  v.  Mayor, 

mftnieipal  auUiorilia,  eonreraing  vtlumet  11  N.   Y.   US  ;   Manilial]   r.  Guion,   lb. 

tmd  tekaTfage :  Riilraad  Co.  e-  Ellerman,  .461;  Corporation  v.  Seott,  1  Caines,  643; 

106   U.   a.   188  (1881);  Grant  *.  Daren-  Mayor,  4c.  v.  Hart,  95  N.  Y.  44S  (1884); 

port,  18  lowi,  179  (1886);  Cincinnati  i>.  Langdon  v.   Mayor,  4c  N.  Y.   98  N.  Y. 

WoIIt,  1  Ohio  St  222;  Muscatine  tr.  Her.  129,  and  caata  citeil;  Potomac  S.  B.  Ci>. 

•hey,  18  Iowa,  W;  Galveatoii  v.  Henard,  v.  Uprer  Potomac,  ic.  Co.,  109  U.  S.  872 

SS  Twt-  848;  Bahunors  »,  White,  2  GiP  (1888).     Principlea  of  eonitmction,  anU, 

(Md.),  444  (1845);  Fnmuui  v.  New  York,  sec.  89,  and  notrs;  posl,  118,  note. 

S  Saudf.  8.  C.  16;  affirmed,  10  N.  Y.  587;  The  charter  powers  of  a  municipality 

DngsD  11,   Baltimore,   S   Oill    &   Johns,  in  respect  to  wharfage  ai«  subject  to  the 

(Md.)357(1888);  wveraing  s.  c.  3  Bland,  nnlimited  control  of  the  legialatnre,  en- 

Ch.   881;   WiUon   ».    Inloe*.    11   Gill  &  ceptso  far  u  the  rights  of  creditors  may 

Johiis.  (Mil.)  868;   Shepherd  v.  Hunici-  be  impaired.      St.   Louis  v.   Sbield^  52 

paUCy,  8  Bob.   (U.)  849;   Colambos  e.  Mo.   3fll  (1878);   Railroad  Co.   v.   Eller- 

Orey,   2   Bash  (Ky.),   476  j   Kaonedy  ».  man,  106  D.  3.  188  (1881);  ante.  aec.  89. 

Covington,  17B.  Mod.  667;  Memphis,  Ac  «  McLaughlin  v,  Stevens,  18  Ohio.  S4, 

Packet  Co.    ».  Orry,   9   Bush   (Ky.),  137  (1849)  ;    Blanchard   i>.    Porter   (pxtent  of 

{1872};  Comm'ra  r.  Neil,  8  Yeales  (Pa.),  riparian  right),  11  Ohio,  188,  144;   Mus- 

SI;  Rlchardaon  v.  Boston,  24  How.  (IT.  S.)  e«tine  v.  Herahey,  18  Iowa,  89;  Martin  v. 

188;  K  C.  19  How.   283;   17  H.iw.  428;  SlranaTill^  82  Ind.  85  [1869). 

Rewport   v.    Taylor,    18    B.    Slon.    899  •  Yates  o.'  Milwaukee,   10  Wall.  497 

(1855)  ;    Commonwealth   v.    Roxbtirj-.   9  (1870).      Yates    v.   Milwaukee    was  ap- 

Oiar.   614,  619,  and  note  by  Mr.   (now  proved  and  applied  in  the  Chicago  I^ake 

Justice)  Qrag;  Ti«wbridge  v.  Mayor  (right  Front  case  by  ffnrlnn  and  Blodgelt,  JJ., 

of   Albany    nDder    Dongan    charter),    7  in  State  of  Hlinoia  v.  IlliDois  Central  R. 
VOL.  I. —  12 
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§  112  (76).  Toll*  and  wii«fage.  —  If  the  riglit  to  impose  wharf- 
age i^  given  to  a  municipality,  but  not  limited,  the  question  of  the 
amount  which  the  municipal  authorities  may  exact  is  confided 
to  their  discretion,  and  is  one  with  which  the  courts  cannot  inter- 
fere,* unless,  perhaps,  in  a  case  where  the  by-law  imposing  it  is 
plainly  tmreeksouable.^  But  the  amount  of  tolls  ot  whar&ge  may, 
of  course,  be  r^ulated  by  the  legislature." 

§  113  <77).  DatlM  and  LUbUlty  of  MtmlolpsUty.  —  Tho  interests 
of  commerce  imperatively  require  that  pvbiic  wharves  should  be  in  a 

R.   Co.,  33  Fed.  Rep.  7SQ  11388).     Ap-  chap,  xxiii.     Packit  Co.  v.  St  Lonis,  4 

proved  and  distinguUhed,  Weber e.  Har-  DiJIon,  10  {1870);  aiUe,  wca.  9i,  86. 

bor  Comm'rs  (San   Francisco),  18   Wall.  *  8e«  oii/e,  mc.  S*  and  note,  as  to  when 

67  (1873).     See  »apra,  tea.  107,  oote.  and  hov  far  discretionary  powers  are  gnb- 

'  Municipality  v.    Fease,    S    lA.    An.  ject  to  judicial  cogniiaoce.     As  to  reason- 

CSS   (1847);    Muscatine   v.    Metahey,  18  ableDesa  of  wharfage  cbargee  :  irtpro,  sec 

loma,  39,  42  (1884),  per  WriglU.  J.;  Coal  103  note.      Coal  Float  ».   JelTatwinrille, 

Float  V.  JelTereouville,  112  Ind.  15  (1887).  112  Ind.   Ifi  (1887).      As  to  general  re- 

The  erection   of  a  wharf  by  a  dty  waa  quireirent  of  law  that  all   ordinances  or 

presumed  to  be  for  the  benefit  of  th«  pub-  by-lava   must   be   reasonable,    see  mfra, 

lie,  and  in  the  ai»mce  of  an  ordinaiict  ti-  chap.  xii.  Municipal  Ordiiuuces  and  B;- 

ing  the  wharfage  dues  or  providing  for  Laws. 

the  payment  of  a  compensation  for  the  *  Baltimore  v.  White,  2  Gill  (Hd.),  444 
use  of  its  wharres,  it  was  held  that  such  (1846);  Harphy  d.  City  Conadl,  11  Ala- 
compensatioa  could  Dot  be  collected  by  the  68S  (1347);  Mnnn  v.  Illinois,  94  U.  8. 
city.  Muscatine  v.  Keokuk,  io.  Packet  113.  AntboHty  to  a  city  "to  end,  re- 
Co.,  45  Iowa,  ISG  (1876).  A  city  may  pair,  and  rtgulale  aharva  and  the  raUi 
preteribe  by  ordinance  Uu  feei  which  shall  o/'ioAar/fa{K,"aathorizesit(a  eoUed  uiAin/- 
be  paid  for  the  use  of  the  vbarrea  within  age  upon  goods  landed  on  the  bonk,  the 
its  limits,  and  this  power  is  impliedly  apace  in  front  of  the  city  being  dedicated 
subject  only  to  the  limitation  that  auch  to  the  public,  althoogh  no  artiRcial  wharf 
fees  Jihall  he  reasonable.  Keokuk  v.  Keo-  was  erected.  Sacramento  v.  Steataer,  4 
kuk  Northern  Line  Packet  Co. ,  45  Iowa,  Cal.  II,  Thig  subject  ia  diacnased  by 
190  (1876).  As  to  right  of  a  city  to  Upright,  J.,  in  Mnacatine  v.  Herehey,  18 
charge  wharfage  fees  when  vessels  or  boats  Iowa,  SB,  but  the  point  is  not  decided  by 
ore  moored  at  places  where  no  wbarves  the  court  See  Dubuque  «.  Stout  32 
have  been  fonnded.  lb.  :  Dnhuque  v.  Iowa,  47,  80  (1871);  a.  c.  7  Am.  Rep. 
Stout,  82  Iowa,  80  ;  b.  c.  7  Am.  Rep.  171.  171.      In  KeniMdcy,  however,  it  is  held 

Voluntary  Payment.  Where  the  own-  that  the  owner  of  the  land  must  build 
era  of  boats  have  paid  wharfage  fees  under  wharves,  or  improvB  the  shore,  or  make 
protest  which  were  demanded  and  col-  some  preparation  for  the  reception  or  de- 
lected in  the  absenci:  of  authority  to  qake  livery  of  goods,  or  accommodation  of  voe- 
the  demand,  tbey  cannot  recover  them  neb,  bflfore  he  is  entitled  to  collect  tolls 
bock  in  sn  action  against  tlie  city.  Mua-  or  wharfage.  ColambuK  f.  Grey,  2  Bnah 
catine  ».  Keokuk,  &c.  Packet  C-o.,  46  (Ky.j,  478.  See  s«pfa,  sec.  103,  note.  It 
Iowa,  185  (1876).  The  mere  danger  that  he  permits  the  municipal  authorities  so  to 
an  action  at  law  will  be  commenced  to  improve  the  wharves,  he  will  only  be  un- 
enforce payment  does  not  make  the  pay  titled  to  reasonable  comjiensatioa  for  tho 
nient  of  a  demand  unjustly  and  Illegally  use  of  the  river  bank.  lb.  The  word 
made  a  compulsory  payment.  Ih.  See  "quay"  defined  by  MeLean,  J.,  in  Sew 
oaseaon  the  subject  of  voluntary  and  com-  Orleans  v.  United  States,  10  Pet  681. 
pulsory  payment,  cited   at   large,    poU,  715. 
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safe  etrndition ;  and  if  a  muuicipal  corporation  is  in  posseseion  of 
such  a  wharf  and  exercises  control  over  It,  and  receives  toUs  for  ite 
use,  it  owes  a  duty  to  the  public  to  keep  it  in  proper  and  secure  con- 
dition for  use,  and  U  is  liable,  without  statutoiy  enactment  to  that 
effect,  to  an  action  for  any  special  injuries  to  boats  and  vessels 
caused  by  its  failure  to  dischai^  this  duty.  In  such  a  case  it  is 
not  inat^ial  whether  the  city  bad  adopted  ordinances  for  the  regu- 
lation of  the  wharf,  or,  having  such,  neglected  to  enforce  them,  as  in 
either  event  the  responsibility  is  the  same.^ 

§  114  (78).  FenlM ;  Nature  i3t  Farry  Oraat  to  a  UunloipaUty.  — 
It  is  not  unusual  for  the  legislature  to  make  to  a  municipal  cor- 
poration a  more  or  less  extensive  grant  respecting  ferries  and  ferry 
franchises.  Such  a  grant  is  not,  unless  otherwise  expressed,  a  com- 
pact which  cannot  be  impaired,  but  in  the  nature  of  a  public  law, 
subject  to  be  repealed  or  changed,  as  the  public  interests  may  de- 
mand.'   If  the  l^slature  has  conferred,  as  in  some  of  the  ancient 

1  PittslmiTfh  v.   Grier,   22  Pn,   St.   ^i  (1870);  Winpenny  v.  Philadelphia,  6G  Pa. 

(1863).     "This  iraw,"  says  Perley,  C.  J.,  3t.  135  (1870).     Where  it  wu  recdered 

in  EaBtman  c.  Heredith,  SB  N.  H.    284,  uiiBiife  by  acta  of  othen,  notice,  eiprvaa 

S93,  "is  put  distinctly  upon  the  ground  or  implied,  is  an  element  Decessary  to  lia- 

that  the  public  duty,  which  was  the  Foun-  bility,  the  same  ns  in  the  case  of  defective 

datioQ  of  the  action,  arofe  out  of  the  con-  hiKhnays.     SttanuLO  t>.   New  York,  3  Daly 

trol  which   the  city  exercised  otht    the  (N.  Y.),  147;  post,  chap,  ixiii.,  where  the 

wbaif,  and   the  income  received  for  the  suhjeut  and  the  KToand  of  the  liability  of 

tue  of  it."      That   the  right    to    collect  Hit  atryoratUm  far  tortt  in  ccnaidered  at 

wharfage  by  the   city  imposes   the  duty  large. 

to  keep  in  repair,  and  a  camlative  lia-  The  dtOy  of  those  having  control  of  a 
bitity,  has  bevn  often  determined.  City  karhor  is,  so  long  as  it  is  open  to  the  pab- 
not  liable  for  fillinR  up  slip  from  a  sewer,  Uc,  to  have  it  reiuonnbly  aafc/or  the  pub- 
Reed  B.  I.ynn,  ISS  Meas.  S67;  Shiokle  v.  lie  km,  amf  fAu  whellier  lalU  are  ailUcUd 
Covington,  1  Buah  (Ky,|,  817,  where  or  lUit  far  the  mm  of  it.  ParDaby  o.  Ian- 
there  was  a  foilun:  to  provide  proper  fsa-  cubire  Canal  Co.,  11  A.  A  E.  223  ;  Met- 
tenings  for  hoats.  Allt^heti;  v.  Camp,  calfs  s.  HeCherington,  11  Ex.  257;  s.  c.  S 
bell,  107  Pa.  St.  6S0  ;  Willey  v.  AUe-  H.  &  N.  716;  Qibb« «,  Liverpool  Docks, 
gheny,  118  Pa  St  490;  >upra,  sec  lOG,  3  H.  &  N.  184;  s.  q.  L.  R.  1  H.  L.  C,  08, 
and  note.  People  t>.  Albany,  11  Wend.  104,  122;  Longmore  n.  Great  Weetern 
fiSS,  648;  Biirkbee  e.  Brown,  21  Wend.  Railway  Co.,  36  L.  J.  C.  P.  135:  Francis 
110;  Mersey  Dock  Trustees  e.  Gihbs,  Uw  v.  Corlrrell,  L.  R,  6  Q,  B.  184;  Webb  tr. 
R  1  H.  L.  93.  Lemee  of  city  is  under  like  Port  Cnii'e  Hnrhor  Co.,  19  Upper  Can.  Q. 
liability,  Radway  t.  Brigga,  87  N.  V.  B.  S26;  Co.- iv  Wise,  L.  R.  1  Q.  B.  711; 
25«  (1867).  In  form,  tlie  action  in  sach  Which  e.  Conscnatore  of  the  Thames,  L. 
acase  against  the  city  may  be  either  oue  H.  7  C.  P.  471;  see  Sweeney  c.  Port  Bor- 
er o»mnp»a.  Pittshnrgh  u.  Grier,  22  Pb.  well  Harbor  Co.,  17  L'pper  Can.  C.  P. 
St.  64  (1863).  But  it  is  do  defence  to  an  574;  reversed,  19  L'pper  Can.  C.  P.  Sifi; 
action  by  a  city  for  whnrfnge  that  the  Berrymaii  v.  Port  Burwell  Harbor  Co.,  24 
whaKwaa  not  well  built  andnecdeil  further  Upper  Caii.  Q.  B,  34. 
improvement  or  Tepsirs.  Preseott  p.  Du-  '  East  Hnrtford  v.  Hartford  Briilge 
qne«ne,  48  Pa,  St,  IIB;  Jefferson vi lie  o,  Co.,  10  How.  (U.  8.)  611  (1850);  Roper 
Ferry  Co.,  27  Ind.  100;  ».  c.  85  Ind.  18  «.    MtWhorter,  77  Ve.   214;    anU,   sec. 


D.qit.zeaOvGoOt^lc 


^30  MDSICIPAL  COEPOBATIONS.  §  114 

charters  iB  Eugland  and  in  this  country,  npon  a  municipal  corpora- 
tion its  whole  p&uxr  to  eBtablish  and  regulate  ferries  within  the  cor- 
porate limits,  the  corporation  thus  representing  the  sovereign  power 
may  make  an  exclusive  grant*  But  auch  a  corporation  has  not  an 
excliiMve  power  over  the  subject,  unless,  by  express  words  or  necea- 
sary  inference,  it  be  plainly  given  to  it  by  the  legislature.  Hence, 
power  to  a  municipality  to  establish  and  regulate  ferries  within  its 
limits  does  not  give  it  an  exclusive  power,  and  consequently  does  not 
authorize  it  to  confer  an  exclusive  privilege  upon  others  to  establish 
a  ferry.' 

88.  Aa  to  eitinguishment  of  hrry  fran-  Greene  (Iowa),  fi3S  ;  ante  m».  89-Bl, 
chiae  by  b  snbeeqoant  lepslntiTB  grant  to  wid  cases  in  note*.  WbUe  the  bicIubIvo 
build  *  bridge  aX  the  aite  of  the  Ceny,  and  power  conferred  by  tbe  legiBlature  upon  ■ 
take  toUa,  seo  the  famous  c«a  of  Cliarlea  city  to  grant  a  ferry  liceaae  doas  not  aa- 
River  Bridge  v.  Warreu  Bridge,  11  Pet.  thorize  it  to  grant  on  caiimw  license,  yet 
(U.  S.)4a0  (1887).  The  dissenting  opin-  the  power  to  grant  an  eicludie  license  is 
ion  of  Mr.  Justice  Story,  on  the  impor-  conferred  when  the  city  is  authorized  "to 
tant  constitutional  question  involved  in  grunt  or  re/me  a  license."  B,  &  H.  Ferry 
Ibia  case,  is  teferred  to  by  Mr.  tfniuter,  Co.  n.  Davis,  48  Iowa,  ISS  (1878).  The 
in  a  letter  to  Judge  Story,  as  "  the  ablest  power  to  refuse  gives  tbe  power  to  limit 
and  bnot  written  opinion  1  ever  heard  yoa  the  issue  of  liceDses;  if  it  can  limit,  there 
deliver  ;  it  ia  close,  sesrphing,  and  scnitin-  is  no  reason  why  it  cannot  bind  itself  to 
iring  ;  the  opposite  opinion  bas  not  a  foot  issue  no  other;  but  the  power  to  license, 
nor  an  inch  of  ground  to  stand  on."  2  "r  to  license  and  regnlata  certain  occupa- 
i^tory.  Life  and  Lettera,  268.  Chancellor  tions,  does  not,  it  seems,  include  tbe 
Kerlt  eTpressed  the  same  opinion.  /*.  power  to  creaU  a  moMjwZy.  Chicago  v. 
270.  Bnt  fifty  y«a«'  subnnqnent  eiperi-  Emnp'',  45  III.  90 ;  Logan  v.  Pyne,  13 
ence  has  vindicated  the  judgment  of  tbe  Iowa,  524;  fl.  ft  H.  Ferry  Co.  ■.  Davis,  48 
court  and  placed  it  upon  an  immovable  Iowa,  133.  But  "the  grant  of  exclusive 
and  nnqaestioned  foundation.  Conatrue-  ferry  licenses  rests  upon  peculiar  groauds. 
turn  oftpteial  grant.  HaHford  Bridgp  Co.  It  is  in  some  songe  an  extension  of  a  pub- 
V.  Ferry  Co.,  2»  Conn.  210,  whme  s  furry  lie  road.  The  objection  to  the  creation  of 
had  been  maintained  by  a  city  for  a  time  a  monopoly  is  overcome  in  the  matter  of 
beyond  the  memory  of  iivingmen,  it  waa  a  few  by  the  consideration  of  the  pablio 
held,  inthe  absence  of  other  evidence,  that  necessity  or  advantage."  lb.,  per  Ada-ait, 
itafranehitcvKUtatablisAedbypraoriplioH;  J.  The  question  whether  the  grant  of  a 
and  aUo,  that  while  the  State  conld  di-  ferry  to  individuala  by  the  legislature  de- 
vest the  city  of  tbe  franchise,  its  purpose  prives  a  municipal  corporation  possesaing 
and  intent  to  do  so  must  clearly  appear,  the  usual  powera  to  provide  for  tbe  coa- 
and  cannot  be  left  to  implication.  City  veniencfl  and  prosperity  of  its  citizens,  of 
of  Laredo  D.  Martin,  62  Tex.  648(1^80).  the  right  to  establish  a  competing  ferry, 
AstoaiTj»ora/iimsiypre»cripliOT»,»eeoni«,  discussed  but  not  decided,  in  Gibbes  v. 
g^^  S2_  37.  Beaufort,  20  S.  C.  218.     A  city  owning  a 

'  Coatar   v.    Brush,     25    Wend.    828  ferry  mast   admmUler    the  pubiie    IruH 

(1841).     See    also    Mayor,  kc.   of   New  thus  imposed  as  the  public  interest  may 

York  V.  Starin,  108  N.  Y.  1;  Mayor,  ic.  require.     Waterhury  o.  Laredo,   88  Tex. 

of  Sew  York  f.  Sew  York  t  N,  J.  S.  S.  686  (a  contract  by  which  a  city  gave  l» 

Co.   lOfi  S.  Y.  28.  sn  attorney  one  third  of  the  rents  of  a 

'  Mintnm  v.  Lame,  23  How.   (U.  S.)  ferry,  and  bound  itself  not  tfl  mike  any 

485  (1859);   Harrison    o.    StaW,    9   Mo.  engafretnent  which  wonld   interfere   with 

C2d    (lS46)i    MoEwen  e.   Taylor,    t    G.  its  teima,  held  void  as  being  against  pub- 


D.qit.zeaOvGoOt^lc 


§  116        FERRIES ;   POWER  TO   TAX,  LEASE,  COVENANT,  ETC.  181' 

§  115  (79).  UoaoBeFooandTax;  ConBtmotioii  of  Speolal  Oraat. — 
By  its  charter  a  city  was  empowered  "  to  license,  continue,  and  rtgvr- 
late"  as  many  ferries  within  its  limita,  to  the  opposite  shore  of  a 
river  bounding  it,  aa  the  public  good  required,  and  the  common 
council  were  further  authorized  "  to  direct  the  manner  of  iseuing 
and  registering  the  licenses,  and  to  prescribe  the  sum  of  moneg  to  be 
paid  there/or  into  the  treasury  of  the  corporation."  Under  this,  an 
ordinance  prohibiting  all  persons  from  ferrying,  without  a  license 
from  the  mayor,  and  authorizing  this  officer  to  grant  licensea  to  any 
person  upon  payment  into  the  treasury  of  the  city  of  the  sum  of 
fifty  doUars,  was  sustained  agaioet  the  objections  that  Uiere  was  no 
power  to  prohibit  ferrying  without  a  license,  and  that  the  license  fee 
was  a  tax.  The  words  of  the  charter,  "  To  prescribe  the  sum  of 
money  to  be  paid  into  the  treasury  of  the  corporation,"  were  re- 
garded by  the  court  as  showing  a  clear  intent  to  make  licenses  a 
source  of  revenue  to  the  city ;  and  the  court  added  that  the  amount 
charged  aa  a  license  fee  did  not  appear  to  be  unreasonable.' 

§  1 16  (80).  Power  to  Iieaw,  Covenant,  eto.  —  If  a  municipal  cor- 
poration, seized  of  a  ferry,  lease  the  same,  through  the  ^ency  of  the 
mayor  and  aldermen,  liiKA  a  covenant  for  quiet  enjoyment,  this  cove- 
nant will  not  restrain  the  mayor  and  aldermen  from  exercising  the 
powers  vested  in  them  by  statnte,  to  license  anothar  ferry  over 
the  same  waters,  if  in  their  judgment  (which  cannot  be  re\'iewed  by 
the  courts)  the  public  necessity  and  convenience  require  it  On  such 
a  covenant  the  city  may  he  liable  to  the  covenantees ;  but  the  powers 
vested  in  the  cUt/  officers  as  trustees  for  the  public  cannot  be  thus  abro- 
gated. If,  however,  the  city  in  its  corporate  capacity  is  the  legal 
owner  of  an  exclusive  franchise,  its  grantees  or  lessees  would  hold  it, 
notwithstanding  any  license  to  others,  whether  granted  by  tbe  mayor 
and  aldermen  or  any  other  tribunal' 

'  lie  poUcf ).      Wbetbsr  the  dtdication  of  J.   L.   118,   and    the  olutptere  <m   Ordi- 

iandfora  Kighaay  or  ttnet  teminatiny  nanctaand  TaxatioD.    Poa,KKi.  S67,  TS8. 

0a  a  rivtr  will  anthorize  tlie  nw  of  the  AmouDt  ot  license  city  may  exact,   the 

•me /or  a  ferry  landing,  that  is,  for  (as-  State  law  on  the  snhject  beinp;  held  to 

tening  boats  and  reeeivltig  and  diachar^  affect  the  city.     Beddickv.  Amelia,  1  Mo. 

ing  frrights  and  paaMUgen,  withoat  the  6  (18S1). 

oonaant  of  the  abutting  owner,  iee  Pnwser         *  Fay,  In  n,    IG   Pick.    (HaM.)  243 

*.  Wappello  CoDnty,  18  Iowa,  827,  and  (1834).     The  coart  wilt  not  try  on  eerti(h 

i)*aeseit«d;  also  4  Am.  Law  Keg.  (n,  s.)  mn'  the  conflicting  titles  of  partifa  to  a 

SIB  (ISSS) ;  tupro,  see.  103,   note  ;   no,  ferry  franehiaa.    Ib.;anU,  chap.  v.  aec  97. 
lOB,  note.  RighU  of  municipal  corpanUiotit  in  am- 

'  Chilvera    v.    People,    1 1    Mich.    4S  neetion  mth  ftrria,  naif  trlent  of  leyiala- 

(13S2).     Aa  to  distinction  between  a  li-  iire  amtrol.     See    Fanning   v.    Gregoire 

ceiiae  fee  and  a  lai,  see  AbIi  W.  PpopK  11  H  «?.,  18  Hnw.   (U.  8. )  624  (1853);  East 

Mich.   847;   Flanagan  o.  PtaiuBeld,  44  S.  Hartford  v.  Hartford  Bridge  Co.,  10  How. 
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§117  (81).  BoTTOwltiK  Money;  oonoemliiK  ImpUsd  Powsr  to 
borrow  Uonoy.  —  We  aball  hereafter  ti'eat  of  the  implied  power  of 
municipal  corporations  to  issue  negotiable  securities.  But  this  is  a 
different  question  from  the  power  to  borrow  money.  The  power  to 
bonxfw  may  be  given  in  express  languf^e,  in  which  case  the  terms 
aud  purpose  of  the  grant  will,  of  course,  measure  its  extent  But 
suppose  the  power  is  not  expressly  conferred,  does  it  exist  by  impli- 
cation f  It  is  perhaps  settled  law  in  this  country  that  private  cor> 
porations,  organized  for  pecuniary  profit,  have,  in  the  absence  of 
special  limitatiou  or  restriction,  an  implied  or  incidental  authority 
to  borrow  money  for  their  legitimate  purposes,  and  to  give  negotia- 
ble obligations  for  its  repayment.'  The  question  of  the  incidental 
authority  of  municipal  corporations  to  borrow  money  has  uot  been  so 
thoroughly  considered  and  so  often  decided  aa  to  be  entirely  closed 
to  controversy.  In  view  of  the  legislative  practice  to  confer,  in 
terms,  all  powers  so  important  as  this,  the  dangerous  nature  of  this 
power,  by  reason  of  the  temptation  it  holds  oat  to  incur  needless 
debts  and  to  make  extravagant  expenditures,  and  the  facilities  it 

611;  affirming  s.   c.   16  Conn.   149;   17  the  ferriea  to  privata  penoM,   the  fnm- 

Conn.  80, 96;  ChilTers  n.  People,  11  Hich.  cliue  being  a  puUic  tnut   which    they 

13;    O'Neill  u.   Police  Jury,  21  1a.  An,  coald   iiot,   without  legiskttTe  eanction, 

SSS;   Aikin   v.  Roilrond  Co..   20  N.   Y.  dispose   of   or   delegate.      Botier  n.   He- 

870  [1BS9},  relating  to  the  ferty  lights  of  Whorter,  77  Va.  214.     Upon  divisim  of 

the  dtf  of  AlhB.nri   Benanu  «.  Hajor,  &c.  am  tM  tovm  owning  fsTr;  franchise,  the 

of  New  York,  10   Barb.  223  ;    Hams  v.  new  toum  owna  no  iaten-st  therein  except 

Neshit,   24    Ala.  SOS  ;    United  States  v.  so   far  as   conferred    by   the    legislature. 

Fanning,  Morrii  (Iowa),  S4Si  Conner  d.  Hertford  BKdge  Co.  v.  East  Hartford,  16 

New  Albany,  1   Blackf.  (Ind.)  «3:  Citj  Conn,  HB;  pott,  chaps,  vii.,  riii. 
».   Ferry  Co.,  27   Ini  100;  ShoUoroaa  v.  ■  Stratton  «.  Allen,  16  N.  J.  Eq.  229; 

JeSersonville,  36  Ind.  19S.     The  right  of  aee  unit,  sec.  60,  and  chapter  onContracta, 

a  city,  given  by  charter,  to  licmM  and  tax  pott,  sec.  488.     Lucas  v.  Pitney,  S  Dutch. 

/«9Tiu,  is  not,  unless  BO  eipressad,  eicln'  (^.  J-)   221;    Hackettstown   v.   Swack- 

aiveofaUkerightin  the  State  or  eonnty.  hamer,   8  Vroom  (S7    N.   J.    L.),    191; 

Harrison    «.    State,  9    Mo.   B2B   (1846).  construction  of  specific  grant.  Mayor,  &c. 

"  Power  to  rs^ulofa  ferries,"  given  to  ma-  v.  Bailey,   g  Vroom  (37  N.  J.  L.),  .^IS. 

nicipal  corporations  in  general  incorpors-  But    see   observBtJons     of   Byla,   J.,   in 

tion  act,   construed.      Duckn-all  v.  New  Bsteman   c.    Hid-Wales     Railway    Co., 

Alheny,  25  Ind.  28S.     When  eqaity  wUl  L.  R.  1  C.  P.  610  (1808),  as  to  powers  of 

annnl  lease.     Phillips  n.  Bloomington,   1  common-Uw  corporations  in  England  in 

G.   Greene  (Iowa),  4SS.      A  power  con-  respect  to  drstring,  accepting,  or  indon- 

ferred  upon  a  city  to  establish  ferries  and  ing  negotiable  securities.     The  court  in 

to  til  the  rates,  fees,  and  rente,  author'  this  case  deny  (in  the  abaence  of  expreat 

iies  it  to  rent  the  ferry,  but  it  eannol  mr-  legislstive  authority  conferring  the  power) 

rtruUr  its  amtrol  and  tupervinon  wholly  that  it  is  competent  to  a  company  incor- 

to  another.      Macdooell  «.   International  porated  in  the  ntaal  «ay  for  the  forma- 

A  G.  N.  Ry.  Co.,  60  Tei.  690.  See  ti'pra,  tion  and  working  of  a  railway  to  di»w, 

sees.  96,  97.     In  Virginia  it  was  held  that  accept,  or  indorse  bills  of  eichsnge.     /n- 

Bcoanty  and  a  city,  being  joint  grantfca  /m,  sec.  126. 
of  ferry  francliises,  had  no  power  to  lesse 
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offers  for  frauds,  and  the  settled  and  salutary  doctrine  that  sucb  cor- 
pomtions  have  no  powers  but  such  as  are  expressly  confeired,  and 
those  which  are  necessary  to  effect  the  objects  of  the  corporation, 
and  those  which  are  incidental  to  the  express  grants,^  the  author, 
where  the  I^slative  will  is  wholly  silent,  is  strongly  inclined  to 
deny  the  exietence  of  a  general  implied  or  incidental  pmoer  to  borrow 
money.  But  it  must  be  admitted  that  down  to  the  present  time  a 
majority  of  the  express  adjudications  on  Uie  subject  favor  the  cou- 
tiary  opinion.* 

§  118  (82).  Tha  Snl^aat  oonsldsrad  In  OUo  and  «lMwlMre.  —  The 
question  arose  in  Ohio,  in  18ii6,  and  was  fully  argued  and  considered. 
The  towa  of  Chillicotbe  possessed  authority  to  purchase  real  estate, 
erect  public  buildings,  repair  streets,  aud  the  usual  municipal  pow- 
ers. The  right  to  borrow  money  was  not  expressly  granted,  and  the 
only  question  in  the  case  (an  action  upon  the  bonds  of  the  town 
given  for  borrowed  money)  was,  whether  it  was  granted  by  impli- 
cation. The  case  was  regarded  as  of  the  first  impression,  no  author- 
ities in  point  being  produced.  The  court  distinctly  decided  that  in 
carrying  out  the  express  powers,  or  in  effecting  any  legitimate  mu- 
nicipal object,  the  corporation  possessed  the  incidental  or  impliea 
right  to  borrow  money.'  Subsequently  the  Supreme  Court  of  Wis- 
consin affirmed  the  implied  authority  of  a  municipal  corporation,  as 
incidental  to  the  execution  of  the  general  powers  granted  by  its 
charter,  and  in  the  absence  of  a  special  restriction,  to  borrow  money 
and  issue  its  bonds  therefor,  it  appearing  that  the  proceeds  thereof 
went  into  the  treasury  of  the  city  and  were  expended  by  it*  "  The 
charter,"  says  the  court,  stating  its  reasons,  "  does  confer  the  power 
to  purchase  lire  apparatus,  cemetery  grounds,  etc.,  to  establish  mar- 
kets, and  to  do  many  other  things,  for  the  execution  of  which  money 
would  be  necessary  as  a  means.  It  would  seem,  therefore,  that  in 
the  absence  of  any  restriction,  the  power  to  borrow  money  would 

'  jftUt,  tec*.  80,  81,  nolM  pTan  for  th«  mooe;  borrowed ;  it  is 

»  Text  cited  Bob«ita>D  tr.  Breedlore,  81  not  held  that  DOtea  bo  givea  unciet  the 

Tex.  81S;  Bichtaiond  v.  IfcOiir,  7S  liid.  inddsntal  power  to  provide  for  th«  fay- 

1B2.  me&t  of  debts  luTe  all  the  qn&litiee  of 

*  Bank  v.  Chillicotha,  7  Ohio,  Pwt  IL  oommerclat  i»por.  In  State,  ez  re!,  v. 
p.  81  (1836).  BabcocV,  32  Neb.  614  (18881,  it  wu  hAA 

*  Millav.  OleiMn,  11  Wis.  170(1860);  that  ■  power  to  make  regulatioaa  to  secure 
B.  a  8  Am.  Law  R^  6S2 ;  SUta  v.  VlaA-  the  general  health  of  a  citj  and  t»  coii- 
4Mn,  7  Wia.  688  ;  Clark  v.  Janeavlllf,  10  atnict  aewers  and  to  tqpiUte  their  qw. 
WU,  136  ;  CUike  ».  School  District,  S  conferred  nccessarilj  the  power  to  provide 
R.  I.  19B  (isns),  in  which  it  ia  held  that  money  for  the  conatmction  of  a  aever  (or 
when  TDoaey  ia  borrowed  to  pay  a  law-  the  purpose  of  draining  ita  princi|>nl 
fal  debt  of  a  corporation,  and  It  is  w  straet,  by  issuing  bonds  therefor.  See 
^plled,  the  oorporatiou  is  liable  on  the  iit/Vo,  aeca.  ISO,  126,  126. 
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pass  aa  an  incident  to  these  general  powers,  acconiing  lo  vhe  well- 
settled  rule  that  corporations  may  resort  to  the  usual  and  conven- 
ient means  of  executing  the  powers  granted  ;  for  certainly  no  means 
is  more  usual  for  the  execution  of  such  objects  than  that  of  borrowing 
money."  In  this  case,  as  in  the  other,  the  question  was  not  raised 
until  the  money  had  been  borrowed  and  the  rights  of  third  persons 
had  attached.* 

>  City  «.   LamKin,    S  Wall.  477,  486  lent.      .Supra,   sms.    69-91,    tnd   notea, 

flSSS),  wliere  tlie  WiBcousiu  cases  are  re-  As  applicable  to  niuiiicip«l  corporatJODi, 

lemd  to  bj  Nelmm,  S .;  ajiU,  aKc,  GO,  and  there    iji  great    and    almost    conTiocinf; 

notes.    The  right  of  private  corporations  force   in    the   irgament   of   Stlden^   J., 

genevaily  to  l>orToiemimty,(u  irtmletUai  lo  in   Curtu  v.   Leavitt,  mpra,    267,   268. 

tht  express  potoen  gnmied,  ia  eitendTeij  And   tee    KBtchnm   «.  City    of   Buffalo, 

considered  upon  principla  and  authority,  14    N.  Y.   SfiS,    SflS    (ISBfl),  whera   the 

in  the  imporUat  case  of  Curtis  v.  Learitt,  labject  is  eonsidered  bj  the  lame  Judge, 

15  N,  Y.  9  (18G7).     See,  alio.  Barrj  v.  and   the  paver  of  a  municip*]  corpora- 

Merch.  Ex.  Co.,  1  Sandf.  Ch.  280 ;  Been  tion  to  contract  debts  on  credit,   for  U- 

V.  Phtenix  Glass  Co.,  11  Barb.  SGS  ;  Strat-  ^tilnate  purposes,  ia   admitted   to  be  a 

ton  v.  Allen,  1<  N.  J.  Eq.  329;  Lacaa  r.  qoeation  which  has  "yet  to  be  judicially 

Pitney  (power  of   railroad   coiup«Dy),  S  Mttled."    In/m,  sees.  12S,  126.     Sea,  on 

Dut£h.(X.  J.)  221;  Fay  n.  Noble  (mann-  the  general  subject.  Canal  Bank  f.  Supec- 

factaring  corpoiBtion),  12-Cu9h.  1  ;  Davis  yisors,  G  Denio,   G17  (IS4B)  ;   Barker  v. 

c  Proih  &c.  of  Ueeting-house   (religious  Ijoomis,   fl  Hill,   4fl3   (1844);   People  K 

corporatiou),  8  Met.  321.     Perhaps  it  is  Btennan,  89  Barb.  G22  (186S).     In  Coni> 

difficult  to  draw  a  distinction    between  monwealth  v.  Pittalmigh,  41  Pa.  St.  273, 

private  and  municipal  corporadons  in  re*  Strong,  J.,  says  that  the  power  to  execute 

spect  to  the  incidental  right  to  borrow  and  isme  bonds  is  inteparaUe  from  the 

money.     But  we  see  maeh  mote  rcMOO  for  existence  of  all  oorporationa,  public  and 

olSnning  the  existence  of  an   incidenbil  private.      Douglass  v.   Virginia   City,   6 

power  of  this  kind  with  respect  to  trading,  Nev.  147  (1889).     In  yew  ror*.  aee  Stat 

banking,  manufnctaring,  and  railroad  cor-  18G3,   113S,  chap.  SOS.      In  XMaippi, 

porations,  than  in  relation  to    municipal  Boards  of  Police  of  counties  have  no  im. 

corporations.      There  is  a  difference  be-  plied  power  to  borrow  money  ;  and  wbeit 

tweeo  contracting  a  debt  in  the  piosecu.  special  power  to  borrow  money  is  ccnferrsd 

tion    of  an  ordinary  legitimate  corporate  it  must   be  fairly  pnraued  ;   and  it  Wat 

purpose  and   borrowing  money  for    that  held  that  where  a  warrant  properly  ejgjjed 

purpose.     In  the  one  case,  the  application  did  not  (as  teqoired  by  the  statute)  state 

of  the  credit  is  neoesaarily  secured  to  the  on  its  face  the  object  for  which  it  wai 

Bilvancement   <rf  the    authorized   oliject,  issued,  nor  upon  what  fund   drawn,    it 

while  money  borrowed  is  liable  to  be  lost  could  not  he  enforced.     Beamair  t   Board 

or  lo  be  diverted  to  Utegitdmate  purposes,  of  Police,  42  Miss.  288  ;   a.  c.   16  WaU. 

This  dilference  is  insisted  on  with  great  SW.     There  may  be  ground  for  s  distinc- 

foroe  by  Agnete,   C.  J.,  in  the   dissent-  tion  as  to  the  implied  power  to  'wrrow 

ing  opinion  in  Williamsport  v.  Common-  money,   between    coonties   and  ordinary 

wealth,    84  Pa.   St.  487,  fi07  (IS77).     It  dty  corporations. 

sbould  be  remembered,  also,  that  the  ei-  EngliA  DeciKont.  —  Bond  tor  1iG(TDwed 

press  powers  can   be    aiecnted   withont  money,  given  after  the  Hnnidpal  CoTpot«- 

holding  that  there  Is  an  implied  power  to  tions  Act,  held  valid.     Pallister  «.  Mayor, 

borrow   money.     The  revetiits  provitiont  kc,  67  Eng.  C.  L.  (S  C.  B.)  774  ;  Payne 

of  charters  supply  the  monidpaUty  with  «.  Mayor,  Ac,  S  nurl.  &  Nor.  G72.    See 

the   means   designed  to  fnmiih  it  with  Nowell  «.   Mayor,    ftc,    9    Exch.    467; 

money.      And    powen  are  not  held   to  Kendall  v.  Einfc,  84  Eng.  C,  L.  (17  C.  B.) 

exist  merely  bacsnst  the;  sre  conven-  483.    Bolu  for  borrowed  money  held  in* 
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§  119.  Bams  rabjMt- — In  Indiana,  tfae  doctrine  that  corpoia^ 
tions,  along  with  the  express  and  substantive  powers  conferred  by 
their  chartera  take  by  implication  ali  the  reasonable  modes  of  exe 
cnting  such  powers  which  a  natural  person  may  adopt,*  is  so  applied 
as  to  hold  that  it  ia  a  power  incident  to  corporations,  in  the  absence 
of  positive  restriction,  to  borrow  money  as  means  of  executing  their 
express  powers*  In  Iowa,  school  districts  have  the  power  to  borrow 
money  to  dischai^  debts  legitimately  created  and  to  pledge  the 
credit  of  the  district  for  that  purpose.'  lu  Illinois,  the  same  power 
exists  if  authorized  h/  a  vote  of  the  people  of  the  district*  But  where 
a  law  authorizes  the  donation  of  money  by  a  municipal  corporation 
to  aid  in  the  construction  of  a  railroad,  and  provides  for  levying  a 
tax  to  raise  the  amounts  donated  as  they  become  due,  neither  the 
corporation  nor  its  ofBceis  have  the  power  to  borrow  money  or  to 

valid   tmder  the   Ht     Attomej-OeSBral  and  to  ininir  t,  debt  on  petition  of  t«z> 

t>.  I^hGeld,  19  Sim.  G47;  lief;,  v.  Lich-  psfera,  levy  ■  tax,  Ac,  the  board  of  town 

fittld,  1  Q.  B.  863.     See  Bat«man  b.  Mid-  tnutees  hw  power  to   purchase  aaoh  ap> 

Wales  Railwajp  Co.,  L.  B,   1  C.   P.  610  paratna  on  eredU,  and  direct  a  note  there. 

(1869)  ;  ohU,  wok  117,  note,  eeea.   125,  for  to  be  israed  in  the  name  of  the  town. 

12S.  And  this  pown  ia  not  ezbanatsd  hj  the 

'  New  England,  Ac   Co.  v.  Robinion,  passage,  pending  the   nt^tiatioD   there- 

2S  lud.  G3S  i  LafayeCtB  v.  Cox,  G  Ind.  38;  for,  of  an  ordinance  for  isBDance  of  bonds 

Board,  te.  n.  Day,  19  Ind.  iSD ;  Kyle  v.  to  realize  means  to  purchase  the  appanttns, 

Ktha,  S   Ind.  St;   Haag  v.  Board,  &c,  if  no  bonds  are  ia  hot  inned  therenndw. 

«0  Ind.  Gil  ;   Second,   &c.  Bank  o.  Dan-  Vew   Albany  Bank  c.   Danrille,  60  Ind. 

riUe,  60  Ind.  GOi  ;  Richmond  v.  HcOirr  GOi.    8o,  in  Kchmond  v.  McOirr,  78  Ind. 

(quoting  text),  7S  Ind.  162,  198(1881);  192,  198,  nnrettrioted  power  in  thecitj  to 

Baatdv.  Sannden,  17  Ind.  4S7.   See,  also,  parcliase  real  estate  for  putdic  haildinga 

Merrill  v.  Town   of   Honticello,  22  Fed.  gives  to  tbe  coancil  impli«i  power,  in  its 

Bep.  539.  diHcrntton,  to  puithase  on  credit,  and  to 

'  Board  r.  Day,  IS  Ind.  ISO  ;  Miller  e.  ianne  negotiable  bonds  for  the   panhsaa 

Board,  6S  Ind.   162,  ctting  Eetchum  v.  money  ;  tbe  coorC  refused  to  enjoin  the 

Buffilo,  11  S.  T.  SSS  ;  Mills  v.  Oleason,  taaue  of  snch  bonds.     Ii^a,  sec.  127,  and 

11  Wis.   170;   State  o.  Hadison,  7  Wis.  note.     As  to  power  to  issne  bonds  for  snb- 

•88  ;  Bank  v.  Chillicothe,   7  Ohio,   854  ;  scriptions   in  old  of  railroatU,  see   pod, 

Hobs  v.  Harpcth  Acaden:iy,  7  Heisk.  S8S ;  tea.  Ifll. 

Commonwealth  s.  nttabnrgh,  31  Pa.  St.  *  Auntin  v.  Colony,  61  Iowa,  102. 

19e  ;  Clark  r.  School  Diit.,  S  R.   I.  199  ;         *  Folsom  v.  School  Directors,  91   III. 

Hardy  r.  Herriwether,  11  Ind.  20S  ;  Shef'  104,  where  it  is  held  that  tbe  power  to 

field  «.  Andress,  G6  Ind.   1S7.     Where  a  borrow  money  carries  with  it  at  common 

city  negotiated  its  bunds  to  ruse  means  law,  independent  of  the  statute,  the  power 

lo  anittruct    vxUer-vroTlet,  and  the    city  to  give  evidence  of  the  loan.    Tbe  power 

treasurer  ndsspplied  a  part  of  tlie  funds  so  to  give  Itands  for  money  borrowed  is  not 

realized,  leaving  debts  unpaid  on  account  a  limitation  but  an  enlargement  of  their 

of  such  works,  it  was  competent  for  the  powers,  and  an  order  given  b;  them  on 

city  coancil  to  issae  and  sell  other  bonds  their  trtAsarer  is  valid  and  may  be  en< 

to  make  up  such  deficiency.     Daily  v.  Co-  forced  against  tbe  district.     i6.  The  court 

lumbos,  49  Ind.  169  (1874).     Under  Ind.  limits  and  distinguishes  the  cans  of  Clark 

Bnv.  StaL   (1876),  authorizing  towns  to  v.  School  Directors,  78  III  171. 
(covide  appantu*  for  txtiB0tiAwg  Jlrtt, 
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issue  bonds  in  payment  of  auch  donation,  and  bonda  iaaued  in  pay- 
ment thereof  are  vold.^ 

§  120.  Sams  nubject.  Doctrine  ia  PeiuBylTuilm.  —  The  subject  of 
the  inddetUal  or  vmplUd  power  of  a  municipal  corporation  to  lorrow 
money  to  pay  pi-e-existiug  indebtedness,  and  also  to  enable  it  to  grade 
and  pave  its  streets,  and  to  issue  negotiable  paper  for  this  purpose,  is 
elaborately  discussed  by  the  Supreme  Court  of  Pennsylvania.'  It 
was  admitted  that  "  taken  in  ite  broad  aense,  the  power  to  borrow 
money  and  issue  bonds  therefor  cannot  be  said  to  be  among  the  im- 
plied powers  of  a  municipal  corporation."  But,  nevertheless,  the 
majority  of  the  court,  after  examining  the  subject  and  reviewing  the 
authorities,  sums  up  the  result  in  guarded  language,  as  follows : 
"  The  foregoing  cases  rest  upon  the  principle,  which  we  think  a 
Bound  one,  that  where  a  municipal  corporation  has  lawfully  con- 
tracted a  debt,  it  has  the  implied  power,  unless  restricted  by  its 
charter  or  prohibited  by  statute,  to  evidence  the  same  by  a  bill, 
bond,  note,  or  other  instrument ;  that  the  power  to  contract  a  debt 
carries  with  it  by  necessary  implication  the  right  to  give  an  appro- 
priate acknowledgment  of  such  debt,  and  to  agree  with  the  creditor 
as  to  the  time  and  mode  of  payment ;  that  in  the  absence  of  statu- 
tory provision  there  is  no  rule  of  law  limiting  the  extent  of  the 
cr^t"     There  was  a  dissent  by  thi'ee  judges  on  the  ground  that 

1  Lippincott  0.  Pana,  S2  111.  21 ;  Hid-  trustees  coatract  to  keep  up,  in  the  buUd- 

dleport  V.  j^lna  Life  Iqb.  Co.,  B3  III.  562^  icg,  a  public  Eichool.     Quart.  Dniiielly  ct 

Diion  CouDtyp.  Field,  111  U.  S.  83.     In  aJ.  v.  CabaniBS,  62   Ga.  211   (1874).     In 

Jt^tbnub),  comity  bonds  may  be  issued  to  If^omi»^,the  Iswprohibitingtbe  trustee* 

raise  money  to  meet  current  ezpeoaes  in  of  a  municiital  corporution  from  incurring 

case  of  a  deficit  in  the  county  revenue,  any  debt  or  borroving  moue;  Tor  the  usa 

but  thia   mast  first  be  authorized    by   a  of  the  city,  Tithout   having  the  coQcar- 

vote  of  the  electoiv  of  the  county.     Daw-  recceorfiTe-ei^thsortlirtaiable property 

son  Co,  V.  McHamar,  i  N.  W.  Rep,  991.  owners,  — to  be  ascertained  by  a  petition 

A»    to   implied   power    in    Nebraska    to  for  that  purpoee,  —  does  not  preclude  the 

issue    njunicipaJ  bonds,  see  State  n.  Bab-  trustee*  from  urutng  unmmti  on  fA«  frou- 

cock,  22  N'eb.  61i  (18SS),  cited   tajira,  ury,  to  be  used  as  evidences  of  indebt- 

sec.  118n.     In  Qeorgia,  it  is  held  to  be  ednesa,  although  there  ia  no  money  in  Iho 

within  the  purpose  and  scope  of  a  niiini-  municipal  treasury  at  the  time,   nor  any 

cipal  corporation  to   apply  the  corporate  special    aatbority   therefor   in    the    city 

funds  or  to  create  a  corporate  debt  for  the  charter.     Ivinson  p.  Hance,    1   Wy.  Tar. 

purchase  of  nn  interest  in  a  building  to  be  270,      Difference  between    warrsnts   and 

nsed  as  a  public  tehool  or   college  tor  the  negotiable  paiier,  infra,  sec.  487. 

accommodntion  of  the  people  of  the  town  ;  *  Williamsport  v.  Commonwealth,    S4 

and  the  fact  that  aniierinteniience  of  the  Pa.  8t.  487  (1877).   Paxaon,  J.,  deliverel 

school  is  left  in  the  hands  of  trustees  not  the  opinion  of  the  court,  in  which  Shart- 

elected  by  the  corporation  does  not  render  wood,  Mercur,  and  Oordoii,  JJ.,  concurred; 

the  appropriation  of  the  corporate  funds  Agatvt,   C.  J.,  delivered    the    dissenlitig 

illt^l,  it  apjiearin);  that  the  enterprise  ia  opinion,  in  which  Woodmard  and  StemO, 

not  lot  any  private  gain,  and  that  the  JJ.,  concurred. 
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part  of  the  bonda  in  t^ueatiou  were  iemied  in  advance  of  any  debt  in- 
curred for  grading  and  paving,  and  as  a  means  of  raising  money  to 
pay  for  future  improvements  ;  that  they  were  sold  at  a  heavy  dis- 
count, and  the  proceeds  only  thus  applied ;  and  while  admitting 
that  a  municipal  corporation  may  have  the  implied  power  to  give 
suitable  evidences  of  an  authorized  debt  actually  incurred,  they  de- 
nied any  incidental  power  in  such  corporations,  as  a  means  of  rais- 
ing money  to  execute  its  ordinary  charter  powers  or  duties, "  to  issue 
commercial  paper,  be  it  bonds  or  notes,  payable  to  bearer,  and  nego- 
tiable according  to  the  law  merchant  or  general  usage,  and  either 
to  sell  them  in  the  market  or  pass  them  oCT  to  individuals  by  way 
of  a  general  loan."  The  dissenting  judges  admitted  that  where  ex- 
press power  to  borrow  is  given,  the  municipality  has  the  implied 
right  to  issue  negotiable  evidences  of  the  debt ;  and  they  also  seemed 
to  concede  that  if  an  authorized  debt  is  actually  incurred  for  paving 
or  other  proper  purposes,  the  municipality  has  the  right  to  issue  a 
bond  or  note  or  warrant  as  evidence  of  it ;  but  it  was  not  said  that, 
even  when  thus  issued,  that  is,  issued  by  virtue  of  a  merely  inciden- 
tal power,  the  instrument  partook  of  all  the  attributes  of  commercial 
paper,  especially  the  one  which  protects  such  paper  in  the  hands  of 
a  holder  for  value  before  maturity,  &om  defences  of  which  he  has  no 
notice. 

§  121.  Author's  oomment.  —  If  the  judgment  of  the  cowrt  in  this 
case  is  to  be  taken  as  holding  that  a  municipal  corporation,  merely 
by  virtue  of  its  authority  to  pave  streets,  may,  without  any  express 
power  to  borrow  money,  issue  its  negotiable  bonds  in  advance,  and 
sell  them  as  a  means  of  raising  money  to  be  applied  to  this  purpose ; 
may  issue  them  in  any  sum  it  pleases  and  sell  them  for  any  price  it 
can  obtain,  and  that  bonda  so  issued  are  commercial  paper  with  all 
the  qualities  and  incidents  of  such  paper,  —  if  such  is  the  doctrine  of 
the  court,  we  feel  constrained  to  say  that  we  are  unable,  notwithstand- 
ing the  ability  with  which  it  is  supported,  to  regard  it  as  otherwise 
than  unsound  and  dangerous. 

§  122.  DsolBlonB  of  tbo  Bupreiiu  Conit  of  th»  TTnltod  Statu.  —  The 
question  wader  consideration  has  been  considered  and  discussed  by 
the  Svfreme  Court  of  the  United  States}    Four  of  the  justices  as- 

>  Hsyor  of  Nuhville  b.  Ray,  IB  W«ll.  Ill  U.  8.  400,  the  mme  oonrt  derided  that 

48S  (1878)  ;  Ottawa  v.  Vxtty,  108  U.  3.  the  power  to  Stsae  conmerciat  paprr  can- 

110;  Hopper  «,  Covinf^D,  8  Fed.  Rep.  not  be  conceded  to  eimnMei  and  toioMfl(p», 

777  1  Merrill  v.  Honticello,  14  Fed.  Kep,  which  are  political  divisioDJi,  nnleu  it  is 

S38.      In  Claibonie   County  v.    Brooks,  anthorized   by  eipresa  Ic^ialation  or  by 
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Sented  to  the  proposition  that  a  municipal  corpoiation  puBseaaed  no 
inherent  or  incidental  power  to  raise  loans  or  to  borrow  money  for 
that  purpose;  Bach  a  power  must  in  their  judgment  be  conferred  by 
legislation,  expressly  or  by  plain  implication.  Indebtedness  may  ba 
created,  it  was  conceded,  for  authorized  purposes,  to  the  extent  per- 
mitted, but  the  legitimate  means  of  paying  such  indebtedness  was 
by  taxation  in  the  usual  mode  and  uot  by  the  issue  of  commercial 
paper  for  sale  in  the  market ;  and  such  paper,  if  issued  without  the 
sanction  of  the  l^islature,  although  it  may  be  valid  as  a  voucher,  is 
open,  into  whosesoever  hands  it  may  come,  to  all  defences. 

§  123.  Same  anbjeot,  —  It  was  not  denied  by  the  Supreme  Court 
of  ^e  United  States,  in  the  case  referred  to  in  the  preceding  section,^ 
that  the  power  to  borrow  might  he  implied  from  the  existence  of  ts^ess 

veij  Mixing  ImpUcatitiii  from  raoh  legU-  tiras  ba  wrote,   the  oppomng  cases  jnit 

latioD.  dted.     In  this  atiite  of  the  authority,  it 

This  subject  being  under  consideration  cannot  be  cl&lmiid  that  the  prtnriple  ii  m 

In  Hackettitown  v,  Swackhuner,  ST  N.  J.  lettled  that  tbs  Jadgmuit  of  this  coart 

L.  IBI,  the  able  and  leaniad  jadge  who  cuinot  be  freel;  eiensited  with  respect  t« 

delivered  th«  opinion  of  the  ooart  said,  this  important  snl^ect.      Hj  concloaioii 

"Municipal  corporatiouB,  tn  the  absence  is  that  already  expressed,  that  aright  to 

of  a  specific  grant  of  power,  do  not  in  borrow  monej'  is  not  to  be  inferred  Oom 

general  possesa  the   capacity    to  borrow  any  of  the  ordinary  powcra  conferred  in 

money.      A  note  given  by  such  corpora-  the    charten  of   monicipal   eorporationi, 

tion   for  an  nnjinthunzed  loan  cannot  be  and  that,  under  ordinary   drcnmstancea, 

enforced,   even  though  the   money   bor-  such   a  power  can  proceed  only  from  an 

rowed  has  been  expended  for  mnnicipol  express  grant  to  that  effect, 
purposes.     Seemingly,  a  promlMor^  note         '"The  further  queation  waa  discussed  it 

given   for  tegitiinste  pnrpotes  by  a  mn-  the  bar,  whether  a  municipal  corporatien, 

nicipol  corporation    will    not   have    the  lacking  a  epedil  authority  to  that  end,  can 

effect,  when  in  the  hands  of  a  bonafiAt  execute  a  promissory  note.     1  have  eiam- 

Hotder,  of  cutting  off  the  eqaitiea  txUting  ined  the  subject,  bat  the  views  already  ei- 

between  sitob  eorporation  and  the  payee,  pressed  render  it  nnneoesaary  to  pronounce 

An  examination  of  the  books  will  show  any  final  conclusion  with  respect  to  (t ;  for 

that  this  quearinn  has  not  as  yet  received  the  purpaws  of  the  praaent  caae,  I  nay 

tnach  judicial  consideratton.     The  courts  Bay,  however,   that  my  present  view  la, 

of  Wisconsin  and  Ohio  bar*  bad  this  mat-  that  a  tarptrati  body  of  lAii  thanKter  Aoi 

ter  before  them,  and  have  arrived  at  a  re-  Q\e  getuirai  and  ivhtreKt  right  to  nxanitt  tt 

ndt  the  opposite  of  that  which  has  just  nofe  a*  a,  nn«A«r  ef  indihUdnat,  but  that 

been  stated.     1  have  carefully  weighed  the  each  note  will  not  have  the  effect,  when  in 

arguments  of  these  teamed  tribunals,  bnt  the  hands  of  a  Junta  fidt  holder  before  ma- 

they  have  failed  to  convince  my  under-  turity,  of  cutting  off  the  equities  existing 

standing.     The  casesreferred  t<i  ate  those  between  the  maker  and  payee.     In  thia  re- 

of  Mills  D.  Oleason,  and  Bank  v.  Chilli-  spect  I  fully  concur  in  the  learned  opinion 

cothe.     As  a  counterpoise  to  these  views  of  Mr.  Justice  BrcMey,  recently  read  in 

stand?  the  weightyopinlon  of  Judge  i>i(ioii  the  Supreme  Court  of  the  United  States, 

In  his  treatise  on  Hnnicipal  Corporations,  hi  the  case  of  The  Mayor  e.  Ray,  19  Wall. 

Vol.  I,  sec.  117.     Much  emphasis  is  added  46S."    Per  BtaiUy,  C.  J. 
to  this  expression  of  opinion  from  the  fact         '  Mayor  of  Nashville  v.  Bay,  10  Wall, 

that  this  author  had  before  him,  at  the  408. 
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powers '  of  snch  a  nature  as  to  be  beyond  the  ordinary  range  of  ««t- 
nicipal  expenditure,  and  which  are  usually  executed  by  means  of 
borrowtug;  but  it  was  denied  by  four  of  the  judges  that  such  a- 
power  was  incidental  to  the  ordinary  grants  of  municipal  authority. 
I'o  the  author,  the  brief  and  compact  opinion  of  Mr.  Justice  Bradley 
seems  to  be  a  careful  and  accurate  exposition  of  the  law  on  the  sub- 
ject ;  but  the  remaining  four  justices  appear  to  have  considered  that 
it  unduly  restricted  the  powers  of  municipal  corporations.'  The 
court  has  since  decided  that  qitaai  corporations,  saoh  as  counties, 
have  no  implied  power  to  issue  commercial  paper  unless  by  virtue 
of  express  legislation  or  by  very  strong  implication  therefrom,  and 

'  l*fra,  uoi.  1S7, 161,  and  note ;  ania,  reqairea  the  proporition  to  boirow  to  ba 

wc.  118,  note.  snbniittad  to  tbe  vote  of  the  people  of  the 

*  The   prior  cue    of   Lynde    e.    The  coanty.     No  proposition  to  borrow  mtmaj 

Coanty  of  Winnebago,   decided    by   the  and  to  isBne  bonds  was  in  lermt  mibmitted 

SnprenM    Court   of   the    United    States,  to  tbe  people  ;  bnt  there  was  anbmitted 

16  WnU.  S  (1872),  when  carefully  viewed  thia  qneation,  viz.,    "Shall  the    conn^ 

with  reference  to   the  legislation  of  lona  judge,  in  18fl0,  levy  a  tax  of  seven  wilU 

as  to  the  powers  of  the  county  judge  in  for   constractiug  a   court-bouae    io    the 

the  erection  of  coart-houaes,  and  the  aq>reu  county,  asid  Isz  to  be  levied  franj  year  to 

puiwr  to  borrow  mode;  for  this  purpose  yeernnm  a  saffident  amount  is  raised  for 

when  the  propositioii  to  barrow  is  sano-  that  pnrpose,  not,  however,  to  exceed  ten 

tioned  bj  a  popular  votes  will  be  found  to  Jean."      The   propositiou    having   heea 

laaert  or  involve  DO  general  principle,  but  carried,   a  majority  of  tbe  conrt  (three 

to  turn  upon  tbe  special  statutory  pro-  judges  dissenting)   held  tbat  nnder  the 

Tisions,  and  on  tbe  coostmotion  and  effect  Iowa  statate  the  vote  gave  the  aatbority 

to  be  given  to  the  particnkr  propoaition  to  borrow  money  and  issue  the  bonds. 

that  was  submitted  to  the  people.     Tbat  Ur.  Justice  Sieajpu  said,    "  It  was  ex> 

proposition,  baring  been  adopted  by  tbe  pressed  in  this  fonnuls.  (of  the  vote  taken), 

voters,  WM  held  by  tbe  majority  of  the  tbat  a  court-house  was  to  be  bailt,  and  we 

conrt  to  imply  the  powui  to  borrow  money  tbink  that  it  was  implied  that  money  was 

to  accomplish  the  olyect  in  view  ;  and  as-  to  be  borrowed  to  accomplish  that  object. 

auming  tbe  construction  adopted  to  be  the  Otberwise    the   vote   gave    no  aatboritjt 

true  one,  the  roanlt  reached  logically  fol-  which  did  not  alresiiy  exist,  and  was  so 

lowed.   That  this  judgmentoftheSupreme  idle  ceremony.      Tbe  statute  authorized 

Court  in  tbe  oass  just  referred  to  is  uot  an  appeal  to   tbe   voters  only  tbat  they 

sQtbority  in  &vor  of  the  broad  propositiou  might  give  or  refoae  aothority  to  iacur  a 

that  the  power  to  make  contracts,  —  for  debt.    It  could  not  have  been  intended  tbat 

example,  as  in  that  ease,  the  building  of  a  tbe  erection  should  be  delayed  till  a  snm 

coutt-bonss, — eanise  with  ii  the  power  to  sofiBaient  to  pay  for   the   structure    had 

borrow  money,  and,  as  incidental  to  that,  been  realized  from  tbe  tai  authorized  to 

the  power  to  isaac  negotiable  bonds  for  be  imposed,  or  tbat  the  work  should  pro- 

tbe  money  borrowed,  will  clearly  appear  ceed  only  part  patm  with  the  progress  of 

when   the   atatutory    provisions  and  the  its  ooUectioo  from  year  to  year.     What 

tacts  in  that  case  aro  considered.    Power  is   implied    is    ss  effectual   as    what    ia 

to  build  court-honseawhen  payment  there-  expressed." 

for  is  to  be  made  out  of  the  ordinary        The  dissenting  judges  said,  "We  can- 
revenue  is  conferred  by  statute  upon  the  not  End  in  this  vote  any  autbority  in  tbe 
oounty  judge  withoat  the  sanction   of  a  county  judge  to  Issue  "the  bonds  of  the 
popular  vole.     Wlien,  however,  money  is  coonty." 
to  be  borrowed  for  this  purpose  the  atatato 
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although  the  county  may  have  power  to  eiect  a  court>house  and 
other  necesaaiy  piiblic  buildings,  this  doea  not  authorize  tlie  issue  of 
commercial  paper  for  that  purpose.^ 

§  124.  Wlien  Fowar  wlU  be  hold  to  «d«t  —  The  nature  and  extmt 
of  the  power  to  borrow  money  avd  issue  Tiegotinhh  paper  therefor  was 
considered  at  length  by  the  United  States  Circuit  Court  for  Missouri,' 
in  which  after  a  review  of  the  dedsions  —  English  and  American  — 
the  following  conclusions  were  reached :  Whether  a  municipal  cor- 
poration possesses  the  power  to  borrow  money,  and  to  issue  nego- 
tiable securities  therefor,  depends  upon  a  true  construction  of  its 
charter  and  the  legislation  of  the  State  applicable  to  it  It  has  no 
tTicidental  or  ijJi^rent  auUurrity  under  the  usual  grants  of  municipal 
powers  as  a  means  of  discharging  its  ordinary  municipal  /undions. 
Such  authority  may  be  inferred  from  special  and  extraordinary 
powers,  which  require  the  expenditure  of  unusual  sums  of  money, 
when  it  is  usual  to  execute  such  powers  by  means  of  borrowing,  and 
when,  upon  the  whole  l^islation  applicable  to  the  municipality, 
such  appears  to  have  been  the  legislative  intent.'  These  principles 
were  applied  ;  and  coupon  bonds  to  borrow  money  to  erect  and  repair 
wharves  and  to  open  streets,  issued  under  the  general  yrants  of  mu- 
nicipal power  in  ike  eharter,  were  held  not  to  be  binding  upon  the 
city,  while  other  bonds  issued  under  a  special  act  of  the  legislature, 
in  paym.e7U  of  stock  in  companies  oi^nized  to  construct  macadamized 
roads  from  the  city,  were  held  to  be  valid. 

§  135.  Anthor'a  Views  and  CoDOlnalona  eammBd  ap.  — Whether 
there  is  power  in  a  municipal  corporation  to  borrow  money  and  to 
issue  negotiable  paper  depends,  we  think,  upon  the  legislative  intent, 
to  be  collected  from  statutes,  general  and  special,  applicable  to  the 
municipality  or  to  the  particular  case  in  hand.  The  American 
cases  are  conflicting  and  cannot  be  harmonized. 

The  following  summarizes  our  view  of  the  sound  and  true  doc- 
tnnes  on  this  subject ;  — 

>  Clailiome  Coonty  e.  Brooks,  111  be  for  Xiti  money  or  property  reccrred. 
V.  S.  400  (1883)  ;  approving  Police  Jnty  Pod,  sees.  13G,  136,  161  and  notes.  The 
V.  Britton,  15  WalL  BSS  ;  distingaiihing  remedy  where  bondu  of  •  cit;  ere  issued 
Lynde  v.  County  of  Winnebago,  16  Wall,  without  authority  and  the  reonpj-  thereon 
6,  where  the  connty  had  eipreaa  legislative  ia  actually  received  by  the  tity,  is  not  an 
authority  to  borrow  money  for  the  erec-  action  on  the  bonds,  but  bi  recover  the 
tion  of  public  baildingii  when  antbonzed  money.  Gause  v.  ClarlLsville,  supra. 
by  the  votere  at  an  election  called  for  the  See  also  Roberteon  «.  Breedlove,  fll  Tei. 
purpose.     j4itb,  sec  122,  and  notes.  S16.     Infra,  sec.  126  note. 

■  Oaose  V.  Clarksville,  B  Dillon.  165,         ■  /"A°i  ""<=■  ^Bl>  ""^  note;  and  pott, 
183  (1370).     Thomas  v.  Fort  Hudson,  27     chap.  xiv.  OD  Contracts. 
Mich.  320  (1873),  decUres  the  remedy  to 
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1.  The  power  to  oorrow  money  as  a  means  of  raising  a  fund  to 
make  future  local  improvements,  or  to  carry  on  the  ordinary  opera- 
tions of  the  municipfdity,  cannot  be  implied  from  the  mere  authority 
to  make  such  improvementa  or  from  the  usual  grauta  of  municipal 
power.  These  contemplate  that  the  expense  of  the  execution  of  the 
ordinary  municipal  powers  shall  be  met  bv  the  revenues  derived 
year  t^  year  from  taxation. 

2.  It  does  not  follow  because  banking,  trading  corporations  and 
other  private  corpoiations  organized  for  pecuniary  profit  are  held  in 
this  country  to  possess  the  incidental  power  to  borrow  money,  and 
to  issue  commercial  paper  having  all  the  qualities  attributed  to  such 
paper  by  the  law  merchant,  that  a  like  power  is  inherently  possessed 
by  public  and  municipal  corporations.  ^     The  analogy  ja  false  and 

'  Aa  to  the  power  of  corporationa  to  the  deciaion  reated  on  the  technical  ground 
isaue  commeiUBl  p4per,  the  1b.w  of  Eng-  that  n  corponiCiou  can  only  contrBCC  nnder 
land  ii  settled.  In  England  no  corpora-  seal.  It  wsa  placed  upon  the  broad 
cion,  whether  tnnnicipal  (Reg.  v,  Lich-  groand  that  there  was  no  act  of  parlia- 
field,  i  Ad.  ft  EL  N.  S.  S91,  SOS)  or  ment,  general  or  special,  which  conferred 
Tirivate  (Batetnon  v.  Hid-Walea  Railway  the  power.  It  was  admitted  hj  all  the 
''m.,  L.  IL  1  C.  p.  199,  1366),  hae  the  jndges  that  the  railway  company  might 
Incidental  right  to  make  commercial  incur  debts  in  the  construction  or  opera- 
paper,  except  the  Back  of  EngUnd,  which  tion  of  the  road;  "hot  it  is  one  thing," 
wae  incorporated  for  the  vrrj  pnrpost^  says  ffco/iiij,  J.,  "to  say  that  theyahall 
and  trediug  corporations  strictly,  auch  as  be  liable  to  be  sued  for  goods  sold  and  de- 
the  East  India  Com[iany.  Accordiugly  livered  or  for  work  done,  and  an  entirely 
it  is  laid  down  by  Mr.  Justice  Byla,  in  different  thing  to  say  that  they  may 
hia  work  on  bill^  that,  "witliout  special  accept  bills  in  payment."  And  to  the 
authority,  eipressed  or  implied,  a  corpora-  eame  eflvct  was  the  opinion  of  the  other 
tion  has  no  power  to  make,  indorse,  or  judges.  The  principle  of  thia  case  waa 
Bscept  bills  or  notes,"  Byles  on  Bills  approved  in  The  Peruvian,  kc.  Railwuy 
(8th  Eng.  ed.),  62  ;  Grant  on  Corp:  278.  Co.  n.  Thames,  kc  Insurance  Co.,  L. 
Thus,  a  water-worka  company  (Bronghton  R.  2  Ch.  617,  when  a  general  incidental 
«.  Manchester  Water-Worka,  8  Ram.  It  power  to  isaue  bills  of  exchange  sad 
Aid.  1),  a  ^3  joi:it-stack  oompany  negotiable  inHtrnments  under  the  Com- 
(Bramah  t.  Roberts,  3  Bing.  N.  C  9S3),  paniea  Act  of  1862  was  denied,  and  the 
or  even  trading  companies,  unless  such  a  power  held  to  degiend  upon  the  proper 
power  is  essential  to  the  purpoaea  for  construction  of  the  memoranduni  and 
which  they  are  formed  (Batoman  v.  articles  of  association.  The  companiea 
Railway  Co.,  lupra),  hare  no  general  or  organiied  uoder  that  act  may  communi- 
implied  anthority  to  make  commercisl  cate  this  power  to  their  directors,  but  it 
paper.  In  Batemsn's  ease,  last  cited,  the  mu)>t  be  given  expre.'wiy  or  by  fair  intend- 
qneation  for  the  Brst  time  arose  in  Eng-  ment  in  the  memorsnilum  and  acticlea  of 
land,  aa  lato  as  18S6,  as  to  the  right  of  a  sssocistion  of  the  compsny,  or  it  u'ill  not 
nilway  compnny,  with  an  authoriied  exist.  In  England,  as  shown  by  Bate- 
capital  of  £170,000,  to  make  or  accept  msn'scaie,  ^ipm,  itisheldthat,  inaamnch 
bills  of  exchange,  and  it  was  unanimoualy  as  the  corporation  has  no  power  to  accept 
decided,  by  judges  of  great  eminence  bills,  it  cannot  be  made  liable  on  its  ac- 
(BrIe,C.-J.,  ByUa,  Ktaiing,nnd  Manuigut  ceptsnce,  though  the  bill  was  drawn  for 
Smith,  JJ.),  that  the  company  had  no  a  valid  and  binding  debt.  On  this  point 
■uch  power.  The  acceptance  was  nnder  Krlt,  C.  .T.,  aays  :  "The  bill  of  exchange 
•mI,  anil  it  U  a  miatakg  to  anppose  that  is  a  cause  of  action,  a  contract,  by  itself 
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delnsive.  The  purposes  of  the  two  classes  of  oorpoTations,  the 
powers  of  their  ofBcers,  and  the  means  of  making  provision  for 
meeting  their  liabilities,  are  all  essentially  different  The  nature  of 
the  usual  duties  devolved  by  law  upon  municipalities  does  not  make 
it  necessary  to  imply  the  existence  of  a  getieral  povxr  to  borrow 
money  and  to  issue  commercial  paper.  The  consequences  of  recog* 
oizing  such  a  power,  in  the  extravagance  it  will  stimulate,  in  the 
frauds  it  will  engender,  and  in  the  onerous  indebtedneas  it  will  in- 
evitably produce,  are  alarming  to  contemplate.  The  histoty  of  the 
express  power  given  to  municipalities  to  aid  railways  by  borrowing 
money  and  issuing  commercial  obligations  is  full  of  warning  and 
instmction. 

3.  The  power  to  issue  commercial  paper  which  is  unimpeachable 
in  the  hands  of  the  holder  is  not  among  the  ordinaiy  incidental 
powers  of  a  public  or  municipal  corporation.  It  must  he  conferred 
expressly,  or  by  fair  implication,  as  a  necessary,  or  at  least  a  reasona- 
ble and  usual  means  of  executing  the  paiticular  power  to  which  it 
is  claimed  to  be  incidentaL 

4.  Express  power  to  borrow  jnoney,  perhaps  in  all  cases,  but  es> 
pecially  if  conferred  to  eilect  objects  for  which  large  or  unusual  sums 
are  required,  as  for  example  subscriptions  to  aid  railways  and  other 
public  improvements,  will  ordinarily  be  taken,  if  there  be  nothing 
in  the  l^slation  to  negative  the  inference,  to  include  the  power  (the 
same  as  if  conferred  upon  a  corporation  organized  for  pecuniary 
profit)  to  issue  negotiable  paper  with  all  the  incidents  of  negotia- 
bility.* 

irtiich  binds   the  acceptor  in  th«   hands  be  med   l^  tat  indonee,  bat  in   respect 

of  an  indorsee  for  value ;  and  I  conceive  of   the    latter,  not."     See    subject    dis- 

it  would  be  Blto^ther   contrary    to    tbs  cussed  in  Gause  v.   Clarksville,  5  Dillon, 

principles    of   the    law    which    regulates  186  (1878). 

nch  instniments  that  they  shontd  t«  valid  In  America  the  conrts,  however,  havs 
or  not  according  as  the  coneideration  be-  grnerally  held  that  banking,  trading 
tween  the  originai  parties  was  good  or  commercial,  railway,  and  other  pn'vait 
bad,  or  whether,  in  thecaseof  the  corpo-  coTporations,  organized  for  pecunisi; 
ration,  the  consideration  in  respect  of  profit,  have  an  incidental  power  to  itaav 
which  the  acceptance  is  f(iven  is  suffi-  conunerciat  paper  when  such  power  is 
ciently  connrcted  with  the  purpose  for  not  negatived  by  a  true  construction  of 
which  the  acceptoraare  incorporated.  It  Iheir  charters  or  constituent  acts.  See 
wonid  be  inconvenient  to  the  last  degree  aiiU,  sees.  tI7,  118 ;  nlso  chapter  on 
if  snch  an  inqniiy  could  be  gone  into.  Coatnu:ta,  pott- 
Borne  bills  might  be  given  for  a  consid-  >  AiHe,  sec.  117.  note;  potf,  sees.  127, 
nration  which  was  valid,  ss  for  work  181,  note,  and  chap.  liv.  on  Contract^  sec. 
done  for  the  company,  and  others  as  a  607  et  teq.;  Williamsport  r,  Common- 
■ecnrilj  for  money  obtained  on  loans  be-  wealth,  8i  Pa.  St.  487  ■■,  Commonwealth 
yond  their  borrowing  powers,  it  would  v.  Pittsburg,  34  Pa.  St.  488;  Reinbothv. 
be  a  pemicions  thin^  to  hold  that,  in  re-  Pittsburg,  41  Pa.  Sl  278;  Middleton  a. 
apect  of  the  former  the  corporation  might  Allegheny  Co.,  87  Pa.  St.  241;  Seybert  v 
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5.  When  it  is.  expressly  provided  by  statute,  that  public  and 
municipal  corpontions  shall  audit  all  claims  presented,  and  shall 
issue  to  the  creditor  warrants  or  orders,  and  no  other  provisiou  is 
made,  this  will  not  authorize  as  a  means  of  payment  ^e  issue  of 
negotiable  or  commercial  paper  which  shall  possess  all  the  incidents 
of  negotiability ;  and  if  issued,  it  is  subject  to  all  defences  in  the 
hands  of  a  tmnsferee  to  which  it  would  be  subject  in  the  hands  of 
the  original  holder.^ 

6.  Although  a  municipal  corporation  proper,  in  the  execution  of 
its  ordinaty  corporate  powers  and  the  discharge  of  its  corporate 
duties,  may  make  contracts  and  create  debts,  and  may,  when  not 
restrained  by  statute,  evidence  the  liabilities  thus  incurred,  yet  if 
tiie  instrument  is  made  to  assume  the  form  of  negotiable  paper,  such 
paper  is  always  open  to  defences  in  the  hands  of  transferees  when 
it  is  issued  without  express  authority  from  the  legislature,  or  au- 
thority fairly  to  be  implied  ^m  the  charter  or  l^istation  applicable 
to  the  municipality.* 

§  126.    Sama  BTibJact.  —  Stated  in  other  words,  the  author  regards 

it  as  the  true  doctrine  that,  merely  as  incidental  to  the  discharge  of 

Pittatmr^  1  WiH.   272j    Qfttena  v.  Cor~  140,  where  &  mDDknpalit;  is  givcD  eiprcM 

vlth,  i8   111.  12Si  EeUy  v.  Mayor,  4  Hill  power  to  "nagotLitc  loaDB  in  sutlcipation 

[N.  Y.),  Sfifi;  DeTom  p.  City  Richmond,  of  the  revenues  thereof,"  bonds  oegotialjle 

18  Gratt  S38;   R.  B.   v.   Evansrille,    16  In  fomi  are  not  void,  bnt  they  lack  the 

Ind.  3SS;  Police  Jnry  e.  Britton,  15  Wall.  ch&nfterisCics  with  which  actual  negoti- 

G72;  Daniel  on  ITego.  Inst  secB.  1S27  and  ability  would  clntlie  them.     Sioux   City 

1531;  KoKCTB  T.  Bnrlington,  3  Wall.  654,  d.  Wvare,  59  Iowa.  95. 
B66  ;    Hilner'a   Admr.    «.    Panaacola,    3        ^  For  ditference  betwean  sach  wansnts 

Woods,    flS7  ;    Mayor  e.  Inman,    67  Ga.  and  ordm  and  oegotiflble  paper,  aeepM, 

370;  Tucker  p.  City  of  Randolph,  75  N.  sec  487. 

C.  267;  City  of  Vicksburg  t.  Lombard,  51  *  The  aijumenta  insnpport  of  theprop- 
Miw.  125;  HercerCo.r.  Hacket,  1  Wall,  ontionsof  theteitenibodied  inthia  «ection 
W.  Sea  eases  cited  iu  notes  to  aec.  488,  will  bo  foand  to  be  ably  presented  by 
potl.  In  Holmes  n,  Shreveport.  SI  Fed.  Bradley,  J.,  in  The  Mayor  of  Nashville  v. 
a^p.  113  (1887),  the  Circuit  Court  of  tha  Bay,  IB  Wall,  488  (1873);  by  BcaaUij, 
United  States,  Boarman,  J,,  whila  recog-  C.  J.,  in  Hnckettatown  «.  Bwackhamar, 
niaug  the  rule  that  there  is  no  implied  B7  N.  J.  L.  (8  Vroom)  191  (1874);  and 
geneial  power  to  issue  corameroial  paper  by  Agnew,  C.  J.,  dissenting  in  Williama- 
{Ib.  p.  llfi),  held  that  a  city  vested  with  port  b.  Comin  on  wealth,  84  Pa.  St.  487, 
aitensiva  pofrers  and  authoiiied  to  con-  SOS  (1877).  See  also  Oanw  o.  Clarlu- 
tract  for  tha  conrtmction  of  public  works,  ville,  6  Dillon,  C.  C.  R.  185(1878);  Knapp 
to  give  bonds,  4c.,  had  power  to  imub  e,  Hoboken,  SB  N.  J,  L.  (10  Vroom) 
bonds  to  erideuce  the  credit  part  of  the  SS4  (1877). 

prica  agreed  to  be  paid  to  the  contractor         The   anthorities  in  favor  of  tie  other 

for  certain  pnhlic  works,  and  that  such  view  are  collected,  and   the  argument  in 

bonds  are  protected  by  the  law  merchant  support    of   that  view  is  preaenti'd  witli 

in  the  hands  of  a  bona  fidt  holder.     See  fulness,  in  the  opinion  of  the  mijority  of 

also  Dorian  ».  Shrevejiort,  28  Fed.  Rep.  the  court,  rtelivrn-ii  by  P(tt»on.  J.,  in  Wil- 

SS7.     As  to  public  buildings,  pott,  sec.  liamsport  v.  Commonu'ealth,  lupra. 
VOL.  I.  —  13 
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its  ordinary  corporate  functions,  do  municipal  or  public  corpomtioii 
baa  the  right  to  invest  any  instrument  it  may  issue,  whatever  its 
form,  with  that  supreme  and  dangerous  attribute  of  commercial 
paper  which  insulates  the  holder  for  value  from  defences  and  equi- 
ties which  attach  to  its  inception.  This  point  ought  to  be  guarded 
by  the  courts  with  the  utmost  vigilance  and  resolution.' 

§  127  (83).  ExproH  Power  to  borrow  Honey;  Negotiable  Paper. 
—  Express  power  to  a  muuicipal  corporation  "  to  borrow  money  "  is 
usually  held  to  include  the  power  to  issue  its  negotiable  bonds,  or 
other  securities  to  the  lender.'     But  it  does  not  include  the  power 

1  If  money  ia  improperly  borrowed  in  dloton  v.  Allegheny  Co.,  87  P».  St  2<1; 

ftdvunco  of  lisbUities  actually  creattd,  and  H^inboth  t.   Pittabntg,   41   Pa.  St.  278; 

reathes  the  municipal  treasury,  and  ia  ex-  Seybert  ».  Pittsburg,  I  Wall.  272;  Rogers 

[lended  by  direutiun  of  ihe  guveruing  body  ».  Burlington,  S  WalL  Bfii,  668,  per  Clif- 

for  authoriied  municipal  objects,  the  mu-  ford,  J.;  DeVoss  u.  Richmond,  18  Gratt. 

nicipality  may  then  in  tbe  absanoe  of  con-  (Va.)  888;  8.  c.  7  Am.  l^w  Reg.   (n.  b.) 

tioliing  statute  or  constitutional  provision  689  ;    Galena  «.    Conrith,    48    IlL    428 

to  the  contrary  (see  poll,  sea.  130-138]  (ISdSji  post,  sec.   188  ;  Gennan  Bank  n. 

be  liable  in  the  proper  action  or  suit;  but  Brenham,  86  Fed.  Rep.  186  (1888).  Money 

the  action  should  be,  we  think,  for  money  boiTowed,  and  note  given  by  officers  of  a 

had  and  received  or  by  suit  in  equity,  aud  town,  without  authority,   does  not  bind 

not  upon  the  invalid  bonds.     B»teman  e.  the  town    in  case  it  never  receivel  the 

Mid-WalM  Railway  Co.,   L.   R  1  C,  P.  benefit   of   it      Benoit    <:.    Conway,   10 

4Se   (1868);   Thoniaa    u.    Port    Hudson,  Allen,  528:  People  v.  Supervisors,  34  K. 

27  Mich.   320  ;   Hackettatown  r.  Swack-  Y.  518;  Police  Jury  v.  Britton,  16  WalL 

hamer,  37  N.  J.   L.  191;    Reg.  v.   Lich-  666. 

field,  4  Ad.  b  Ei.  H.  B.  891,  906;  Mayor         The  ground   bus  been  broadly    takeu, 

&c  V.  Ray,  IB  Wall.  468,  480,  ftr  Brtid-  that  for   debts  and  ohligationa    lawfully 

ley,  J. ;  arUe,  sec.  124,  note,     Tht  holder  created,  any  corporation,  public  as  well  as 

oftueh  bonda,  will,  U  aeems,  be  oanaidered  private,  has  the  implied  authority,  unless 

as  the  astig^ine  and  owner  of  the  oiiginai  prohibited  by  statute,  charter  or  by-law, 

claim  a/  iM  payee.     Oneida  Bank  o.  On-  to  evidence  the  same  by  the  execution  of 

tario  Bank,  21  N.  Y.   490;  Mayor  Ac  n.  a  bill,  note,  bond,  or  other  contract,  and 

Bay,    18   Wall,    468,    484,  per  Hunt,  J.;  to  secure  the  same  by  a  morlgBge,  pledge. 

Shirk  V.   Pulaski  County,  4  Dillon,  208  orother  proper  disposition  of  ita  property; 

(1877);   Paul  n.  Kenosha,   22  Wis.  266;  that  power  to  contract  a  debt  carries  with 

Gausa  V.  Qarksville,  5  DUlon,  C.  C.  165  it  the  power  to  give  a  suiUblo  acknowl- 

(18(7);  po»(,sec3.  130-138,  note  ;  chapter  sdgment  of  it;   and  there  is  no  rule  of 

xiv.  on  Contracts.      In  HacVettatowu  o.  law  in  the  absence  of  a  stntute  limiting 

Swackhamer,  ttipra,  any  remedy  upon  tha  the  length  of  the  credit.     Municipnlity  v. 

unauthorized  note  was  denied,  and  Beasfcy,  McDonough,    2    Rob.    {U.)    242,    250 

C.  J.,  seemed  to  think  the  only  remedy  (1842);     Barry  v.    Merchants'    Express 

was    in   equity   to    be  aubrogatod  to  the  Company,  1  Sandf.  Ch.  280;  cited  with 

HKlitfl  of  the  creditors  of  the  corporation  approval  in   Curtis  v.  Leavitt,  16  N.  Y. 

who  had  been  paid  bv  the  proceeds  of  the  9.  62,  and  in  Smith  v.   Law,   21  K.  Y. 

money  improperly  borrowed  ;  but  no  ne-  2B6,  2S9  (1880J;  Bant,  *<■.  c.  Clilliieothe, 

cesaity  is  pereeivfd  for  so  strict  ft  doctrine.  7  Ohio,  Part  11.81   (1836);  Ketcbum  r. 

»  Commonwealth  v.  Pittshnrff.  34  Pa.  Buffalo,   14  N.   Y.   359   (1858),   market- 

St.    496,   611    {185S};    Railroad  Co.    b.  house  bonds  given  on  twenty-five  years' 

Evansville,  16  Ind.  896,  412  (1880);  Mid-  time  held  valid  ;  and  se«  case*  ciUd  on 
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to  issue  notes  to  dretUate  as  money,  ia  violation  of  the  statute  law 
and  public  policy  of  the  State.' 

page  S75,  b;    Wright,  J.  ;   Dcnglau   v.  I9B,  213.     In  Inhabitants,  &c.  e.  Weir,  V 

VirgiDia  Cit;  G  NaT.  147;  Ricbniond  v.  Ind.  221  (1S5T),  an  actiou  againnt  a  con- 

HcOirr,  78  Ind.  192  (1S81),  noted  supra,  gTewional    township    upon  a  promiasorj 

aec.   119,  note.     See,  alio,  and  compan,  DOte  made  by  the  trnsteee,  the  eourt,  ptr 

Batcmane.  Mid-Wal«8  Railway  Co.,  L.  R.  Stuart,  J.,  aays  :    "There  is  do  power  to 

I  C.  P.  610;  HackettatowD  v.  Swack-  make  notes  confeirad  bjr  the  act  of  ISll. 
banter,  S7  N.  J.  L.  161;  '^^'yaIldotte  e.  That  act  was  the  chuHer  under  which 
Zeitz,  21  Kan.  SIS;  Lawrence  v.  Eellam,  tbey  acted.     The  trastees,   as  a  cor[>ora- 

II  Kan.  S12.  tion,  had  no  power  but  aucb  as  that  act 
M  Ui  expren  power  to  ittue  bondt,  &c.,  eipressly   conferred,  and   such  ae   might 

•ee  also    Bank    of   Soma  n.    Tillage  of  arise  by  imptication,  or  be  essential  to 

Rome,  18  N.  T.  3S,  44,  and  cases  cited  ;  the  ezerviise  of  those  granted.      Such  a 

Hills  v.  Oleaaon,  8  Am.  Law  Brg.   68S  ;  power  is  always  eipressed,  even  in  bank 

Louisiana  State  Bank  v.  Orleans  Naviga-  charters.     In  >o  limited  a  corporation  as 

tion   Co.,  3  La.   Au.   S94.     State  bonds  a  coogressionol   township,   the   power   to 

negotiable.     DelaflFld  c,   Illinois,  2  Hill,  make  promisHory  notes   could  haMly  be 

159.  implied.     The  case  at  bar  cannot  easily  be 

E:ij>rem  povrerto  a  municipal  eorpora-  distinguiahed  in  principle  from  McClura 

tiott  to  tubKribe  for  tlnek  »  arailmadeor-  v.  Bennett,  1   Blackf.  189,  and  Hears  c. 

pomtuTn  does  not  carry  with  it  the  power  Graham,  8  Blackf.  144."     Power  to  bor- 

to  iasue  negotiable  bonds  in  payment  of  row  money,  if  granted  on  condition  of  a 

the  subscription,  nnless  the  power  to  issue  previous  jiopulsr  vote,  must  be  exercised 

such  bonds  is  expressly,  or  by  reasonable  in  conlbmiity  with  the  condition  or  the 

implication,  conferred    by    the    statnle  j  orders  issued  therf  for  will  be  void,     l/ich- 

and  such  power  is  negntived   where   the  port  v.  Gaj'lord  el  111.  276  (1871).  What 

statute    authorizing  the   sabscription    is  amounts  to  a  borrowing.     lb.     In  IllinoiM 

silent  as  to  the  issue  of  bonda,  and  makes  the  Constitntion  of  1848  gave  to  municipal 

special  pmvision  for  the  payment  of  the  corporations  the  power  to  asseea  and  collect 

■ubscription  by  taxation.      Kelley  s.  Mi-  \xim  tot  arrporaU  purpoae*.   Tbisnaacon- 

len,  127  U.  S.  139,  150,  and  cases  cited;  stnied  to  be  a  limitation  upon  the  taxing 

Norton  v.  Dyersburg,  127  U.  S.  160,  and  powerofthe  State,  under  which  such  cor- 

caaea  cited.     T^itf,  sec   161,  note.     As  to  porations  could  not  he  tnied  except  forcnr- 

the    XTBplied   pouxr    to   iasue    municipal  porate  purpoeeii;  and,  conseiguetitly,  bonds 

bonds,  see  further.  Wells  e.  Snperviaora,  isaned  "for  the  nse  of  said  city,  to  be  ci- 

102   U.    S.  625 ;    Claiborne    County    o.  pended  in  developing  the  natural  ailvsn- 

Brooks,  III  CJ.  S.  400;  Ottawaj  v.  Carey,  tages  of  the  city  for  manufacturing  pur- 

108  U.   8.  110,  123;  Daviesa  County  v.  poses,"  were  declered  void,  although  the 

Dickinson,  117  U.  S.  667.  663.  enterprise  intended  to  be  aided  was  recog- 

Power  "to  barrow  monty"  held  to  in-  nixed  as  being  of  general  interest  and  of 

elude  power  to  iaue  Meijotiahlf.  boivU  or  great  value  to  the  city.      Mather  v.  Ot- 

cOur  urual  laiuritia  lo  tht  Under.     Com-  tawa,  114  III.  6.59.      Pogl,  sees.  169,  736. 

mnnwealth  a.   Pittsburg,  34  Fs.  St  496,  ^  Thomas  v.  Richmond,  12  WalL  319 

611;  Kogers  v.  Burlington,  3  Wall.  B64  (1871). 

(1865);  an/c,  sec.  117.  Board  of  Super-  Conatnictionoftheconatitutional power 
visors  of  a  county  have  not  power  to  unu  of  the  general  goverament  to  "  borrow 
bill  of  erehange.  Csnal  Bank  v.  Super-  thwki/."  See  Hepburn  v.  Griswold,  8 
visora,  Ac,  6  Denio,  617  (18181.  Nor  Wall.  803,  Kaoi  r.  Lee,  12  Wall.  457 
have  village  tnisleee.  Lake  b.  Tni!itpes,  (1871),  and  JuJlliard  v.  Oreenman,  110 
4  Denio,  520.  Corporate  city  has  the  V.  8.  421  (1884),  known  m  the  "  legal- 
power.  Kelly  0.  Major.  4  Hill,  268;  tender  oases." 
compare  Claik  e.  Dea  Moines,  19    Iowa, 
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§128.  Tbs  Snbjsot  Uliutrated;  PUo«  of  Paymvii^  Bte.  —  ExpresB 
charter  power  to  horrow  money  for  general  purposes,  not  exceeding  a 

specified  sum,  was  held  hy  the  Supreme  Court  of  the  United  States, 
upon  an  exaniinatioii  of  the  nature  of  other  powers  contained  in  tbe 
charter,  not  to  prohibit  or  limit  the  city  in  iQcuiriDg  an  indebted- 
ness for  autJwrvxd  purposes  greater  than  the  sum  it  was  empowered 
to  borrow.' 

§  129  (84).  ^mat  to  a  borrowinK;  Power  oonstatod.  —  A  ctrn- 
traet  whereby  a  city  agrees  with  an  individual  that  if  the  latter  will 
pay  or  advance  the  amount  of  interest  due  and  to  become  due  on 
certain  bonds  of  the  city  already  issued,  the  city  will  pay  or  refund 
the  amount,  is  "Tiot  a  harrowing  of  money"  within  the  terms  or 
Bpirit  of  the  charter  prohibiting  the  municipal  authorities  from  bor- 
rowing money  unless  authorized  by  a  prior  vote  of  the  citizens; 
such  a  contract  being  one  simply  for  the  payment  of  a  debL' 
Under  authority  to  a  city  to  borrow  money,  it  may,  if  there  be  no 
statutory  restriction,  make  the  principal  and  interest  payable  at  the 
place  where  the  money  is  borrowed  or  wliere  it  pleases,  though  beyond 
the  limits  of  the  State.*  Among  certain  powers  of  a  strictly  muni- 
cipal nature  conferred  upon  a  city  was  the  power  "to  borrow  money 
for  any  object  in  its  discretion,"  or  "for  any  public  purpose,"  on  a 
two-thirds  vote  of  the  citizens;  and  this  was  held.  In  connection 
with  a  general  statute  of  the  State,  recognizing  by  implication  (aa 
construed)  the  validity  of  city  and  county  bonds  genemlly,  to  au- 
thorize such  city  to  issue  bonds  to  aid  in  the  construction  of  a 
railway  or  planfa  road  leading  to,  through,  or  from  the  city.* 

'  Hitchcock  r.  Gslveston,  B8  U.  S.  3*1  pay  where  they  ate  foand,  or  eluowhBre. 

(1877);  spproTsd,  Unitfd  Ststes  d.  Fort  The    principal    powf.r,    when    eipresssd, 

Bcott,  SS  U.  S.  152.  draws  to  it,  by  necexsary  implication,  the 

■  GelpeckeT.  Dnfanqi]e,l  Wall.  (U.S.)  means  of  iU  eiecuUon.  This  ia  the 
221  (1863),  ifiVftr,  J.,diueDli[ig.  Where  settled  rule  in  the  construction  of  all 
K  city  con  make  such  a  contnict,  with  the  gmota  of  authority,  whether  to  govem- 
aanction  of  a  prior  vote,  the  sanction  will,  menta  er  individuals."  Exprest  autliority 
in  an  action  on  snch  a  contract,  be  pre-  to  a  city  "  to  torTmo  money  "  necessarily  iiu- 
named  until  the  contnit?  is  shown  by  the  plies  the  power  to  determine  the  time  of 
city.     lb,  per  Swayne,  J.                        ^  payment,  And  to  iaaue  bonds  or  other  evi- 

■  Meyer  D.  Muscatine,  1  Wall.  (U.  S.)  dence  of  indebtedness,  to  borrow  williin 
881  (18S3).  In  this  case,  the  court,  per  or  without  the  State,  and  to  agree  to 
Stoaj/nt,  J.,  aay  (1  Wall.  8B1) :  "The  pay  where  borrowed.  Railroad  Co.  v. 
power  of  a  municipal  corporation  to  make  Evanaville,  15  Ind.  Sfl5,  *12  (1860),  dis- 
any  contract  does .  not  depend  upon  the  tinguished  as  to  place  of  payment  from 
place  of  performance,  but  npon  its  scope  Prettymsn  v.  Tazwell  Co.,  19  IlL  lOS  ;  22 
and  object.  A  city  authorized  to  estab-  III.  147,  which  were  regarded  aa  turning 
liali  gas-works  and  water-works,  and  to  upon  peculiar  statutory  pmvisiona.  See 
gravel  its  streets,  may  boy  water,  coal,  further,  chapter  xW.  on  Contracts,  pta*. 
■ndgiSTel  beyond  it«  limila,  and  agree  to  *  Ueyer  «.  Uuscaline^  1  WalL  (U.  8.) 
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§  130  (85).  Bpeolal  LlmitatioiiB  on  Um  Power  to  b«ooine  In< 
d«btaa ;  Creatloi]  of  Debt  d«aned. — Provisions  are  frequently  made 
in  Constitutiona  or  in  cbarters  or  l^islative  acta  to  prevent  Ou  crea- 
tion, or  incnioM  of  municipal  indebtedness  bet/ond  spedfied  limits  or  ex- 
e^t  upon  certain  conditions.  Such  limitatioDS  have  been  found  by 
experience  to  be  necessary  to  prevent  extiav^ance,  are  remedial  in 
their  nature,  are  based  upon  the  wise  policy  of  paying  as  you  go,  and 
ought,  therefore,  to  be  construed  and  applied  to  secure  the  end 
sought  The  cases  referred  to  will  show  that  the  courts  have  fairly 
given  them  full  efTect.  The  judicial  constmction  of  some  of  these 
provisions  will  be  noticed  in  this  place. 

The  Constitution  of  Maryland  contains  a  provision  that  "  no  debt 
shall  be  created  by  the  mayor  and  city  council  of  Baltimore"  (except 
for  specified  temporary  purposes),  unless  it  shall  he  fir^  sanctioTied 
bg  the  legislature  and  approved  by  the  voters  of  the  city.  The  city, 
being  the  owner  of  a  large  amount  of  stock  in  the  Baltimore  and 
Ohio  Bailroad  Company,  without  previous  legislative  authority  or  the 
approval  of  the  voters  passed  an  ordinance  to  provide  for  the  raising 
oi  one  million  of  dollars  by  hypothecating  its  railroad  stock,  and  for 
the  investment  of  the  same  in  the  bonds  of  another  railroad  company 
whose  road  was  in  process  of  construction.  The  validity  of  this  ordi- 
nance being  drawn  in  question,  the  court  considered  it  to  be  plain  that 
the  constitutional  provision  quoted  was  intended  to  prohibit  the  city 
from  aiding  in  the  construction  of  works  of  internal  improvement 
without  the  previous  assent  of  the  legislature  and  of  a  majority  of 
the  voters  of  the  city ;  and  that  the  ordinance  (notwithstanding  the 
ingenious  use  of  the  phrase  raisiiig  instead  of  borrowing  money,  and 
the  further  provision  that  the  parties  furnishing  the  money  should 
look  for  its  repayment  exclusively  to  the  stock  pledged,  and  that 
the  city  should  not  be  responsible  for  any  deficit)  did  create  a  debt 
within  the  meaning  of  the  Constitution,  and  was  therefore  void,^ 

884  (ISaS),  Miller,  J.,  dinentiiiii,  Id  an         i  Bsltimort  e.  Gill,  31  Md.  376  (IM9), 

opinkm   of  marked   •bilitj ;   Mitchell  P.  diitinfcuUhed,   Richmood  v.   HcGiir,   78 

Burlington,  4  Wall.  270  (IBM)  ;  Kogera  B.  ImL  182,  198  (1881).     That  a  debt  nmy 

Rarlington,  B  Wall.  Mi  (1865).    General  be  tnaitd  bj  boiromnK  money,  although 

power  granted  to  a  city  to  create  a  debt  there  be  a  proviuon  eiemptlag  the  bor- 

will  be  coUBtrued  to  mean  debts  for  ^leci-  tomr  from  liability  beyond  the  property 

fed,  Ugitimaii,  andpri^er  manidpal  pur-  pled««d,  >ee  Newell  v.  People,  3  Seld.  (7 

poMf,  and  not  for  any  or  all  pnrpoaes,  at  N.  Y.)  9,  87.     Whew  a  rannicipal  cor- 

the  discretion  of  the  city  connoil  or  in-  poration  is/orbiddai  6j  the  CmutUiUion  to 

habitanta.      Lafayette   v.    Cox,'  fi    Ind.  become  indebted  in  any  anwont  eiceedii))j[ 

(Porter)  38  (18S4).     LimitaUm  'on  taxing  a  spfcilled  limit,  SeW,  1,  that  if  it  exceed 

power  dacM  jiet  limii pouxr  lo  anUraet  debit,  the  limited  imoant  It  may  be  enjoined; 

Emeraon   «.    BlEdrarille,    3   Pittsb.   (Pa.)  2,  that  thebilliamainl&inable  byacitiietk 

Bep.   89 ;    pagt,   tee.   162.     See,   farther,  and  tarpiiyer  of  the  place.     Springfield  n. 

cb.  xir.  on  Contracts,  ]»«(.  Edwards,  84  111.  626(1877).      Remedy  of 
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§  131    (86).     Bpeolal   Cbart«r  Llmltatloiu  oonatnied.  —  Under  a 
charter  piohibitlDg  the  commoii  council  of  a  city  from  "  authorising 

any  expenditure  for  any  purpose"  in  the  current  politicul  year,  ex- 


not  to  be  construed  as  limited  to  obliga- 
tioua  which  &re  debts  to  nomint,  but  are 
to  be  extended  to  all  contMCts  for  the  pay- 
ment of  money  or  contracts  whereon  the 


taxpayer,  see  pott,  gees.  t)14--e22.  Such  a 
limitation  was  held  to  forbid  implitd  aa 
well  as  expreas  iudebtediieas,  and  to  he 
binding  equally  upon  courts  of  equity  and 

of  law.   Lktohfielde.  Ballon,  114  U.S.  ISO  payment  of  money  may  be  enforced.    But 

(where  telief  in  equity  was  denied  to  one  where  the  money  to  be  paid  upon  such  con- 

wbo  had  loaned  money  to  a  citj'.  in  eiceaa  tracts  is  provided  for.  to  he  raiiwd  by  tax- 

of  ila  constitutional  limit  of  indehtedneas,  ation  upon  some  fixed  and  deGnite  scheme, 

which  had  been  used  in  constructing  pub-  such  contracts  are  not,  in  my  judgment, 

lie  works,  and  who  pnyed  for  a  return  of  within  auch  prohibitions.     Where,   how- 

the  money).     Where   the  contract  of  a  ever,  the  money  requireil  to  meet  such 

bonds  was  illegal  because  contract*  ie  not  providiKl  for,   either  by 


the  issne  would  create  a  debt 
its  power  under  the  Constitution  to  con- 
tract, the  fact  that  it  sfWrnardH,  under 
the  genera]  municipal  tni^orporation  law, 
became  a  city  with  power  to  create  a  debt 
in  a  greater  amount,  wu  held  not  to 
validate  the  contract  made  wbile  it  was 
a  town,  tuid  that  the  city  could  not 
the  contract.     Waxahachie  «.  Bro 

Tex.  GIS;  GoiUd  v.  Paris,  68  Tex,  fill,  deprive  these  restrictions  of  the  force 
The  charter  of  Atlantic  City  in  New  Teijuisite  to  reach  and  cure  the  evil  in- 
Jeraey  contained  a  limitation  that  its  debt  tended  to  be  prevented  thereby."  Bead 
"  shall  at  no  time  exceed  $36,0 OD."  The  v.  Atkntic  City,  49  N.  J.  1^  (20  Vroom) 
city  was  indebted  in  this  sum  when  it  558. 
entered  into  a  amiraet  with  a  water  com-  In  Louisiana  it  was  held  that  a 


legally  ordered  to  be  raised  by  tax- 
ation aud  appropriated  for  that  purpose, 
or  )iy  some  legislative  scheme  which  pos- 
itively prescribes  that  it  shall  he  raised  by 
taxation  and  apjiropriated  for  its  payment 
as  needed,  then  auch  contracts  do  increase 
the  indehl«dnesa  or  debt  of  municipal  cor- 
itity  porationa  within  tlie  meaning  of  auch  pro- 
hibitions.     Any  other  construction  would 


paiay  to  supply  iHel/uiiXh  water  for  public 

puTposet  /or  an  iiidefiniU  period,  making 

no  provition,  ftow^txr,  (o  raiM  by  taxation 

IKt  amount  that  lAe  city  could  be  called  on 

to  pay  under  the 

bringing  np  ths  contract  for  judicial 

view,  it  was  held  that  the  contrwt  and     does 


ot  the  legialature  prohibiting  eounlica  and 

citiet  from    Oiertafler   "  cmtra^ing   any 

debt  or  ptcumiary   liability,  without  fully 

providing,  in  the   ordinance  creating  tlie 

On  ce}iioTari,     debt,  the  means  of  paying  the  principal 

itei'eat  of  the  debt  so  contracted," 

exltjid  to  a  liability  for  ordinary 


t,  and  the  be 

thei 


ordinances  were  ultra 
were  aet  aside.  After 
cited  infra,  sec  1S9 
Illinois,  Indiana,  and  Pennsylvania,  Ma- 
gie,  J.,  said  ;  "Tt  is  impossible,  perhaps, 
to  entirely  reconcile  these  cases.  The 
tnie  interpretation  of  such  reatrictiona  on 
municipal  indebtedness,  in  my  judgment, 
lies  between  the  extremes  they  exhibit. 
The  plain  object  of  wch  restrictions  is  t*> 
require  that  all  moneys  which 


expeni 


which  forms  part  of  the  c 

corporation,  and  which 


'.  Keg,,  fmm  Iowa,     may  be  paid  out  of  its  current 


Reynolds  v.  Shreveport,  IS  La.  An.  429 
( 1858).  A  provision  in  a  city  charter  that 
the  council  shall  not  have  power  to  pledge 
the  credit  of  the  city  for  more  than  a  speci- 
fied aum  wUkout  Submitting  tlie  gveslien  to 
the  Mtera  of  the  city  was  regarded  as  a  defi- 
nite restriction  on  the  power  ;  and  hence  a 
statute  aulhoriring  the  city  to  iaane  bonds 


paid  for  muDictpal  expenses,  after  the  debt     to  defray  the  expenses  of  building  a  bridge 


has  reached  the  fixed  limit,  ahall  be  raised 
by  taxation.  In  view  of  this  object,  it  is 
clear  (and  all  the  caaea  agi-ee  in  this)  that 
prohibitions  aeninst  increasing  the  indebt- 
edness, or  the  debt,  of  a  municipality  are 


subordinate  to,  and  does  not  override, 
the  restriction  in  the  charter.  Cumber- 
land o.  Magruder,  34  Md.  381  (1871). 
But  £ec  Blitz  17.  Ktnscatine,  S  Wall.  67S 
(lSe9J  ;  poll,  sec.  162. 
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ceeding  ike  amount  of  the  annual  tax  levy,  the  council  cannot  author- 
ize &ny  expenditure  to  be  made  within  the  year  exceeding  the  limit ; 
but  they  are  not  forbidden  to  authorize  in  that  year  an  expenditure 
to  be  made  in  a  subsequent  year,  for  services  to  be  performed  in 
such  subsequent  year.^  The  charter  of  Chicago  contained  the  pro- 
vision that  "  no  contract  shall  be  made  hj  the  eommon  council,  and 
no  expense  inewrred  unless  an  appropriation  shall  have  been  previously 
made  concerning  such  expense,"  and  the  comptroller  is  required  to 
submit  each  year  an  estimate  of  the  amount  necessary  to  defray  tlie 
expenses  of  the  city  for  the  current  year.  With  this  provision  in 
force  tlie  city  made  a  contract  with  a  gas  company  whose  works 
were  already  complete  to  take  gas  for  its  streets  and  public  build- 
ings at  a  specified  price  for  the  period  of  ten  years.  This  contract 
was  held  invalid  on  the  ground  that  under  the  above  charter  pro- 
vision there  was  no  actual  or  reasonable  necessity  to  make  a  contact 
extending  over  ten  years,  no  appropriation  having  been  made  com- 
menaurate  with  the  obligations  of  the  contract ;  and  aside  from  the 
special  provision  of  the  charter,  the  court  inclined  to  the  same  re- 
sult on  the  ground  that  the  power  was  legislative  and  that  the 
council  could  not,  without  any  reasonable  necessity  appearing,  bind 
their  successors  for  ten  years  or  indefinitely.  Drummond,  J.,  added, 
"  In  all  cases  of  contracts  to  run  for  years,  the  authority  to  make 
them  should  be  clear.  It  is  better  that  all  parties  should  under- 
stand there  is  a  limit  to  the  power  of  municipal  bodies  in  such 


%  132.  8p«oUl  Cliart«r  Umltatlon  ooiutraed.  —  The  city  of  Gal- 
veston tinder  a  provision  of  its  charter  authorizing  it  to  construct 
sidewalks  and  make  street  improvements  and  to  reimburse  itself  tor 

1  Weston  n.   Syracuse,  17  N.  Y.   110  Bair  v.  Carbondale,  76 Tl.  455,474  (1875). 

(1856).   See,  also,  Cook  v.  City  of  Bu^Io,  See  Smith  v.  Morae,  2  Cat.  fiS4  ;  Polii'e 

1  Clinton's  f!.  Y.  Digest,  "BuOalo,"  sec.  Jury«.  Britton,  IS  Wall.  666;  an^,  sec*. 

3.     limitadoQ  on  rate  of  tax  to  be  an-  63,  89. 

nnally  IsTied  construed.  State  v.  Mayor,  ^  OarrisOQ  v.  Ciacaffi,  7  Biss.  480 
2S  L<u  Au.  358.  Funded  debU.  —  T}ie  {U77),I>Tumm(md,J.;  a7i£«,  sec.  97.  The 
charter  of  a  city  provided  tbnt  "ao/ujided  statuto  of  Oali/ontia,  whicli  declares  tbnt 
debt  shall  he  contracted."  It  was  decided,  the  board  of  siipprvisots  most  not  contract 
that  a  city  bond,  inued  on  time,  far  the  debts  and  lisbilitiea  which,  added  to  the 
pnrchass  of  market  grounds,  was  not  a  salnriea  of  officials,  will  exceed  the  revc- 
fandad  debt.  Eetchnm  v.  Buffalo,  14  nue  of  the  county  for  the  year,  does  not 
N.  Y.  866.  Meaning  of  "funded  debt"  mean  by  "reueriiM"  the  actual  amount  of 
and  "funding"  considered  by  Seldea,  .T.,  money  received  into  the  County  Treasury, 
lb.  p.  367,  and  by  Wright,  J.,  p.  3T8.  but  the  estimate  of  the  board  of  super- 
City  may /uml  valid  bonds  and  issue  new  visors  of  what  the  revenue  will  be.  Hah- 
bands  therefor,  withont  express  authoritv.  cocli  v.  Ooodricb,  47  Cal.  4SS  (1874). 
Oalonn  *.   Corwith,  18   III   423  (1868)  ; 
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the  expense  fiDtn  abutting  lot  owners,  made  a  contract  for  local 
improvements  of  this  character  which  created  a  liability  exceeding 
850,000,  This  contract  was  claimed  by  the  city  to  be  invalid  by 
reason  of  another  provision  of  the  charter,  that  the  couneit  thaU 
not  borrow  money  for  general  purposes  to  an  amount  greater  than 
$50,000.  The  Supreme  Court  of  the  United  States  held  the  objec- 
tion to  the  validity  of  the  contract  not  to  be  well  taken ;  and  the 
reasons  for  its  judgment,  aa  stated  by  Mr.  Justice  Strong,  are  given 
in  the  note.^ 

§  133.  ProhibltoiT  Btatnte  oonBtrnsd.  —  Under  a  statute  whie& 
was  passed  to  prohibit  the  making  of  antiracts  by  unauthorwd  o^dat 
agents  for  supplies  for  the  use  of  the  city  of  New  York,  if  a  con- 
tractor makes  a  contract  without  observing  the  protective  require- 
ments of  the  statute  and  furnishes  supplies  thereunder,  the  city  is 
not  bound,  although  the  materials  supplied  were  used  by  it,  and  aa 
implied  liability  cannot  be  raised  in  the  face  of  the  worda  and  pur- 
pose of  the  statute-' 

§  I34  (87).  Bpecial  Ctuuter  Provision  oonabiied.  —  A  municipal 
charter  provided  that  it  should  -not  be  lawful  for  the  city  council  to 

'  Hitchcock  V,    OilTeaton,    96  U.   S.  It  is  for  a  ner  vork,  unlike  the  work  of 

341    (1877).      Approved,   U.   a.   v.    Port  keeidag  in  rapiir.     Conceding  th&t  it  ii 

Scott,  e»  U.  8. 1S2  (1878).    "The  limits-  ft  pnrpoaa  of  the  act  iscorpMsting  the 

tioD,"   BajB  SlTong,  J.,  in  the  CMe  first  city,   it  cannot  be  regarded  as  a  geiiersl 

uited,    "is    npDii    the  power  to   borrov  purpose,   for  if  it  is,  all  purposes  of  the 

money,  and  to  borrow  it  for  gmeral  pur-  chiirter  are  general.    Grading  a  street  or 

posea.     It  implies  that  thare  maj  be  law-  making  a  sidewalk,  where  none  had  ei- 

ful  purposes  which  are  not  general  in  the  iated  befoi'e,  is  a  special  improvement,  not 

sense  in  which  that  word  is  ased  in  the  like  repairs  of  constant   recurrence.     By 

charter.      An  eiamination  of  the  whole  another  article  of  defendant's  charter  the 

instrument,   and    of   the   numerous   and  city  council  was  authorized  to  provide  by 

large  powen  conferrvd  upon  the  council,  ordinance  special  funds  for  special  pur- 

as  veil  aa  duties  imposed,  makes  it  evident  poses,  and  to  make  the  same  dtabumUe 

that  the  pruvision  couli!  not  hatre  been  in-  only  for  the  purpose  for  which  the  fund 

tended  to  prohibit  incurring  an  indebted-  was  created.     For  these  leasons  we  are  of 

wesa  exceeding  the  sum  named.     It  is  in  opinion    that    the   limitation    npon    the 

no  sense  a  limitation  of  the  debt  of  the  power  of  the  council  tc  borrow  fiw  general 

city.     If  it  is,   the  grant   of  power  the  pirposes  did  not    make    the   agreement 

charter  coatMJla  was  an  idle  thing,  and  with  the  plainti^  invalid." 

the  duties  imposed  could  not  be  performed.  *  McDonald  u.   New  Yoit,   SS  N.  Y, 

The  coancil,   aa   we   have   seen,    is    em-  33  (1876^  a.  o.  S8  Am.   Bep,   144,  dis- 

powered  to  grade  and  pave  the  streets,  and  tingnishing  Nelson  v.  Hajror,  Ac.,  8S  N. 

to  conatmct  sidewalks.     There  is  no  ei-  Y.  SS5  ;  and  Argenti  «.  San  Francisco,  IS 

press  limitation  of  these  powen.     Their  Cal.   2S5,  aa  to  implied   liability.      See 

Biercise    necessarily    involves    large    ex-  Oonld  v.  Paris,  88  Tor.   611  ;  pott,  sees. 

pendituT«,      Such  expenditnre  is,   there-  135,    note,   4B0 ;   cmte,   tees.   124,   note) 

ibr^  anthorized.     It  is  a,  [dain  Incident  of  126,  not^ 

the  power,  and  it  is  a  special  expenditure.  ^ 
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make,  ot  oathome  to  be  made,  "  any  contract  for  the  payment  of 
money  ieyond  the  current  Jincal  year,"  declaring  every  such  prohib- 
ited contract "  illegal  and  void."  In  construing  this  language  the 
court  says  :  "  By  this  section  of  the  charter,  the  legislature  have,  in 
the  mo9t  explicit  manner,  prohibited  the  city  council  from  contract- 
ing any  debt  beyond  the  fiscal  year.  If  the  city  council  had,  at 
the  time  the  contract  was  made  ia  1845,  passed  an  oidioance  that 
the  expense  of  lighting  the  streets  of  the  city  for  that  year  should 
be  pfud  in  1848,  by  a  tax  th^n  assessed  for  that  purpose,  it  wotild 
have  come  within  the  letter  of  the  prohibition.  It  is  none  the  less 
a  violation  of  its  spirit  that  the  council  did  not  pass  the  ordinaoca 
providing  for  its  payment  until  1848."' 

§  134  a.  Conatftatloiikl  Prorlalona  of  California  and  of  Colorado 
oonatroed.  —  The  Constitution  of  California  provides  that  no  ma- 
sictpal  corporation  "  shall  incur  any  indebtedneas  or  liability  in  any 
manner  or  for  any  purpose,  exeexdiTig  in  any  year  the  income  and 
revenue  provided  for  it  for  such  year,  withont  the  assent  of  two- 
thirds  of  the  qualified  electors  thereof  voting  at  an  election  to  ba 
held  for  that  purpose,"  &c;  and  this  provision  is  held  to  mean  that, 
snbjcct  to  the  exception,  "each  year's  income  and  revenue  must  pay 
each  year's  indebtedness  and  liability,  and  that  no  indebtedness  OT 
liability  in  any  one  year  shall  be  paid  out  of  the  income  or  revenue 
of  any  futnra  year."  '  By  the  Constitution  of  Colorado  "  no  county 
ahall  contrad  any  debt  by  loan  in  any  form  except  for  the  purpose  of 
erecting  necessary  public  buildings,"  &c.,  and  "  the  ^gr^ate  amount 
of  indebtedness  of  any  county  for  all  purposes  exclusive  of  debts 
contracted  before  the  adoption  of  this  Constitution,  shall  not  exceed 
at  any  time  "  a  specified  rate.  The  Supreme  Court  of  that  State, 
ruling  upon  a  contention  that  the  limitation  was  upon  indebtednesa 
"by  loan,"  held  that,  "  while  these  two  propositions  are  associated 
they  are  none  the  less  independent  declarations ; "  that  in  deter- 

*  Per  aUduiell,  J.,  Jonaa  v.  Cincinnitf,  made.     When  a  charter  forbade  a  dty  to 

18  Ohio,  818,  82S  (1849)  ;  digtiiiguUhcd,  contract  a  debt  esxetding  in  any  aiu  ytar 

Richmond  v.  HcOirr,  78  Ind.   103,  197  Ue  nvtnue  for  ihat  year,  a  contract  for  • 

fl88t|,     Ctnutrudum  of  timilar proBition  term  of  thirty  yean  for  the  iue  of  mattr 

in  otS*r  eKarteri.     Goodrich  e.  Dstroit,  13  wna  held  to  create  a  liability  to  the  faQ 

Mich.  S7S  ;  Philadelphia  v.  Flanigen,  47  extent  of  the  term,  and  that  as  the  aggra- 

Pr.  St  21 ;  Johnioii  v.  Philadelphia,  lb.  gate  liability  was  in  eicesa  of  the  rBTenna 

883 ;  Wallace  «.  San  Joas,  29  Cal.  ISO ;  of  any  one  year  the  contract  wu  Toid. 

Bladen  «.   Philadtlphfa,  60  Fa.  St.  4S4,  NHet  Water    Worlu  «.   Niles,  E9   Mich. 

conEtming  an  act  applying,  to  the  city,  to  311.     Infra,  sees.  13S,  note,  136,  136  a. 
the  affect  that  no  iebt  thatl  be  binding         *  San  FrandHio  Oas  Co.  e.  Brickwedel, 

nnleaa  anthorized   by  lair  or  ordinance,  82  Cal  641. 
and  a  anlScieQt  appropriation  tWefbr  be 
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miniiig  the  amount  of  indebtedness  at  any  time  county  warrants  are 
to  be  taken  into  the  account,  all  those  which  increase  the  indebted- 
ness beyond  the  amount  limited  being  void ;  that  the  county  au- 
thorities as  well  as  the  parties  dealing  with  them  are  bound  to  take 
notice  of  the  limit  prescribed  in  the  Constitution ; '  aud  that  the  limi- 
tation includes  debts  incurred  by  operation  of  law  as  well  as  those 
arising  upon  express  contracts,  but  does  not  include  involuntary 
liability  arising  ex  delicto? 

§  135  (88).  ConatltaUoual  ProvUloiu  constriwd.  —  The  Consti- 
tution of  Towa  contains  the  provision  that  "  no  county  or  otJur 
political  or  municipal  corporation,  shall  6e  allowed  to  become  indebted 
in  any  manner,  or  for  any  purpose,  to  an  amoutU  exceeding  jive  per 
cent  en  tJie  value  of  the  taxable  property  within  such  county  or 
corporation,  to  be  ascertained  by  tlie  last  State  and  county  list, 
previous  to  the  incurring  of  such  indebtedness."  Under  this  pro- 
vision, as  construed  by  the  Supreme  Court  of  the  State,  no  in- 
debtedness, for  whatever  purpose  created,  is  exempted  from  the 
operation  of  the  prohibition,  and  it  applies  to  negotiable  bonds 
issued  under  legislative  authority  as  well  as  to  other  debts ;  and  the 
creditor  or  bondholder  must  at  his  peril  take  notice  that  the  con- 
stitutional limit  is  not  exceeded.'  Substantially  similar  provisions 
in  other  Constitutions,  referred  to  in  the  note,  have  received  a  like 
constructioa*    If  a  municipal  corporation  haa  the  means  in  its  treat- 

1  People«.Ma7,9Col.81  (laSS).    Th«  dcH,  whether  the  identical  moDej  received 

Supreme  Conrt  of  the  United  States  haa  far  the  bonds  could  be  recovered  of  the 

recently  construed   this  provision  of  the  municipality,   the  eoort  left    nndecided. 

Colorado  Constitution.     Lakn   County  v.  lb.     Sue  ante,  aeca.  124,  DOte,   126.     In 

Rollins,   ISO    U.   B.   062  (1889)   (conuty  Masher ».  School  District,   H  Iowa,  123 

warreuts);  LiJte  County  d.  Grahun,  180  (1876),    the    doctrine  of   tha    precallug 

U.  8.  671  (18S9)  (county  bonds).     Tbese  cases  was  adhered    to,   and   the  attempt 

cases  are  more  fully  considered,  poit,  eh.  of    the    l4^slature    to   give    a    remed; 

liv.  «a«  held  to  he    inefiectual.     A  contract 

>  People  V.  May,  B  CoL  401   (ISSS).  for  building  a  muht,  by  irbich  the  con- 

Infra,  sec  137.  tractor  vns  to  receive  certificates  of  assess- 

'  Bank  V.   School   District,   39   Iowa,  mants  upon  ownera  of  adjacent  property 

400 ;  French  v.  Burlington,  42  Iowa,  614  in   full   payment,  held   not   to  create  a 

(1876)  ;   Grant  ti.   Davenport,    3S   Iowa,  debt   within    the    maamng  of   the   con- 

S96   (1873);    McPherson    e.    Foster,   4S  stitational    limitation.       Davis    v.     Del 

Iowa,     48     (1876)1     Council     Bhilfa    v.  Moines,  71  Iowa,  SOO. 
Stewart,  91  Iowa,  385.     The  fact  that  the         *  The  courts  of  Indiana  have  dedded 

corporation  received  the  value  of  its  bonds,  that  a  constitutional  provision  similar  to 

and  that  the  pur<:ha!ier  acted  in  good  faith,  that  of  loira  is  protpedive  in  its  operation, 

and  without  notice,  does  not  entitle  hun  and  doe*  not  prevent  the  issue  of  new 

to   recover    the    amount   paid  theiefor.  bonds  bearing  interest  for  the  pnrpose  of 

Since,  in  the  view  of  the  court,  the  receipt  funding  debts  and  intereat   in   existence 

of  value  for  the  bonda  doe*  not  create  a  when  the  constitutional  amendment  km 
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ury  to  meet  tit  indebtedness,  the  issne  of  wur&nts  to  an  amount  lai^er 

than  five  per  cent  of  its  taxable  property  is  not  a  violation  of  the 
Bection  of  the  State  Conatitudon  which  provides  that  "  no  municipal 
corporation  shall  be  allowed  to  become  indebted,  in  any  manner  or 
for  any  purpose,  to  an  amount  exceeding  five  per  cent  of  the  taxable 

property  within  the  corporation."  In  such  case  it  would  not  be- 
come indebted  within  the  meaning  of  the  constitutional  clause.^ 

adopted.     Powell    «.    City    of   Hadiaon,  —  the  oue  being  prepared,  as  it  ii  under- 

107  Ind.  100.  ttood,  by  Mr.  Justice  Beck,  and  the  otiier 

Under  a.  cooititutioDal  proTisioQ  in  by  Mr.  Justice  Cole,  of  the  Supreme  Court 
Peiintglvania,  similar  to  that  in  Iowa,  of  Iowa,  Ths  propoaition  upon  which 
muHieipaJ  bondt  [aa  to  which  see  more  they  differ  is  whether  thejwvKr  given  to 
fully,  pa^,  chap.  lir.  on  Contracls)  is-  a  city  to  iaaue  ita  bonds  absolutely  ceaaea, 
tned  in  violation  of  the  provision  were  as  to  innocent  holders,  the  moment  the 
held  void  in  the  hands  of  boaafidt  holders.  conatitutiooBl  limit  ia  reached,  the  nme 
Ililleratown  «.  Frederick,  114  Pa.  St.  13G;  as  if  it  had  nerer  been  conferred.  Sub- 
see  also  appeal  of  Wiikps-Bmre,  109  Pa.  sequently  the  Supreme  Court  of  the  Stato 
St.  654.  The  Constitution  of  Otorgia  decided  that  bonds  isaaed  in  excess  of  the 
eontuni  a  like  proviaioa.  Bntta  t>.  Little,  constitationsJ  limit  were  void  in  the 
68  Gs.  272 ;  Walsh  d.  Augusta,  67  Ga.  hands  of  innocent  holden  for  value  ;  and 
293  ;  Hudson  e>.  Marietta,  64  Ga.  286 ;  denies  any  liability  on  the  part  of  the 
Spnnn  s.  Webster  County,  64  Ga.  4B8.  moolcipality,  eithtr  □□  the  bonds  or  in 
Construction  of  like  provision  of  Consti-  respect  of  the  vatne  it  received  for  them. 
tntion  of  Texai,  Gould  v.  Paris,  68  Tex.  MuPherson  v.  Foster,  48  Iowa,  48  (1876). 
S11  ;  W&zah«tchi«  v.  Brown,  07  Tex.  The  subject  is  fnrther  discuaaed  in  chap. 
£19.  zlr.  put,  on  Contracts.    A»U,  sees.   12S, 

I  Divdy  «.  Cedar  Falls,  27  Iowa,  227  note,  130,  note, 
(186B).  A  contract  by  the  corporation  to  The  provision  of  the  /imwi  Constitution, 
pay  for  work  when  it  shall  be  performed  above  quoted,  waa  expounded  in  the  case 
in  the  futore,  doss  not  constitute  an  in-  of  Grant  v.  Davenport,  8S  Iowa,  896 
debtedness,  within  the  meaning  of  this  (1873),  which  involved  the  validity  of  a 
pruvision  of  the  Constitution,  until  the  eotUrati  by  tAe  eit)/  to  mpply  tiaelf  wtih 
performance  of  the  work.  lb.  Valparaiso  viaUr  ;  and  it  waa  held  that  where  aeon- 
c.  Gardner,  67  Ind.  1.  But  quart,  tract  made  by  a  nmuidpal  corporation 
See  Davenport,  ic.  Gas  Co.  v.  Davenporl^  pertains  to  its  ordinary  eipensea,  and  is, 
IS  Iowa,  229.  Supra,  sec.  184,  and  note,  together  with  other  like  eipensea,  within 
The  meaning  and  effect  of  the  loun  Con-  the  limit  of  its  corrent  revennee  and  each 
■titntioQ  quoted  above  were  much  dis-  special  taxes  as  it  may  legally  levy,  and 
eossed  before  the  Bupreme  Court  of  Imna,  in  good  faith  intends  to  lery  therefor, 
in  which  the  qaestion  was,  "la  a  city  each  contract  does  not  constitute  "the 
corporation  liable  to  a  bona  fide  holder,  incurring  of  indebtednsas "  within  the 
vpon  ils  iiegoliaile  bonde  iteued  for  valae,  meaning  of  the  constitntional  provision 
when  at  the  time  of  such  issue  the  city  limiting  the  power  of  municipal  corpora- 
was  indebted  to  the  full  extent  of  the  tione  to  contract  debts, 
constitntional  limit  t "  The  canse  wau  An  ordinance  anthoriiing  a  corporation 
settled  before  being  decided,  and  no  to  eorutrwi  vxUer-vm'la  within  a  city  upon 
opinions  were  filed  ;  but  the  judf^  dif-  certain  conditions  prescribed,  and  provid- 
fered  in  their  judgment.  In  the  Western  In^  that  the  city  may,  whenever  its  finan- 
Jurist  (YoL  VI,  p.  1,  January,  1872)  will  cisl  condition  will  permit,  purchase  and 
be  found  two  able  and  interesting  articles  control  thpm,  is  not  an  "  incurring  of  in- 
npoQ  the  qneution  above  stated,  contain-  dcHednta"  within  the  constitutional  pro- 
log the  ailments  upon  both  sides  of  it,  vision ;  it  ii  only  assuming  an  obligatioo, 
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§  136.  Coiutitational  FrorUlotu  oonatnwd.  —  Under  the  consti- 
tutional provision  in  lUinois  (quoted  in  tbe  note^)  the  Supreme 
Court  of  tbe  State  has  established  the  doctrine  that  a  corporation 
is  prohibited  from  becoming  indebted  in  any  manner  or  for  any  pur- 
pose beyond  the  limit,^  evea  for  necessary  current  ea^entea*  It  can- 
not  incur  corporate  indebledmsa  beyond  the  limit  in  anticipation  of 
the  collection  of  taxes  levied ;  and  Buch  indebtedness  and  the  evi- 
dences thereof  are  void.*  But  a  corporation  may  issae  a  warrant  for 
authorized  expenses  drawn  against  taxes  actually  levied  and  to  he 
collected  for  the  purpose,  which  warrant,  .while  not  creating  a  debt 
or  liability  against  the  corporation,  may  yet  operate  as  an  assign- 
ment of  so  much  of  the  particular  taxes  when  collected,  and  such 
warrant  may  be  made  receivable  for  taxes.' 

The  Constitution  of  Indians  contains  a  provision  substantially 
identical  with  that  of  Iowa  and  lUinois  before  referred  to,'  under 

wUcb,  witbont  fttrthM  actioB  en  tbe  part  mumer  or  for  any  pnrpoae,  to  an  amannt, 

of  the  city,  will  not  riptm  into  a  debt  that  locloiliiig    ezisting  indebtedcesa,  in   tha 

ta  tlliu  Ibrindden.     The  atj  may  provide  aggregate  exceeding  five    per  centiiin  cm 

■  bx  not  ezceedi^  fire  miUa  for  the  the  value  of  the  taxable  ptDpertj  themn, 

uaiDtaiiaDoe  of  witer-worb,  and  a  rink-  to  he  taeertained  by  the  last  asaeenneiit 

ing  fond  to  rtdnce  the  debt  thereiHi.     The  far  Sl«te  and  count;  taxee,  previoui  to  the 

fact  that,  by  the  levy  of  the  tax,  the  citf  incurring  of  sacli  indebtednew."    Coast, 

may  in   time  become  the  owner  of  the  1870,  art.  9,  sac.  12. 

voile  does  not  render  the  onlinaUM  liable         *  Springfield  «■  Edwards,  81  III.  820. 

to  the  objection  that  it  permits  the  dty  to         '  Princev.  Quincy,  106  IlL  138;  Prince 

do  indirectly  what  it  cannot  do  ditectly ,  >.  Qnincy.   105  UL  21G.     See  Gonld  n 

because  none  but  legal  and  constitDtional  Paris,  OS  Tex.  Ell. 

means  are  employed.     Burlington  Water         •  Law  v.  People,  87  DL  S8G;  Pnller  •. 

Co.  V.  Woodwud,  19  Iowa,  G8.    Bee  nipra,  Chicago,  8S  lU.  S32. 

sec.  134,  note.  *  Fuller  v.  Heath,  89  IlL  89S;  Law  v. 

The  charter   of  t^e  alg   of  FarOmii,  People,  87,  lU.  886. 
Oregon,    prohibited    the  city  fWim  eon-        A  debt  already  in  laiiUnee  at  the  time 

tracting  an  indebtedness  eiraeding  tfiO,-  of  the   adoption    of  snch  constitutional 

000  ;  sad  it  was  held  by  Judge  Deady  proTiaiou,  although  in  excess  of  the  limit, 

tiiat  an  ordiDance  sasnming  a  liability  of  may,  of  course,  he  T^futidid,  and  such  re- 

tStO.OOO,  to  be  p^d  in  lemi-aiinuBl  instal-  flmding  la  not  a  vioUtion  of  the  Conitt 

ments.  extending  throagfi  twenty  years,  totion.     Powell  v.  Uadlaon,  107  Ind.  106. 

was  in  violation  of  the  charter,  and  thia,  "  The  tart  that  the  property,  for  which 

althongfa  the  ordinance  made  proviriona  the  debt  is  contracted,  is  valosble,  and  a 

for  the  payment  of  inch  instalments  as  sonroe  of  proBt  or  i^venne,  does  not  remove 

they  fell  doe,  lif  the  levy  cH  taxes  for  that  or  change  the  ehatactw  of  the  indebted- 

pnrpose.      Coulaon  n.   Portland,  Deady,  ness."     Per  MilUr,  J.,  in  Scott  «.  Davtn- 

481  (1868).  port,  31  lows,  203,  111.     The  property  is 

As  to  amtbUatioiuU  jnovirion  requiring  qnestion  was  water-worlcs. 
the  legislature  to  rtttrid  Oie  poirvr  of  fnu-         *  The  ISth  artiele  of  the  ConstltntioM 

inUipaXiLies  to   levy  Uatt,  borrow  motuy,  of  Indiana,  adopted  in  ISSI,  otdain*  tba^ 

Ac,  see  ante,  ebap.  lii.  see.  GO.  "  No  political  or  municipal  corporation  in 

I  "  So  county,  city,  township,  school  this  State  shall  ever  beoome  indebted,  in 

district,  or  other  municipal  corporation,  an;  manner  or  for  any   purpose,  to  en 

shall  b«  allowed  to  become  indebted  in  any  amonnt  in  the  aggregate  exceeditig  two  pei 
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which  it  is  held  that  a  citf  whose  iiideht«does8  has  reached  the 
limit  caDDot  create  a  further  deht  even  for  necesaaries.' 

The  Constitntioa  of  Pennsylvania  provides  that  "  The  debt  of  any 
city,  except  as  herein  provided,  shall  never  exceed  seven  per  centum 
upon  the  assessed  value  of  the  taxable  property  therein."  The  city 
of  Erie  made  a  contract  with  private  penons  for  the  erection  of  a 
market-bouae,  by  the  terms  of  which  the  city  agreed  to  pay  for 
twenty-five  years  a  reutal  of  S1500  per  annum.  A  bill  in  equity 
was  filed  by  taxpayers  stating  the  above  contract,  also  that  the 
iudtibtedneas  of  the  city  was  already  in  excess  of  the  seven  per 
centum  limit,  and  praying  for  an  injunction  to  restrain  the  city 
from  paying  any  money  on  the  said  contract.  The  defeudant  filed 
a  general  demurrer.  As  it  did  not  appear  tlpcm  the  (ace  of  the  bill 
that  the  annual  revenue,  after  meeting  the  other  municipal  liabili- 
ties, was  sufficient  to  meet  the  proposed  contract  liability,  the  court 
held,  on  the  facts  before  it,  that  Uie  contract  created  an  indebtedness 
in  violation  of  the  Constitution,  and  granted  the  injunction.* 

§  136  a.  Same  Biiblaot.  —  Under  the  constitutional  provisions  in 
Iowa,  Illinois,  Indiana  and  Fennsylvania,  referred  to,  it  is  held 

ceDtnm  oq  the  nine  of  the  taxable  proiv  faith  intendi  to  levy  therefor,  anch  coa- 

erty  withiu  such  corporation,  to  be  ascer-  tract   does  not   coaatituto  the   incurring 

tained  br  the  lutasaeaaiiient  for  State  and  of  indnbtednesa  within  the  meaning   of 

county  taxes  prevtoiu  to  the  incurring  of  the  ooDBtitutionai  provision  limiting  the 

anch  iodebtedneaa ;  and  alt  bonda  or  ob-  power  of  municipal  ooiporationa  to   con- 

liption*  iu  eiceaa  of  anch  amount,  given  traot  debta."    And  adds :  "  Thla,  we  heal- 

bj  «uch  corporation,  ahaU  be  void."     The  tate    not  to   lay,   it   a  sonnd    conatita- 

provisiona  aa  to  the  limit  of  municipal  in-  tional  interpretation,  and  in  a  ainiikr  CM* 

debtednesa  in  the  Constitutions  of  IlUnoia  might  well  be  adopted  in  the  construction 

uid   Indiana  were  probably  copied  ttnm  of  onr  own  Constitution.    If  the  ■ 


the  Conatitotion  of  lowu.     See  Prince  o,  and  cngagnnentB  of  municipal   oorpora- 

Qnincy,  105  111.  aiE;  Valpaiaiao  o.  Gard-  tiona  do  not  DveiTWBh  their  cnrwnt  nv*- 

aer,  97  Ind.  1,  B.  nuea,  no  objections  can  lawfully  be  mad* 

I  Saoltett  B.  New  Albany,  88  Ind.  473.  to  them,  however  great  the  indebtedncM 

This  case  was  aubatantially  like  Prince  »,  of   auch  municipalitiea   may  be  ;   for  in 

Quincy,    106    111.    138,    and    Prince    v.  euch  case  their  engagemsnls  do  not  ex- 

Quincy,    106   111.   216,  and  the  decision  tend  beyond  their  present  means  of  pay 

wat  the  same.      See  also  Valpamiso  ».  nient,  and  so  no  debt  is  created."    So  a 

Gardner,  87  Ind.  1.  contract  entered  into  by  a  city  for  the 

»  Appeal  of  City  of  Erie,  91  Pa.  St.  building  of  a   sower,   whereby   the  con- 

898.     In  giving  the  opinion  of  the  court  tractor  ifiTees  to  accei^  in  full  satiBTso- 

Oorctoi,  J.,  qnotes  the  following  from  Grant  tion  for  the  whole  work,  certificates  of  aa- 

«.  Davenport,  S0  Iowa,  89fl:    "When  a  eeSHment  made  upon  the   property  adja- 

contract  made  by  a  municipal  corporation  cent  to  the  sewer,  held  not  to  create  a  ifeU 

pertains  to  its  ordinary  expenses,  and  Is,  against  the  city,  and  so  not  lo  be  within 

together  with  other  like  eiiieoaes,  within  the  conatitntionsl  prohibition.     Davis  k 

the  limit  of  its  current  revennss  and  snch  DesMoinea,  71  Iowa,  60a 
■pecial  taxea  aa  it  may  It^lyond  in  good 
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that  a  corporation  m&y  nialce  a  contract  (at  least  for  necessaries) 
covering  a  series  of  years,  upon  wlucb  an  obligation  to  pay  may 
arise  from  year  to  year  as  the  thing  contracted  for  is  furnished ;  and 
in  such  case,  the  whole  amount  which  may  ultimately  become  due 
does  not  constitute  a  debt  witliin  the  constitutional  prohibition.  But 
in  order  to  ascertain  whether  the  corporation  by  such  contract  ia 
tran^ressing  tlie  limit,  regard  is  bad  only  to  the  amount  which  may 
fall  due  within  a  certain  year  or  other  period ;  and  if  the  revenues 
for  that  year  or  other  period  are  sufiicient,  over  and  above  the  pay- 
ment of  the  other  expenses,  to  pay  such  amount,  there  is  no  debt 
incurred  within  the  constitutional  prohibition.' 

§  136  h.  atj  atoob  In  ainklng-Pnitd  not  a  Debt.  — The  Con- 
stitution of  New  York  (sec.  11,  art  8)  was  in  1884  amended,  inter 
alia,  by  ordaining  that  "No  county  containing  a  city  of  over  one 
hundred  thousund  inhabitants,  or  any  such  city,  shall  be  allowed  to 
become  indebted  for  any  purpose  or  in  any  manner  to  an  amount 
which,  including  existing  indebtedness,  shaU  exceed  ten  per  centum 

1  Grant  V.  Davenport   SS   Iowa,  399  t.  San  Jose,  29  Cal.  180;  Nilea  o.  Nilea,  11 

(water  suppl}'];    E.   3t.   Louis  v.  E.  Sl  Am.  &  Eng.  Corp.  Cues,  S09. 
Louis,  &c.  Co.,   E>8  111.  415  (gas  Bupply);         A  sUtute   in  Kebradca   provided  that 

Valparaisov.  Gardner,   97  Ind.   1  (water  "it  shall  not  be  lawful  for  any  warrants 

snpply);  Appeal  of  City  of  Erie,   91   Pa.  to  be  issued  for  any  amount  exceeding  in 

St.  S9S,  acmbic  [cWy  market-house).  the  aggregate  tlie  amount  levied  by  tax  for 

Compare  Coulaon  v.  Portland,  Deady,  the  current  year."    The  county  commia- 

481,   where   the  debt  was   for  a  railroad  pioners  after  the   exhaustion  of  the  levy 

subsidy,  and  it  seems  there  would  have  elloRed   claims  against  the  countf,  and 

been  an  aisahUe  dtbt  for  the  whole  amount  levied  a  tax  under  the  name  of  a  "  wnk- 

jmmiiJtaffZ^,  though  payable  in /uturu.  ing-fund  tax"  for  their   payment.      The 

In  Jack.wDville  By.  Co.  v.  City  of  Jack-  tax  was  held  WegaX,  because  unrler  the  le- 

soDville,   1H   111.   GB2  (lS3j),  nn  assess-  ginlation  of  theState  a  sinking-fuud  tax  is 

nient  had  been  made  by  the  municipal  au-  authorized  only  in  the  caae  of  lonru,  and 

thorities,  pursuant  to  statute,  against  the  an  audited  claim  ia  not  a  loan.      U.  P,  B. 

property  of  the  railway  coinpimy  for  its  R.  Co.  v.  Buffalo  County,  9  Neb.  449. 
ratable  portion  of  the  eatitnated  cost  of  a         A  city  council  in  Ohio  waa  authorized 

jnvemeut,  the  constnictiou  of  which  waa  to  levy  not  to  ei:ceed  fifteen  mills  on  the 

proposed  and  authorired.     Tlie  municipal  dollar  for  all  municipal  purposes.     It  first 

ordinance  which  authorized  the  construe-  levied  for  fifteen  mills,  and  later  made  an 

tion  and  assessment  contained  a  provision  additional  levy  of  tiro  mills  for  the  same 

that  tlie  pari  of  the  cost  of  the  pavement  year.     The  sdditioiial  levy  of  two  mills 

that  would  fall  on  the  citysbonld  beraised  wan  held  void.      In   1874  the  same  city 

by  geueral  taxation.     In  a  procreding  to  council  had  authority  to  moke  the  Same 

review  the  validity  of  the  assessment,  the  levy  as  in  1871.     It  first  levied  ten   and 

lailway  company  offered  to  show  tbst  the  five-tenths  mills,  and  Inter  made  an  addi- 

city  was  already  Indebted   in   excess   of  tional  levy  of  sixteen  roilU     The   adJi- 

the  constitutional  limit.     The  court  held  tional  levy  of  sixteen  mills  was  held  mid 

that  as  the  ordinance  did  nut  create  a  debt  IhrmufhrnU.    Cummings  v.  Fitch,  ID  Ohio 

it  did  not  violate  the  constitution  at  pro-  6t.  G8. 
vision.   See  tapra,  sec.  180,  note;  Wallaco 


D.qit.zeaOvGoOt^lc 


{  187  LIABItlTIES   EX  DELICTO.  207 

of  the  assessed  valuatjoti  of  the  real  estate  of  such  county  or  city 
subject  to  taxation,  as  it  appeared  by  the  asaesemeut  rolls  of  the 
said  county  or  city  on  the  last  assessment  for  Slate  or  county  taxes 
prior  to  the  incuiring  of  such  indebtedness ;  and  all  indebtedness  in 
excess  of  such  limitation,  except  such  as  may  now  exist,  shall  be 
absolutely  void,  except  as  herein  otherwise  provided.  No  such 
county  or  such  cj^  whose  present  indebtedness  exceeds  ten  per 
centum  of  the  assessed  valuation  of  its  real  estate  subject  to  taxa- 
tion shall  be  allowed  to  become  indebted  in  any  further  amount 
until  sQch  indebtedness  shall  be  reduced  within  such  limit"  Con- 
struing this  provision,  it  was  held  by  the  Court  of  Appeals  that 
"  cUy  stock  "  of  the  city  of  New  York  held  by  the  Commissionera  of 
the  Sinking  Fund  for  that  city  is  jwt  an,  indehtedjiess  of  the.  city 
wUkin  the  meaning  of  the  constitutional  provision,  since  such  city 
stocks  are  not  debts  which  the  municipality  can  be  called  upon  to 
pay,  and  that  the  indebtedness  referred  to  in  the  Constitution  is  an 
indebtedness  to  be  met  In  the  future  by  taxation.^ 

§  137  (89).  UabmUaa  ax  delicto.  — A  restrictive  provision  in  a 
city  charter,  that  the  "  council  shall  not  create  or  permit  to  accrue 
any  debts  or  liabilities  which  shall  exceed  "  a  specified  sum,  unless  a 
certain  course  be  pursued  by  the  council  and  approved  by  a  vote  of 
the  people,  has  been  considered  to  have  no  relation  to  liaiilitiea 
arising  ex  delicto,  or  to  those  which  the  law  may  east  upon  the  cor- 
poration, and  to  apply  at  most  only  to  contracts  or  liabilities  volun- 
tarily created.  The  court,  indeed,  seems  to  consider  the  provision 
as  directory  simply,  and  not  as  a  limitation  on  the  power  of  the 
council  to  create  debts.'  The  provision  in  the  Constitution  of  Iowa 
referred  to  in  a  preceding  section,  althoufjh  it  is  construed  by  the 
Supreme  Court  of  the  State  to  fix  an  absolute  limit  to  the  amount 
of  iudebt«dnes3  which  a  municipality  has  the  power  to  incur,'  is  by 

I  B*nk  for  Suvings  v.  Grace,  Major,  &c.  chiirge  npoii  the  bixpnyer  Rnd  «  baiden 

of  New  York,  102  N.  T.  SI3.     ittet  re-  for  bim  to  ninoTe  ;  not  a  fomul  obliglt- 

TerriDg  to  the  constitution  nl  amendment  t[an  whifh  niav  remain  aa  evidence  of  a 

andreTiewingtbelegialation  respectingtha  onre  I'xinting  debt,  but  which  can  in  no 

sinking  fnnd  of  the  city  of  New  York,  the  way  he  regarded  as  a  present  debt  to  be  en- 

court  inid :    "This  cotistmction    cannot  rorred,«nd  which,  if  not  before  cancelled 


lead  to  a  diveraiou  of  the  sinking  fund,  hut  in    the  dLicretion    of  the    cotnmbaioneri^ 

to  the  necorapliahment  of  iti  object.  It  unt-  becomes  weate  paper  by  the  mere  efflai  of 

Ufies  also  the  intent  of  the  constitutional  time." 

prohibition.     That  is  aimed  at  an  actual,  '  llcCracken  v.  Snn  Francisco,  16  Cal. 

not  a  theoretical  indebted ni!aa,  — at  a  aub-  G91   (ISSO);  tiipra,  sec.  134  a. 

Stantial  liability  which  can  he  discliarfied  '  French  v,  Burlington,   12  Iowa,    Ml 

ouly  by  the  enforeement  of  a  tai  or  an  (1876);  ^i^fm,  sec.  135. 

aaaenment  which,  when  levied,  will  be  a 
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the  same  court  held  to  have  no  application  to  liabilUiea  arising  tn 
tort;  and  it  is,  therefore,  no  defence  in  an  action  against  the  muni- 
cipality for  damages  caused  by  a  defective  street  or  sidewalk  that  it 
was  indebted  at  the  time  of  the  accident  up  to  or  beyond  the  con< 
etitntiooal  limit* 

§  138  (90).  Iilmltatton  on  Stata  Indebtadueaa.  —  Constitutional 
litnitatioTis  on  Stale  ivdehtedneas  apply  to  the  kitate  alone,  and  not  to 
her  political  and  municipal  subdivisions."  A  legislative  provision 
prohibiting  the  city  authorities  from  incurring  an  indebtedness 
beyond  a  designated  amount  does  not  apply  to  the  l^islature 
of  the  State ;  and  the  latter  may,  of  course,  by  a  subsequent  act, 
authorize  an  increase  of  the  amount.^ 

§  139  (91).  Rewuds  for  ApprehMulon  of  OSendsrt.  —  Taagovem- 
ing  body  of  a  municipal  corporation  (which  has  express  power  to  pro- 
tect the  property  and  promote  the  welfare  of  its  inhabitants)  may,  it 
has  been  held,  ofTer  a  reward  for  the  detection  of  offenders  against 
the  gcmral  safety  of  its  people,  as,  for  example,  those  guilty  of  the 
crime  of  arson  within  the  corporate  limits.*  The  contrary  doctrine 
has  also  been  held."    If  the  reward  be  offered  by  the  mayor  of  a 

>  Bartle  v.  Des  Uotues,  SS  Iowa,  411  ISO;  Wyncoop  r.  Society,  10  lowi,  ISG; 

(1874);  Ricee,  Dea  Hoinea,  40  Iowa,  638  Rice  v.  Keokuk,  15  Iowa,  G79;  Gibbon  v. 

(1S75);  mpra,  sec.  134  a.  Railnnd  Co.,  3S  Ala.   410;  Ponte  t.  Sa- 

*  Pattison  v.  Supeirtsor^  IS  Cal.  175  lem,  14  Allen,  487;  Duniioviui  v.  Green, 
(1869)1  Casa  v.  DilloD,  2  Ohio  St.   607  57  UL  83. 

(1853);  Slack*.  Railroad  Co.,  13  B.  Mon.  *  York  «.  Forecht,  23  Pa.  St  891 
IS  ;  Clark  v.  Janeaville,  10  Wis.  1S6  ;  (1854) ;  Crowahaw  «.  Boibury,  7  Gray, 
Prettynian  v.  Superriaora,  19  ill.  406.  A  874  (1866).  An  offer  of  a  reward  is  rer- 
constitutionat  proviaion  that  "the  State  oeable  at  an;  time  before  its  tenna  have 
shall  never  be  a  party  to  carrying  on  any  heen  complied  with,  and  may  be  revoked 
vorka  of  internal  improvement  "  does  not  in  the  aanie  manner  in  which  it  wm  made, 
diflnMe  the  Icgislntnre  from  a\ithoriiin|;  yet  it  its  immatprisl  tliat  the  claimant  of 
municipalities  onil  oountiea  to  autjsciibe  for  the  rewanl  waa  ignorant  of  its  withdrawal, 
the  atock  of  railway  compaui<s  atui  issue  Sliucy  v.  L'nitid  States,  9S  U.  S.  73 
their  bonds  to  pay  therefor.  Comm'rs  b.  (1B75).  Buch  an  offer  Is  not  void  for  am- 
HiUer,  7  Kan.  479  (1B71);  B.  c.  12  Am.  bif^ity,  and  entitles  a  person  to  the  re- 
R(^.  43S.  See  People  v,  Superriaora,  10  n'ard  who  gives  information  to  the  police 
Uich.  254,  and  Ur.  Justice  Lovxa  indi-  officers  of  the  city  upoD  which  the  incen- 
vidnal  opinion  —  not  the  court'a  —  in  diary  is  arrested,  he  being  aflerwarfa  con- 
State  c.  County  of  Wapello,  18  Iowa.  388,  victed. 

418-422  ;   Dabuque  County  v.   Railroad         '  The  power  of  towns  in  Maine  to  offer 

Cki.,  4  G.  Greene  (Iowa),  1;  Dean  v.  Madi-  rewards  denied.     Gale  f.  South  Berwick, 

•on,  7  Wis.  088.  Bl  He.   174.     See  !««  e.  Fleminaburg,  7 

*  Amey  i.  Allegheny  City,  24  How.  Dana,  5B,  and  Loveland  v.  Detroit,  41 
(U.  S.)  3fil  (1880).  Constmction  of  par-  Mich.  387.  In  loioa  it  is  held  that  "  in 
ticolar  limitation.  lb.  See,  on  the  f[en-  the  ahuence  of  erprat  italulorjf  aulhoritg 
eral  subject^   Wallace  v.  Mayor,  29  CaL  a  city  hot  no  povxr  to  offer  a  rwarrf  for 
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city  which  has  such  power,  it  may  be  ratified  by  the  city  council 
■ubMqneiitly,  and  is  binding  upon  the  city,  though  not  so  ratified 
until  after  the  performauce  of  the  eervice  for  which  the  reward  is 
claimed.^  A  promise  to  reward  an  c^icer  for  doing  that  which, 
without  9ach  reward,  it  was  his  duty  to  do,  is  void.  Such  a 
promise  is,  on  general  principles,  vntfiout  eomideratum,  if,  indeed, 
it  be  not  illegal'  Therefore,  a  watchman  of  a  city,  who,  while  in 
the  discharge  of  his  duty  as  such,  discoveia  a  person  in  the  act 
of  committing  a  crime,  cannot  recover  ftvm  the  city  a  reward 
offered  by  it' 

§  140  (92).  Pnbllo  BnildinE*.  —  Power  to  the  officers,  or  to  one 
of  the  departments  of  a  municipal  corporation,  to  provide/or  repairs 
to  public  hnidings,  does  not  give  authority  to  erect  a  new  building, 

tiie  appTEheiuiaD  ot  orimiliala,  Buch  power  tuy  town,  to  offer  and  p>y  from  the  trsu- 

•ot  being  included  in  the  general  Author-  toy  of  such  city  or  town  a  luitable  rawird, 

itj  giren  to  the  city  council  to  paaa  ordi-  not  exceeding  9300,  for  apprehending  and 

nances  for  the  preaervatioD  of  pence  and  securing  a,  p«niou  charged  with  a  capital 

good  order  in  the  city. "     Hawk  n.  Marion  «  other  high  crime,  any  city  or  town  may 

Co.,  48  Iowa,  472;  Hunger  v.  Des  Moines,  be  bonnd  by  an  offer  of  a  reward  in  such 

fiS  Iowa,  1B3;  a.  c.  B  C  L.  J.  47S.     So  in  cases  ;  and  any  person  who  performs  the 

SaUiukn.     Palton  «.  3tepbeiu,   14  Bush  serrice,  relying  upon  each  offer,  may,  in 

{Ky.),  324,  where  the  court  says,   "Tha  action  of  oMumpril,  recover  the  amount 

power  to  pass  all  needful  by-laws  and  ordi-  offered  of  such  city  or  town.     .Tnnrrin  v. 

aances  tor  the  due  and  effectual  adminis-  Exeter,   4S  N.    H.   S'i.      If  tno  persons 

tMtion  of  justice  in  said  city,"   and  to  jointly  perform  the  service  they  must  be 

"l^islate  upon  sil   subject*   which   the  joined  as  plaintifls.     lb.     BeiiuisitBa  of 

good   goTerament  of  aaid    city   shall  re-  deckration  where  reward  is  offered  by  a 

qnire,"  doen  not  authorize  an  appropria-  town,  see  Codding  v.  Mauflfield,  7  Gmy, 

tion  of  money  to  m/orct  laMU  of  the  Com-  272.     In  order  to  recover  the  reward  Hu 

Tnoniotatlh,  wherein  every   other  comma-  plainlif  mutl  in  gtatttU  proBe  ptr/orm- 

oitj  thereof  has  the  sanie  interest.      In  once  according  to  tht  termi  of  the  adeer- 

Nao  JBtitnpthirt   tha   imwer   to  offer  w-  tutmmt.     See  Neville  ti.  Kelly,  12  C.  B. 

wards    for   offandera    is   conferred    upon  N.  h.  710;  Smith  r.   Moore,  1  C.  B.  438; 

towns  by  statute.     It  is  tliere  held  that,  Thatcher  v.  England,  3  C.   B.  254;  Eng- 

onder   the  statute,   a  reward  cannot  be  land  v.  Davidson,  11  A.  k  E.  SS6;  Lnn- 

claimed  for  services  rendered  before  it  is  caster  v.  WaLih,   4  M.  &  W.  16;   Fallick 

offered.     Abel  e.  Pembroke,  81  N.  H.  357.  v.  Barber,   1   M.  &  8.   108;   Williams  v. 

The  Constitution  of  f^oruiii  anthoriws  the  Carwaniine,   4  B.   &  Ad.  621;  Tamer  v, 

impomtion  of  taxes  for  "corporation  pur-  Walker,  L,  R.  1  Q.  B.  641;  a.  c.  L.  R.  2 

poses  and  for  no  otAer  purpott,"  and  the  Q.  B.  301. 

cbarts  there  hold  that  cities  are  not  liable  '  Stoteahnry  r.   Smith,   2   Burr.   924  ; 

to  pay  rewards  offered  for  the  detection  Hams  n.   Watson,    Peake.  72  ;   3   Kent 

•nd  punishment  of  criminals.     Mnrphy*.  Com.    185;    8ti!k  ».   Mmck,  2  Cainpb. 

■Jacksonville,  18  Fla.  318.     A  county  in  317  :  Bridge  n.  Cnge.  Cm.  Jac.  103.     See 

Hidiaiia  has  no  such   power.      Board  of  chapter  on  Corporate  OBicers,  po^,  sees. 

Commisaionera  v.  Br^ford,  72  Ind.  455.  233,  234. 

'  Craivaliftw  v,  Roibury,  tupra.    Under  '  Pool  v.  Boston,  6  Cnsh.  218  (1349)  ; 

a  statute  nutliorizing  the  mayor  and  city  Gilmore  d.  Lewis,  12  Ohio,  2S1  ;  Cleans  v. 

council   nf  any  city,   ur  the  selectmen  at  Hendershott,  24  Iowa,  78 ;  chap.  ii.  pMC 
VOL.  I.  —  11 
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and  certainly  not  a  large  and  expensive  edifice.^  But  power  to  a 
municipal  corporation  to  build  or  repair  carries  with  it  the  right  to 
detennine  plan  and  mode.' 

'  Peterson  tr.  Mayor,  &c„  17  N.  Y.  inhabiMnta.  ,  .  ,  There  U  no  Uck  of  an- 
HO,  155,  per  Dtnio,  J.  Contract  bctveen  thority  for  allowing  mnnicipal  corpora- 
city  and  conaty  in  rwpect  to  public  build-  tions  to  aid,  or  in  some  caaea  to  eatabliah, 
iiigs.  Bergen  i>.  Clarkaon,  1  Halst  (N^.  J.)  tmproTemenla  wliich  are  not  pntvly  for 
S62  (1798) ;  De  Witt  u.  San  Fiancisco,  2  municipal  purposra.  ...  It  is  also  very 
Cal.  23B  (1862).  In  Georgia  it  hag  been  comnioa  both  in  thia  country  and  in  Eng- 
held  that  the  power  to  bnild  a  Bchool-houae  land,  from  which  we  have  drawn  the  prin- 
is  within  the  acope  of  the  general  power  ciplea  of  our  common  law,  for  cities,  in 
of  a  manicipal  corporation  in  that  State,  building  their  muDicipal  bnildinge,  to 
uritbont  expreea  authority,  unleaa  the  char-  fuminh  accommodationa,  gratuitously  oi 
ter  forbids.  CarteraTille  v.  Baker,  73  Oa.  otherwine,  for  public  officers  and  bodiei 
886.  which   do  not   represent  the   city.  .  .  . 

"  Ely  i>.  Rochester,  26  Barb.  133  ;  Bell  Thr  question  whether  the  city  of  Saginaw, 

V.    Platteville,   71   Viia.    139.     An   unre-  which  mnat,  at  the  present  ratio  of  tax- 

stricled  power  to  purcliase  real  cutate  for  ation,  b^ar  about  one-liFth  of  the  expense 

tlifl  erection  of  public  buildings  held  to  of  a  court-house,   may  he  authorized  to 

give,  by  implication,  the  excltiaive  right  raise  money  enough  to  build  the  whole  of 

to  the  City  Council  to  determine  the  ex-  it,  does  not  therefore  seem  to  be  so  mnch 

pediency  of  pnrchasing,  the  power  to  pur-  whether  it  can  raise  anything  more  than 

chase  on  credit  and  to  issue  bonds  for  the  its  ratable    proportion    for  what   is  not 

purchasH  money.     Richmond  v.   McGirr,  strictly  a  municipal    purpose,   but  bow 

7S  Ind.  192  (ISSl) ;  ante,  sees.  IIB,  \2i,  much  it  can  raise  without  violating  prin- 

125.     As  to  power  to  build  toum-lunae,  ciple.     It  oeems  to  us  that  if  the  door  can 

French  v.  Qnliici^,  3  Allen,  B.     Incidental  be  opened  at  all,  thia  is  not  a  matter  for 

power  to  provide  suitable  aucommodations  the  courts  to  decide.    The  l^islalare  can- 

for  the  transaction  of  the  business  of  (he  not  compel  a  city  to  be  ^aerous  to  the 

corporation.     People  v.  Hatria,  4  Cal.  9  ;  State  or  county  ;  but  we  do  not  think  the 

see  Vanover  v.  Davis,  27  Ga.  351 ;  chapter  Constitution  forbids  a  city  —  if  authorized 

on  Corporate  Property,  p<M.     In  Callam  by  statute  —  from  determining  for  itself 

V.  Saginaw,  60  Hich.  7,  a  taxpayer  Gled  a  whether  such  an  investment  of  city  money 

bill  for  an  injnnction  to  restrsin  the  issue  for  purposes  in  which  the  city  is  directly 

of  bonds  of  tho  city  of  Saginaw  to  pay  for  concerned  in  part;  will  not  be  wise  and 

the  erettion  of  fi  eourt-lioujt  for  the  armUif  profitable.     If  it  may  put  up  handsome 

rU   tht   KtU  erpentt  of  a  cily,  wider  an  instead  of  mean  buildings  for  ila  own  nses, 

ad  auihoriting  auA  iKtim.     The  court,  and  may  accommodate  the  county  in  thoae 

Campbell,  J.,  said  r  "  It  is  claimed,  and  is  buildings  upon  as  easy  terms  as  it  chooses, 

true,  that  the  legislatnTe  cannot  etnvpel  o  we  do  not  see  that  what  is  now  proposed 

dttt  to  benr  tht  ichnU  trpense  of  amntg  involves  substantially  any  very  different 

iniMivg)  {see  mUe,  bpc.  72,  73),  .  .  .  The  principle."    The  action  of  the  court  below 

qoBStion  thercfom  arises  whi-ther  a  city  in  dismissing  the  bill  wsa,  however,  ro- 

COB   bt   authorized  to  raise  by  corporate  Teraed  on  other  gronnds. 

funds  and  taxes  the  entire  money  required  Council  have  jiower  to  fit  op  and  tar- 

for  a  court-house  for  the  county.   .   .    ,  nisli  the  room  in  which  they  meet,  and 

No  prpcedents  have  been  fonnd  precisely  the  court  refused  to  enjoin  them  from  fur- 

annloRoua.     The  power  is  rested  by  the  nishing  the  coancil   chamber  with   por- 

defi-nco  on   the  validity  of  city  expend-  traits   of   the    governors    of   the    Stats. 

itures  for  purposes  of  a  public  character  Reynolds  v.   Mayor  of  Albany,   8   Barb, 

which  make  a  city  more  desirable  as  a  597  ;  People  v.  Harris.  4  Cal.  B  ;  but  see 

residence,  promote  its  improvement  and  Hodges  v.  Boffulo,  2  Denio,  110 ;  Stetson 

tho  increase  of  its  taxable  property,  and  •.   Kempton,   13  Mass.   272   (1818),  ptr 

add  to  the  comforta  or  prosperity  of  its  Parker,  C.  1.   Proprr  uses  of  public  boiU* 
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§  141    (93).    FoUoa    Powan    and    R«gtiUtloiia.  —  Many    of    the 
powers  exercised  by  municipalities  fall  within  what  is  known  as 

the  police  p(*wer  of  the  State,'  and  are  delegated  to  them  to  be 
exercised  for  the  public  good.  Of  this  nature  is  the  authority  to 
suppress  nuisances,  preserve  health,  prevent  fires,  to  reflate  the 

iD^      Sooflflld    p.     School   District,   27  98  N.  Y.  88  (!8SS)  (prohibiting  Diannrac- 

Coiiii.  499 ;  French  v,  Quiticjr,  3  Allen,  8.  tore  of  cigus  in  tenement  houseH)  ;  aod 

MarScet  HouMi,  pott,  bgck.   380-385,  562,  the  vievi  of  Mr.  JiutiCB  Field  in  Haiiii  v. 

048.     Equity  nill  not  interfere  tn  prerent  Illinois,  S4  U.  S.  113,  142  (1878),  nod  id 

the  erection  of  soitable  pablic  buildings  Powell  v.   Pennsylvania,  127  U.  S.  687. 

nulesa  the  proTiaiona  of  the  charter  forbid.  We  c«nnot  refrain  from  enpreioiiig  our 

Tarrant  n.  M:iakpgoii,  47  Mich.  115.  full  nracurrance  in  the  riem  and  condu- 

In  organizinfr  a  ttt'inty  the  Irgialatore  aions  of  the  Court  of  AppeaU  oF  New  York 

may  delegate  the  nuthnrity  to  locate  the  in  The  People  c  Man,  mpra.   It  will  not 

onatljf  teal  to  th«  county  commisajonen.  escape  obserration  that  the  Court  of  Ap- 

Rice  0.  Shuey,  S  S.  W.  R  435.     Bnt  the  peala  of  New  York  and  the  Supreme  Court 

county   Beat  cannot  be  changed   at  the  of  Peonsylvsnia  (cached  opposite  coiiela- 

will  of  the  coanty  board  after  they  have  aions  on  a  question  relating  so  vitally  to 

canvassed  the  vote  and  located  it  in  ac-  the  natural,   inalienable,  and  primordial 

eotdanoe  with  the  result.     People  v.  Ben-  rights  of  the  citizen.     The  judgment  of 

lie  Co.,  41  Mich,  fl  ;  Attorney- General  u.  the  Supreme  Court  of  Pennsylvania  su»- 

Lake  Co.,  33  Mich.  289  ;  Attorney-General  twining  the  Act  oF  18SS,  waa  affirmed  by 

V.  BsTizie,  34  Mich.  211.  the  Supreme  Court  of  the  United  States  ; 

1  ./<iil«,  chap.iv.    ThepoweroFacorpor-  and   on  like  groun^ls,  if  the  New  York 

ation   to   exercise  polia  juritdidion  ia  ■  statute  (whiuh  wis   in  judgment  in  the 

power  delegated  fay  the  State.    Cranston  d.  case  of  The  People  «.   Han)  had   been 

Auguata,  61  Ga.  S7S.    The  police  power  of  before  the  Supreme  Court  of  the  Unitett 

a  State  ia  not  impaired  bj  the  Fourteenth  States,  ita  validity  would  have  been  up- 

Amendment  to   the   Constitution  of  the  held,  unless  the  Supreme  Court  bad  fol- 

Cnited  States.     Barbier  v.  Connolly,  IIS  lowed    the   judgment    of   the    Court    of 

U.  S.  27  (1885).     Ordinance  of  San  Fran-  Appeals.     We  have,  at  all   events,  that 

cisLo  prohibiting  washing  and  ironing  in  which  is  regarded  as  a  fundamental  right 

public  laundries  within  a  specified  district,  in  New  York  considered  not  to  be  such  in 

from  ten  o'clock  at  night  to  six  in  the  Pennaylvania.    The  Pennsylvania  Act  of 

morning  held  valid  under  the  police  power.  1885,  under  which  Powell  was  convicti^l, 

H.  F.   Soon   Hing  d.  CtDtrley,  118  U.  S.  makes  the  manufacture  and  sole  of  oleo- 

703  (18S5).     See  Full  discussion  in  New  margarine,  though  open  and  unconcealed, 

Orleans  Gas  Co.  v.  Louaiana  Light  Co.,  a  crime.     We  cannot  but  express  onr  re- 

115   U.   S.   660.   661    (1889)  ;   Butchers'  gret  that  the  Constitution  of  any  of  the 

Onion  Co.  ».  Crescent  City,  Ac.  Co.,  Ill  States,  or  that  of  the  United  States,  ad- 

U.  S.  746  (1833)  (Slaughter-house  case).  mits  oF  a  construction  that  it  is  competent 

An  act  prohibiting  the  man-u/acture  and  for  a  State  legislature  to  suppress  (instead 

tale  of  oltomargarine  or  keeping  the  same  of  regulating)  under    Qne  and   imprison- 

with  intent  to  sell,  ia  valid  as  a  legitimate  merit  the  busineds  of  manufacturing  and 

exercise  oF  the  police  power  of  the  State,  selling  a  harmless,  and  even   wholeaome, 

and  is  not  in  conflict  with  the  Fourteenth  article,  if  the  legislature  chooses  to  affirm. 

Amendment  of  the  Federal  Constitution,  contrary  to  the  fact,  that  the  public  health 

Powell  ».  Commonwealth,  114  Pa.  St.  285  or  public  policy  refiuires  such  supprts-sion, 

(1388).     Affirmed   by  Supreme  Ccmrt  oF  The  record  of  the  conviction  of  Powell  for 

the  United  States,  127  U.  3.  678  ( 1888);  selling  without  any  deception  a  healthful 

a.  p.   State  v.    Adilington,    77   Mo.    110  and  mitrilioua  article  of  food  makea  one'i 

[1882).      Cmlra:    People    P.    Man,   99  blood  tingle. 
N.  Y.  877.    See,  alio.  Matter  of  Jacobs. 
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use  and  storing  of  dangerous  articles,  to  establisb  and  control 
markets,  and  the  like.  These  and  other  similar  topics  will  be  con- 
sidered in  appropriate  places.  But  it  may  here  be  observed  thnt 
every  citizen  holds  bis  property  subject  to  the  proper  exercise  of 
this  power,  either  by  the  State  legislature  directly,  or  by  public 
or  municipal  corporations  to  which  the  l^slature  may  delegate  it.' 
Laws  and  ordinances  relating  to  the  comfoit,  health,  convenience, 
good  order,  and  general  welfare  of  the  inhabitants  are  comprehen- 
sively styled,  "  Police  Laws  or  Eegulations."  It  is  well  settled 
that  laws  and  regulations  of  this  character,  though  they  may  dis- 
turb the  enjoyment  of  individual  rights,  are  not  unconstitutional, 
though  no  provision  is  made  for  compensation  for  such  dbturbances. 
They  do  not  appropriate  private  property  for  public  use,  but  simply 
regulate  its  use  and  enjoyment  by  the  owner.  If  he  suffers  injury, 
it  is  either  damnum  absque  injuria,  or,  in  the  theory  of  tlie  law,  be 
is  compensated  for  it  by  sharing  in  the  general  benefite  which  the 
regulations  are  intended  and  calculated  to  secure.  The  citizen 
owns  his  property  absolutely,  it  is  true ;  it  cannot  be  taken  from 
him  for  any  private  use  whatever,  without  his  consent,  nor  can  it 
be  taken  for  any  public  use  without  compensation ;  still  he  owns  it 
subject  to  this  restriction,  namely,  that  it  must  be  so  used  as  not 
unreasonably  to  injure  others,  and  that  the  sovereign  authority  may, 
b}'  police  regulations,  so  direct  the  use  of  it  that  it  shall  not  prove 
pernicious  to  his  neighbors,  or  the  citizens  generally.  These  r^- 
ulations  rest  upon  the  maxim.  Solus  popidi  suprema  est  lex.  This 
power  to  restrain  a  private  injurious  use  of  property,  is  essentially 
different  from  the  right  of  eminent  domain.  It  is  not  a  taking  of 
private  property  for  public  use,  but  a  salutary  restraint  on  a  nox- 
ious use  by  the  owner,  contrary  to  the  maxim,  Sic  vkre  tuo  vt 
alienum  nan  Icedas.* 

1  McEibbin   v.   Fort  Smith,    SG   Ark.  Bontcin,   100  Hus.  5*4;  Cobbn.  Boston, 

852 ;  Textor  o.  Baltiniote  4  0.  R.  R.  Co.,  112  Mass.   181;   Bancroft  v.   Csmbridge, 

Ce  Md.  flS  (gates  St  railroad  crossings).  12S  Mass.   438  ;    Wekh  v.   Boston,    126 

3  Baker  n.  Boston,  12  Pick.  184  IIH31)  Maw.    442;    Little   Kock   v.    Barton,   SS 

(as  to  nuisances);    Wadleigh  v.  Gillnittn,  Ark.    438,     citing    aud    approving    tert 

12  Mb.    40S    (as   to    wooden    buildings);  Hollingaworth   »,    Parisli   of    Tensas,    17 

Vandcrbilt  e.  Adams,  7  Cow.   S4B  (as  to  Fed.  Rep.  109  ;  Coat^s  r.  Mayor,  Sk.    oF 

harbor  r^ulations,  where  the  general  prin-  Neir  York,  7  Cow.  S85  (1BS3)  (as  to  ordi- 

ciplfl  upon  which  police  laws  rest  is  very  nance    prohibiting   the  inteiment  of  tlie 

sadiTactoril;    discnssed    by    Woedioorth,  dead  within  the  city);  Goszler  b.  Gcorge- 

J.);  Commonwealth  v.  Alger,  7  Cush.  63,  town,  S  Wheat.  593  (as  to  power  to  grade). 

S4  (valnable  opinion   by  Slwvi,   C.  J.);  The  power  to  regnlate   the  keqring  of 

Fisher  b.  HcGirr,   1  Gray,  );   Common-  dog»  and  to  enforce   sach   regnlationB  by 

wealth  o.  Tewksbury,  11   Met.  55;  Snlem  forfeitures,  fines,  and  penalties  is  recog- 

e.  Eastern  Railroad,  B8  MssB.  431 ;  Water-  niied  as  one  within    the    ixAicr   power. 

town  V.  Mayo,  109  Maaa.  31fi;  Dingley  v.  City  of  Fniibault  v.  Wilson,  S4  Miuu.  2&t. 
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§  142.    Bnbjeot   to    Federal    GonsUtntfon.  —  AU-embradDg   and 

penetratiDg  as  the  police   power  of  the  State  ia,  and  of  neceaalty 
muat  be,  ij  u  nevertheless  subject,  like  all  otktr  leyislaiive  powers,  to  the 

The  legisUtare  ma;,  it  aeejna,  pau  an  act  to  b*  protected  did  not  ooaatitate  a  body 

limiting  Hit  height  of  dwellittg-hoiutt  in  politic     lb,     A   power   "  to  make   and 

cities.    The  New  York  act  of  1S8C  con-  eatabliih  rule*  for  the  regolatioo  of  jut 

■trued  not  to  extend  to  buildings  deaigned  or  baj  windows  "  does  not  authoiue  the 

for  hotela.     People  «.  D'Oencb,  111  N.  Y.  council  to  pass  an  oidimmce  graiidog  per- 

S5B  (18S8).  minion  to  an  individual  to  conetmct  a 

Id  the  cue  of  the  Boston  Beer  Co.  «•  b*}'  window  projecting  beyond  the  build- 
HaaucbuMttB,  97  U.  S.  26  (1877),  Mr.  ing  line.  Reinier's  Appeal,  100  Pa.  St. 
Justice  Bradity,  speaking  for  the  court,  162.  See  pott,  sere.  6S0,  7S1. 
sud:  "  Whatever  differences  of  opinion  Speaking  of  twrnpikt  act*,  pavixg  aeti, 
may  exist  as  to  Iht  ectenl  and  Imaulariet  Ac,  Lord  fmyon,  in  the  case  of  the  Got- 
of  the  poliet  potoer,  and  however  difficolt  emor  &c.  v.  Meredith,  i  Term  Bep.  7S0, 
it  may  be  to  render  a  gBtiafactoty  deiini-  763,  says:  "Some  individuals  suffer  aa 
tion  of  it,  there  seems  to  be  no  iloubl  that  inconvenience  nnder  all  theae  acts  of  par- 
it  does  extend  to  the  protection  of  the  liament;  bnt  the  interests  al  individuals 
linst  health,  and  property  of  the  citizens,  must  give  way  to  the  aocommodation  of 
and  to  the  preserratian  of  good  order  and  the  public"  And  per  £uUer,  J.,  in  Uie 
the  public  morals."  See  also  New  Orleans  same  case:  "There  ore  many  canes  in 
Gas  Co.  V.  Looisiana  Light  Co.  US  which  individuals  sustain  an  iiynry,  for 
V.  B.  S50,  6fll  (18BS).  ProhibHory  liquor  whioh  the  law  gives  no  action;  for  in- 
lam*  valid.  Bartemeyer  e.  Iowa,  13  Wall,  stance,  pulling  down  housea,  ornioingbul- 
129  (1873);  Foetar  v.  Kansas,  112  U.  3.  warka,  for  the  preservation  and  defence  at 
201  (1884);  Kidd  c.  Pearson,  128  C.  S.  1  thn  kingdom  against  the  king's  enemies." 
(188S);  Hugler  d.  Kansas,  123  U.  S.  623  Bat  "the  law  will  not  allow  the  right  of 
(1887);  Bowman  E.  Railway  Co.,  125  U.  3.  property  to  be  invaded  under  the  guiac  of 
465  (18B8),  sustaining  a  statute  of  a  State  a  palia  reguiiUioii.  for  the  preservation  ri 
prohibiting  common  carriera  from  bringing  health,  when  it  is  manifBat  tliat  such  ia 
intoxicating  liqoors  into  the  State  without  not  the  otyect  and  purpose  of  the  regola- 
fitit  having  a  eertiflcate  from  the  county  tion."  Per  Wilde,  }.,  in  Austin  v.  Hur- 
anditoT  that  the  consignee  is  atithorired  ny,  16  Pick.  126;  Oreen  v.  Savannah,  A 
to  seU  in  the  county.  See  also  Fertiliz-  Ga.  1  (1819);  People  e.  Hawley,  8  Mich, 
ing  Co.  V.  Hyde  Park  (vUlage  of),  B7  830; Anie«B.P.H.L.Co.,llMich.l89.  The 
V.  8.  R5S  (1S7S).  In  the  lost  case  Mr.  extent  of  the  police  power  will  be  further 
Justice  Suxtj/ne  says;  "  Perhaps  the  most  discussed  in  the  chapter  on  Ordinancns, 
striking  application  of  the  police  power  is  pod.  See  also  Cooley,  Const.  Lim.  572- 
in  the  deetruction  of  buildings  to  prevent  69*.  How  far  and*  when  cities,  in  exe- 
thespread  of  »  conflsgralion.  This  right  eutiug  [>olice  duties,  are  ojentoo/ (A*  S(ate, 
existed  by  the  common  law,  and  the  and  not  of  the  municipality.  Bee  But- 
owner  was  entitled  to  no  compensation,  trick  it.  Lowell,  1  Allen  (Haaa.),  172  ; 
3  Kenfs  Cora.  339  (marg.  paging),  and  Mitehell  v.  Rockland,  Bl  Me.  118, 122;  63 
notes  1  and  a  and  i."    Pott,  chap,  xxiii.  Me.  118  ;  Brown  f.  Tinalhaveo,  66  Me. 

Ills  within  the  police  power  of  theState  «2  (1876);  Keller  tr.  Corpus  Christi,.  60 

to  antborise  the  ehiamtl  of  a  river  to  be  Tex.   9U,  approving  text;   State  e,  St. 

tomed  or  straightened,  in  order  to  protect  Louis  Court,  S4  Mo.  546;  White  o.  Kent, 

&om    threatened   inundation  a  populous  11  Ohio  St.  650;  Thomas  v.  Ashland,  12 

portion  of  the  State;  and  such  work  U  of  Ohio  St.  127;  City  Council  o.   Payne,  2 

a  public   character.      Green   v.  Swift,  47  Nott  &  McCnrd  (S.   C),  475;  People  ». 

CaL  68S  (187*).      In  such  case,  the  au-  Hnrlbut,  24  Mich.  44  (1871);  s.  c.  9  Am. 

thority  of  the  State  is  none  the  less  in  de-  Rep.  103;  anf<,  sec  SO;  post,  taca.  86S, 

grte,  even  if  the  inhabitant*  of  the  district  898,896,788. 
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paramount  authority  of  ike  State  avd  Federal  Constiintions.  A  rigbt 
conferred  or  protected  by  the  ConstibntioD  cannot  be  overtbrowa 
or  impaired  by  any  authority  derived  from  the  police  power.  Tbu3 
the  police  power  of  the  State  must  be  exercised  in  subordiuatioa  to 
the  Federal  CoostitutioD,  and,  as  was  held  by  the  Supreme  Court 
of  the  United  States,  in  respect  of  State  laws  forbidding  the  trans- 
portation of  Texas  cattle,  it  cannot  extend  to  interstate  transporta- 
tion of  the  subjects  of  commerce.'  In  a  subsequent  case  *  the 
rights  claimed  by  a  private  corporation,  chartered  by  an  act  of  the 
legislature,  and  authorized  by  its  charter  to  establish  and  cany  on 
a  business  which  was  intrinsically  and  unavoidably  a  nuisance  to 
the  inbabitants  in  the  neighborhood,'  came  in  conflict  with  the 
police  power  of  the  State,  subsequftntly  delegated  to  a  municipality 
within  whose  limits  the  offensive  and  unhealthy  business  of  the 
private  corporation  was  conducted.  The  subject  was  thoroughly 
considered.  The  court  did  not  deny  that  by  a  specific  contract  the 
legislature  miglit  surrender  for  a  limited  period  the  right  to  inter- 
fere with  a  business  which  was  a  positive  nuisance.  On  the 
ground,  however,  that  the  private  corporation,  when  iis  charter  was 
tested  by  the  principles  of  strict  construction  applicable  to  such 
grants,*  had  no  specific  legislative  authority  to  maintain  its  works 

<  Railroad  Co.  v.  HussD,  96  (7,  3.  4S6  anthoritj  snbseqaeDtlj  couferred  npon  it 

(1S77).     Iq  Eimmuih  v.  Ball,  129  IT.  S.  the  muDicipality  of  Hyda  Park  pasnd  an 

217(lS89),ui  Iowa  atatate  making  pg^  ordiuuioeabsoIutelyjH^hibitin); tbetMiw- 

Kona  baving"TexBa  cattl«  "  in  their  poB-  poitationofofiUthruugh  the  Tillage.   The 

aession  which   have    not    been    vintered  m^ority  opinion  BustainiDg  the  ordinuics 

north  of  a  certain  point,  liable  for  damages  is  based  upon  two  propositions:   I.  That 

which  may  accrue  froni  allowiag  them  to  the   chartered  rights  of  the    Fertiliting 

ruD  at  la^,  and  thereby  spread  "Texas  Company  wera  subject  to  the  police  power 

fever,"  was  sustained.  of  the  State,  which  waa  delegated  to  the 

'  Fertilizing;  Co.  v.  Hyde  Park  (village  municipal  authorities.     2.  The  charter  of 

of),  97  U.  3.  SSg  (1878).  the   compaoy  is   not  a  contract  guann- 

*  The  Feitilidng  Company  obtained  by  teeing  in  tlU  locality  arigirudly  tUtUd, 
its  charter  from  the  State  (which  was  a  exemption  for  fifty  jeara  from  the  aier- 
legisUtive  coutra::t),  for  the  period  of  tifty  cLae  of  the  polii:e  power  of  the  State,  how- 
yean,  three  rights,  among  others  ;  lirst,  a  ever  serious  the  nuisance  might  become  in 
right  to  establish  and  maintain  at  a  place  the  future,  by  reason  of  the  growth  of 
in  Cook  County,  south  of  the  dividing-line  population  around  it.  Hr.  Justice  MUUr 
between  townships  thirty-seven  and  thirty-  limited  his  judgment  to  a  conciurencs  on 
eight,  works  for  converting  offal  and  ani-  the  second  point,  and  denied  the  fint 
mal  matttr;  and  the  works  had  been  ea-  Slrmig,  J.,  diaseoted.  Fi»ld,  J.,  did  not 
tnbliahed  there  at  a  cost  of  more  than  two  ait  Critically  viewed,  the  case  is  parhapa 
hundred  tbonaand  dollais;  second,  they  only  an  authoritative  decision  on  the  bbg- 
obtained  the  right  to  establish  receiving  ond  ground,  since  it  ia  relied  on  in  both 
depots  for  receiving  and  carrying  such  coDcnrring  opinions,  and  is  amply  suffi- 
matter  from  Chicago;  and  third,  they  oh-  citnt  to  snstain  the  judgment,  which 
tained  the  right  to  carry  such  matter  from  affirmed  that  of  the  Supreme  Coort  <rf  1111- 
their  receiving  depots  to  their  converting  uoia 
works  b  Hyde  Park.     Under  legislative  *  AnU,  sees.  8S~el,  and  caoa. 
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on  the  site  where  they  were  established,  if  not,  indeed,  on  the 
broader  ground  that  all  legislative  charters  to  private  corporations 
are  snbordinate  to  the  police  power  in  all  cases  whatsoever,  or,  at 
all  events,  in  all  cases  except  where  it  is  otherwise  provided  by  the 
express  terms  of  the  contract,  or  by  what  is  necessarily  implied, 
the  municipal  ordiitances  to  abate  the  nuisance  -were  sustained,  al- 
though the  corporation  had  erected  expensive  works,  and  tlie  effect 
of  enforcing  the  ordinance  would  be  to  prevent  the  further  carrying 
on  of  the  business  in  that  locality.  Simitar  results  in  favor  of  the 
police  power  as  against  alleged  vested  rights  under  charters  have 
been  reached  in  other  cases.' 

'  Cmtei  V.  Mayor,  Ac.  o(  New  York,  7  the  onlinancs  was  auRtained.  The  court 
Cow.  S85  (1826),  reFerml  to  in  the  cose  of  hulj  that  "the  act  under  which  it  waa 
the  Fertilizing  Co.  e.  Hyde  Park,  supra,  passed  wu  not  unuoantitutional,  either  at 
and  thuR  stated  by  Swai/ne,  J.:  In  Coatei  impairing  the  obligatioD  of  contraati,  or 
r.  The  Mayor,  &c.  of  New  York,  7  Cow,  taking  property  for  puhlic  use  without 
SS5,  a  law  WM  enacted  hy  the  legislature  compensation,  but  stauda  on  the  police 
otthe  3ute,  on  the  Bth  of  March,  ISIS,  power  to  make  tegnlatioiu  in  respect  to 
wltieb  gam  to  the  city  govemmml  poaer  nuisances."  It  was  said:  "  Every  right, 
to  paaa  ordinancet  regulating,  and  if  ne-  from  absolute  ownership  in  proi>ert;  dawn 
cesrary  preventing,  the  inlermml  of  dead  to' a  mere  easement,  ia  purchased  and 
batitM  toiMn  Ou  city;  and  a  penalty  of  holden  Buhject  to  the  restriction  that  it 
f250  waa  authorized  to  be  impoaed  for  the  shall  be  so  exercised  as  not  to  injure 
violation  of  the  prohibition.  On  the  others.  Though  at  the  time  it  be  remote 
seventh  of  October,  IS23,  an  ordinance  and  inolTensive,  the  purchaser  is  bound  to 
was  adopted  forbidding  interments  or  the  know  at  his  peril  that  it  may  become 
depotitiDg  of  dead  bodies  in  vaults  in  the  otherwise  by  the  residence  of  many  people 
city  Boath  of  a  designaled  line.  A  pen-  in  its  vicinity,  aud  that  it  must  yield  to 
alty  waa  prescribed  for  ita  violation.  The  by-laws  and  other  regular  remedies  for  the 
action  was  brought  to  recover  the  penalty  sappreseion  of  nuisances."  In  such  coses 
for  depositing  a  dead  body  in  a  vault  in  prescription,  whatever  the  length  of  time. 
Trinity  church-yard.  A  plea  was  inter-  has  no  spplication.  Every  day's  continu- 
posed  setting  forth  that  the  loan  fn  quo  ance  is  a  new  offence,  and  it  is  no  juatili- 
was  gnnted  by  the  Eing  of  Great  Britain  cation  that  the  party  complaining  caine 
on  the  flth  of  May,  1697,  to  a  corporation  voluntarily  within  its  reach.  Pure  air  and 
by  the  name  of  the  "  Sector  and  Inhahi-  the  comfortable  enjoyment  of  property  are 
tants  of  the  City  of  New  York  in  Com-  aa  much  rights  helonging  to  it  as  the  ri^t 
iDunion  with  the  Protestant  Episcopal  of  possession  and  occupancy.  If  popn- 
Cboitifa  of  Englsnd,"  and  their  Huccessora  lation,  where  there  was  none  beforp,  np. 
(brever,  as,  and  for  a  church-yard  and  proaches  a  nuisance,  it  is  the  duty  of  those 
burying  place,  with  the  rights,  fees,  kc. ;  liable  at  once  to  put  an  end  to  it.  Brady 
that  iiuoediately  after  the  grant  the  land  «.  Weeks,  3  Barb.  (N.  Y.)  1G7.  P<ti>i, 
was  appropriated  and  thenceforward  waa  sec  S72.  Cemetaryassociations  and  their 
need  as  and  for  a  cemetery  for  the  inter-  franchises  are  subject  to  regulation  under 
UeDt  of  dead  bodies  ;  that  the  rector  and  the  police  power.  Ometery  Ass.  v.  Kail- 
wardens  of  Trinity  Cbnrcb  were  the  same  load  Co.,  121  III.  199  (1S87|.  So  where  a 
corporation,  and  that  the  body  in  qnestion  city  hnd  cmveytd  laiid  to  imlitiduah  for 
wsi  deposited  in  the  vault  in  the  ehnrch-  the  pu-rpoM  af  erecting  poioder  magazwt 
yard  by  the  license  of  that  corporation.  lAercon,  and  aftem'srds  ]HiBsed  an  ordi- 
A  general  demurrer  was  filed,  and  the  case  nance  declaring  the  magazines  so  erected 
waa  eUbontely  argued.    The  validity  of  dangeroas  to  life  and  proper^,  and  direct- 
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§  143  (94).  Praveotlon  of  FIim.  —  The  preventioa  of  damage  Inf 
jirt  is  usually  au  object  within  the  scope  of  municipal  authority 
either  by  express  grant  or  by  the  power,  in  a  chartered  town  or 
city,  to  make  police  regulations  or  needful  by-laws.  Under  such 
power,  it  may  establish  fire  limita,'  prtiveut  the  erection  of  wooden 
buildings,^  I'egulatt;  the  mode  and  removal  of  aahes,^  and  make 
any  other  reasonable  regulations  to  prevent  and  extinguish  fires. 
Under  such  power  the  town  or  municipal  body  is  authorized  to 
appropriate  money  for  the  purchase  of  engines,  or  for  the  repair 
thereof,  if  to  be  used  for  the  purpose  of  extinguishing  fires  there- 
in ;  and  this,  whether  they  belong  to  the  corporation  or  were  pur- 
chased by  private  subscription.*    And  money  may  also  be  appro- 

ing  thsm  to  be  removed  at  (he  tapmte  of  r^ulstioD  adapted  to  aid  In  the  [irotec- 

the  ownen,  it  woe  held  that  the  ordinance  tion  or  life  and  healtli,   \a  properly  one 

wsa  a  valid  exercise  of  the  police  power,  of  legislative  detenniuBtioii,  and  a  court 

and  did  not  impair  the  obligation  of  the  should   not  lightly  interfere   with    anch 

contract  under  the  deed,  nor  woa  it  a  tak-  determination,  unlesa  the  l^ilature  haa 

iug  of  private  property  without  compen-  manifestly  tranacended  ita  province.  Dan* 

nation.     Diivenport  n.  Kichmond  City,  81  tela  v.  Hiigard,  77  IlL  640  (1876). 
Va.  636  (1887).     So  in  the  case  of  the         »  Pojf,  tea.  406. 
Boston  Beer  Company,  where  the  legiala-         *  Pout,  aoc.  40S. 

ture  of  Itlassachosetts,  on  the  1st  of  Feb-         '  Uany  firei  are  aoid  to  be  "  aeciden- 

runry,   1827,   incorporated   the   "Boston  tal"  which  are  the  rcsnit  of  neglect  to 

Beer   Company,"    "for    the   purpose  of  keep  ashes  in  fire-proof  ntensils  ;  and  yet 

manufacturing  male    liquon  in  all  their  regulations  for  the  safe  keeping  of  ashea 

varieties  in  the  city  of  Boston,"  £c.     By  are  seldom  made,  and  when  made,  rarely 

an  act  of  June,  IS69.  the  manufacture  of  enforced.     Filbey  v.  Combe,  2  H.  &  W. 

malt  liquors  to  be  sold  in  Massachusetts,  677;  Lawn.  Dodd,  1  Ex.  84S;  Lyndon  v. 

and  brrwiug  and  keeping  them  for  sale,  Stadbridge,  S  H.  h  K.  4S.      See  further, 

were  prohibited  under  penalties  of  flQe  and  The  Queen  v.  Wood,  S  E.  A  B.  40;  Guar- 

imprisonment  and    the    forfeiture  of  the  dians  of  Holbom  Union  b.  Vestry  of  St. 

li<luors  to  the  Commonivpullb.      In  The  Leonard,  Shoreditch,  T..  B.  2  Q.  B.  Div. 

Boston  Beer  Co.  u.  The  Commonwealth,  145;  Gay  p.  Cadby,  L.  B.  2  C.   P.  Div, 

the  Supreme  Court  of  Massachusetts  held  S91;  Harrison's  Munic  Manual,  4th  ed.g 

that  "the  act  of  18S9  did  not  impair  the  Clark  v.  South  Bend,  S6  Iml.  S7Q  (ordi- 

otiligations  of  the  contract  contained  In  the  nance  regulating  the  itoragt  of  »trau)). 
charter  of  the  claimant,  ao  far  as  it  reUtes        *  Allen  ».  Taunton,  19  Pick.  48B  (1887). 

to  the  sale  of  malt  liquors,  bat  is  hinJing  Hnnneman  «.   Firs  District,  S7   Vt.   40; 

on  the  claimant  to  the  same  extent  as  on  Robinson  t.   St.  Louis,  28  Mo.  438  (re- 

indiridoals.     The  act  is  in  the  natnre  of  pair  of  engine-bouse) ;  Wadleigb  t).  Gill* 

a  police  regulation  in  regard  to  the  sale  of  man,  12  Me.  403;   Vanderbilt  e,  Adama, 

a  certain  article  of  property,  and  is  appli-  7  Cow.  B49,  352;  poll,  sees.  *0S,  572  n-, 

cable  to  the  sale  of  each  property  by  indi-  690,  chap.  iKiii.     Text  approved.     Green 

viduals  and  corporations,  even  where  the  e.  Cape  May,  41  N.  J.  L.  45.     A  town 

charter  of  the  corporation  cannot  be  a!-  possesses  implied  power,  in  the  absence 

tered  or  repealed  bythe  Jepslaturo."  This  of  express  legislative  enactment,  to  por* 

judgment  was  iflirmcil  by  the  Supreme  chase   fire-engines.       Bluffton    e.    Studa- 

Court  of  the  United  Stat^  97  U.  3.  25.  baker,  106  Ind.  129;    Carleton  d.  Wiish- 

Tlie  question  whether  certsin  n-quire-  ineton,  SS  Kan.  726;  Bridgford   e.  Tttt- 

ments  are  a  part  of  ft  system  of  police  combia,  IS  Fed.  Hep.  910. 
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priated   for  the  benefit  of  engine  and  hook  and  ladder  compauiea 
therein.' 

§  144  (95).  QoarMitliw  and  Healtli ;  Baop«  of  Power  to  pzeamrra 
th«  Pnbllo  Hsaltli.  —  The  preservation  of  the  public  health  and  safety 
is  oft«Q  made  in  express  terms  a  matter  of  municipal  duty,  and  it 
is  competent  for  the  legislature  to  delegate  to  municipalities  the 
power  to  regulate,  restrain,  and  even  suppress,  particular  kinds  of 
business,  if  deemed  necessary  for  the  public  good.'  The  subject 
will  be  considered  more  in  detail  In  the  chapter  on  Ordinances,' 
The  general  nature  and  scope  of  the  authority,  as  it  is  not  unfre- 
quently  bestowed,  are  well  illustrated  by  a  case  in  Maryland.  By 
its  charter  the  city  of  Baltimore  was  vested  with  "  full  power  and 
authority  to  -enact  all  ordinances  necessary  to  preserve  the  health  of 
the  city,  prevent  and  remove  nuisances,  and  to  prevent  the  intro- 
duction of  contagious  diseases  within  the  city  and  within  three 
miles  of  the  same."  Commenting  on  this  provision  of  the  charter, 
the  Court  of  Appeals  say:  "The  transfer  of  this  salutary  and 
essential  power  is  given  in  terms  as  explicit  and  comprehensive  as 
could  have  been  used  for  such  a  purpose.     To  accomplish,  within 

'  Van  SicUen  tr.    Burlington,   27   Tt.  Cincinnsti,  IB  Ohio  St.   19 ;  Brinkmejrer 

(1  Wnu.)  70   (ISfil).     Approving  AlltiQ  v.    Evaiuvme,   29    Ind.    1S7  ;    Fisher  «. 

v.  THontOD,  tttpra.    See  post,  chapter  on  Boston,  101  Mass.   87  \    Hill  «.  Boston, 

Ordinances.     Power  of  council  over  fin  122   Uses.   844.      The  mere  fsct  that  a 

compaDiee,  and  to  appoint  officers  there-  volunittr  _fin  atsocuUum  renders  serricee 

for.     See  Miller  v.  Savannah  Fire  Co.,  26  in  extinguishing  fires  imposes  no  obliga- 

Qa.  679.  tion  upon  a  municipal  corporation  to  p«y 

The  protection  or  all  the  hnildioga  in  ib  mem  bera  therefor.  Jacksonville  v.  .Etna 

a  city  or  town  from  deatniction  or  ii^nr]'  Fire  Engine  Ca,  20  Fla.  100.    Poit,  sec. 

by  flre  is  for  the  benefit  of  all  the  inhalii-  976  and  cases. 

tant^  and  for  their  relief  from  a  common         '  Shrader,  In  re,  33  CaL  279  (1867)  ; 

danger;  and  cities  and  towns  are  therefore  Ashlirootc  v.  Commonwealth,  lBnsh(Ey.], 

aothorized  by  geaetai  law  in   Massachu-  139  [1866]  ;  Tucker  v.   Yirginia  City,  4 

setts  to  provide  and  maintain  fire  engines,  Ner.  20  ;  Johnaoa  e.  Simonton,  43  Cal. 

teserroirs,  and  hydrants  to  supply  water  242   (1872).     Aaron  e.  Broiles,  64  Tex. 

for  the  eitingniehment  of  Brea.     Allen  p.  816;  poitf,  chap,  uiii.     The  power  of  the 

TanntoD,  IS  Pick.  ISfi;  Hardy   v.    Wal-  State  to  protect  the  public  health  omuot 

tham,  8  Het.  168;  Fisher  c.   Boston,  104  be  eurrendered ;   bat  a  mtmidpality  pd- 

Uasi.     87  ;    Tainter  v.    Woroeeter,    123  trusted  with  the  execution  of  this  power 

Mass.   811.     The  question   whether  and  may  make  contracts  to  accompli^   the 

where  puilie  hydrmUi  should  be   erected  pnrpose,  and  while  the  State  or  the  mnni- 

ia  within   the  exclnalre    control   of  the  cip^ty  may  reoJl  or  modify  snch  con- 

muDicipal  aathoritiee,  as  the  public  inter,  tracts,  they  csjisot  do  so  from  mere  caprico 

ests  may  from  time  to  time  require  ;  and  or  to  gain  pecuniary  advantage.     Louis- 

■nch  municipality  does  not  assnme  any  ville  v.  Wible,  S4  Ky.  290,  where  acon- 

llalality  to   the    owners   of  property  to  tract  giving  the  exdunve  right  to  remoBt 

fnmisb  Daeaii*  of  extinguishment  of  Bras  dtad   animals    for   five   years   waa   held 

npon  whicli  an  action  can  be  maintained,  valid. 
Grant  tr,  Erie,  8B  Pa.  480  ;    Wheeler  o.         »  Pott.  seca.  809  el  mq.,  874-878. 
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the  specified  territorial  limits,  the  objects  enumerated,  the  corporate 
authorities  were  clothed  with  all  the  legislative  powers  which  the 
general  assembl}'  could  have  exercised.  Of  the  degree  of  necessity 
for  such  municipal  legislation,  the  Mayor  and  City  Council  of  Balti- 
more were  the  exclusive  judges.  To  their  sound  discretion  is  com- 
mitted the  selection  of  the  means  and  manner  (contributory  to  the 
end)  of  exercising  the  powers  which  they  might  deem  requisite  to 
the  accomplishment  of  the  objects  of  which  they  were  made  the  guar- 
dians. '  To  prevent  the  introduction  of  contagious  diseases  within 
the  city,  and  within  three  miles  of  the  same,'  they  might  impose 
heavy  penalties  on  the  captain,  owner,  or  consignee  of  any  ship  or 
other  vessel  entering  the  port  of  Baltimore,  on  board  of  which 
amall-pon  or  other  contagious  diseases  might  prevail,  or  they  might 
seek  the  accomplishment  of  their  object  by  causing  the  vessel  and 
all  persons  to  be  taken  possession  of  and  controlled  untQ  their 
purification  and  disinfection  were  effected,  and  impose  oq  the 
captain,  owner,  or  consignee,  the  payment  or  reimbursement  of 
all  the  expenses  incurred  by  such  proceedings;  or  they  might 
adopt,  at  the  same  time,  both  suggested  remedies,  if  for  the  success- 
ful and  faithful  execution  of  their  powers  they  deemed  it  necessary 
to  do  so." ' 

§  145  (96).  Sams  sabjaot.  Appolntmant  of  Baaltli  OOo«i«  and 
tlt«lr  Fow«ra.  —  And  it  was  held  that,  under  this  authority,  it  was 
competent  for  the  city  to  pass  an  ordinatice  providing  /or  the  ap- 
pointment o/a  "health  officer,"  prescribing  his  duties  and  powers;' 
and  that  the  city  might  recover  from  the  consignee  of  a  vessel,  and 
was  not  confined  to  the  charterer,  the  expenses  incurred  by  it  in 
disinfecting  and  purifying  the  vessel,  persons,  and  baggage  on 
board  of  her  at  the  time  of  her  arrival,  from  the  infection  of  the 
small-pox.  Respecting  the  extent  of  liability,  the  court  decided 
that  the  defendant  was  not  entitled  to  an  instruction  that  the 
recovery  must  be  limited  to  the  amount  of  expenses  absolutely 
necessary  to  preserve  the  health  of  the  city,  or  to  prevent  the 
introduction  of  Che  small-pox.  On  this  point  the  court  expressed 
its  judgment  to  be  that,  "  if  the  health  officer  "  (on  whom  the  duty 
of  disinfecting  the  vessel  was  imposed  by  ordinance),  in  causing 
expenses,  "acted  b<ma  fide,  within  the  limits  of  a  sound  discretion, 
and  witli  reasonable  skill  and  judgment,  in  the  discharge  of  his 
official  duties,  the  reasonable  expenses  thus  incurred  must  be 
paid."     Concerning  the  power  of  Uie  corporation  over  the  persons 

1  Harrison  v.  Bnltininre,  1  Gill  (Md.),  ■  Pott,  sec  S70,  and  note,  u  to  Hedth 

261  (1B13)  i  unU,  sec.  9i.  Officen  and  their  pow«n. 
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on  board  of  an  infected  vessel,  the  court  was  of  opinion  that  it  was 
competent  for  the  health  of&cer  to  be  authorized  by  ordinance  to 
send  persons  laboring  under  infectious  disease  to  the  hospital,  and 
also  those  on  board  of  the  vessel  liable  to  be  afTected  by  the  disease, 
if,  in  his  opinion,  such  a  course  be  necessary  to  prevent  the  spread 
of  disease ;  and  the  owner,  master,  or  consignee  may  be  liable  for 
expenses  thus  incurred,  if  the  health  officer  acts  with  reasonable 
skill  and  judgment,  and  exercises  a  sound  and  honest  discretion.^ 

§  146  (97).  Water  Bappir. — A  city  having  power  to  pass  or- 
dinances respecting  the  police  of  the  place,  and  to  preserve  health,  is 
autliorized,  as  a  sanitary  and  police  regulation,  to  contract  to  pro- 
cure a  supply  of  water,  by  boring  an  artesian  well  on  the  public 
square,  or  otherwise,  and  is  the  judge  of  the  mode  best  adapted  to 
accomplish  the  object^ 

§147  (98).  Indemnuyiiig  Offlosn.  —  Where  a  municipal  corpora* 
tion  has  no  irUereU  in  the  event  of  a  suit,  or  in  the  question  involved 
in  the  case,  and  the  judgment  therein  can  in  no  way  afTect  the 
corporate  rights  or  corporate  property,  it  cannot  assume  the  defence 
of  the  suit,  or  appropriate  its  money  to  pay  the  judgment  therein ; 
and  warrants  or  orders  for  the  payment  of  money  based  upon  such  a 
consideration   are   void.^     But  such   a  corporation  has  power  to 

I  Huruon  v.  BaltuDore,  1  Gill  (Hd,),  ovner  have  no  capacity  to   act  at  all. 

301  (1843).  Suffield  n.  HathawB.y,  It  Conii.  G21  ;  ante, 

*  LiviDgerton  «.   Pippin,   81   Ala.  643  nc.  80  ;  pod,  eoca.  1038-1016.     Power  to 

(1SS8)  ;  iDdianspoUa  u.  ladiBnapolis  Qaa  purchue  or  condemn    lands    for   watitr- 

Co.,  46  lod.  8SS,  approving  text ;  ante,  works.     People   v.   McClintock,   45  CaL 

•ec   04.      As  to  water-worka.   Boms  t.  11  (IS72)  ;  post,  sees.  SSI,  602,  597,  610. 

Cabot,  2B  Ga.  60;  Hale  v.  Houghton,  8  Begul&tione  of  water  supply.     Post,  sec 

Mich.  458  ;  emit,  aec  58 ;  poal,  ox.  443.  SSO.     Pipes  in  streets.     list,    sec.   897. 

A  municipal  corporatiou  owning  lands  on  As  to  liability  for  wrongful  acts  of  fm- 

a  water-conrae,  distant  from  the  city,  to  men,  pad,  sec.  976. 
(upply  its  inbabltwits  with  water,  has  no         *  UaUtead  v.   Hajror,  &c.  of   S.  Y., 

right  (unle«  acquired  by  puicbaae  or  by  3  Comst.  (S  N.  Y.)  430  (1860),  affirming 

the  exerciae  of  the  right  of  eminent  do-  b.  c.  6  Barb.  SIS,  and  deciding  tbat  cor- 

maia)   to  divert  water  to  the  injury  of  pontte  funds  cannot  be  appropriated  to 

other  riparian  proprietors.     Stein  v.  Bur-  pay  penalties  personally  incurred  by  offi- 

den,  24  Ala.  180  (1BS4)  ;  Fleming'a  Ap-  cers  for  refusing  to  disdurge  their  official 

peai,   65   Pa.   St.   444.      As  against  the  duties ;   see,   in   explanation,    Morris   e. 

owner  of  the  /u  abutting  on  a  highway  The  People,  3  Denio,  S81.     And  aee,  also, 

the  selectmen  of  a  town  have  a  right  to  People  v.  Lawrence,  0  Hill,  244,  holiling 

drain  a  spring  on  the  owner's  side  of  auch  that  the  auperviBora  of  a  coonty  had  no 

road,  and  dispone  of  the  water  in  snch  mode  right  to  appropriate  money  to  defray  the 

as  to  protect  the  highway  ftvm  overflow  ;  costs  of  a  jnstics  of  the  peace  who   had 

but  if  they  divert  the  water  for  any  other  been  proeecated   for   official  misconduct 

purpose,  they  ant  Individnally,  and  not  and  acquitted  ;    recognized  in   Bank  v. 

Cor  the  public  good,  and  as  against   the  Supervisory  G   Denio,    517,  621.     Sams 
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indemnify  its  officers  against  liability  which  thejr  may  iocur  in  the 
boTia  fide  dischat^  of  their  duties,  although  the  residt  may  show 
that  the  officers  have  exceeded  their  legal  authority.^  Thus,  it  may 
vote  to  defend  suits  brought  against  its  officers  for  acts  done  in 
good  faith  in  the  exercise  of  their  office.^  So,  if  a  public  corpora- 
tion is  charged  with  the  duty  of  repairing  highways,  and  ia  made 
liable  for  defects  therein,  it  has  the  incidental  power  to  indemnify 
an  officer  who  digs  a  ditch  for  the  purpose  of  raising  a  legal  ques- 
tion aa  to  the  boundary  line  of  the  highway.' 

§  148  (99).  Same  >iibJ«ot.  R«fand-TaxBi  magally  axMued.  — 
So,  a.  vote  by  a  town  to  refund  money  paid  by  assessors  of  the  town 
on  an  illegal  assessment  made  by  them  of  a  town  tax,  is  an  express 
promise,  founded  upon  a  meritorious  and  legal  consideration,  and 
is  irrevocably  binding  upon  the  town.  And  this,  although  without 
such  vote  the  town  could  not  have  been  compelled  to  refund  or 
indemnify  the  asaeHsorB.  But  such  a  vote,  by  a  toiim,  would  be 
without  consideration  in  respect  to  State  and  county  taxes.*     So,  if 

principle,  Merrill  «.  Plaiiifield,  ii  K.  H.  Fhilpt,  J.,  cites  the  toit,  i&d  refen  to 

1S6.    The  trnsten  of  a  town  iua7  emplo;  other  cmm  to  the  same  point 

coqiimI  to  defend  an  action  againit  the  '  Pike  n.  Hiddleton  [indemnifjring  tax 

marshal   for  folse  imprisonmeot  broaght  collector),  12  N.  H.   278  (1811);  Fuller 

b;  a  person  arrested  by  him  for  violntiiig  v.   Orotoo,    14   Gray,   SW  ;    Shennan  «; 

on  oidiiiance  of  the  town.     Cullen  a.  Car-  Cair  (indetnnifTiug  ezecutiTe  officer),  8 

tbagB,  103  Ind.  ISS.  B.  I.  131  (1867)  ;  Brigga  v.  Whipple,  0 

The  common  council  of  a  city  in  Oim-  Vt.  BE  (1834)  ;  Bancroft  v.  LynnGeld,  18 

nedicut,    under   anthority    of    the    city  Pick.  SSH  (1836)  ;  Veleon   v.  Hilford,  7 

charter,   enacted  a  by-law  with  respect  to  Pick.   18,   26  {1S2S)  ;  BabUtt  t>.  Savoy, 

wharres,    and    the    anchoring,    moving,  S  Cash.  S30  (1848)  ;  Hadaellv.  Hancock, 

and  mooring  it  nssela  in  the  harbor,  and  S  Gray,  52S  (ISGS)  ;  State  ».   HammoD- 

appointtd  a  mptriatendent  of  wharva.  to  ton,  »  Vroom  (S8  N.  J.  L.),  *30  (1878)  ; 

disclmrge  the  dnties  provided  fOT  in  the  s.  c.  20  Am.  Kep.  404,  wheremany  of  the 

by-law  ;    the   performance  of  hia  duties  cases  are  feferred  to  by  Boon,  J.  ;  Text 

was  not  enforced  by  a  penalty,   and   he  approved  in  Roper  e.  Lanrinbnrft  00  N. 

acted  only    upon    application  of   partieii  C.    427  ;    Lewis   it.   Bocheater,   9  C.   B. 

interested  and  at  their  expense.     In  the  (n.  s.)  401  ;  Qoeen  «.  Litchfield,  4  Ad.  k 

discharge  of  hia  duties,  and  while  acting  E.  (n.  r,)  897  ;  Attomey-Oeneral  v.  Nor- 

in  good  faith,  he  oidered  a  vessel  lying  at  wich,  2  Mylne  &  Cr.  408.     In   Page  c 

a  wharf  to  be  hauled  astern  to  make  nioie  Frankford,  B  GreenL  (He.)  llG.thiswas 

room  for  another  at  an  B^joining  wharf,  lefl  an  open  (question, 

and  was  soed  by  the  owner  of  the  wharf  ^  lb.     Baker  r.  Windham,  13  Ue.   (1 

fbr  damages.     It  was  held,  on  the  princi-  Shep.)   74   (1836);    CuUen  «.   Carthsge, 

ciple  stated  in  the  text,  thst  the  city  could  lOS  Ind.  1B6.    See  infra,  sec  148. 

net   legally  indemnify  *»">    ^CT  the  ex-  •  Banonrft  n.  Lynnfielcl,  siipra. 

ponaea   incor«d    by    bim    in    defending  *  Nelson  o.  Milford,  7  Pick.  18  (1828), 

against  the  suit,  and  a  UireBtaned  payment  A  separate  action,   on  auch  a  vote,  lies 

of  snch  expenses  by  the  dty  was  enjoined  against  the  town  in  favor  of  each  aasosor 

at  the  suit  of   a  resident  and  taxpayer,  for  bis  share,   which  does  not  include, 

Grrmry  d  Bridgeport,  41  Conn.  76,  87  however,  his  own  tax,  paid  by  him  volnn- 

(1874)  ;   s.  c.  19  Am.  Rep.    486,  when  tarily.     lb. 
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the  town  is  not  concerned,  havii^  nothing  to  lose  or  gain  in  the 
result  of  the  litigation,  a  vote  to  indemnity  an  officer  would  be  in 
excess  of  its  power,  and  void;^  but  it  would  be  otherwise  if  the 
suit  against  tlie  officer  was  in  respect  to  matters  in  which  the  cor- 
poration was  interested.' 

§  149  (100).  FrnnlaUnc  BntartalniowitB.  —  Without  express 
power,  a  public  corporation  cannot  make  a  contract  to  provide  for 
celebrating  the  Fourth  of  Jviy,  or  to  provide  o«  mierlainnient  for 
its  citizens  or  guests.    Such  contracts  are  void,  and,  although  the 

>  Tineent  n.  Nantucket,  12  Ciuli.  105  act*  givss  bim  no  claim  for  com])en)atioii 

(ISfiS)  ;  Oregory  v.  Bridgeport,  41  CoaQ.  against  the  couseqaeDcea  of  imlavfiil  acta. 

76  (1874).     "A  pnnnise  to  Indemnify  a  Irwin  t>.  Haripoea,  22  Upper  Can.  C.  P. 

t«i  eoUecUir  it  he  would  collect,  by  pre-  897.     By-law  to  indemnify  a  councillor 

tence  of  his  official  anthority,  a  tax  which  for  the  ootts  of  »  contested  election  wonld 

he  knew  was  illegal,  would  be  an  agree-  be  illngaL     Bell  and  HjuiTerB,  Tn  n,  i 

meat  to  violate  the  law,  and  coold  not  be  Upper  Can.  C.   F.   B07 ;  S  lb.  400.     In 

enForcBd."     Pike  v.  Hiddlpton,  IS  N.  H.  England  an   agnement  by  a  oorporation 

231,  per  Oilckritl,  J.     Selectmen,   nnder  with  one  of  its  officera  tor  an  increase  of 

their  authority  "to  order  and  manage  all  the  salary  of  an  offiee  retained  by  htm  ■■ 

of  the  prudential  aSftirs  of   the  town,"  compenaatian  for  the  lorn  of  an  office  of 

ma?  bind  the  town  thus  to  indemnify  ita  which  he  was  deprifsd,  is  not  binding  nD- 

officers.     12  N.  E.  281,  lupra;  ante,  sec  less  nnder  the  aeal  of  the  corporation. 

SO,  and  Dotee.  The  Queen  v.  atamford,  S  Q.  B.  483  ;  sea 

1  Bnggs  V.  Whipple,  6  Tt.  9E  (IS34).  also  Cope  v.  Thames,  ftc.,  Dock  and  Rait- 

A  by-law  declaring  that  the  officers  of  the  road  Co.,  B  Ex.  841.     So  the  appointment 

carporation  shall  be  indemnified  for  all  of  a  oorporation  solicitor  should  be  regn- 

kawful  acts  done  in  an  official  capacity  is  lorly  under  the  corpomtion  seal.     Arnold 

not  illegal.     Irwin  >.  Mariposa,  22  Upper  c.  Poole,  4  M.  &  Q.  860.    A  town  clerk, 

Can.  C.  P.  3S7.    The  pilnciplee  laid  down  if  a  solicitor,  msy  bare  a  lien  on  papers  at 

in  the  text  are  applied  to  municipal  cor-  the  corporation,  with  respect  to  which  he 

porations  in  England.     Thus,  where  the  bas  done  work  as  an  attorney  or  soUcitoT. 

snits  are  of  such  a  natnie  that  the  rights  The  King  o.  Sankey,  6  A.  &  E.  428.   But 

of  the  corporaUon  are  not  in  any  way  af-  quart  in  this  country. 

iecteJ  by  the  remit,  coats  and  expenses  for  Where  persons  entmated  with  the  ad- 

attonteys  cannot  be  defrayed  out  of  the  ministration  of  a  fnnd  have  incurred  legit- 

eorporate  funds  ;  as,  for  example,  in  Reg.  imate  and  proper  expenses  thrown  npon 

e.  I«eiU,  4  Q.  B.  7B8,  where  the  question  them   by  their  fiduciary  situation,    they 

wsa  which  of  two  councillors  was  legally  have  a  right  to  reimburse  themselves  ont 

elected.     So  costs  of  defending  Quo  tear-  of  the  fands.    See  The  King  v.  The  Inhab- 

ranlo  Hgeinat  an  alderman  of  a  borough  itants  of  Essex,  4  T.  R.  G91  ;  The  King  r. 

cannot  be  paid  by  the  corporation.     Reg.  The    Commiwrionera   of    Sewera   for  the 

•.   Bridgewater,    2   P.   ft   D.   55B.      Bat  Tower  Hamlets,  1  B.  A  Ad.  232  ;  Attor- 

where  the  object  of  the  Quo  unrranto  or  ney-  General  e.  Mayor  of  Norwich,  2  H.  ft 

other  proceeding  or  salt  b  to  affect  the  C,  406  ;  Begina  e.  The  Mayor  and  Town 

Ii^I  rights  of  the  corporation,  or  to  qnee-  Council  of  Sheffield,  L.  R.  6  Q.  B.  652. 

tion  its  Ie)cal  existence,  the  expenses  may  An  attempted  appropriation    contrary  to 

be  defmyed  out  of  the  corporate  funds,  the  terms  of  the  trust  may  be  restrained. 

Holdsworth  v.  Dartmouth,  11  Ad.  &  El.  Attomey-Geneivl  o.  Aspinsll,  2  H.  &  C. 

490.  SIS  ;   Harrison's   Mnniclpsl   Mncual,  4tb 

An  indaoinity  to  an  officer  for  lawful  ed.  ;  potl,  chap.  xxii.  aec.  709  tt  ttq. 
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plaintilf  complies  therewith  on  his  part,  he  canoot  recover  of  the 
corporation.' 

§  150  (101).  ImpoTindtng  Animaia — Fower  to  impound  and 
forfeit  domestic  aniinals  muat  be  expressly  granted  to  the  corporsr 
tioD,  and  laws  or  ordiDaaces  authorizing  the  ofHcers  of  the  corpora- 
tion to  impound,  and  upon  taking  specified  proceedings  to  sell  the 
property,  are  penal  in  their  nature,  and  where  doubtful  in  their 
meaning  will  not  be  construed  to  produce  a  forfeiture  of  the  prop- 
erty, but  rather  the  reverse.  The  pound-keeper  cannot  juMify  in  an 
action  brought  against  him  by  the  property-owner  unless  he  lias 
strictly  complied  with  all  the  requirements  of  the  law  under  which 
he  acts.  Thus,  if  he  sells  without  giving  the  requisite  notice,  or 
for  the  full  length  of  time  required,  he  is  liable  although  the  owner 
siiatalus  no  actual  injury  from  the  omission,  or  the  owner  may  treat 
the  sale  as  void  and  recover  his  property.'    A  statute  directing  the 

'  Hodgei  V.  BntTalo,  3  Denio  (N.  Y.),  gBva  a  ball   and  banqutt ;   certain  Ux- 

110  (I84<I).     Some  principle.     Cornell  «.  payera  obtained  a  temporary  iujuDction 

Guilford,  1  D«nio,  510 ;    Hood  r.  Ljnn,  I  rEatraining  the  treaxurer  rrom  pajiog  the 

Allen    (Mtua.),    103   (1381)  ;    Qerry    v.  bills,  vhich,  upon  final  heuing,  wsa  sue- 

StoQehaQi,  lb,   SIB  ;  Hale  B.   People,  87  talned  sud   made  perpetuaL     Austin   tr. 

111.    72.      Nor  to  celebrate  lummder  of  Coggeehal!,  12  B.   I.  S29  ;  B.  T.    Green- 

Comvialli».      Taah  v.   AdaiuB,   10  Ciuli.  ongh  v.  Walcelield,  127  Maas,  27i  ;  pod, 

252  (1.S52).     Nor  cao  to«ne  in  Massochn-  chap.  xxii.  aec  ei6  et  atq. 
aetts  vote  money  Tor  the  piirt/uue  of  uni-         *  White  v.  Tallman,  2  Dutch.  (N.  3.) 

/orms/ar  an  aHUtery  company.     Claflin  p.  67  (1858)  ;  Willis  v.  l.*gris,  4fi  111.  289  ; 

Hopkintoti,  4  Gray,  G02  (1855).     "  Cor-  lb.  218  i  Boands  e.  Stetaon,  45  Me.  5M 

poretiona,"  says  Jeieea,  J„  in  Hodges  b.  (18S8) ;    Gilmore  v.   Holt,   *   Pick.   MS 

Biiflkto,   2  Denio,    110,    "baTe  no  other  ilSia]  ;  Rounds  v.  Haoafielil,  38  Me.  680 

poneiB  than  such  ss  are  nipressly  granted,  (1854);   Smith  v.    Gates,   21   Pick.   55, 

or  each  an  are  nectusary  to  carry  into  effect  where  the  nile  in  the  text  was  applied, 

the  powera   expressly  granted."      Antt,  although  the  sale  was  made  only  twenty 

■ece.   89-61.     In  Nev>   Fork    there   is  a  minates  before  the  expiration  of  the  time 

statutory  declaration  of  this  common-law  required  by  law.      So  actual  knowledge, 

princiidv.     1    Rev.  Sta.    S99,   aeca.    1-3.  by   the   owner  of  the  beaata,  of  the  im- 

"  Until  the  case  of  Hodges  d.  BuSalo,  2  pounding    thereof,   is  nut  equivalent  to 

Denio,  IIO,  nothing."  says   PrtUt,  J.,  8  the  written  notice  required  by  the  st&tute. 

Gomst.  433,  "  was  more  frequent  than  for  Coffin  i.  Field,  7  Cush.  355.    Abridgment 

city  authorities  to  vote  laigeasea  and  give  of  the  required    notice  far  the   shortest 

splendid  luinqneta   for   objects  and  pur-  period  avoids  the  sale  ;  and  so  does  a  sale, 

poses  having  no  possible  connection  with  at  one   bidding,  of  two   enLmala  having 

the  growth  or  weal  of  the  body  politic,  different  ownera.     Clark  v.  Lewis,  S5  111. 

thus  subjecting  their  constitoiMits  to  nn-  417  (1864).    Purchaser  must  show  a  regu- 

Aecessaiy  and  oppresuve  taxntinn."     ITn-  lar  and  authorized  sale  when  his  title  is 

der  a  clause  in  a  charter  providing  that  questioned    by   the    former  owoer.      lb. 

"  nothing  in   this  charter  ehall  be  con-  Breach  of  a  pound,  and  liberating  an  ani- 

ntrued  ...  as  giving  the  power  to  vote  mal  therein  confined,  is  no  violation  of  an 

money  for  any  ordinary  object  except  for  ordinance  prohibiting  "any  person  from 

the  regular,  ordinary,  and  umal  expeoeea  opposing  or  interrupting  an;  city  officer 

of  the  city,"  the  city  eoQDcil  of  Nenport  in  Cha  execution  of  the  ordinances  <d  the 
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mayor  to  iasue  a  warrant  annually,  within  ten  days  from  July  1, 
commanding  police  officers  to  "  kill  all  dogs  not  licensed  according 
to  law,  whenever  and  wherever  found,"  is  not  in  conflict  with  the 
Constitation  of  Masaachnaetta,^  or  of  Kansas.* 

§  151  (102).  Party  Walla.  —  Power  in  a  charter  to  pass  ordi- 
nancea  "to  authorize  the  erectioa  of  party  walls  and  fences,  and 
b)  r^ulate  them,"  includes  the  power  to  authorize  their  erection 
upon  the  application  of  either  owner,  and  without  the  consent  of  the 
other;  and  such  an  ordinance  is  not  unconstitutional  hecause  com- 
pensation ia  not  provided  for  the  laud  occupied  by  the  wall' 

dty."  Wtijot,  &&  V.  Ombarn,  22  Ga.  fl7  main,  at  large,  aee  alao  chapter  on  Ordi- 
(1S57).  Hanhal  mnat  itricUy  coiiiplj  oaiuxa,  patl ;  it^fra,  aea.  US. 
witL  tha  ordinauce,  or  he  becomes  a  tres-  '  Blair  s.  Forehand,  100  Mau.  13S. 
passer  frosi  the  banning.  13  Pick.  SS4  ;  Approved  in  Mowety  v.  Salisbury,  62  N. 
4  Pick.  258  ;  21  Pick.  56  ;  IS  Met.  407  ;  C.  175.  The  Act  of  Joly  8,  1883,  eu- 
7Ciuh.  3SS;ePick.  14;  12MfC.118;23  titled  "An  Act  in  RaUtion  to  Damage* 
Pick.  2GG  ;  12  Met.  198.  Oirncr  cannot  occjuioneil  by  Dogs,"  so  far  as  it  nndar- 
legslly  break  pnund  tind  rescna  aoimsla  takes  to  charge  tha  owner  with  the  amount 
6  Pick.  514;  5  Cush.  267.  Pound  drfined.  of  damage  done  by  his  dog.  as  filed  bj 
2  Cuah.  SOS.  Marshal  cannot  delegate  bii  the  Belactmen  of  the  tovn,  withont  an  op- 
authority  to  others  to  imponnd  for  him  portnnity  to  be  heard,  ia  nnconatitntional; 
genamlly,  and  In  his  absence,  bnt  may  because  it  is  contrary  to  natural  justice 
hare  assistanti  to  act  in  concert  with  him.  and  not  within  the  scope  oF  legislative 
Jack«OQ  B.  Morris,  1  Denio,  1B9.  Sea  authority  conferred  by  the  Constitution  on 
Friday  ».  Floyd,  83  111.  60  (1872).  Offl.  the  general  court ;  and  also  becanae  it  is  in 
cers  must  use  the  public  pound.  1  R.  violation  of  the  provision  of  the  Bill  of 
1.  219.  Rej^evin  does  not  Ue  againat  Rights,  which  secures  the  right  of  trisl  by 
a  pound-keeper,  at  cflmmon  law,  while  jury  in  all  controrersiee  concerning  prop- 
the  craatnres  are  in  his  legal  costody.  erty,  eic*pt  in  casM  where  it  had  not 
Co.  LitL  47  B.  ;  lb.  145  B.  ;  1  Chit.  PI.  theretofore  been  nsed  and  practised.  East 
16B ;  Pntchord  e.  Stevens,  8  Dnm.  k  E.  Kingston  «.  Towie,  48  N.  H.  57.  The 
£22;  Daley  B,  Stabbs,  5  Mass.  283;  Smith  legislature  have  power  to  make  towns 
r.  Hnntingt«n,  8  N.  H.  78  ;  King  v.  iiabla  for  dBtnaga  done  within  their  limits 
Ford,  70  Ga.  828  ;  but  it  does  lie  if  he  by  dogs,  end  to  give  towoa  a  right  of 
voluntarily  parts  with  his  legal  control  action  to  recovpr  the  actual  damage  from 
over  them,  or  if  he  impounds  them  in  any  the  owners  of  the  dogs.     Ih. 

le  prescribed  by  the  *  8liiteo.  Topeka,3BKan.  76,  where  the 
constitutionality  of  ordinances  regulating 
the  keeping,  registering,  and  destruction 

veniently  to  fhmish  them  with  food  and  of   dogH   is  fully  considered,  and  many 

drink.    Bills  ir.  Kinson,  1  Foster  (S,  H. ).  anlhorities  cited  in  the  opinion,  by  Foi- 

■  448  (1850},     In  Nta  HamjnkiTC  if  erea-  tnti^ie,  J. 

turts  are  found   "doing   damage,"  they  *  Himt  e.   Ambrnster,   17   N.  J.  Eq. 

may  be  impounded,  end  sjipraiaers  are  to  (2  C  E.  Green)  208  (18S5). 

ascertain     "whether    any    damage    waa  Regulations  as  to  psrty-watls  most  be 

done."     Held   that  the   etstnte   contam-  strictly  followed.    If  a  person,  under  color 

plated  aeiiiai,   and  not  merely  nominal  of  such   regiilstiona,  does   iqjury  to  his 

damages,  to  juatify  imponnding.     Osgood  neighbor,  he  in  liable  to  he  sued.     Pratt 

V.  Qreen,  33  N.  H.  318,  and  cases  cited,  v.  Hillman,  4  B.  &  C.  260  ;  see  niso  The 

Aa  to  power  to  take  up  and  forfeit  ani-  Queen  r.  Ponsford,  1  D.  ft  L.  116.     Ho 
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§  152  (103).  PnbUo  Defcnoe  ;  Loana  and  Taxation  to  pay  Bonn- 
tlM.  —  Duriuj;  the  Kebellioii  acts  were  passed  by  maoy  of  the  l^ps- 

latures  of  the  adhering  States  in  effect  authorizing  municipalities  to 
raise  money  by  loans  and  taxation,  to  pay  bounties  to  volunteers  to 
enable  the  munidpality  to  fill  its  quota  under  the  calls  of  the  Presi- 
dent for  troops,  and  thereby  avoid  an  anticipated  draft  The  con- 
stitutional principles  involved  in  legislation  of  this  character  will 
be  found  learnedly  discussed  in  the  cases  below  cited,  which  fully 
establish  tlie  validity  of  such  legislation.'  But  without  express 
authority  a  municipality  possesses  no  such  power  ;^  yet  if  exercised, 
it  may  be  validated  by  subsequent  legislative  action.' 

§  153  (104).  Aid  to  Railroad  CompanlM;  Mnnlolpal  Snbaorip- 
tlona  and  Bonds,  and  Taxation  to  pay  tba  Bame.  —  The  most  noted 
of  extraordinary  powers  conferred  upon  municipal  and  public  corpo- 

mao  has  a  right  to  presnine  that  hia  ICO,  two  judges  disaeatiDg.  See  HilbUb 
neighbor  will  hereafter  baitd  a  house  ad-  r.  Catherman,  61  Pa.  BL  154  (1870),  wbere 
joiuiug  to  his,  and  erect  half  of  hla  out-  the  prior  cases  in  that  State  are  commented 
aide  wall  on  hia  neighbor's  ground  in  onbyjlynam,  J,  State  u.  Richland  Town- 
consequence  of  such  presumption.  Bar-  ship,  20  Ohio  St.  3S2  ;  Thompson  v.  Pitt- 
low  e.  NomiiiD,  2  W.  BL  SEB.  Au  exter-  son,  E9  Me.  GtG;  Broadbeadv.  Milwaukee, 
nal  wall  cannot  be  said  to  he  a  party-  IS  Wis.  652 ;  Stste  v.  Tappen,  38  Wia, 
wall.  Sims  v.  EstaU  Company,  1*  L.  T.  661 ;  h.  c.  B  Am.  Rep.  822  ;  Speny  i. 
N.  8.  6E.  A  pBrty-WRll  is  a  wall  whicli  Horr,  32  Iowa,  181 ;  Booth  v.  Woodbury, 
belongs  tn  two  persons  as  part-owDBra,  or  32  Conn.  118  ;  Shackford  o.  Ifewington, 
divides  two  buildiogA  one  from  another.  16  N,  H.  115  ;  Lowell  e.  Oliver,  6  Allen 
Weston  v.  Arnold,  L.  R.  8  Ch.  Ap.  lOSl.  (Mass.},  217  ;  FreeUnd  v.  Hastings,  16 
The  English  Stat.,  11  Geo.  111.  ch.  Izxviii.,  Allen,  670  ;  Comer  v.  folsom,  13  Minn, 
was  held  not  to  make  partj-walls  common  219  ;  Dayton  v.  Bounds,  27  Mich.  82  ; 
property.  Malta  v.  Hawkins,  5  Taunt  20.  Cooley,  Const.  Lim.  210-229.  Cooley  on 
If  one  proprietor  added  to  the  height  of  Taxation  (2d  ed.)  138,  coUecta  the  case* 
•nch  a  party-wall,  and  the  other  pulled  and  states  the  result.  Veaiie  v,  China,  GO 
down  the  addition,  the  first  might  main-  Me.  G18  ;  Clark  Co.  v.  Lawrence,  SS  111. 
tain  trespasa  for  palling  down  so  much  of  82  ;  lb.  10  ;  Bowles  r.  Lsndaff,  SB  IT.  H. 
it  as  atood  on  tlie  half  of  the  wall  which  181 ;  Gould  v  Raymond,  lb.  260. 
was  erected  on  bis  own  soil  lb.  The  '  Stetson  n.  Kempton,  IS  Haas.  272  ; 
property  in  a  wall,  thongh  er«ct«d  at  joint  Fiske  v.  Hazard,  7  B.  1.  188;  Shackford 
expense,  follows  the  property  of  the  land  v.  Newington,  supra;  anU,  aec.  30.  It 
whereon  it  stands.  lb.  Power  to  pass  is  not  the  doty  or  function  of  a  town 
ordinances  "to  authorize  the  erection  of  to  procurt  Vie  postage  of  an  act  b;  the 
party-wails,  4c.,  and  to  r^ulate  them,"  legislature,  authorizing  it  to  pay  bounties. 
has  been  hpld  to  include  the  power  to  An  appropriation  for  that  purpose  ia  Ule-  ■ 
anthorize  their  erection  npon  the  ajipli-  gal.  Mead  s.  Anton,  139  Mass.  311. 
cation  of  either  owner,  and  without  the  ■  Booth  v.  Woodbury,  S2  Conn.  118  ; 
consent  of  the  other.  Hunt  r.  Ambnis-  Eankle  d.  Franklin,  13  JHinn.  127;  Comer 
ter,  17  N.  J.  Eq.  208  ;  Harrison's  Muni-  d.  Folsom.  13  Minn.  210;  Hilbish  e.  Cath- 
dpal  Manual,  llh  ed.  Further  as  to  erman,  81  Pa.  St.  164  (1870);  State  v. 
party-walls:  McAdam  on  Landlord  and  Richland  Township,  20  Ohio  St.  362 
Ten.  115-ieO,  and  works  on  Easements.  (1870);  anlt,  sac.  7B. 
1  Spear  n.  Subool  Directors,  SO  Pa.  St. 
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latdons  is  the  <nt,ihoT%ty  to  aid  in  the  cwtstruction  of  railways  by  aub- 
scribing  to  their  stock,  issuing  negotiEtble  bonds  as  a  means  of  paying 
their  aubscription,  and  taxing  the  inhabitants  or  the  property  within 
their  limits  to  pay  the  indebtednesd  thereby  incurred.  Legislation 
of  this  kind  belongs  to  a  period  comparatively  i-ecent,  and  has  been 
more  or  less  resorted  to  at  times,  by  almost  every  State  in  the 
Union.  As  it  is  an  author's  duty  to  state  what  the  law  is  rather 
than  what,  iu  his  judgment,  it  ought  to  be,  he  is  constraiued  to 
admit  that  a  long  and  almost  unbroken  line  of  judicial  decisions  iu 
the  courts  of  most  of  the  States  has  established  the  principle  that, 
in  the  absence  of  special  restrictive  constitutional  provisions,  it  is 
competent  for  the  legislature  to  authorize  a  municipal  or  public 
corporation  to  aid,  iu  the  manner  above  indicated,  the  construction 
of  railways  running  near,  or  to,  or  through  its  territory.  The  CAses 
OQ  the  constitutional  validity  of  such  legislation  are  referred  to  in 
tiie  note.^    Notwithstanding  the  opinion  of  so  many  learned  and 

<  Ooddin  ■.  Crump  (act  anthoriziiig  v.  Rochester,  24  B«rb.  446  (lS57)i  Bank 
th«  city  of  Bichmond  to  sabscribe  stock  of  Rome  v.  Rome,  18  N.  Y.  SS  (ISS8)  ; 
in  ■  company  incorporated  to  imiirave  Starin  o.  Genoa,  23  N.  Y.  439  (1861)  ; 
tlw  nBTigation  of  tLe  James  River,  and  to  People  n.  Mitchell,  36  N.  Y.  Sfil  (1886)  ; 
build  a  road  to  the  falla  of  the  Kanawha  Police  Jury  s.  Sncceuion  of  HcDonougb, 
.  RiTer).  8  Leigh  (Va.),  120  (1837).  Tbia  8  La.  An.  S41  ;  Aurora  d.  Wett,  9  Ind.  74 
fi  the  earlieit  caae  of  the  class.  Bridge-  (1857);  22  Ind.  88;  Mt.  Vernon  v.  Hovev, 
pori  V.  Railroad  Co.,  ISConn.  479  (1843);  £2  Ind.  508  (1876);  Robinson  e.  Bidvel'l, 
Society,  ka.  n.  Heir  Londoo,  29  Conn.  22  Cal.  379;  9tein  v.  Mayoi',  jbc..  24  Ala. 
174;  Donglass  v.  Chatham,  41  Conn.  211  591  (1854);  Gibbons  d.  Railroad  Co.,  38 
(1874)  1  Niehol  V.  Naahrillp,  9  Hamph.  Ala.  410;  Prettyman  v.  SaperriwitB,  19 
(Tenn.)  252  (1848);  Power?  c.  Superior  111.  400  (1858);  s.  r.  21  111.  75,  208; 
Conrt,  23  Ga.  85  (1B57) ;  Talbot  v.  Dent,  Butler  v.  Dunham,  27  111.  474  (1861)  j 
9B.Hon.  {Ky.)G20(lS4g);Slackp.Rail.  Bobertaan  v.  Rockford,  21  III.  451;  Chi- 
road  Co.,  13  B,  Mon.  (Ky.)  1  (18S2);  cago.  4c.  Railroad  Co.  v.  Smith  (donation 
Uaddox  V.  GiahRm,  2  Met.  (Kj.)  58;  to  Railroad  Co. ),  62  111.  288  (1871);  a.  c. 
Commonwealth  IT.  McWilllains,  11  Pa.  St.  14  Am.  Rep.  99;  Sibley  c.  Mobile,  3  Woods 
81  (1849);  Sha^iIeSB  v.  Mayor,  etc.,  21  C.  C.  635;  and  aee  also  as  to  aathority  to 
h.  SL  147  ;  lb.  188  ;  Commonwftlth  v.  precinct  to  levy  tax  to  maintain  a  bridge, 
Perkins,  43  Pa.  8t  410  ;  47  Pa.  St.  189  ;  Shaw  v.  Deonia,  S  Gilm.  (HI.)  405 ;  San 
Cotton  n.  County  Comm'rs,  8  Flor.  810  Antonio  «.  Jones,  2S  Tex.  19;  Copes  n. 
(1856);  Railroad  C^j.  v.  Comm'ni.  1  Ohio  Charleston,  10  Rich.  (S.  C.)  491  (1857); 
SL  77  (1852);  Cass  v.  Dillon,  2  Ohio  St.  Aagosta  Bank  n.  Augnsta,  49  Ue.  607  ; 
607  (1858)  ;  Ohio  n.  Comm'ra,  &c.  S  Clark  «.  City,  Ac.,  10  Wia.  136;  Ih.  195 
Ohio  St.  280;  7  Ohio  St.  327;  8  Ohio  St  (1869)  (compare  WTiiHtig  «.  Sheboygan 
3S4;  12  Ohio  St  098,  624;  14  Ohio  St.  Railroad  Co.,  infra).  The  Snpreme  Court 
689;  Strickland  V.  Railroad  Co.,  (Miae.)  of  Wixontin,  in  an  o^nnion  delivered  in 
H8a;CityF.Aleiandtr,2SMo.  483(1856);  Pbillipe  v.  Albany,  28  Wis.  840  (1871), 
S9  Ho.  485;  LeaTenworth  County  v.  kliller,  say  the  power  of  tbe  legislators  to  author- 
Supreme  Court  of  Kansas  (1671),  T  Kan.  ize  municipal  aubacriptiona  to  the  stock  of 
470;  s.  c.  12  Am.  Rep.  425.  The  opinion  railroads  is  settled  by  former  decisions  in 
of  VaUiUine,  J.,  covers  the  whole  ground  this  State,  as  well  as  in  other  States, 
of  controversy.  Xjnjman,  C.  J.,  con-  though  the  majority  of  this  court  would 
esrrad,  and  Brevier,  J.,  dueeuted.  Clarke  ba  disposed  to  deny  the  power,  if  it  were 
TOL.  I.  — 15 
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eminent  judges,  there  remain  serioua  doubts  as  to  the  soundness  of 
the  principle,  viewed  simply  as  one  of  constitutioiial  law.    Regarded 

a  new  qoMtion.  s.  p.  Rogan  v.  Water-  to  oiil  in  the  eoDstnietioii  of  a  taUroad, 
towu,  30  Wis.  25S(1872):LB«Boae.  Kail-  svvn  though  the  road  extends  beyond  the 
way  Co.,  80  Wis.  597;  U,  8.  o.  Nb»  Or-  limita  of  the  corporation,  or  even  of  the 
leaaa,  S  Wooda  C.  C.  23».  Tbe  Suprema  SUte.  So  held  in  Steiu  c.  MobUe,  21  Ala. 
Court  of  the  United  States  have  decided  E91  (1S64).  Au  act  anthoriziiig  a  mu- 
that  the  power  may  be  conferred  bj'  the  nicipal  coiporaCion  to  borroir  mooey  to 
legislature.  ln/ra,sec  15S;  Thompson e.  aid  in  the  conBtniction  of  anilroad,  upoD 
Lee  County,  3  Wall.  327  ;  Knox  County  Ae  written  assent  of  two-tbirda  of  tha 
t>.  Aspianall,  31  How.  (U.  8.)  636,  G47  resident  taxpayers,  or  upon  the  approval 
(18S8}i  Zabriakie  V.  RiitlroBdCo.,  23  Hdv.  of  tvo-thirds  of  the  taipayiug  electora, 
BSl  ;  Amey  v.  Mayor,  2i  How.  385,  376;  is  constitutional  and  valid  ;'and  it  is  not 
Gelpeoke  o.  Dubniine,  1  Wall.  176  (18S3);  open  to  the  objection  that  it  submiu  a 
Mercer  County  v.  Hacket,  Jb,  81;  Meyer  legislative  qneation  to  the  town.  Starin 
c.  Muscatine,  lb.  381;  Baldirin  c.  Otoe  c.  Genoa,  23  N.  Y.  430  (1361);  Gould  v. 
Couqty,  111  U.  S.  1  ;  Caldwell  u.  Justices,  Sterling,  lb.  ISB,  466;  Bank  of  Rome  r. 
i  Jones  (N.  C.)  Eq.  323;  Taylor  «.  New-  Rome,  18  N.  Y.  38;  People  b.  Mead,  24 
beme,  2  Jones,  141  (1854);  a.  p.  Hill  o,  N,  Y.  124;  Horton  n.  Thompson,  71  K. 
Foraythe  Co.,  67  N.  C.  387  (1870).  In  Y.  518;  affinned  in  Town  of  Scipio  o. 
loan  the  constitutionality  of  railroad  sub-  Wright,  101  U.  8.  666  ;  h.  o.  31  Alb.  L. 
scriptionsbymnnicipalitiBa waaOrHt (1863)  Jour.  476.  These  cases  distinguiabrd  on 
affirmed  in  Dubuque  County  b.  Railroad  tbi«  point  from  Bsrto  e.  Himrod,  4  Seld. 
Co.,  4  O.  Greene  (Iowa),  1;  afterwards  (8  K.  Y.)  483.  jIhU,  sec.  44.  Since  the 
(1863)  denied.  State  i>.  Wapello  County,  common  law  does  not  favor  the  principla 
IS  Iowa,  388;  denial  adhered  to  down  to  that  a  majority  of  taxpayers  of  a  mnni- 
1S69,  Hanson  v.  Vemon,  27  Iowa,  28;  bnt  cipol  corporation  may  encumber  the  prop- 
note  the  virtual,  yet  not  acknowledged  erty  of  a  minority  against  their  will,  in 
overthrow  of  tbe  line  of  deciaions  denying  aid  of  a  railroad  or  other  corporation,  the 
tbe  power,  In  Stewart  c.  Polk  County,  30  requitvmenta  of  statutes  authorizing  sneh 
Iowa,  1  {1870) ;  Benwick  e.  Davenport,  aid  must  be  strictly  observed.  People  v. 
etc  Railway  Co.,  47  Iowa,  611;  Snell  v.  Hulbort,  46  N.  Y.  110;  Cowdrey  o.  Town 
Leonard,  65  Iowa,  G53.  Tbe  legislative  of  Canade«,  16  Fed.  Rep.  582.  In  Smith 
and  judicial  hiirtory  of  the  snbject  is  fully  v.  Fond  du  Lac,  8  Fed.  Rep.  289,  Bar- 
stated  in  King  V.  Wilson,  1  Dillon's  C.  C.  Ian,  J.,  decided  that  a  statute  authorizing 
R.  555  (1871).  By  the  Constitution  of  a  city  to  snbscribe  far  tailroad  stock  and 
Ttnneaee,  the  legislature  has  power  to  au-  isane  its  bonds  therefor,  after  a  vote  passed 
thorize  counties  and  inoprporated  towns  by  a  m^ority  of  the  voters,  wiUiout  limit- 
to  impose  taxes  for  "  county  and  corpo-  ing  the  amount,  was  not  in  conflict  with  a 
ration  purposes."  In  Nichol  b.  Mayor,  constitutional  provision  in  Wwconrin  re- 
&c.  of  Nashville,  9  Humph.  SB2  (1848),  it  stiicting  the  power  of  municipal itiea  to 
was  held,  notwithstanding  this  provision,  borrow  money,  contnKt  debts,  and  loan 
that  tbe  legialBtnre  posgessed  the  power  their  credit. 

to  aathorite  mnnicipal  corporations  to  The  Supreme  Court  of  Xinttetola  hai 
subscribe  for  the  stock  of  railway  com-  affirmed  the  validity  of  compubmry  aid  t« 
panies  whose  roads  mn  to  or  near  such  railwayi,  saying  that  it  is  wholly  for  the 
corpomliona,  and  that  thi"«»Mrt7f!7if!;iu7(s  legislntiire  to  determine  whether  the  aid 
cmpomta  purpose.  So  in  Florida,  held  to  shall  be  hg  tiibxn'bing  to  the  stock  and 
lie  a  "county  pnrpose,"  within  the  mean-  isaning  bonds  in  payment,  or ijoAma/iiw 
ingof  the  Constitution;  but  ?i«we.  There  of  vwnty  or  bondi  to  secure  their  con- 
is  nothing  in  the  Constitution  ot  Alabama  stniclion,  the  court  in  either  case  regard- 
prohibiting  the  l^islature  from  authoriz-  Ing  the  »«e  to  be  a  public  vte  for  which 
ing  a  municipal  corporation  to  levy  a  tax  taxation  may  he  anthoriied.  Davidson  v. 
on  the  real  eitkta  within  the  ooiporation  Ramse;Connty,18Mlnn.482(187Z)-  And 
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iu  the  light  of  its  effects,  however,  there  is  little  hesitation  In 
df&nmDg  that  thie  inveDtion  to  aid  the  enterprises  of  private  cor- 
poratious  has  proved  itself  baneful  in  the  last  degree.' 

§  154.  Mnaidpal  Indabtednua  i  NacotUbla  Bond*.  —  It  is  esti- 
mated that  the  tTidebUdneat  of  municipal  and  public  corporatvma  in 
this  couTUry  has  already  reached  the  etionnoos  sum  of  31,UOO,000,000, 
and  it  is  constaDtly  increasing.  A  lai^  portion  of  this  indebtedness 
ia  evidenced  by  negotiable  bonds,  which  are  held  by  thousands  of  per- 
sons, at  home  and  abroad,  as  an  investment  These  bonds  have  been 
issued  for  a  great  variety  of  purposes,  such  as  the  erecting  of  public 
buildings,  the  making  of  municipal  improvements,  and  in  payment 
of  subscriptions  for  the  stock  of  railway  corporations,  or  as  dona' 
tions  to  aid  them  in  the  construction  of  their  roads  located  in  or 
sear  the  municipality  or  public  corporation  thus  extending  its 
assistance.* 

§  155.  Bame  anbjeot.  — The  power  conferred  upon  municipal  and 
public  corporations  to  issue  eommereial  securities  for  each  purposes 
is  of  comparatively  recent  origin,  and  it  has  undeniably  been 
attended  with  very  serious,  and  it  is  perhaps  not  too  strong  a 
statement  to  add,  disastrous  consequences.  One  of  these  is  the 
stimulus  which  tlie  long  credit  commonly  provided  for  efifectually 
supplies  to  over-indebtedness.  The  bonds  usually  fix  a  time,  twenty 
or  thirty  years  distant,  for  payment  of  the  principal.  Those  who 
vote  the  debt,  and  the  councils  or  bodies  which  create  it  and  issue 
the  bonds,  do  so  without  much  hesitation,  as  the  burden  is  expected 
to  fail  principally  on  posterity.  A  learned  justice  of  the  Supreme 
Court  of  the  United  States  ^  has  very  fitly  described  the  effect  wit- 
nessed as  a  mania  for  running  in  debt  for  public  improvements. 
It  has  elsewhere  been  characterized  as  an  "  epidemic  insanity "  in- 
ducing extravagant  corporate  subscriptions  to  public  works. 


the  Ta]idit;  of  fiaeb  legation  h«s  tlm>  soDport  n.  Wstson,  S8  Ark.  701;  I 
tiMn  affirmed  by  the  Sapreme  Court  of  v.  Prople,  115  IlL  460. 
Nebratia,   Crmaiae  and   Laie,  JJ.,   con-  '  Coolly,  Const.  Lim.  6th  ed.  2S*(i(»«7., 
earring,  and  Maaoa,  C.  J.,  diaaenting,  —  duounes  the  conatitationsl  priociples  in- 
the  opinion  of  Croanjt,   J.,  nviewB  the  Tolred  in  «iich  legiaUtian  with  hia  bcC(i»> 
principal  cases;  Hallenbeck  e.   Hahn,  2  tomed  clearncsi  and  ability. 
Neb.  S77;  and  by  the  Supreme  Coart  of  '  Aa  to  coupon  bands,  see  Daniel  on 
Cali/imiia,  Stockton,  kc  Railroad  Co.  o.  Nej;.  Instr.  lec.  118S  et  acq.      Pott,  chap- 
City  of  Stockton,  11  Cal.  117  (1871);  and  ter  jdv.  nn  Contracts,  where  the  snhject  at 
fn   Alabama,  Opelika  v.  Daniel,  66  Ala.  Hanicipal  Bonds  ia  coneidered  at  Urge. 
311;  Selma&QuIf  Railroad,  7n  re,  IG  Ala.  The  mode  of  enforcement  ia  prsMmted  in 
tite  (1871);  and  in  Kentucktj.  Allison  v.  6h.XTi.poit,  on  Mendnnilu. 
Lou.,  H.  C.  ft  W.  Railway  Co.,  10  Bush  '  Mr.  Jartice  DavU. 
(K;.},  1  (1873).     Text  approved.    Jtck- 
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§  156.  Tli«  Abtus  of  the  Powsr.  —  In  many  parts  of  the  countiy, 
and  particularly  in  tbd  Weat,  this  mauia  has  become  general  in 
citiea,  counties,  townships,  and  school-districts,  and  large  and  bur- 
densome debts  have  bean  thoughtlessly  created.  The  author  has 
known  new  counties  in  a  western  State  not  containing  over  10,000 
inhabitants,  vote  for  a  single  railway,  bonds  to  the  amount  of  8300,- 
000,  drawing  ten  per  cent  interest,  payable  annually ;  and  iDStances 
are  not  infrequent  where  bonds  have  been  issued  greater  than  the 
assessed  value  of  all  the  taxable  propeity  at  the  time  within  the 
municipal  or  territorial  subdivision.  No  check  against  the  incurring 
of  over-indebtedness  is  so  effectual  as  the  one  thai  you  muet  pay  as 
ycrii  go;  but  this  is  wholly  disregarded  in  the  legislation  which 
authorizes  bonds  payable  at  a  remote  period.  Another  serious  con- 
sequence of  this  policy  is  that  even  the  interest  on  these  bonds 
often  proves  to  be  a  heavy  burden  upon  the  community,  and  in 
many  instances  the  bonds  have  been  issued  frandulently  by  the 
public  or  municipal  ofhcers,  and  no  consideration  or  none  of  value 
has  been  in  fact  received  therefor.  They  may,  indeed,  have  the 
stock  of  the  railway  company ;  but  in  most  cases,  under  the  pre- 
vailing mode  of  constructing  railways,  the  stock  is  utterly  valueless. 
When  the  sting  of  taxation  is  felt,  and  when  the  taxpayer  knows 
that  the  bonds  were  fiaudulently  issued,  and  even  when  he  feels 
that  their  issue  was  improvident,  experience  shows  that  repudiation, 
or  attempted  repudiation  is  the  next  sta^'e,  involving  a  forfeiture  of 
the  public  faith '  pledged  for  their  payment.  Occasionally  it  has 
been  witnessed  that  the  State  in  all  its  departments  has  actively 
sympathized  with  the  repudiating  municipality,  and  the  public  faith 
has  been  redeemed  only,  if  at  all,  through  the  coercion  of  the  Su- 
preme Court  of  the  United  States.  In  a  few  instances,  indeed,  the 
States  have  set  the  example  of  repudiating  their  own  obligations 
issued  in  aid  of  railways ;  and  it  was  in  a  case  of  this  kind  that  the 
Supreme  Court  at  Waahington  felt  itself  bound  to  declare  "  that  the 
faith  of  the  State  [of  Minnesota],  solemnly  pledged,  has  not  been 
kept ;  and  were  she  amenable  to  the  tribunals  of  the  country,  as 
private  individuals  are,  no  court  of  justice  would  withhold  its  judg- 
ment against  her."  Examples  of  this  kind  are  demoralizing,  and 
cannot  safely  become  general  or  frequent 

§  157  (105).  CoMtltntloiMd  PrioolplM  taTolvefl.  —  It  is  not  pro- 
posed here  to  enter  into  a  discussion  of  the  amstitutiontU  prindptes 
involved  in  such  legislatioa  The  arguments  in  favor  of  the  power 
are  fully  presented  in  the  leading  case  of  Sharpless  v.  The  Mayor,* 

»  SharplM*  V.  Mayor,  21  Pa.  St  1*7.    See,  also.  Am.  Law  Rev.  Oct.  (1870);  v^fra. 
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and  against  it  in  Hanson  v.  Yernon,'  in  Whiting  v.  Slieboygan  Rail- 
vay  CompaD;,'  and  in  The  People  v.  Township  Board  of  Sal&m,^  to 

1  HaDEoa    V.    Vernon,    27    lomk,    SS  or  loan  its  credit  to,  or  in  aid  of,  any  such 

(1849).  compauy,  corporation,  or  KsBouiatioD  ;"  and 

*  WUtilig  ■>.  ShGbo3'gui  Railway  Co.,  this  was  held  not  to  prohibit  the  legiuls^ 

SS   Wis.   167  {1970},   oinnion  b;  Dixm,  tans  from  authorizing  a  municipal  corpo- 

C.  J.  ;  s.  c.  3  Am.  Kep.  SO  ;  s.  c.  9  Am.  ration  to  esgage  in   building  a  nttlroad 

Law  Bag.  (n.  b.)  1G6,  and  noto  ;  Bogan  mainly  ontude  of  the  State  on  ita  own 

p.  Watertown,  SO  Wis.  S5B  (1872).  account     Walker  n.  Cincinaati,  31  Ohio 

>  P«op1e  V.  Township  Board  of  Salem,  St.  14  (1871) ;   a.  c.   11  Am.  Law  Brg. 

B  Am.  Law  Bag.  (n.   s.)  487,  and  notes  (n.  b.)  S46,  and  note  of  Judge  BedJUld; 

(1870) ;  8.  c.  20  Mich.  452.     "  Bnnda  like  a.  c.  8  Am.  Kep.  24.    Conaidering  tha  evil 

tlieae  an*  of  modem  invention,  and  when  which  this  provision  of  the  Coniitihition 

conndes  and  towna  were  decoyed  into  the  waa  aimed  at,  it  eeenu  difficult  to  avoid 

lue  of  them  for  the  purpose  of  railroad  the    conclusion    that    thie    conttrootion 

corporations  the;  hod  to  obtain  enabling  thwarts   the   intention   and   purpose  for 

statutes  before  they  could  prostitute  mu-  which   the  provision   was   designed   and 

nicipal  seals  to  any  such  purpose.     And  adopted. 

as  soon  as  the  people  [of  Pmtayltnuaa]  This  case  illustrates  the  dangeroos  na- 
began  to  feel  the  consequencee  »F  apply-  tureofthe invention ofbringin^the taxing 
ing  the  fnndunental  principle  of  commer-  power  to  aid  in  the  building  of  railway 
dal  paper  to  their  bonds,  they  altered  lines,  and  parUciilarly  does  it  subvert  all 
their  organic  law  so  as  to  render  such  previotis  notions  of  the  appropriate  powers, 
bonds  and  enabling  statutee  imposeiWli-  fnnctions,  and  duties  of  municipalities. 
des  in  the  ftitnre. "  Per  Woodaard,  C.  J. ,  Here  a  single  city,  in  the  face  of  the  Con- 
County  V.  Brinton,  47  Pa.  St.  367  (1S04).  etitution,  was  authorized  to  borrow  310,- 
The  evil  of  these  suhscriptiona  was  the  000,000,  and  issue  its  bonds  in  payment, 
cause  of  the  amendment  to  the  Constita-  to  be  appropriated  to  the  oonetruction  of 
Hon.  Per  Bead,  J.,  Peonsylrania  Bail-  a  long  railroad  line  by  itself  and  for  itself, 
load  Co.  r.  Pbiladelphia,  Pi.  163.  The  Con-  lying  chiefly  in  other  States  ;  and  yet  the 
tUtiOioa  of  Penmglvania  (1874)  provides:  vslidit;  of  the  act  giving  the  authority 
"The  Qenersl  Asaembly  shall  not  author-  was  sustaiued.  In  Blay,  1873,  the  same 
iie  any  county,  city,  bonmgh,  township,  constitutional  provision  was  before  the 
or  incorporsted  district  to  became  a  stock-  Supreme  Court  of  the  State,  and  the  act 
holder  in  any  company,  association,  or  of  1S72,  mentioned  below,  was  held  to  be 
oorporalJaD,  or  t«  obtain  or  appropriate  in  conflict  with  it,  since  the  l^islstun 
money  for,  or  to  losn  its  credit  to,  any  could  not  do  indirectly  what  it  was  pro- 
corporation,  sMociatlon,  institution,  or  in-  hihitad  from  doing  directly.  The  court 
dividooL"  This  is  in  substance  the  amend-  held:  1.  Taxation  can  only  be  authorized 
ment  to  the  Constitution  made  in  18G7.  for  public  purposes.  When,  therafore,  a 
Construed  in  Pennsylvania  Bailrood  Co.  k.  statute  authorizes  s  county,  township,  or 
Philadelphia,  47  Pa.  SL  189  )  Wheeler  e.  municipality  to  levy  taies  not  above  a 
Philadelphia,  77  Pa.  St.  838  i  Wilkesbarre  given  per  cent  on  the  taxable  property  of 
Hospital  c.  Luzerne  County,  84  Pa.  St  G5.  the  locality  for  the  purpose  of  building 
Bounty  tax  to  volunteers  not  within  the  so  much  at  a  rsllraad  an  can  be  built  for 
probibition.  Speer  v.  School  Directors,  that  amount,  and  the  part  of  a  railroiid 
CO  Pa.  St.  160.  BO  to  be  bailt  can  be  of  no  public  utility 

The  Miio  CbtuUluHmt  (art  viiL  see.  6)  nnleea  used  to  accomplish  an  nnconstitu- 
provides  that  "The  General  Assembly  tionol  purpose,  such  tax  is  ill^al  and  can- 
shaO  nerei  authorize  any  connty,  city,  not  be  enforced,  2.  Where  public  credit 
town,  or  township,  by  vote  of  its  citizens  or  money  is  famished  by  any  of  the  eub- 
or  otherwise,  to  become  a  stockboldei'  In  divisions  of  the  State  named  in  the  Con- 
any  joint  stock  company,  corporation,  or  stitntion,  to  be  used  in  part  in  the  con- 
1  whatever ;  or  to  raise  money  structiun  of   a   work   which,   under  ths 
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which,  and  to  the  other  cases  before  cited,  the  i«ader  is  reterred. 
The  judgments  affirming  the  existence  of  the  power  have  gnnerally 
met  with  strong  judicial  dissent  and  with  much  professional  dis- 
approval, and  experience  has  demonstrated  that  the  exercise  of  it 
has  been  productive  of  bad  results.  Taxes,  it  is  everywhere  agreed, 
can  only  be  imposed  for  public  objects,  and  taxation  to  aid  in  build- 
ing the  roads  of  private  railway  companies,  even  if  the  use  is  a  pub- 
lic use,  ia  hardly  consistent  with  our  traditional  respect  for  the 
inviolability  of  private  property  and  individual  rights.  Fraud  often 
accompanies  the  exercise  of  the  power,  and  extravagant  indebtedness 
is  the  result ;  and,  sooner  or  later,  the  power  will  be  denied  by  con- 
stitutional provision,  as  it  already  is  in  Peunciylvania,  Ohio,  Illinois,' 


stAtntc  aathorubg  its cunst ruction,  must  (ISTOXirberetlieBabjeetiaverreUbonitdy 
b«  compleUd,  il  completed  at  all,  b;  otber  considered  b;  Biutirk,  J.  Jobn  v.  Cin., 
parties  out  of  their  own  metua,  who  are  &c.  Railroad  Co.,  3G  Ind.  GSS  ;  Aapiniiall 
to  own,  or  hare  the  beneficial  coDtroi  and  s.  Jo  Daviess  Co.,  22  How.  8S4.  The 
Dumagsmsnt  of  the  work  when  completed,  new  CotUtUutioK  of  Miaouri  cuts  ap  the 
puUic  monej  or  credit  thus  used  can  only  bnaiDesa  hy  the  roots.  Art.  ir.  see.  17. 
be  regarded  as  fumiahed  for  or  iu  aid  of  '  The  C(Mslit\iiion  of  Illinoit,  which 
such  parties.  The  act  of  April  23,  1872,  went  into  effect  July  2,  1870,  proriiled 
to  authorize  coautieB,  lowoships,  and  other  that  no  ma  nicipality  should  "  ever  became 
manicipaJities  therein  named  to  build  rail-  snbacriher  to  the  capital  stock  of  any  rail- 
roads, ftc  [59  0.  L.  m],  authorises  the  ro«d  or  private  corporation,  or  make  do- 
Taiaing  of  money  by  taxation,  which  is  nation  to,  or  loan  its  credit  iu  aid  of^ 
equally  applicable  to  the  unlawful  pur-  snch corporation.  Pravidtd, hovKver.Titat 
pose  of  aiding  ndltood  companies  and  the  adoption  of  this  articls  shall  not  be 
others  engaged  in  building  and  opetatlng  construed  as  sflecting  the  li^t  of  aoch 
railroads,  as  it  ia  to  any  lawful  purpose,  municipality  to  make  such  suhwriptions 
and  gives  to  the  oOicnn  entrusted  with  the  where  ike  same  have  been  authorized  nniler 
control  and  operation  of  the  money  thus  ^  existing  Isws,  by  a  vote  of  the  people  of 
raised  no  means  or  power  of  discrimina-  such  municipalities  prior  to  such  adoption." 
Hon  as  to  the  Uwfulnen  of  the  work  or  It  has  been  he)d  that  the  effect  of  this 
purpose  to  which  it  is  to  be  applied  ;  and  aection  was  to  withdraw  a  power,  previ. 
tliis  is  in  contravention  of  sec.  6.  art  viii.  oosly  conferred  by  the  legislature,  to  issue 
of  tlie  Constitution,  and  therefore  void.  bonds  in  payment  of  subscriptions  and 

By  amendment  of  the  CoMtitution  of  donations  duly  voted  to  railroads,  when 

!fetB   York,  which  took  effect  January  1,  the  power  had  not  been  exercised  before  it 

1875,  "No  coanty,  town,  or  village  shall  went  into  effect;  hut  that  suhecriptians 

hereafter  give  any  money  or  property,  or  and  donations  legally  voted   before  that 

loon  its  money  or  credit  to  or  in  sid  of  timv  could  be  completed  after  it.    Concord 

any   individual,   association,    or  corpora-  v.  Robinson,  121  V.  8.  IBS.     As  to  the 

tion."   People  g.  Ft.  Edward,  70  S.  ¥.  2S  power  of  the  l^Utnre  of  IllinoU  under 

<1878).  the  Constitution  of  13*8  to  validate  the 

The   OmuHlulim  of  Indiana  provides  action  of  a  town  in  voting  a  snbacriprion 

that  "no  coiraty  shall  subscribe  for  stock  to  railway  stock   without  authority,  see 

in  any  jnoorporated  company,  nnless  the  Bolles  «.  Brimfleld,  ISO  U.  S.  7Be.      The 

same  be  paid  for  at  the  time  of  snch  sub-  pranito  includes  donationa  as  well  as  suh- 

Bcription."     Art   i.   see.   10.      What  is  scripriona.      Fairfield  e.   Coanty  of  Gal- 

an  "incorporated  oompany,"  and  bow  and  latin,  100   U.  B.  47,  overruling  Concord 

when  stock  may  be  paid  for,  see  Lafayette,  v.   Portsmouth   Savings  Bank,  S2   U.  S. 

*c  Railroad  Co.  v.  Oeiger,  34   Ind.  186  6SG  ;  Enfield  d.  Jordan,  11(1  U.  8.   flBft 
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New  York,  Missouri,  and  possibly  some  of  the  other  States,  or  by 
legislative  enactment  It  is  too  late  to  expect,  in  view  of  the  line 
of  decisions  lefeirod  to,  tliat  the  courts  in  the  States  which  have 
already  passed  upon  the  question  will  retrace  their  steps,  and  too 
much  to  hope  that  the  courts  in  other  States  will  have  the  boldness 
successfuUj  to  stem  the  strong  tide  of  authority,  strengthened,  as  it 
will  be,  by  temporaiy  popular  feeling  and  corporate  intlueaoe. 

§  158  (105  a).  Swa«  Bubjaot,  Dedaloiu  of  the  Supiama  Court  of 
tb«  United  StatM.  —  Since  the  first  edition  of  this  work,  the  Su- 
preme Court  of  tlie  TJuited  States,  following  repeated  intimations  of 
its  judges  ia  previous  cases,  have  directiy  sustained  ihe  validity  of 
teffislalive  acts  atUh&rizitig  municipal  aid  to  railways}  In  view  of 
the  piior  adjudications  of  that  tribunal  in  the  municipal  bond  cases, 
hereafter  referred  to  in  the  chapter  on  Contracts,  and  of  the  almost 
uniform  holding  of  the  State  courts,  no  other  result  could  have  been 
anticipated.  This  ends  judicial  discussion  if  it  does  not  terminate 
doubts.  The  Supreme  Court,  in  reaching  this  result,  places  its  judg- 
ment upon  the  ground  that  highways,  turnpikes,  canals,  and  rail- 

Thia  section  did  not  take  aws;  the  power,  Tiaion  want  into  effect,  aoder  &  lav  whii;h, 

which  the  le^ptUtare  had  nnder  the  pre-  thoogh  coastitational  when  enacted,  was 

vians  ConititntioD,  of  passing  ■  carativs  not  within  the  tenus  of  the   promion. 

act  declaring  an  election  in  favor  of  an-  Eatzenberger  i>.  Aberdeen,  121  V.  8.  172. 

thorizing  a  anbacriptiun  to  a  imilnjaJ  valid  Held,  alao,  under  the  same  provision,  that 

and  giving  power  to  issue  bonds  therefor,  an  act  mtifying  all  subBcriptiona  to  the 

when  the  election  was  held  under  a  mere  capital  stock  of  a  corporation  "  made  by 

power  to  borrow  money  and  issue  boods,  any  county,  city,  or  town  in  this  State, 

the  statute  being  insufficient  to  wsrrant  a  which  were  not  nmde  in  violation  of  the 

inbtcription  to  a  railroad.    Jonesboro  City  Constitution,"  did  not  with  sallicient  cer- 

V.  Cairo  ft  St.  Lonia  R.  R.  Co.,  110  O.  S.  tainty  ratify  a  subscription  made  in  pur- 

192.    The  section  held  not  to  invalidate  soance  of  a  vote,  when  neither  the  election 

township  bonds,  which  were  issued  in  pur-  nor  the  Bubacription  had  been  authorized 

■nance  of  •  vote  held  on  the  same  day  by  the  legislature ;  and  that  bonds  issued 

the  new  Constitation  was  adopted  (July  S,  under  aatbority  of  the  pretended  act  of 

1S70).     fjoniarille  v-  Savings  Bank,  lOi  ratification  were  void  for  want  of  power  to 

TT.  8.  M9.  iasne  them.     Hayes  v.  Holly  Springs,  lU 

Tlie  ConttUMUm  of  Mitsimlp^  of  1860,  D.   8.  120.     This  provision  reqairea  tln^ 

art  lii.  {  1^  provides  that,  "  The  legiak-  assent  of  only  two-thirds  of  those  actually 

ture  shall  not  anthorize  any  county,  city,  voting,  not  two-Ihirda  of  all  thoee  qualified 

or  town  to  become  a  stockholder  in,  or  to  vote.     Carroll   County  b.   Smith,  111 

lead  its  etHlit  to,  any  company,  associ-  C  S.  GEfl. 

•tion,  or  corporation,  unless  two-thirds  of         '  Oloott  b.  Supervisors,  18  Wall.  678 

the  qnalified  voters  of  inch  county,  city,  (1872)  ;  Railroad  Co.  «.  Otoe  County,   IS 

or  town.at  s  special  election,  or  regular  Wall.  867  (1872) ;  a.  c.  reprinted,  2  Neb. 

deetian,  to  be  held  therein,  shall  assent  IBS  ;  St.  Joseph  Township  «.  Rogers,  IS 

thereto."     Under  this  provision  it  is  held  Wsll,  66<  (1872)  ;  a.   c.  7  Albany  Law 

that  the  legislature  of  that  State  has  no  lonma),   392  ;  Rogers  e.   Biiitington,   3 

■athority  to  pass  an  act  validating  an  issue  Wall.    6S1;    Mitchell   b.   Burlington,    4 

of  bonda,  illegally  issued  before  the  pro-  Wall.  270. 


D.qit.zeaOvGoOt^lc 


2S2  BCUNICIPAL  COKPORATIONS.  §  159 

ways,  although  owned  by  individuals  under  pablic  gianta  or  by 
private  corpomtiona,  are  pjAlici  jtirin  ;  that  they  have  always  been 
regarded  as  goverumental  afiairs,  and  their  establishment  and  main- 
tenance recognized  aa  among  the  most  important  duties  of  the  State, 
in  order  to  facilitate  trausport,ation  and  easy  communication  among 
its  different  paits ;  and  hence  the  State  may  put  forth.  In  favor  of 
each  improvementa,  both  its  power  of  eminent  domain  (aa  it  con- 
stantly does)  and  its  power  to  tux,  uulesn  there  be  some  special  re< 
striction  in  the  Constitution  of  the  particular  State.  These  powers 
may,  in  the  judgment  of  the  court,  be  lawfully  exerted,  because  the 
use  is  in  its  nature  a  public  use,  and  these  works  are  subject  to  pub- 
lic control  and  regulation  (except  so  far  as  this  right  has  been  law- 
fully parted  with  by  valid  legislative  contract),  notwithstanding  they 
may  be  exclusively  owned  by  private  peraona  or  corporationa  It 
must  be  admitted  that  compulsory  taxation  in  favor  of  railways  and 
like  public  improvements  owned  by  individuals  or  companies  is  an 
exeroise  of  power  going  quite  to  the  verge  of  legislative  authority. 
Although  it  is  a  doctrine  that  must  now  be  considered  as  judicially 
settled,  still  it  ia  one  which  has,  as  we  think  justly,  encountered  a 
vigorous  opposition,  both  on  the  ground  of  expediency  and  of  power ; 
and  the  exercise  of  authority  has,  as  before  noticed,  been  so  disas- 
trous as  already,  in  some  of  the  States,  to  have  led  to  constitutional 
provisions  for  the  protection  of  the  citizea 

§  159  (105  h).  Filiiolpls  dow  not  extend  to  Compnlaorr  Taxatloa 
for  Private  llnteTpil*B>.  —  It  is  obvious,  Irom  the  foregoing  statemeut 
of  the  grounds  upon  which  the  validity  of  such  legislation  is  made 
to  rest,'  that  it  furnishes  no  support  for  the  validity  of  taxation  in 
fiivor  of  enterprises  and  objects  which  are  essentially  private.  We 
consider  the  principle  equally  sound  and  salutary,  that  the  mere 
incidental  benefits  to  the  public  or  the  State,  or  to  any  of  its  munici- 
palities or  divisions,  which  result  from  the  pursuit  by  individuals  or 
corporations  of  ordinary  branches  of  business  or  industry,  do  not 
constitute  apuUic  use  in  the  legal  aense,  which  justifies  the  exercise 
either  of  the  power  of  eminent  domain  or  of  taxation.  It  would 
have  been  well,  in  our  judgment,  if  this  doctrine  had  been  extended 
in  its  application  to  railway  companies  ;  but  the  doctrine  that  pri- 
vate enterprises  or  objects  cannot  be  aided  by  taxation  is  so  funda- 
mental that  it  cannot  be  denied  or  disregarded  without  unsettling 
the  foundations  of  individual  rights,  without  recognizing  l^islative 
omnipotence  over  private  property,  or  the  irresponsible  despotism 
of  a  local  majority,  and  unwiaely  opening  the  way  for  frauds  and 
>  Supra,  Mc.  167. 
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abuses  which,  in  view  of  the  past,  caanot  be  coiitemplated  without 
deep  anxiety.* 

1  The  doetrine  of  the  text  find*  inter-  its  enMntuI  character,  a  private  and  not 
Mtiiig  illuetratioDS  and  authoritatiTe  nap-  a  pabliu  oigect.  .  .  .  That  the  inuidental 
port  in  sevenkl  a^jidged  ctuee  determined  advantages  to  the  public  or  to  the  3tat« 
by  eonrte  of  great  rwpectability.  One  is  which  result  from  the  promotion  of  pri- 
Lowell  K.  BoitoD,  decided  l^  the  Sapreme  vate  iutereete,  or  the  prosperity  of  private 
Judicial  Court  of  MsBaacbuaettB  in  1873.  eaterprised  or  buainess,  does  not  justifp 
in  Mass.  468  J  a.  o.  IS  Am.  Rep.  S9.  their  aid  by  taiatioo.  .  .  .  That,  aaa  jaili- 
After  the  greet  fin  in  Boeton,  in  137S,  the  cial  qneatiou,  the  case  ia  not  changed  by 
legislatnre  anacted  that  the  city  might  the  magnitude  of  the  calamity  which  haa 
iseoe  ita  bonds  to  the  amonnt  of  820,000,-  created  the  emergency."  And  finally  the 
000,  the  proceeds  of  wiueh  three  comniia-  court  aay,  "The  expenditure  aathoriied 
•toners,  appointed  by  the  mayor,  were  by  this  statute  being  for  private  and  not 
•nthorized  to  loan  in  a  safe  and  judidona  for  public  objects,  in  a  l^al  sense,  it  ex- 
manner  "in  such  snms  *8  they  shall  de-  ceeds  the  constitutional  power  of  the  le^a- 
tenalaeUilluoionerMo/ land,  the  building!  latnre,  and  the  city  cannot  legally  issue 
wpm  ichiiA  wen  bnrjxed  by  (fe  fire  in  taid  the  bonda  for  the  porpoees  named  in  the 
BoHan  on  the  ninth  and  tenth  days  of  act."  Ill  Hess.  iSS.  This  case  is  fol- 
Kovember,  IST3;  upon  the  n»t««  or  bonds  lowed  and  approved  in  State  e.  Osawkea 
of  raid  owners  secured  by  Srst  mortgages  Township,  14  Kan.  418  (1875),  and  the 
of  said  land  ;  said  mortgages  to  be  con-  "  nlitf  bonda"  which  the  township  waa 
ditioned  that  the  rebuilding  shall  be  com-  authorized  to  issue  were  held  not  to  be  for 
tnenced  within  one  year  from  the  first  day  a  public  purpose,  and  therefore  void.  s.  0. 
of  January,  1S78,  and  said  oommisaioneia  IS  Am.  Bep.  99  ;  UcConnell  v.  HanuDi 
to  have  full  power  to  apply  the  proceeds  of  13  Kan.  228  ;  C.  B.  U.  P.  Railroad  Co. 
said  bouds  in  making  said  loacs  In  ancb  v.  Smith,  23  Sen.  74G. 
manner,  and  to  make  snch  fnrthet  pro-  Another  case  is  Allen  s.  Inhabitants  of 
TisionB,  oonditionB,  and  limitations  in  Jay,  60  Me.  124  (1871);  12  Am,  Iaw 
reference  to  aaid  loana,  and  securing  the  Reg.  (h.  s.)  481.  The  le^atnre  anthor- 
lame,  a*  shall  be  beat  oalcnlated,  in  their  ized  the  town  of  Jay  to  lend  $10,000 
judgment,  to  ensure  the  employment  of  to  enable  the  borrowera  to  buUd  a  saw. 
the  ■sine  in  rebuilding  upon  said  land  mill  and  grist-mill,  and  to  eiampt  the 
homed  over,  and  the  payment  thereof  to  mills  from  taxation  for  ten  years.  On  the 
the  said  city. "  ground  tliat  the  pnrpoNe  was  not  a  publlo 

It  will  be  Been  that  the  object  of  this  one,   the  act  waa    adjudged   nuconstita- 

Kt,  ae  shown  by  ita  provisions,   was  "  to  tional.     See  opiniona  of  the  judges,  68 

ensure  the  speedy  rebuilding  on  land  the  He.  Appendix,  590  a  aeq.,  given  to  the 

bnildinga  upon  which  ware  burned  "   by  House  of  Repreaentativea.     The  doctrine 

the  great  fire  ;   and  tlie  question  was  a«  was  adhered  to  in   Brewer  Brick   Co.   *. 

to  the  right  of  the  State  to  impose  any  Brewer,  S2  He.  62  (1S7S)  :  s.  c.  16  Am. 

taiea  for  thia  object,  and  this  depended  Rep.  395.  and  ably  vindicated  by  ^ppI«Ioi«, 

DpOD  the  further  question,  whether  this  C.   1.;  Bisscll  v.   Eankakee,  64  111.  S49 

object   was,  in  a  legal   eenae,    a   public  (1872)  ;  Mather  v.  Ottawa,  114  HI.  SG9, 

obfect.  noted  tupra,  sec  127.  note. 

The  court  distinctly  held,  to  use  the  AnothercaseiaTheCommercialNational 

language  of  the  reacript  sent  down  in  the  Bank  v.  City  of  lola,  decided  by  the  U.  B. 

case,   that  taxes  can  only  be  laid    "for  Circuit  Court  for  the  district  of  Eaasaa, 

some  public  service  or  aoma  object  which  June,   1878,  reported  in  2  Dillon,  C.  C. 

ooncems  the  public  welfare  ;"  that  "the  353,  affirmed  20  Wall.  6GE  (1874).     For 

preservation  of  the  interests  of  individuals,  the  same  reasons  the  act  of  the  legislature 

either  in  respect  of  property  or  busineaa,  which  authorized  the  city  of  lola  to  ap- 

although  it  may  reault  incidentally  in  the  propriata  $50,000  to  aid  private  persona 

advancement  of  the  public  welfare,  is,  in  ia  Uu  trulioji  and  iguipmaU  ofbvildingt. 
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§  160.  Tli«  F1«M  r«Tlewad ;  Tha  LsMona  It  taaohM.  —  HuD^reds 
of  municipal  and  public  corporations  in  the  country  have  rendered 
themselves  bankrupt  by  the  mania  to  aid  milways,  and  hundreds  of 
others  are  groaning  under  oppresaive  burdens  thereby  occasioned. 
Ill  looking  over  the  field,  it  is  now  plain  that  most  of  the  evils 
originating  from  tbis  source,  and  from  which  the  municipalities  are 
sufTering,  have  sprung  not  ao  much  from  the  mere  power  to  aid  rail- 
ways, as  from  the  manner  in  which  the  power  has  usually  been  con- 
ferred.  If  municipalities  had  been  forbidden  to  issue  their  bonds, 
and  permitted  to  give  such  aid  only  to  the  extent  of  taxes,  to  be 
levi^  within  a  short  limited  period  of  time,  this  pay-as-you-go  poliry 
would  have  been  an  effectual  restraint  upon  extravagance  in  this 
direction.  But  the  power  to  give  the  aid  was  usually  accompanied 
with  express  authority  to  issue  bonds,  payable  twenty  or  thirty  years 
distant,  in  general  without  limit  as  to  amount ;  and  thus  those  who 
created  the  debt  were  almost  indifferent  as  to  the  amount  of  it,  since 
the  main  burden  was  expected  to  fall  on  posterity.  This  led  to  the 
wildest  extravagance.  Bonds  thus  issued  have  been  treated  by  the 
Supreme  Court  of  the  United  States  as  possessing  all  the  attributes 
of  commercial  paper,  aod  unimpeachable  in  the  hands  of  inuocent 
holders  for  value,  notwithstandii^  the  frauds  of  the  municipal  offi- 
cers, or  non-compliance  with  the  conditions  upon  which  the  bonda 
were  authorized  to  be  issued.  Under  the  doctrine  of  the  Supreme 
Court  the  usual  restraints  and  checks  upon  the  power  have  proved 

Bt  ar  near  the  city,  to  bt  uitd  /or  manu-  paid  hy  taxatioD,  to  aid  in  Ihe  imprme- 

faetariag  purposes,  -waa  held  UDcoiwtitu-  ment  ^  a  toaUr-poaer,   and,   connected 

tional,  and  the  bonds  Toid  which  bad  beau  therewith,  aathoriziug  the  council  of  the 

iHsued  to  raise  the  monej  thns  a)>propri-  mnnicipalit;   ta  aecure  inch  water-powei 

atad.    The  case  was  distinguished   from  as  might  be  deemed  needful  for  the  nae  of 

those  relating  to  railway  aid  bonds,  and  the  fire  department,  held  to  be  uucousU- 

also  construes  the  provision  of  the  Consti-  tutional,  as  authoriung  a  debt  and  tax  for 

tution  of  the  State  that  "the  legislature  a  private  purpose.     Coates  «,  Campbell, 

shall passnoapcdalnotconferringftirpani^  87  Minn.  498- 

powtrs."    ArUe,   sac.   46.     And  more  re-  Further,  ss  to  extant  and  nature  of  the 

oently  the  Court  of  Appeals  of  A'no   Fork  taring   power,    and   distinction  between 

have  decided  in  the  same  way,  holding  an  public  and  private  use,  see  post,  sees.  7SG, 

act  to  authorize  municipal  bonds  to  pay  73Q  iBloodgood  e.  Bailroad  Co.,  IS  Weud. 

/or  stock  in  a  pranle  eorporalian  la  eon-  SG  ;  Jfnkins  v.  Andover,   lOS   Mass.   91, 

ttruO.  a  vxiter  pritOegt  and  to  mami/acttm  holding  Invalid  a  statute  authorizing  tai- 

lumber,  to  be  void.     Weismer  t>.  Village  ation  in  favor  of  a  private  incorporated 

ofI>ouglaB8,e4y.  Y.  91  (lS7e).    Text  ap-  academy.      Same   principle:     Curtis    v. 

proved  in  Feldman  v.  Charleston,  23  3.  C.  Whipple,  SI  Wis.  3G0  ;  People  ».  Salem, 

S7,  where  bonds  issued  by  a  city,  under  20  Mich.  1S2  ;  Freeland  v.  Bastings,  10 

legislative  authority,   for  the   purpose  of  Allen,  670  ;   Tyson  v.  School  DLreutors, 

leiH^n^tAeintoini^iiniJuaistoassistthemin  G1   Pa.   St.  9  ;   Thompson  v.   Pittson,  G9 

rebuilding  the  edifices  destroyed  byayreot  Me.   GIS  (1871)  ;   Savings  Assoc  v.  To- 

fire,  were  held  void.     A  statute  authorix-  peka,  3  Dillon,  S76  ;    note  IE,    Am.  It 

log  a  municipalit7  to  issue  bonds,  to  be  Eng.  Corp,  Cas.  ZK. 
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practically  valaeless,  since  if  they  were  disiegarded  or  evaded  and 
the  bonds  issued  aud  negotiated,  they  became  valid  and  enforceable 
obligations. '  The  result  of  legislative  authority  thus  conferred  and 
thus  construed  is  seen  in  the  vast  municipal  debt  of  the  country, 
largely  created  in  aid  of  railways,  and  in  our  municipalities,  blighted 
and  burdened  with  debL  This  retrospect  after  the  battle  has  been 
lost  will  tend  to  confirm  the  dissenting  judges  in  their  opinions, 
although  they  are  compelled  to  acknowledge  the  law  to  be  otherwise 
settled.* 

§  161  (106).  acproM  PowAT  MMQtlal.  —  The  courts  concur,  how- 
ever, with  great  unanimity,  in  holding  that  there  is  iio  implied 
authority  in  mvmicipal  corporaiioas  to  incur  debts  or  borrow  money 
in  order  to  become  subsoribers  to  the  stock  of  railway  companies,  and 
that  such  power  must  be  conferred  by  ea^m-ess  grant*  To  become 
stockholders  in  private  corporations  is  manifestly  foreign  to  the 
purposes  intended  to  be  subserved  by  the  creation  of  corporate 
municipalities ;  the  practice  of  bestowing  such  an  abnormal  power 
is  of  modem  origin,  and  hence  the  rule  that  the  authority  must  be 
specially  conferred,  and  cannot  be  deduced  by  inference  or  impUca^ 
tiou  from  the  ordinary  municipal  grants.' 

>  Sm   farther,   chapter  ziv.   on  Con-  toiiii;  Railway  Co.,  IS  Coun.  475 ;  Harsh  ' 

tiaota,  poA  v.  Fulton  Co.,  10  W»U.  876  (1870) ;  Cook 

*  The  power  to  become  a  itoclcbolder  v.  MauufactnriDg  Co.,  1  Sneed  (Teun.), 
in  B  railroad  comiwi;  mnat  1m  eipreaaly  dSS  (ISSl) ;  O&ddis  v.  Bichland  Co.,  92 
oenfeired  npoa  a  mouicipBl  or  pnblic  cor-  111.  119  ;  ^tzman  v.  Freebuig,  S2  111. 
potation,  KeUey  v.  Hilan,  127  U.  B.  139;  111  ;  McCoy  v.  Brant,  BS  Cal.  247  i  liowia 
Norton  v.  DyeiabarK,  127  U.  3.  180  ;  v.  Shreveport,  S  Woods  C,  C.  205  ;  Hichol 
Wells  V.  Superriaors,  102  U.  S.  «Z6 ;  v.  Nashville,  i  Eumph.  (Teso.)  3G2 ; 
Concord  v.  Bobinson,  121  U.  3.  ISC ;  Kelly  City  and  Connty  of  St.  Louis  v.  Alez- 
D.  Town  of  UUaa,  21  F»d.  Bep.  812 ;  audar,  28  AIo.  18S  (1B5S) ;  Jonea  s. 
Wetumpka  o.  WRtninpka  Wharf  Co.,  83  Mayor,  jw.,  2G  Ga.  610  (ISSS) ;  Oebricks 
Ala.  811 ;  Welch  «.  Post,  BS  111.  471 ;  i>.  Pittsbui^,  U.  S.  C.  C.  (1859}  ;  7  Am. 
Katzenberger  f.  Aberdeen,  IS  Fed.  Bep.  Law  Heg.  725  ;  Dnaoeabnrg  v.  Jenkins, 
745.  Authority  "to  obtain  money  on  40  Barb.  574;  French  v.  Teschemaker, 
loan  on  the  laith  aud  credit  of  a  city  24  Cal.  61S  (1884) ;  People  v.  Mitchell, 
for  the  purpoee  of  contributing  to  worka  85  N.  Y.  651  (1888)  ;  St  Joseph  Town- 
of  internal  impnnemeQt "  held  to  an-  ship  p.  Rogers,  16  Wall.  844  (1872); 
thorize  the  dty  to  fuarontM  paynuHf  a/(JU  English  v.  Chicot  County,  26  Ark.  454 
tondt  of  a  railroad  company.  SaTaonah  <1871) ;  Thompaon  v.  Lee  County,  3  WalL 
V.  Kelly,  108  U.  S.  184.  See  pott,  sec.  S27  ;  CommercUI  Bank  t>.  lola,  2  Dillon 
(07  a  aeq.  C.  C.  R.  358  (1873)  ;  b.  □.  20  Wall.  656. 

*  Anniia  e.  West,  22  Ind.  8S,  608  "  It  i«  well  settled,  that  a  nmnicipsl  cor- 
(1864)  ;  Starin  e.  Genoa,  S3  N.  Y.  439  poraCion,  in  order  to  eiercise  the  power 
(1889)  ;  Gould  v.  Sterling,  lb.  439,  466  ;  of  becoming  a  stockholder  in  a  railroad 
Atchison  V.  Batcher,  S  Ean.  104  (1886) ;  corporation,  must  hare  such  power  ex- 
Bnmea  s.  Atchiaon,  2  Kan.  454  ;  Bnnk  v,  pnaly  nnyfemd  apon  it  by  a  grant  from 
Bonie,  1$  K.  Y.  SS;  Bridgeport  tt.Hoiuo-  the  lq[islatuiei  and  that  even  the  fvieet 
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Accordii^ly,  where  a.  city  was,  by  charter,  specifically  authorized 
to  coustnict  wharves,  docks,  piers,  water-worics,  wotlca  for  lighting 
the  city,  &c.,  and  was  also  authorized  upon  certain  conditions  to 

create  a  debt,  this  was  considered  to  mean  a  debt  fur  some  of  these 
specified  purposes,  and  not  to  empower  the  corporate  autboritiea  to 
issue  bonds  to  aid  in  the  construction  of  a  railroad.'    So  there  is  no 

Ic  tabKribefoT  sucK  >todc  dott  not  earty  it  the  implied  power  to  isue  bonds  there- 

wifA  a  lite  potBtr  lo  Um*  negotiable  bondi  for.      Weill  v.   Superrison,    102   U.    8. 

in  payment  far  the  Babicription,   Dnleea  fl2G ;    Claibbroe  County  v.   Brooke,   III 

the  power  to  isaae  ench  bonds  is  expresily  U.   S.  400  ;    Norton   v.    DyersbaiK,   127 

or  by  ressonable  implication  conrsired  b;  U.   8.   160  ;  Relley  v.  Milan,  137  V,  B. 

eUtnte."  BlatcA/oTd,i.,iaK.vl\eyv.lii\^,  13B  (bnt  holding  that  the  power  to  ieene 

197  U.  S.  139,  citing  Pulaski  n,  Qilmore,  bondi  may  be  conrprred  by  a  reasonable 

21  Fed.  Bep.  870  ;    Milan  v.   TeDneaeee  implication  frcHQ  the  poller  gisntfd),  ante, 

Centrel  R.   S.,  11   Lea,   330  ;   Harsh  «.  aecs.   123,  121,   127  ;  pok,  aec.  607  a  aeq. 

Fulton  County,   10  Wall.  676  ;  W«lla  v.  Nor  does  a  grant  of  power  to  appropriate 

SaperriHors,   102  U.   8.   6U> ;  Ottawa  o.  money  to  aid  a  railroad,  with  a  proviaioo 

Carey,  108  U.  B.  110  ;  DaTieaa  County  I.  directing  a  levy  of  tozei  to  meet  the  ap- 

Dickineon,  117  U.  B.  S57.  propriatiati,  include  power  to  issue  bonib. 

It  is  aleo  heldintbia  case  (Eelley  v.  Concord  f.  Robinson,  121  U.  8.  ISS ; 
Milan,  mpra)  that  where  the  power  to  Welle  r.  Supervisors,  IDS  C  S.  62S. 
eabMiibe  for  railn»d  atock  uiil  t«  iMse  >  Lafiiyette  c.  Coz,  6  Ind.  (Port]  tS 
bonds  therefor  ia  wanting,  ajt  agreement  (ISEl).  As  to  rights  of  bondholders,  how- 
made  by  the  mayor  of  the  municipality,  ever,  see  poal,  ch.  ii».  on  Contracts,  and 
by  which  a  decree  recognizing  the  validity  deciaions  in  the  national  and  State  conrl*, 
of  the  bonda  is  entered,  ia  lueflectoal  for  there  cited.  Power  in  general  to  the  city 
that  purpose.  More  folly  on  this  point  council  of  Charleston,  by  the  charter  of 
see  pMf,  chap.  liv.  "  Ko  lawyer  donbta  I78S,  to  pass,  in^«r  alia,  "  every  aiher  by- 
that  a  borough  aaa  only  gnbacribe  to  a  law  as  shall  appear  to  the  city  conncil 
railroad  when  aipreealy  anthorized  by  requisite  and  necossary  Ibr  the  eeourity, 
law."  Blaei,  C.  J.,  iu  Sharplesa'  Case,  weynre,  oniJ  ecmwnimee  of  eaid  city, "  was 
cited  FenniylTania  Railway  Co.  v,  Phila-  held  by  the  Coort  of  Errors  to  authorize 
delphia,  17  Pa.  St.  189.  A  railroad  is  the  city  to  aubecribe  to  the  stock  of  rail* 
Buch  a  "road"  as  is  embraced  in  the  rood  companies  within  or  without  the 
terms  of  a  charter  by  which  the  oommon  State.  Copes  v.  CharleitOD,  10  Rich. 
council  of  a  city  were  authorised  "  to  take  (S.  C.)  Law,  491  |18fi7)  ;  see  CityConn- 
■tock  in  any  chartered  company  for  mak-  cil  «.  Baptist  Church,  4  Strob.  Law, 
ing  roods  toaaid  city."  Railroad  Co.  v.  804,  308,  for  preamble  to  the  charter  MT 
EvanaviUe,  IS  Ind.  B9S  (I860]  ;  Aurora  C^rleeton.  There  can  be  little  doabt 
V.  West,  9  Ind.  74  ;  pott,  chap.  liv.,  that  this  is  pressing  ^e  constructive  pow- 
Contracts.  The  legislature  may,  before  era  of  the  corporation  to  an  unwarrautaUe 
(Aspinwall  v.  Davieaa  County,  22  How.  extent 

864),  if  not,  indeed,  after  the  subscriptiDn  Conatrudioa  of  tptdtU  ode  or  duaiert 

ia  made,  bnt  before  it  is  paid  for,  annul  held  to  give  poaer  to  lahi  dock  and  utiw 

the  proceeding  and  authorize  the  muni-  bondi.     Meyer  v.  Muscatine,  1  WalL  S8i 

cipal  corporation  to  withdraw  the  sab-  (1SS3)  i  Cnrtia*.  Batler  Connty,  24now, 

scription  and  release  ita  right  to  the  atock,  435  ;  Gelpcke  e.  Dnhnqne,  1  WalL  SSO  ; 

People  V.  Coon,  3G  CaL  636.     Extent  of  City  and  Coanty  of  St.  Louis  v.  Aleian- 

legialative  power.     >M«,  chap.  iv.     Text  der,   33  Mo.   4S3  ;   Railroad  Co.  «.  Otoe 

approved.      Jacksonport  t>.    Watson,   88  County,  1  Dillon  C.  C.  3SS  (1S7I)  ;  Rog- 

Ark.  704.  en  o.  Burlington,  S  Wall.  854' (compare 

Authority  to  lubteribe  /or  dock  in  a  Chamberlain  v.  Burlington,  IB  Iowa,  SCI) ; 

railroad  company  held  not  to  cony  with  Foadick  v.  Penysbuig,  14  Ohio  St  473  i 
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power  in  a  municipal  corporation  (even  supposing  it  to  be  competent 
for  the  l^islature  to  confer  such  power),  as  incidental  to  the  usual 
grants  of  municipal  authority,  to  take  stock  in  a  manufacturing  com- 
pany located  in  or  near  the  corporation,!  or  to  aid  or  et^age  in  other 
enterprises,  essentially  private.* 

§  162  (107).  BSlBot  of  Spoolal  Fow»r  on  exlatlns  diartar  Zilmlta- 
tlona  of  the  Taxing  Foww.  —  Whether  ^tecial  aiUhority  to  a  munici- 
pality to  borrow  money  to  pay  for  stock  subscribed  to  a  railway 
company  will  impliedly  repeal,  pro  ianto,  exiting  charter  limitatiotu 
vpon  the  rate  of  taxatitm,  is  a  question  depending  upon  construction, 
and  in  relation  to  which  the  courts  have  differed.  But  the  strong 
inclination  of  the  Supreme  Court  of  the  United  States  seems  to  be  in 
fevoi  of  that  construction  which  restricts  such  limitations  to  the 
exercise  of  the  power  of  taxation  in  the  ordinary  course  of  municipal 
action.' 

Ooshom   o.   Coaatj,   1   West   Ta.   SOS  i  quire,  and  gftve  "  foil  power  and  autharil^ 

Taylor  v.   Newberae,   S    Jones    (N.   C.)  to  make  auch  aascsamenU  oD  Uie  iuhab- 

Eq.  141  ;  CaldweU  v.  Jnatices,  i  lb.  323  ;  Itanta  of  the  cttj,  or  those  who  hold  tax- 

FMple  *.  Spencer,  65  H.   Y.   I  (1873);  able  property  therein,  for  the  safaty,  bens- 

DecLern.  Hoghea,  68  IlL  33  (1873)  ;  Peo-  fit,   and  advantOLge  of  the  city,  as  shall 

pie  V.    Pneblo  Co.,   S  Col.   300  (1875)  ;  appear  to   them    eipedieat,"   the  court 

Englisbf.  Chicot  Co.,  S6  Ark.  454(1871)  ;  were  of  opinion  that  the  city  might  aasesa 

dietiiiguiahing  Seybert  s.    Pittsburgh,    1  a  tax  upon  the  real  eatste  within  the  cor* 

Wall.    272;    Veeder  o.    Lima,    IB   Wis.  poratlon  for  the  purpose  of  conBtmcting  a 

280(1865).     The  opinion  of  i>ia)ii,  C.  J.,  canal  "for  manufacturmg  parpota,  and 

eonliiiBa  an  intereating  dincuseion  of  the  for  the  better  securing  an  abundant  sap- 

queationa  presented  by  that  case.  ply  of  vxUtr  for  tlM  ei(y,"  and  if  it  could 

CimtinKliim  of  aeti  Atld  tut  to  gnaU  not,  yet  that  it  ma  competent   for  the 

jwuwr  tn  rulacrAefor  ttodc  and  asue  baruU.  legislature,  as  it  did  by  a  snbaequent  act, 

Kelley  r.  Milan,  1ST  D.  3.  139  ;  Norton  to  adopt  and  confirm   the  action  of  th« 

t.  Dyetaburg,  lb.  180.  city  in  passfng  anch  an  ordinanc*.     Fred- 

'  Cook  0.  Maainfactiiring  Co.,  1  Sneed  eriok  v.  Angnsta,  B  Ga.  681  (1848).   Aside 

(Tenn.),  698  (1854)  ;  Com.  Nat.  Bank  d.  front  the  corative  act,  the  correctness  of 

IoIb,  2  Dillon  C.  C.  R.  363  (1873).  the  view  taken  by   the  court   is  by  no 

«  Clark  B.   Dee  Moines,  IB  Iowa.  199  meana  cleat.    AtOe.teat.  79,  168,  169. 
(1885)  ;  Hanson  v.  Vamon,  27  Iowa,  28  ;  •  Butz   v.    Hoscatine,    8    Wall.    G7S 

Cooky,  Const.  !Jm.  312.     A  city  corpom-  (1869).     CinUra,  C^ark  v.  Davenport,  14 

tion  cannot  subscriba  for  atock  in  a  UMim-  Iowa,    494  ;    Learned    «.    Burlin  jton,    3 

ikip  line  withoot  sipress  legislative  an-  Am.   Law  Reg.   (n.   b.)   384,   and  note; 

Uiority.      Pennsylvania  Railroad  Co.   v.  Leavenworth   v.    Norton,    1    Kan.   433; 

Philadelphia,  47  Fa.  St.   189  ;  and  since  Bumea  s.   Atchison,  2   Esn.   464.     And 

the  new  CoDstitutioti  of  Pennsylvania  (art  tee    Commonwealth    v.    Pittebunth,    34 

■i.  sec  7,  Amendment  to  Conatitution,  Pa.  St  496  ;  Amey  v.  Allegheny  City,  31 

1857,  aupro,  sec.  157,  note),  the  legislature  How.    (U.  S.)  S64  ;    Fosdick   c.   Perry>* 

cannot  give  that  power.     Where  a  charter  burg,  14  Ohio  St.   472  ;    Cumberland  «. 

recited  its  pnrposB  to  delegate  to  the  city  Magruder,  84  MiL  881  (1871)  ;  see  Asse*. 

anthoritieB power  to  make  sut^h  ordinances  sors  «.   CommissionerB,    8   Brews.    (Fa.) 

as  the  "  contingsQcies,   or  the  local  tsn-  333  ;   Slate  (r.  OnttenbnrR,   39  N.  .1.  L. 

nunstancea"  of  the  ooiporation  might  k-  660.     In  Qnincy  v.  Jackson,   113  U.  S. 
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§  163  (108).  Powftr  tolMtia  Bonds  abaolntely  Muntlal ;  Ccmdi< 
tloBB  preo«d«nt  to  lU  Ebcarolsa  niTist  be  complied  witb.  —  If  the 
power  to  issue  bonds  io  aid  of  railway  and  other  like  public  enter- 
prises does  Qot  exist,  they  are  void  into  whosesoever  hands  they  may 
coin&i  The  power,  when  it  has  been  conferred,  to  aid  or  engage  in 
extra-munici{^  enterprises,  beiug  extraordinary  in  its  nature  and 
bunleusume  to  the  citizen,  vtvxt  (except  as  modified  by  the  doctrine 
of  estoppel  in  favor  of  the  bona  fide  holders  of  the  securities)  be 
strictly  pursued  according  to  the  terms  and  conditions  of  the  gtant 
conferring  it.  Thus,  under  an  act  authorizing  town  officers  to  bor- 
row money  upon  the  credit  of  the  town,  and  to  pay  it  over  to  a  rail- 
road corporation,  to  be  expended  by  it  "  in  grading  and  constructing 
a  raih'uad,"  taking  in  exchange  its  stock  at  par,  it  is  not  within  the 
power  of  municipal  ofGcets  to  make  a  direct  exchange  of  the  bonds 
of  the  town,  even  for  an  equal  nominal  amount  of  stock,  as  this 
leaves  it  iu  the  power  of  the  railroad  corporation  to  sell  such  bonds 
at  a  discount.^  So  in  a  case  where  a  county  had  by  the  legislative 
act  no  authority  to  issue  its  bonds  to  tlie  railroad  company  unless 
upon  the  sanction  of  a  previous  vote  after  thirty  dayi  notict  of  the 
election  to  be  held  for  that  purpose,  the  Supreme  Court  of  Illinois 

S32,  tba  Stiprarae  Court  of  the  Unitad  10  W>11.  4  (1S7B} ;  JamM  v.  UUmnka^ 

States  held  that  a  povrer  to  levy  taxaa,  to  IS  Wall.    1G9   (1S72}  ;   poit,    fx.    BBS; 

pa;  debts,  and  Tor  general  expeoaes,  not  Police  Jurj  c.   Britton,   IS   WalL   GAS  ; 

enyediag  fifty   cenCa    an    each   hundred  Ooulde.  Paris,  OS  Tex.  Gil. 
doIlntH,  related  only  to  debts  and  eipenaes         '  Starin    n.    Genoa,   28   N.   Y.   486  ; 

for  the  ordinary  parposes  of  the  city,  and  Ooald  t>.  Sterling,  lb.  48G,  4G6.     Iu  ths 

not  toeuchaswereincorTednnder  aapecial  case  last  cited,  Selden,  J.,  p.  ISO,  remarks: 

authority,  — as,  «  debt  Incurred  by  sub-  "In  the  present  caae  the  only  authority 

Bcribinft  to  the  stock  of  a  railroad  under  given  (to  the  town)  by  ths  act  ii  to  bor- 

authority    of  a  atatate  irhich    was   con-  row  upon   the  bonds  of  the  town.     Ko 

sttued  to  confer  authority  to  make  a  levy,  aipresa  powei;  to  sell  the  bonds  is  given, 

for  the  payment  of  the  debt,  in  eicess  of  and  no  sDch  power,  can,  I  think,  be  im- 

thfl  limitntion  nboye.  recited.     This   case  plied.   To  borrow  money,  and  pvo  m  bond 

diKtinguiiihiKi  from  United  States  v.  Hacon  or  obligation  for  it,  and  to  sell  a  bond  or 

County,  89  0.  8.  682  ;  for  a  statament  of  obligation  for  money,  are  by  no   means 

which  see  poal,  sec.  8G1.  identical  transactionB.     In   the  one  case 

1  Msnih    V.    Fnlton    County,    mpra  ;  the  money  and  the  bond  would,  of  coniM^ 

Allen  V.   Louisiana,  103  U.  S.  80  :  Com.  be  equal  in   aioonQt ;  in  the  othpr  they 

Bank  r.  Tola,  2  Diilon,  853   (1873).   af-  might  or  miRht  not  be  equal."     Whether 

finned  in  Supreme  Court,  20  Wall.  AGS  ;  s"ch  a  defence  would  be  available  against 

Sav.   Assoc.   B.   Topeka,    3    Dillon,    S76  a  bona  JiAe  holder  of  the  bonds  was  Dot 

(1871)  ;  Welamerv.  Villnj^  of  Douglass,  determined-    See  ptitj,  sec   G20.     Aa  to 

fl4  N.  T.  91  (1878)  i  Cluy  u.  County,  4  these  eases,  see  chsptet  xlv.  on  Contracts, 

Bush  (Ky.),    154.     See   further,  chapter  po»<.     See  Woods  v.  Lawrence  County,  I 

liv,  or  Contnu:ts,poJ«,  where  the  rights  of  Black,  388;  Moran  ».  Miami  County,  2 

Joiui.Wa  holders  of  anch  instmments  are  Black,  722.     That  such  a  defence  is  not 

cotiaiderfl  at  length.     Ditnnvsn  e.  (>reen,  avsiUbfe  s^inst  a  holder  for  value,  see 

B7  ItL  83  ;  Lynde  «.  Winnebago  Conntjr,  pMt,  tec  BIG  dseg. 
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held,  in  a  direct  proceeding  against  the  county  to  enjoin  it  from  issu- 
ing  its  bonds,  that  although  there  was  an  election  at  which  a  majority 
voted  in  favor  of  the  aubscription,  yet  the  failure  to  give  the  thirty 
days'  notice  waa  a  fotal  defect,  and  the  issue  of  the  bonds  was 
restrained.^ 

§  164  Batopp«l  In  favor  of  bona  fld«  Holdsr  of  NegotUbl* 
Bonds.  —  It  may  be  observed  in  conclusion  that  the  Supreme  Court 
of  the  United  States,  in  the  municipal  railway  aid  bond  cases  referred 
to  in  a  subsequent  chapter*  have  held  the  doctrine,  in  favor  of  the  in- 
nocent holders  for  value  of  such  securities,  that  the  municipality  may 
ie  estopped  hy  recital:)  in  the  bonds,  by  the  subsequent  levy  of  taxes  to 
pay  interest  thereon,  and  by  retaining  the  stock  which  was  received 
in  exchange  for  the  bonds  or  purchased  with  their  proceeds,  to  set 
np  in  defence  a  non-compliance  with  preliminary  conditions.'  This 
is  a  doctrine,  however,  which  is  asserted  for  the  protection  of  such 
holders,  and  has  ordinarily  no  place  in  controversies  which  arise 
be/ore  the  isstu  0/  the  bonds,  between  the  taxpayers  or  municipality 
on  the  one  hand,  and  the  company  on  the  other.  In  such  cases  the 
sound  doctrine  is  that  compliance  with  all  substantial  or  material 
conditions  is  essential.* 

>  H&tding  V.  Bochrord,  i<^   Railroad  Ac.,  27  111.  807  ;  Force  v.  B«Utui,  SI  m. 

Co.,  es  111.  so  (1873).  09  :   Hanling  v.  R.  R.  1.  ft  St.  L.  R.  R. 

la  deliTeriag  the  opinion  of  tlie  court,  Co.,  SS  111.  BO  ;  Lippincott  ff.  Pana,  9S  III. 
Thomton,  J.,  mnarks  ;  *'  Such  municipal-  21 ;  Qaddia  v.  RichUnd  Co.,  92  III.  119  ; 
IUm  wer«  not  created  with  the  view  to  en-  Superritora  of  Schuyler  Co.  v.  The  People, 
gage  in  eonuaerce,  or  to  aid  in  the  con-  25  111.  181  ;  Saperrieora  of  Hancock 
itnietion  of  lailwByg,  btit  for  govern-  Const;  v.  Clark,  27  IIL  805  ;  Marshall 
mental  parposee  only.  When  the;  exer-  County  v.  Cooli,  S8  HI.  it  ;  Wiley  r.  The 
cise  the  fnnctiona  given  b;  the  Btatutea  Town  of  BrimSeld,  69  111.  S06  ;  People  v. 
under  L-onsideration,  the  powera  granted  Cass  Co.,  77  ID.  138  (1876}." 
must  not  oulj  be  clearly  conferred,  but  If  aid  has  been  condiLinnolly  voted,  the 
■tfictly  paraaed.  If  the  mode  prescribed  condition  must  be  complied  with  befon 
for  carrying  into  effect  the  tight  to  iaane  the  company  can  demand  the  aid.  R»il- 
bonda  ia  not  complied  with  in  all  material  road  Co.  p.  Haitford,  GS  Me.  23  ;  Cow- 
matters,  than  the  bonds  should  not  be  diey  v.  Town  of  Canadea,  16  Fed.  Rep. 
Issusd,  and  thns  the  taipayer  will  be  ex-  BS2  ;  Rich  v.  Town  of  Menlz,  19  Fed. 
empt  from  the  imposition  of  illegal  taxes,  Bep.  726. 

and  a  grievous  burden  upon  his  property.  s  ftp^,   chap.   xiv.  on   Contracla,  sea. 

These  principles  have  been  w  etabocatdy  Gil  tt  ttq. 
discussed  and  folly  settled  by  thia  conrt,         *  poA,  see.  GIG  et  mq. 
that  we  need  only  refer  to   some  of  the         <  Jackson   Co.    v,    Brusb,   77   DL   G> 

cases.     The  People  t.  Tazwell  County,  22  (1875). 

111.  147  ;  Fulton  County  *.  The  Misais-         The    Supreme    Court  of   Connecticat, 

nppi  &  Wabash  Railroad  Co.,  21  III.  338  ;  under  peculiar   circnmstancee.    held  the 

ttiUdleport  V.  £lnn  Life  Ins.  Co.,  82  111.  town   voting  aid  to  a  milroDd  company 

662 ;  People  t.  Logan  Co.,    63  111.   884  ;  eOopped  to  show,  as  against  the  railroad 

Williama  d.  Robertn,  88  111.  11 ;  People  e.  company  (pqiiitable  rights  of  material-men 

Oldtown,  88  IIL  302 ;  Clarke  u.  Board,  and  contractoia  having  intervened),  that 
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tliB  vote  St  the  town  meotiiig  bad  not  been  mbaeqiient  01 

t*kmi  bj  ballotaa  required  by  theactof  the  lubscKption  i 

Icfpalature,  but  by  a  division  of  the  house,  ot  a  rood.     McWhorter  v.  People,  45  lU. 

without   ballot     New  Unren,  &c.   R&il-  290  {1S72).     Pomr  to  iwru  upmcompli- 

toad  Co.  V.  Chatham,  12  Conu.  46G  (1875).  atwe  viilh  tondUvMi  Miuuf  bt  delegated. 

Thie  case  prononoced  exceptional,  Bloom-  Jac.kaon    County    o.    Brnah,    77   lU.   59 

field  V.  (.'hart«r  Oak  Bank,  121  IT.  S.  121,  (167G))    People    r.    WaynesviUe,  fujnM,- 

citing  the  forejping.     See  also  Dooglas  v.  People  e.  Uarpitr  {vote  need  not  Gi  time 

Chatham,  11  Cona.  211.     In  aubmitting  For  bonds  to  ruo),  07  HI.  02  (1878).    Can- 

the  <]Destiou  to  vote  whether  a  townafaip  not  make  a  amiratt  vrilh  railroad  eon^anf 

will  take  stock  in  a  rulroad  company,  the  for  ruAKn'p'ion  b^vn  eiedi<M.     People  d. 

townahip  has  the  right  to   impose  each  Cass  County,  77  IlL  438  (1875).    Submit- 

oondidona  in  regard  thereto  aa  it  deems  f  ittjr  Itm  propoaitioai  at  lame  elediam.  Mar- 

proper ;  and   such  conditions   when   im-  shall  a.  Billiman,  01  111.  218  (1S71)  ;  ••• 

poMd  are  binding,  and  the  company  will  also  Garrigna  v.  Park  County,  39  lad.  09 

Iwve  no  right  to  the  sohecriptton,  or  to  (1S7S);   State  v.   RofQten,   2i  Neb.   IIB. 

oompel  the  iseue  of  the  bonda,  until  the  Conditiona,  effect  of  non-obserrauce.  Alli^ 

conditions  are  fully  perfonned  on  its  part,  r.  Adam  Coanty,  76  III.  101  (1875).     Vo- 

U  the  antborities  hare  a  discretion.     Peo-  linig  f>»  mumOiorixed  propotitio».    Cairo, 

pled.  Holden,  ei  111.  i 40.     If  the  county  &a    Co.  v,  Sparta,  77  IIL   506   (187G). 

•uthoritiee  have  a  discretioo  to  sabecrihe  BUelitM  miui  be  held  according  to  lAe  lica 

on  a  vote  without  conditions,  the  annex-  governing  it.     The  People,  Ac  p.  Super- 

ing  of  conditions  will  not  deprive  them  visor,  &c,  07  III.  57  (1873).    See  slso  the 

of  it«  exercise.     People,  ex  rel.,   ftr,   v.  FoUowiDg  cases  :  Wright  v.  Bishop,  88  111. 

County  Board  of  Caas  County,  77  lU.  43S  302 ;  Edwards  v.  Ppople,  88  III.  SIO ;  Wil- 

(1876).  liama  n.  Roberts,  88  III-  11  ;   People  v. 

Except  in  eontroversIeB  with  bona  fid*  Clayton,  88  IIL  tG  ;  People  v.  Oldtowu, 

bandholdrra  for    valut,   lltt    Sum  eourU  88  111.  202;  Yarish  v.  B.  R.  Co.,  72  Iowa, 

luat  generally  and  properly,   held,   that  658.   WTuil  is  a  majority  vott.     McDowell 

the  power  of  a  municipality  to  issue  rail-  v.   Const.  Co.,   90  N.  C.  G14  ;   State  n. 

Toad  aid  bonds  is  dependent  upon  a  strict  Bechell,    22  Neb.  1S8  ;  ante,  sec.  44,  note 

compliance   with  the  ststute  authorizing  and  casea 

the  issue  of  such  bonds  ;  and  that  when  The  reader  is  referred  to  chap  liv.  on 

the  power  is  conditional  on  a  prior  vote  of  Contracts,  posi,  where  the  subject  of  Jfu- 

the  electors  the  statutory  notice  must  be  nieipal  Soadi  is  considered  at  large,  with 

given.     People  v.  Jacksou  County,  93  111.  special  reference  to  the  decisions  of  the  Su- 

444  ;  HarUing  o.  R.  R.  1.  &  St.  L.  R.  R.  preme  Court  of  the  United  States,  which, 

Co.,  85  111.  90  (lB/2);  People  v.  Waynes-  generally  epeaking,  are  more  [avomble  on 

ville,  88  111.  4S9,  in  which  it  is  held  that  certain  points  to  the  bona  fide  holders  of 

one  submission  exhanata  the  power,  and  a  such  bonda  than  those  of  the  State  courts. 
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§  166  DISSOLDTIOK. 


CHAPTEB  VIL 

DBSOLUnOS  OP  MUNICIPAL  COEP0RA.TION3  ASD  REPEAL  OF  GHAETERS. 

In  England. 

%  165  {109).  How  aiMolvad.  —  In  England,  a  municipal  corpo- 
latioD  may  be  dissolved,  — 

1.  By  on  ad  of  parliament,  this  power  being  a  neceaaaiy  con- 
sequence of  the  omnipotence  of  that  body  in  all  matters  of  political 
institution.^  The  Mru/  may,  by  his  prere^tive,  create,  hut  cannot 
dissolve  or  destroy  a  corporation ;  may  grant  privileges,  but  wheu 
vested,  cannot  take  them  away." 

It  has  there  often  been  declared  that  a  municipal  corporatioB  may 
also  be  dissolved,  — 

%  "By  the  loss  of  an  integral  part,  or  the  lose  of  all  or  of  the 
majority  of  the  members  of  any  integral  part,  without  which  it 
cannot  transact  its  business,  unless  the  parts  that  remain  have  the 
right  to  act  or  ti)  restore  the  corporate  succession.^ 

'  Co,   litt  178,   note  ;   3  Kjd,   M  ;  deijflred  it  to  be  "an  atnxamw  violation 

Rei  r.  Ameiy,  2  Term  R.  GIS ;  Olorer,  of  private  property,  irliich  cut  eveiy  Eng- 

US  ;  Angell  &  Anns,  clutp.  xxii.  aec  7fl7  ;  listun&n  to  the  bone." 

8  Kent  Cora.  806  ;  Conntj  Comm'ri  o.  *  WiUo.  on  Corp.  826,  chap.  vii.  This 
Coi,  S  lod.  108  ;  State  n.  Trustees,  Ac,  chapter  contains  an  intereatiiig  diecnsfiian 
fi  lud.  77  ;  anie,  tec.  3S,  sa  to  distincliou  a(  the  i^neation  of  dissolution,  and  it  would 
ItetweoD  Ro;ii  and  FailiamenUry  Corpo-  aeem  that  the  author,  notwitbabuiding  the 
ration*.  occasional  judgments  and  the  niany  and 

*  AiUe,  aeoa.  32,  8G ;  Kei  v.  Amary,  hroad  diela  in  the  boo^  doubta  whether 

lapra ,-  Bageota  of  University  v.  Willianis,  there  can  be  an  aOaai  and  total  diaohUiou 

9  GUI  ft  John*.  88S,  409  (19S8).  In  tbis  of  a  mntiicipal  corpontioii,  either  by  the 
cue,  Sudtanan,  J.,  in  substance,  observM  :  loss  of  an  integral  part,  or  by  nircender,  or 
The  crown  may  create,  but  cannot,  at  by  forfeitnre.  But  Bee  2  Kyd,  chap.  v. ; 
pleaatire,  dissolve  a  corporation,  or,  with.  Qlover,  chap.  ii. ;  Angell  ft  Ames,  «ec. 
out  ita  conaeut,  alter  or  amend  its  charter.  7S9 ;  and  particnlarly  Hex  e.  Morris  and 
hrliament  may  do  tbis ;  but,  restrained  Rei  v.  Stewart,  8  Eut,  218 ;  4  East,  17, 
\rj  public  opinion,  it  has  not  undertaken  Integral  part>  defined.  Ante,  sec.  SS.  In 
to  di«olve  any  private  corporation  since  Bex  r.  Passmore,  3  Term  R.  241.  where 
&e  time  of  Henry  VIII.,  sothat  the  power  the  subject  was  much  considered,  Lord 
to  do  *o  reata  vholly  in  theory.  In  1783  Kenyoa,  observed,  "  When  on  itiiegrnl  part 
a  bill  wa*  proposed  to  remodel  the  East  of  a  corporalion  is  gone,  nithout  whose  ex- 
India  Company.  Lord  ITMf/aiB  opposed  istence  the  functions  of  the  corporation 
It  aa  anbvmive  of  the  law  and  constitn-  cannot  be  exercised,  and  the  corporation 
tion,  and,   in  strong,  nervous  language,  has  no  manner  of  snpplying  the  iDtegral 
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3.  By  a  garrender  of  the  franchise  of  being  a  corporation  to  the 
crown,  whose  acceptaoce  is  necessary ;  and  to  be  eGTectual  the  sur- 
render must  be  enrolled  in  chancery.  The  power  to  surrender  has 
been  much  questioned ;  the  ai^umeot  in  favor  of  it  being,  that  since 
by  royal  grant  and  acceptance  a  corporation  may  be  created,  so  by 
surrender  and  acceptance  it  may  be  annulled.  It  is  admitted,  how- 
ever, that  a  corpoiation  created  or  confirmed  by  parliament  or  statute 
cannot  dissolve  itself  by  a  surrender  of  its  charter  or  franchise.' 

4.  By  forfeiture  of  its  charter,  through  negligence  or  abuse  of  its 
ftancbise,  judicially  ascertained  by  proceedings  in  quo  vxirranto  or 
scire  facias.  This  mode  of  dissolution  proceeds  upon  the  doctrine, 
well  settled  as  to  private  corporations,  both  in  England  and  in  this 
country,  and  perhaps  settled  in  that  country,  also,  as  respects  the 
old  municipal  corporations  when  created  by  royal  charter,  that  there 
is  a  tacit  or  implied  condition  aune}:ed  to  the  grant  of  every  act'or 
charter  of  incorporation  that  the  grantees  shall  not  neglect  to  use 
and  shall  not  misapply  the  powers  granted,  and  that  if  they  do,  the 
condition  is  broken  upon  which  the  corporation  was  created,  and  the 
corporation  thereupon  ceases  to  exist.  And  in  the  cases  in  the  time 
of  Charles  II.  it  was  held  that  the  corporation  might  forfeit  its 
franchise  by  reason  of  the  neglect  or  misconduct  of  its  officers? 

part,  the  corporation  is  diBsolved  M  ta         >  Rex  v.  Os>ioiim«,  1  Ea«t,  S20 ;  Bex 

cninin  purposes.     Bnt  the  king  OMj  ren-  r.  Miller,  S  Tarm  R.  277  ;   Willc  882,  pi. 

oTMt  eitber  with  the  old  or  new  corpor-  801  ;  Howsrd's  Cose,  Hatt.  87  ;  Grant  on 

BtorR."  Corp.  306,  SOS;  Thicknesw*.  Cuial  Co., 

The  leading  anthoritiea  respecting  tbe  4  M.  &  W.  172. 
effect  ot  the  loM  0/ an  integral  part  un,  I  'Block.    Com,    185  j   2    Kyd,    M7  ; 

Bol.  Abr,  514;  Regina  v.  Bewdley,  1  P.  Wille.  chap.  vii.  S25  et  trq.;  Taylors  of 

■Wrait.    207  ;    Banbury's  Cage,    10   Mod.  Ipswich,  1   Bol,  6  ;  Rex  e,  Orosvenor,  7 

346  ;  Rex  v.  Tregony,  8  Mod.  129  ;  Col-  Mod.  IBfl  ;  Smith's  Caae,  4  Mod.  56,  63 ; 

Chester  l>.  Seaber,  3  Burr.  1870  ;  B.  c.  1  B.  o,  12  Mod.  17  ;  Skin.  811  j   1   Show, 

Wm.  Bl.  591,  nhich,  however,  is  said  not  278  ;  Rexv.  Sannders,  3  East,  119  ;  Mayor, 

to   be    a   case  of   the  loss  of  an    integral  i^.  of  Lyme  v.    Henley,  2  CI.  ft  F.  SSI  ; 

part,    but  of  magistrates.      Grant   Corp.  R«i  "■  Kent,   13  East,  220;   Priwtly  B. 

305,  note  ;  Bex  r.  Pasamore,  3  Term  R.  Foulda,  2  Scott  N.  H.  205,  226  ;  Attorney- 

241.     The  foregoiug  cases  are  auecinclly  General  f.  Shrewsbury,  6  Beav.  220.     See 

stated  ty  Mr.  Kyd,  2  Torp.  chap.  v.    See,  reference  arguendo  to  aubject  of  forfeiture 

also,  Mayor,  etc.  of  Coli^hester  f.  Brooke,  of  municipal  charter,  in  Whalenr.  Macomb, 

7  Queen's  B.  383,  and  Mr.  JnsCice  Camp-  76  111.  49  (1875).     The  earlier  American 

be!r>  learned  opinion  in  Bacon  v.  Robert-  oaaea  rel.iting  to  the  dusolulion  ofprivalt 

son,  18  How.  {U.  S.)  480  (1855)  ;  infra,  corpoririiffnii  by  forfeiture  of  their  charters  ; 

sec.  169,  note;  Peoj)Ie  d.  Wren,  4  Scam,  what  nil!  constitute  sufficient  ground  of 

(5  111.)  275,  citingand  relying  on  Colchcs-  forfeiture;   and  tbe  mode  of  proceeding 

ter  V.  Seaher,  iKpra :  Smith's  Case,  4  Moil,  to  ascertain  and  enforce  the  forfeitiire,  are 

53  ;  Smith  v.   Smith,   3  Desaiis.  (S.  C.)  collected,  and  the  result  very  clearly  and 

557  :   Welch  V.  Ste.  GeneTiere,  1  Dillon  satisfactorily  stated,  in  Angell  &  Amea  on 

C.  0.  130  ;  chapters  on  Corporate  Officers  CorjKinitioiis,   clup,   xdi      See,    tlju,  2 

and  Corporate  Meetings,  pott.  Kent  Com.  306. 
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§  166  HOW   DISSOLVED. 


In  the  United  States. 


§  166  (110).  How  olHolvad.  —  Tbeae  varunu  modUi  of  diatotu- 
lion,  except  Uie  fitst,  are  believed  by  the  author  to  be  inapplicable 
to  municipal  corporations  in  thia  country  as  they  are  generally 
created  and  constituted.  Here  it  ia  the  people  of  the  locality  who 
are  erected  into  a  corporation,  not  for  private,  but  for  public  or  quasi 
public  purposes.  The  corporation  is  mainly  and  primarily  if  not 
wholly  an  instrument  of  government.  The  officers  do  not  consti- 
tute the  corporation,  or  an  intend  part  of  it.  The  existence  of  the 
corporation  does  not  depend  upon  the  existence  of  ofiQcers.  The 
qnalified  voters  or  electors  have,  indeed,  the  right  to  select  ofBcers, 
bat  such  officera  are  the  mere  agente  or  servants  of  the  corporation, 
and  hence  the  doctrine  of  a  dissolution  by  the  loss  of  an  int^ral 
part  has,  in  such  cases,  no  place.  If  all  the  people  of  the  defined 
locality  should  wholly  remove  irom  or  desert  it,  the  corporation 
would,  from  necessity,  be  suspended  or  dormant,  or  perhaps  entirely 
cease ;  but  the  mere  neglect  or  mere  failure  to  elect  officers  will  not 
dissolve  the  corporation,  certainly  not  while  the  right  or  capacity  to 

PrivaU  corporaUoni  inay  loH  tMr  legal  creditora  inay  enforce  tbair  claim*  againat 

edttciux,    1.    By  the   act  oF  the  Ugisla-  any  property  belonging  to  the  corporation 

tan ;  2.  By  the  death  of  sU  their  mam-  which  baa  not  pasaed  into  the  hands  of 

ben  ;  3.  By  a  forfeiture  of  Iheir  franchiaea,  bona  Jldt  parchasera  ;  lecond,  every  credi- 

and  4.  By  a  surreuiler  of  their  chnrter.  No  tor  is  presumed  to  contract  with  reference 

other  mode  of  dissolutinn  is  anywhere  al*  to  a  possibility  of  the  dissolution  of  a  cor. 

Indrf  to.     Boston  Glass  Manuf.  r.  Lang,  porato  body.      Miimma   o.   PotoToac  Co. 

don,  24  Pick.  48,  52,  per  Morton,  J. ;  Com-  (holding  that  on  td.  fa.  a  judgment  conld 

monwealth  v.  Union  [us.  Co.,  5  Mass.  230,  not  be  revived,  or  costs  aiijudged,  against 

232  ;  Riddle  ».  Loeka  and  Canals,  7  Mbbr.  a  corporation  legialatively  annulled),  B  Pet. 

ISB  ;  School  B,  Canal,   lie.  Co,,  9  Ohio,  (U.  8.)  281  (1884).     Of  disnolKtion  by  act 

203  ;    Canal  Co.  n.  Railroad  Co.,  4  OiU  t  of  the  legitlaiurt  and  its  eFffCt  on  the  cor- 

Johns.  1 ;   Tiucenuea  University  v.  ludi-  poration,   its  property  and  cjvditors,  aeo 

aua,    14   How.    2S8.      L^slntive  power  the  recent  case  decided  by  the  Court  of 

ander  tbe  head  of  various  constitution&t  Appeals  of  New  York,  in  reference  to  the 

provieioDS  concerning  the  division,  annex,  surface  railway  on  Broadway  in  New  York 

•tion   and   consolidation,   modification  of  city.     People  v.   O'Brien,   111   N.    Y.   1 

charter,  dissolution,  and  nature  of  corpo  (188S).     Anlt,  cbap.  iv.,  sec.  flBn  et  mq. 
rate   property  as  affecting  the  rights  of         Mr.   Grant,  in  his  vork   on  Corpora- 

creililois   and  others.     See  21  American  tions,  comiiders  it  doabtfnl  whi'ther  an 

Law    Beview,    14.     The   dittoliilion  of  a  information  in  the  nature  of  quo  imrrnnfa 

private  eorporatvn  by  authorized  legisla.  will  lie,    in   England,    Rgnlnat  parliamen- 

tive  act  or  judicial  sentence,  does  not  ira-  tary  or  atatute  corpomtinno,  for  usurping 

pair  the  obligation  of  a  contract  any  more  powpri  not  given,  or  miauainf;  those  ron- 

than  tbe  death  of  n  privat<>  person  impairs  ferreil  [Corp.  307,  308  ;  Rex  v.  Nicholson, 

the  obligation  of  his  contract.     This  doc-  )  Str.  EBB)  ;  bnt  in  this  coantry,  the  Inw 

trins   was  based  by    the   coitrt   (3   Pet.  as  to  private  corporatiniiR  ia  indisputably 

281,    cited,    ifffra],   upon   tno   gromids  :  settled,  that  in  meh  caspo an  informatioii 

Firtt,    the    obligation  anrviveB,   and  the  of  thia  kind  way  be  binaght. 


D.qit.zeaOvGoOt^lc 


244  HUNIOIP&L  C0BP0BATI0N3.  J  167 

elect  lemoiDS.'  Iq  this  respect  municipal  corporations  resemble 
ordinary  private  corporations,  which  exist  per  te,  and  consist  of 
the  stockholders  who  compose  the  company.  The  officers  are  their 
agents  or  servants,  but  do  not  constitute  an  integral  part  of  their  cor- 
poration, the  failure  to  elect  whom  may  suspend  the  functions,  but 
will  not  dissolve  the  corporation.* 

§  167  (111).  Burrender  of  Cbartor.  — Since  all  of  our  charters 
of  incorporation  come  from  the  le^latuie,'  a  municipal  corporation 
cannot  dissolve  itself  by  a  murrender  of  its  fnmchise.  The  State 
creates  such  corporations  for  pvUie  ends,  and  they  will  and  must 
continue  until  the  legislature  annuls  or  destroys  them,  or  authorizes 
it  to  be  done.  If  there  could  be  such  a  thing  as  a  surrender,  it 
would,  from  necessity,  have  to  be  made  to  the  l^islature,  and  its 
acceptance  would  have  to  be  manifested  by  appropriate  legislative 
action.* 

1  Wille.  chip.  vii.  and  obaerTationa  at  lolve  the  lurpontion,  there  being  no  «i- 
pp.  325,  S28,  S27.  pi.  8S! ;  Colcheiter  v.  press  proviiiion  of  tlie  cliartei  to  the  cod- 
8eab«r, 8 Barr.(18(IS|; Colchester u.Brookr,  \n.tj.  But  no  aathoiities are  dtad  and  no 
7  Queen's  B.  3SS  ;  Bex  v.  Pssamore,  B  re&Bons  giren,  and  the  conulosion  that  an 
Twm  R.  241  ;  Gnmt  on  Curp.  308  ;  Ba-  actual  dissolution  of  the  corporatioD  re- 
con  e.  Rohertaon,  IB  How,  480  ;  Lowlier  suited  from  a  failure  to  elect,  is  believed  to 
V.  Mayor,  tx..  of  New  York,  6  Abb.  Pr.  be  unsound. 

826 1  Clarka  v.  Bocheater,  6  Abb.  Pr.  107  ;  The  exjstenca  of  a  municipal  corpora- 
Welch  V.  Ste.  Genevieve,  1  Dillon  C.  C.  tion  is  not  consideted  to  be  intempted  in 
180(1871).  That  l\it /ailure  to  tUd  offi-  consequonca  of  a  change  in  the  counciL 
ten  doa  not  dinoJve,  while  the  capitcitj  to  Elmendorfv.  Ewcn,  2  N.Y.  Leg.  Oba.  SS  j 
elect  Temains,  see,  also.  Philips  v.  Wick-  Elmeodorf  d.  Mayor,  ftc  of  New  York,  25 
•m,  1  Paige  Ch.  EGO ;  Commonwealth  v.  Wend.  6S3.  Further,  see  cbapten  rplating 
Culleti,  1  Harris  (Pa.),  133  ;  Presidents,  to  Corporate  Offlcets  and  Corporate  Meet- 
Thompeon,  20  111.  197  ;   Rose  p.  Turnpike  ings,  pod. 

Co.,  3  Wslts(Fa.),  46  ;  People  b.  Wrpn,  4         *  Angell  4  Ames  on  Corp.  sec  771,  and 

Scam.  (5  111.)  275;  Brown  d.   Insurance  cases  there  cited;  People  «.  Faiibaij,  SI 

Co.,  3  La.  An.  177  ;  Welch  o.  Ste.  Gene  IIL  14fl  (1BB»). 
vieve,  tapra;  Green  Township,  B  Watts  k         '  Ji^Ue,  gees.  37,  48,  E4. 
8.  (Pa.)  23  ;  Vinoennea  University  v.  In-         *  "The   creation  of  a  corporate  fran- 

diana,  14  How.  288  ;  Muscatine  Turrve-  chise  ia  an  attribute  of  aovercignty  to  bo 

rdn  V  Fanck,  18  Iowa,  489 ;  Schriber  r.  eierdsed  solely  by  the  supreme  power  of 

Langdale,  SB  Wis.  BIS.     In  Lea  v.  Her-  the  State.    Such  franchise  being  amenahle 

nandez,  10  Tei.  187  (1868),  it  appeared  only  to  the  power  of  its  creation,  it  followa 

that  a  place  waa  incorporated  a«  a  town  that  thii  power  alone  can  question  the  le- 

priortol84S,  that  in  tbeyearjnat  named  galityof  ita  eidstence,  by  such  proceedinga 

the  legislature  passed  an  act  to  incorporate  as  in  its  wisdom  it  may  adopt."    Soitner, 

the  town,  and  that  no  election  for  otliceta  J.     Brennsn   v.  Bradi^ow,  fiS  Tex.  830. 

nor  any  organization  was  had  thereunder  Hunicipel  corporations  incorporated  under 

for  three  years  and  down  to  the  commenrv-  a  general  act,  containing  provisions  for 

menl  of  the  action,  nor  were  there  any  offi-  their  diasolution,  ran  be  disincoqiorated  in 

cers  dtfadtt  acting.      The  court  held  that  the  method  prencribed  in  the  act.     Ham- 

the  failure  to  elect  officers  operated  to  dis.  bleton  c.  Town  of  Deiter,   SB  Ho.  16& 
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§  168  (112).  Forfdtore  of  Corpotata  Ezlstonoe.  — The  doctrine  of 
tforfeUwre  of  the  right  to  be  a  corporation  lias  also,  it  is  believed  by 
the  author,  no  just  or  proper  application  to  our  mwnieipcd  corpora- 
tions.* If  they  neglect  to  use  powers  in  which  the  public  or  indi- 
vidual have  au  inteteat,  and  the  exercise  of  such  powers  be  not 
discretionary,  the  courts  will  interfere  and  compel  them  to  do  their 
duty.'  Oa  the  other  band,  acts  done  beyond  the  powers  granted 
are  void.*  If  private  righta  are  threatened  or  invaded,  the  courts 
will,  as  hereafter  shown,  restrain  or  redress  the  injury.*  With  what 
surprise  would  we  hear  of  a  proceeding  to  forfeit  the  charter  of  the 
city  of  New  York  or  Chicago  because  of  the  misconduct  of  its  offi- 
cers, or  because  the  common  council,  as  in  the  famous  case  against 
the  city  of  London,  were  assuming  to  exercise  unauthorized  powers 
by  ordaining  an  oppressive  by-law.  In  short,  unless  otherwise  spe- 
cially provided  by  the  legislature,  the  nature  and  constitution  of  our 
monicipal  corporations,  as  well  as  the  purposes  they  are  created  to 
subserve,  are  such  that  they  can,  in  the  author's  judgment,  only  be 
dissolved  by  the  l^islature,  or  pursuant  to  legislative  enactment.' 
Hiey  may  become  inert  or  dormant,  or  their  functions  may  be 
suspended,  for  want  of  officers  or  of  inhabitants ;  but  ditsolved,  when 
created  by  an  act  of  the  legislature,  and  once  in  existence,  they  can- 
not be,  by  reason  of  any  de&iult  or  abuse  of  the  powers  conferred, 
either  on  the  part  of  the  officers  or  inhabitants  of  the  incoi-porated 
pUce.  As  they  can  exist  only  by  l^islative  sanction,  so  they 
cannot  be  dissolved  or  cease  to  exist  except  by  legislative  consent  or 
poraoant  to  legislative  provision. 


It  li  tAao  betd,  in  Mcorduice  with  th«  "  It  ii  ixtremelr  donbtfiil  whether  n  mn- 

text,   that  fnmchila  granted  to  manici-  uiciptJ  oorparation  can,   by  a  mere  dia- 

pal  corporations  eannot  he  mrrftuUnd  by  claimer,  aurrender  a  fnnohise   in  which 

them.      A  city  owning  the  franchise  of  not  only  the  corporation,  but  a  huge  por- 

txdlecting  toll  on  freight  pasaing  through  lion   of    the   State's  population  residing 

the  channel  of  a  river,  contracted  with  within  the  dty'e  limits,  aa  well  aa  of  the 

ft   firm    that,    in    eonnderation    of   city  commercial  world,  are  intereated."   Morris 

bonda  deiivered,  the  firm  should  construct  v.  State,  65  Tex.  G3. 

and  maintain  the  channel,  collect  tolls,  '  See  Welch  v.  8te.  Geneweve,  1  Dil- 

Kid.  with  the  prooeede,  pay  off  the  honda.  Ion  C,  C.  130  (1871),  arffum^- 

In  antwer  to  an  iuformation  in  the  na-  *  jint*,  chap.  t.  «ec  08  ;  pod,  chapter 

tnre  of  fuo  toairtnUe  requiring  the  city  on  Handamng. 

and  the  ftrm  to  ihow  c*dm  why  tbey  as-  *  Anit,  aea.  89,  and  notea. 

antned  aathority  to  collect  toUa,  the  dty  *  See  chapter  ziii.  on  Remedies  to  pre- 

disclaimed  all  right  to  c^lect  them,  and  vent,  correct,  and  redress  Illegal  Corporate 

asked  that  the  proceeding  he  dismissed  as  Acts,  pott,  sees.  006-931. 

to  it    Slid,  that  the  city  conld  not  be  di-  *  Meriwether   t.   Garrett,    102    U.   8. 

vested  of  so  Taluable  a  right  without  a  473  (ISSO)  ;  Mobile  «.  Wataon,  116  U.  8. 

hGoringin  coort,  and  was  a  necessary  party  2S9(13BS).  More  fully  see,  anU,  chap.  iv. 

to  the  proceeding.     IFillit,  C.  J.,  said  :  sees.  67-W,  and  pott,  aec*.  169  a,  170. 
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§  169  (113).  ESeot  ol  DlsaolnMoD  at  Conunon  Law.  —  At  common 
law,  a  corporation,  of  whatever  kiud,  which  was  wholly  diasolved, 
was  considered  to  be  civillj  dead ;  and  Uie  effect  vxib  that  their  lands 
reverted  to  the  grantor  or  his  heirs,  and  the  ddits  of  the  corporation, 
whether  owing  to  or  hj  it,  were  extinguished.  Leases  made  by  the 
corporatioa  would  cease  because  of  the  reversion  of  the  lands  to  the 
original  owners ;  and,  for  the  same  reason,  lands  given  to  or  held  by ' 
the  corporation  for  charitable  purposes  would  be  lost.*  These  in- 
conveniences and  results  are  so  disaatrous  that  the  English  courts, 
as  the  more  recent  cases  before  cited  will  show,  have  doubted  and 
limited,  although  they  may  not  have  overthrown,  the  doctrine  that 
municipal  corporations  may  be  totally  dissolved.  These  consequen- 
ces of  a  dissolution  of  a  corpoiation  attached  to  all  corporations, 
eleemosynary,  municipal,  and  private ;  and  since  this  doctrine  has, 
in  this  country,  been  generally  rejected  as  to  private  corporations 
organized  for  pecuniary  profit,  and  rests  upon  no  foundation  in 
reason  or  justice,  it  may  perhaps  safely  be  affirmed  that  it  would  not, 
on  full  consideration,  be  applied  to  the  dissolution  of  a  municipal 
corporation  by  an  absolute  and  unconditional  repeal  of  its  charter, 
or  to  the  case  where  the  charter  of  such  a  corporation  is  forfeited,  if 
that  may  be  done,  by  judicial  sentence.  Therefore,  the  leases  of 
a  corporation  would  not  be  disturbed  by  its  dissolution,  nor  would 
its  lands  held  in  fee  revert,  nor  would  those  held  in  trust  for 
charitable  purposes  be  lost,  since  equity  would  supply  trustees.' 

1  Co.  Litt.  13  ;  1  Lfl».  237  ;  Koiglit  ».  of  New  York,   1888.     People  v.  O'Brisn. 

WbIIs,  1  Lut.  619  ;  Rex  v.  Sandera,  S  East,  III  N.  Y.  1.     AtiU,  «6C  68  o. 
119  ;  Attomey- General  v.  Gowor,  9  Mod.  The  geuenil  subject  of  the  e^rt  of  a 

226  :  1  Bol.  Ahi.  816  ;  Colchester  v.  Sea-  diatoltitim  of  a  privale  corporation  ii  ei- 

bcr,  S  Ban-.  (1806);  Willc.  SSO,  pi.  SS8;  2  teciiTelj  dUcusscd  by  Mi.  Jastics  Camp- 

Kyd,   G16  ;  Hex  v.   Paasmoro,  3  Tmn  R.  btU,  in  Bacon  v.  RobertsoD,  tupra.     The 

247  ;  Grant,  Corp.  806  ;  Colchester  ■.  case  was  a  bill  in  chancery  by  the  stock- 
Brooke,  7  Queen's  B.  383  ;  Commonwealth  holdcra  of  a  bank,  whose  charter  had  been 
B.  Roxbury,  9  Cray,  GIO,  note.  judicially  forfeiled,   for  a  distriliution  of 

*  Ante,  leca.  61,  80  ;  chapters  on  Cor-  the  surplus  after  the  psymeat  of  the  debts, 

porate  Bound&riea  and  Property,  poa.  Ba-  and  the  relief  was  granted.     The  Supreme 

con  B.  Robertson,  18  How.   (U.  S.)  480  Court  of  the  United  States  seemed  to  be 

(1855t;  Gintrd  i>.  Philadelphia,  7  Wall.  1  of  opinion  that,  upon  the  general  prind- 

(1868) ;  Mumms  v.  Potomiic  Co.,  8  Pet  pit  of  equity  juriipTudaux,  and  mOuiut 

281  (1834);  Carran  v.  Arkansns,  IE  How.  italiOory  aid,  the  surplus  of  the  assets  of  a 

IIT.S.J312;   2  Kent,  307,  note  i   Angell  corporation  for  pecuniary  pro&t,  after  the 

&  A,mra,  Corp.  778  a;  Coalter  v.  Robert-  payment  of  debts  and  expenses,  belonged 

son,  24  Miss.   278  ;   Comity  Comm'rs  n.  to  the  shareholdera  ;  that  the  creditor  of 

Cox,  6  Ind.  403  ;   State  e.  Trustees,  Ac.  such  a  corporation,  dissolved  or  declared 

G  Ind.  77  ;  Tincennes  University  d.  Indi-  forfeited  hy  judgment  upon  ^vo  tmrranla 

ann,   14   How.   S6S  ;  Owen  v.  Smith,   31  or  judicial  sentence,  has,  without  a  statute 

Bnrb.  641  ;  Commonwealth  «.  Kovbury,  8  to  that  effect,  a  claim  in  eqnity  upon  the 

Gmy,  610,  not«.    See  also  Broadtcay  Rail-  corporate  property  for  the  satisfaction  of 

uajp  Cam,  decided  by  the  Court  of  Appeals  his  debt  j  that  lands  conveyed  to  the  uor> 
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§  169  a.  BSeot  of  Dluolntton  in  thla  Coontry,  —  The  correctness 
of  the  prediction  which  the  author  ventured  in  the  laat  section  to 
make,  that  the  oommon-law  consequences  of  the  dissolution  of  a  corpo- 
ration would  not  be  applied  in  this  cowiUry  to  the  dissolution  of  a 
municipal  corporation,  has  since  been  adjudged  by  the  Supreme 
Court  of  the  United  States,  and  by  other  tribunale.  The  legislature 
absolutely  repealed  the  charter  of  an  indebted  city,  abolished  all  of 
the  municipal  ofQces  therein,  and  established  in  the  place  of  the  late 
city  government,  a  new  local  oi^amzatiou  with  the  means  of  self- 
government.  The  acta  which  abolished  the  old  and  established  the 
new  organization  made  no  provision  for  the  payment  of  debts  of  the 
annihilated  city  corporation,  and,  in  fact,  provided  that  the  succes- 
sor organization  should  not  be  liable  therefor,  and  that  any  taxes 
raised  within  the  new  organization  should  not  be  applied  for  the 
payment  of  the  debts  of  the  late  corporation. 

poration  in  tee  and  for  &  fall  price  do  not  le^tn  in  the  aT^ment  of  the  quo  uurranfo 
TBTert,  and  that  the  stockholder,  as  to  the  against  the  city  of  Loudon,  was,  perhaps, 
■Diptos  after  payLug  the  debta,  Btande  "  mm  tUJlnitur  in  jure."  (See  atUc,  Intro- 
npoQ  founds  as  high  and  has  claima  aa  du<;tOT7  Chapter,  sec  S.)  Solicitor  Fijidi, 
irreaiatibla  aa  the  creditor  before  had.  who  ai^ed  for  the  crowu  in  that  cause. 
The  uaiud  consaqnencea  of  a  diwolntioii,  admitted  :  "  I  do  not  Bod  any  judgment 
■»  stated  b;  the  teit-writen^  if  correct,  in  a  gruo  warraalo  of  a  corporatioD  being 
which  was  doubted,  were  deemed  inap-  forfeited."  IWiy,  on  behalf  of  the  city, 
plicable  to  moneyed  or  trading  corpora-  said:  "The  dissolving  a  corporatico  by  a 
tiona.  judgment  in  law,  as  is  here  sought,  1  be- 
lli the  coarse  of  his  admirable  opinion,  lieve  is  a  thing  that  never  came  within  the 
the  learned  jnatice  observed  :  "The  com-  compass  of  any  man's  imagination  till 
mon  law  of  Great  Britain  was  deficient  now  ;  no,  not  so  much  ss  the  putting  of  a 
in  sapplying  the  iastramentalities  for  a  case.  For  in  all  my  search  (and  upon  this 
speedy  and  jost  settlement  of  the  aifaira  of  occasion  I  have  bestowed  a  great  deal  of 
an  insolvent  corporation  whose  charter  had  time  in  searching),  I  cannot  find  that  it 
been  forfeited  by  judicial  sentence.  The  even  so  mnch  aa  entered  into  the  conwp- 
opinion  usually  eipteaeed  as  to  the  eOect  tion  of  any  man  before ;  and  1  am  the 
of  such  a  sentence  was  unsatisfictoiy  and  more  confirmed  in  it  because  so  learned  a 
questioned.  There  had  been  intlanca  in  gentleman  as  Mr.  Solicitor  baa  not  cited 
OrtatSrilaaKif  the  dimilution  of  public  vr  any  one  such  case  wherein  it  has  been  (I 
teeUtioMtUal  corponUvms  by  the  exertion  do  not  say  adjudged,  but)  even  so  mnch  as 
of  pablio  authority,  or  as  a  consequence  of  qaeetioned  or  attempted  ;  and,  therefore,  I 
the  death  of  their  members;  and  Jiarlia-  may  very  boldly  call  thisacase  pn'mce  M- 
ntent  and  the  courts  had  affirmed,  in  these  jnvmianU."  The  argument  of  Poller/cn 
instances,  that  the  endowments  t^ey  had  was  equally  positive. 
received  from  the  prince  or  piotis  founders  The  power  of  courts  to  adjudge  a  for- 
woutd  revert  in  such  a  case."  Slat,  de  feitore  so  as  to  dissolve  a  corporation 
.  TotU  Templariorum,  17  Edw.  II.j  Dean  was  affirmed  in  that  case,but  the  elf't 
and  Canons  of  Windsor,  Godb.  211  ;  John-  of  that  judgment  was  not  illustratei!  by 
nn  B.  Norway,  Winch.  37  ;  Owen,  73 ;  8  any  execution,  and  the  courts  were  i^p- 
Vin.  Abr.  2S0.  What  was  to  become  of  tieved  from  their  embarrasainpnt  by  an  ibT 
their  persoikal  estate,  and  of  their  debta  of  parliament  annulling  it.  Smith's  cssi>, 
oud  credits,  bad  not  been  settled  in  any  *  Mod.  63  ;  Skin.  310  ;  8  St.  Trinls,  1345. 
a^jadioated  case,  and,  as  was  said  by  Pot-  See  i&.  1042.     Nor  have  the  discussion 
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The  Supreme  Court  of  the  Uiiited  Slates  dismifised  a  biU  in 
equity  of  s  creditor  seeking  for  relie£  It  decided  that  the  property 
held  by  the  repealed  corporation  for  public  uses,  such  aa  public 
buildings,  wharves,  fire  engines,  and,  generally,  all  property  held 
for  governmental  pui-poses,  could  not  be  subjected  to  the  payment 
of  the  debts  of  the  city.  It  further  decided  that  upon  a  repeal  of 
its  charter  such  property  passed  under  the  immediate  control  ot 
the  State,  since  the  power  delegated  to  the  city  in  that  respect  had 
been  withdra^'n.^  It  also  decided  that  the  private  property  of  in- 
dividuals could  not  be  subjected  to  the  payment  of  the  debts  of 
the  city,  except  through  taxation,  and  that  the  power  of  taxation 
being  legislative  it  could  not  be  exercised  otherwise  than  under 
the  authority  of  the  l^islature.'  As  to  private  property  —  that 
is,  such  as  was  owned  by  the  mmiicipality,  not  for  public  or  mu- 
nicipal uses  —  it  would  of  course  be  liable  to  the  claims  of  cred- 
itors, but  subject  thereto,  it  would  be  under  the  control  of  the 
legislature. 

ainoe  the  Rerolutioii  extended  our  knovl-  Ths  qn««Hon  ocean  hen.  Could  puUi^ 

edge  upoD   thu  intricate   aabjecC      The  meut  iateifere  I    And  the  aniwer  would 

catie   of  Rez  v.  Ainsry,  2  Term   R.  GIS,  be    bj  their   anthorizing   ■  lait   to   be 

hu  exerted  tuoch  inflaence  upon   text-  brought,  D<7tirith8tandLag  the  dinolntioD. 

nriten.     The  questioas  were,  whether  >  These  are  all  case*  of  muoieipal  corpon* 

judgment  of  eeiznre  qwiqut  opon  a  de-  tions  where  the  corporetort  hid  no  righti 

fault  WW  final,   tind  if  ao,   whetbei  the  in    the    property  of   the    oorporatioQ  in 

king's  grant  of   pardon   and  rentitation  tevenlt;." 

would   overreach    and    defeat   a   chut«f         '  Subatantiall]'  the  aune  prlndplae  aa 

granting  to  a  new  body  of  men  the  same  to  the  effect  of  the  dibsolution  of  a  muni- 

libertiee^  intermediate  the  seizare  and  the  dpal  corporation  by  a  repeal  of  its  charter 

pardon.    The  king's  bench,  relying  upon  upon  its  property  H^ts,  ate  laid  down  in 

the  Year-Book,  diecoTered  that  it  did  not  the    opinion   of    Mr.    Justice   Field    in 

Biipport  the  conclusion  drawn  from  it,  and  BronghUn   v.    Pensaoola,    BS   C.   3.   !M 

Chief  Baron  Eyre  aaya  that  "  L.ord  Cote  (1876),  at  pp.  268,  26S  ;  noted  infra,  mo. 

hod  adopted  the  doctrine  too    hastily."  170,  note. 

The  discusdona  upon  this  case  show  how         *  Meriwether   v.    Oarrett,    102   U.  &> 

much  the  knowledge  of  the  writ  of  quo  472  (1S80).      PreciKlj   what  the  court 

mirranio,  as  it  had  bneu  used  and  applied  means  by  the  statement  "  that  the  power 

under  the  Plantngeneta  and  Tndora,  had  of  taiation  .is  l^islative  and  cannot  be 

gone  from  the  memories  of  courts  and  law-  exercised  otherwise  than  under  the  author- 

yers.   i  Term  R.  122  ;  Tan.  on  Quo  War.  ity  of  ths  legislature"  remain*  to  be  de- 

U.     In   Colcheater   v.   Seaber,   8    Burr,  termined  in   that  tribunal.     It  certainly 

(1866),  where  the  suit  was  apnn  *  bond,  meant  in  that  ea«e  that  the  po war  could 

and   Ute  defence  was  that  certain   facts  not  be  set  in  motion  \ij  a  bill  in  equity, 

had  occarred  to  dissolTe  the  corporation.  Whether  it  meant  that  the  power  of  taxa- 

aod  tliat  the  creditor's  claim  was  extin-  tion  aa  a  means  of  paying  the  debts  of  the 

guished  on  the  bond,  Lord  Mrmifidd  said,  repealed  corporation  did  not  survive  such 

"  Without  an  eipreaa  authority,  ao  strong  tepeid  and  tbe  legislative  prohibition  of 

as  not  to  be  gotten  over,  we  ou^t  not  to  the  exeroiae  of  such  power,  can  only  be 

determine  so  much  against  reason  aa  that  known  when  thia  preciae  question  ariaaa 

parliament  should  be  oUlged  to  interfer*.  for  judgment 
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§  170  (114).  lOf^tM  of  Cradlton  on  a  DlMolntlon. — The  rights 
of  creditors  of  municipal  corporations  are  elsewhere  more  fully  con- 
sidered.^ The  doctrines  of  the  Supreme  Court  of  the  United  States 
may  be  thus  briefly  summed  up :  — 

1.  The  rights  of  creditors,  based  upon  the  obligation  of  their  con- 
tracts, are  protected  by  the  Constitution  of  the  United  States  against 
subsequent  legislation  impairing  the  same. 

2.  It  has  often  been  decided,  and  is  the  settled  doctrine  of  the 
Supreme  Court,  that  the  remedies  subsisting  in  a  State  when  and 
where  the  contract  is  made  and  is  to  be  performed,  are  a  pait  of  its 
obligation,  and  that  any  subsequent  law  of  the  State  which  so  affects 
those  remedies  as  substeintieJIy  to  impair  and  lessen  the  value  of  the 
contract,  is  forbidden  by  the  Constitution  of  the  United  States,  and  is 
therefore  void.  Applying  this  principle,  it  is  held,  that  if  the  muni- 
cipality E^rees,  as  a  part  of  its  contract,  that  the  creditor  shall  have 
the  right  to  a  special  tax,  the  statute  giving  this  right  cannot  as  to 
such  creditor  be  repealed,  unless  there  be  substituted  in  its  place  a 
remedy  l^^y  equivalent  in  value  and  efficacy.^ 

3.  The  I^islature  in  its  sympathy  with  insolvent  and  repudiat- 
ing municipalities  has  sometimes  gone  so  far  as  absolutely  to  repeal 
their  charters,  and  in  some  form  to  substitute  or  authorize  new 
municipal  organizations  in  their  place.  Instances  of  such  legisla- 
tion in  respect  of  the  cities  of  Memphis,  of  Brownsville,  of  Mobile, 
and  of  some  other  places,  are  given  in  the  notes  to  this  section. 
The  State's  plenary  power  over  its  oiunioipal  corporations  to  change 
their  oiganization,  to  modify  their  method  of  internal  government, 
or  to  abolish  them  altogether,  is  not  restricted  by  contracts  entered 
into  by  the  municipality  with  its  creditors  or  with  private  persona. 
An  absolute  repeal  of  a  municipal  charter  is  therefore  effectual  so 
far  as  it  abolishes  the  old  corporate  organization ;  but  where  the 
same,  or  substantially  the  same  inhabitants  are  erected  Into  a  new 
corporation,  whether  with  extended  or  restricted  territorial  limits, 
such  new  corporation  is  treated  as  in  law  the  successor  of  the  old, 
entitled  to  its  property  rights,  and  subject  to  its  liabilities. 

4.  As  to  the  mode  of  enforcing  such  liabilities  difficult  questions 
have  arisen,  some  of  which  cannot  at  this  time  he  said  to  be  clearly 
settled.  It  may,  however,  we  think,  be  considered  as  definitively 
determined  by  the  Supreme  Court,  that  the  levy  and  collection  of 

1  jfnte,<im,'p.iT.;poM,mca.SSSetMq,,  the   indebted    mnnicipttUtj   i»   left    iw- 

8S1  1-861  e.  toached  by  tbs  lej^isIaturB,  but  the  subse- 

*  Seibart    v.    Lewu,    123  U.   8.   231  qnect  legislBtion  intpairs    the    creditor*! 

(1898),  noted  more   Fully  poet,  sac   S61,  lemedj  as  it  existed  tX  the  date  of  the 

ttaods  as  the  type  of  tble  clsss  of  cwee,  —  contract.     Muny  other  eaaea  to  thp  same 

thu  it,  when  the  eotporate  exiatenM  of  effect  are  cited  in  the  uotei  U  this  sevtioa 
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taxes  cannot  be  enforced  in  or  by  tbe  Circuit  Courts  exercising  equity 
juiisdictiou,  but  oiily  by  appropriate  remedies  in  the  court  of  law, 
chief  among  which  is  the  remedy  by  mandamiis.^ 

5.  If  the  legislature  repeals  the  charter  oi'  the  debtor  corporatioa 
and  dissolves  it,  and  makes  oo  provision  for  its  debts,  and  it  has  no 
private  property  subject  to  execution,  and  there  is  no  resource  for 
the  payment  of  such  indebtedness  but  taxation,  then  if  no  new  or 
successor  corporation  be  or^uized,  and  if  no  instrumentalities  of  the 
taxing  power  remain  subject  to  the  process  of  the  courta,  the  riglits 
of  creditors  are,  in  fact,  impaired  or  destroyed,  and  it  would  seem 
that  the  conrts  are  in  such  case  practically  powerless  to  prevent  this 
result ;  and  that  the  creditor's  only  remedy,  which  he  would  be  very 
apt  under  the  circumstancea  to  consider  illusory,  is  to  appeal  for  re- 
lief to  the  legislative  department  of  the  government,  that  is  to  say, 
'  to  the  very  department  that  of  set  purpose  adopted  the  hostile  en- 
actments that  cut  down  and  destroyed  his  rights  and  remedies.* 

1  Thompsoa  v.  Allen  Coonty,  lllS  U.  exUtiDg  creditors,  of  the  remedies  io  foK« 

S.   fiSO  (1886).     Mr.  Juatice  MilUr  here  when  their  contncts  were  entered  into,  or 

reviews  the  preTious  cues  on  the  point,  of  others  legnlly  equiTsleot  thereto,  may, 

mi  re-affirms  the  wsDt  of  any  jarisdiction  wo  think,    b«   reganled  as   yet  open  to 

in  equity  to  levy  ftnd  collect  taxes  for  the  further  diacasKion  and  mote  definite  Mcer- 

satisfaction  of  jodgmenta  against  munici-  toiument. 

palities.    Tbedoctrineof  wantofjuriedic-  On  tht  general  iuijeti  of  the  right  of 

tiou  in    equity  is  maiutained,   although  eraliioTt  of  indebted  and  disnlved  muni- 

the    remedy  at   law    by    mandamus    haa  dpalitia,   gee :    AnU,   ch&p.   iv.  pamm  ; 

proved  ineOectual,  and  no  officers  can  be  particuUrly,  sees.  SB,  70,  71 ;  post,  aeca.  171, 

found  to  perforin  the  duty  of  levying  and  186-189  ;  Cooley,  Const.  Lim.  290,  292  ; 

collecting  the  taxes.     See,  further,  cases  Cooley,  Taifntioti  (2d  ed.)  75  ;  Curran  d. 

cited  in  the  note  to  this  section  ;  alsopiwl,  Arkansas,  IS   How.  (U.  S.)   313;  Bacon 

chaps.  XX.  and  xiii.  ^-  Kobertson,  lupra  ;  2  Kent,  S07,  note  ; 

'  Heine  ».    Levee  Commissioners,    IB  Broughton    v.   Pensacola,  S8   U.  S.   268 

Wall.  855;   Bees  o.  Watertown.  IB  Wall.  (1878)  i  Observationsof  Ke(d,  J.,  p.  268  ; 

107  ;    Barkeley  e.   Levee  Comniisiiioners,  Milner's  Adrax.  v.  Pensoools,  2Woods,0.C 

93  U.  8.  258  ;  Meriwether  i..  Garrett,  102  642  (1875)  ;  Laird  «,  City  of  De  Soto.  2« 

U.  8.  in  ;  Thompson  v.  Allen  County.  Fed.   Eep.  421  ;    Roaii  u.  Wimberly,  60 

lis  U.  8.  B50  ;  Amy  v.  Wsteitown,  130  Miss.  31B ;  Brewia  o.    Duluth,    13   Fed. 

U.  S.  301  (1888).  H«p.  384  ;  8.  c  B  Fed.  Rep.  747 ;  Garrett 

Mr.  Hare  regards  such  legislation  as  a  »■  Memphis,  5  Fed.  Kcp.  860 ;  Indianapo- 

frand  opon  the  coustitiitional  prohibition  lis  »■   Indianapolis  Qas  Co,  fiS  Ind.  899, 

against  the  Ipgialative  im[iairmcnt  of  con-  approving  text ;  County  Comm'rs  t.  Coi, 

tract,  and  consequently  invalid.     1   Am.  fl  Ind.  403 ;  State  r.  Tmstees,  5  Ind.  77  ; 

Const.  Law,  640.     Bat  the  view  that  such  Coulter  v.  Robersou,  34  Uiaa.  278  ;   Oel- 

legisktion  \a  invalid  does  not  seem  to  be  pclie    o.    Dubur[ue,  1  WalL  17C  (1835) ; 

consistent  with  the  decisions  of  the  So-  Von  Hoffinan   r.   Qnincy,   4  Wall.  C8S ; 

pteme  Court  on  the  precim  point.    The  Welch  v.  Ste.  Qenevieve,  1    Dillon  C.  C 

exact  limits,  honrver,  of  legislative  power,  130;  Thomson  v.    Lee  County,  8  Wall. 

in  respect  of  depriving  the  creditflrs.  even  327  ;  Havemeyer  v.  Iowa  County.  3  Wall. 

by  a  general  repeal  of  the  charter  and  in  294  ;  Butz   v.    Muscatine,   8   WalL  67S  ; 

connpction  therewith  by  pmhibitioiiii  of  the  Lansing  v.  Treasurer,   ftc,  1   Dillon  C. 

exercise  of  the  taxing  power  in  behalf  of  C.  622  ;  Soulier  v.  Madison,  IS  Wis.  30; 
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§  171   (llo).    Changes    not   unotmtlim    to    u.    Diaaolntlon.  —  The 

name  of  aa  iDCorpumted   place  may   be  changed,  its   boundary 

Smith  V.  Appletan,  IB  Wiv  iS8  ;  Blake  C61.  Tbe  pTohibitians  agsiiirt  exereUitig 
e.  Railroad  Co.,  30  N.  U.  485  ;  camjitire  tbe  taxiiig  puwer  held  to  be  void  no  bi  a* 
BichmQDd  Oasliglit  Co.  v.  MiddlHlown,  tbay  alfeut  the  taiiiig  powera  of  tbe  formar 
5»N.  r.  328  (1874)  ;  poat,  693;  Wolffs,  corporatioas,  which  became  apart  of  tbe 
New  Orleans,  103  U.  S.  368  ;  Bestty  «.  oontracts  enUrad  into  by  them.  Devet- 
The  People,  6  CeL  G38.  eauz  v.  City  of  BrennaTille,  3S  Fed.  Kep. 
Mtmphia  Cilg  Out :  The  uity  of  Jfsin-  712  Imandamut  issued  to  the  taxing 
phu,  in  Tenntuet,  haring  become  iusol-  diathct  to  enforce,  by  taxation,  the  pay- 
vent  and  unable  to  meet  its  obligationa,  meot  of  judgments  against  the  old  coqio- 
the  legislature  of  that  State  in  1879  re-  rations).  Compare  with  Meriwether  *. 
peaied  all  lawi  by  v^iA  if  had  btes.  incur-  Gamtt,  Heine  v.  Leviie  Comm'ra,  aod 
pOToted,  ajid  passed  a  general  act  estab-  other  like  cases  in  the  Supreme  Court  of 
Ukhing  what  wen  tenned  "  Taxing  Dis-  the  United  States,  as  to  the  power  to  com- 
tricts  "  as  a  "  means  of  local  government  pel  th«  levy  of  taiet,  notwithstanding  the 
for  the  peace,  safety,  and  genei»l  welfare  "  repeal  of  the  eharter  and  the  probibiUon 
of  "communitiea  emlxBced  iu  the  territo-  by  the  legiBlatoie  to  the  new  officers  to 
rial  limits  of  all  such  municipal  corpora-  levy  and  collect  taxes  for  the  payment  of 
tiona  "  as  had,  or  might  have,  their  cbarter«  the  debts  of  the  dissolved  municipality, 
abolished  or  might  surrender  them  under  Mobile  City  Case:  The  City  of  Mobile 
the  act.  In  lasi  a  similar  act  established  being  largely  in  debt,  the  legislature 
"  taxing  districts  of  the  second  class  "  for  passed  an  act  nptaling  the  charter  uf  the 
communities  having  a  population  of  less  city  and  declaring  Oiat  liie  corporation  «ku 
than  80,000.  They  were  invested  with  tha-eby  diaolvid  and  aboliihtd.  Tbe  act 
practically  all  the  powers  usually  conferred  provided  for  the  appointment  by  the  Qov- 
upon  municipal  corporations,  except  that  eruor  of  three  commissianers  to  take  pos- 
of  levying  taxes,  which  was  expressly  re-  session  of  the  property  end  assets  of  the 
served  to  the  legislature,  and  that  of  isau-  city,  except  property  held  for  the  public 
ing  evidencM  of  indebtedness.  It  was  use  and  goTemmental  purposes,  and  apply 
also  expressly  provided  that  the  taxing  the  same  under  the  orders  of  the  Court  of 
districts,  so  created,  AmUd  not  pay,  or  be  Chancery  to  the  payment  of  the  debts  of 
liable  for,  any  debt  created  by  the  extinct  the  city,  giving  [Terence  to  the  floaUug 
carporations,  and  that  no  taxes  collected  debt.  On  tbe  same  day  the  It^slature  in- 
under  the  act  should  ever  he  used  to  pay  corporated  the  Port  of  Mobile,  which  in- 
such  debts.  (For  a  succinct  statement  of  eluded  all  the  thickly  settled  and  closely 
the  principal  features  of  this  legislation,  built  portion  of  the  fonnet  City  of  Mobile  ; 
see  Meriwether  d.  Garrett,  102  U.  S.  472,  and  all  of  the  $16,000,000  of  the  taxable 
by  Mr.  Justice  Field.  Ante,  sec.  ISB  a.)  property  of  the  city  but  $000,000  was 
The  orgauixations  formed  under  these  inclnded  within  the  limits  of  the  Port 
acta  are  unlfonnly  held  to  be  municipal  of  Mobile,  and  fourteen-Gfteenths  of  the 
corporations.  State  v.  Taxing  District  of  inhabitants  of  the  City  were  inhabi- 
Shclby  Co.,  16  Lea  (Tenn.),  240  ;  Lea  tants  of  the  Port  of  Mobile.  It  limited 
v.  State,  10  Lea  (Tenn.),  47S  (districts  the  powers  of  the  Fort  of  Mobile  to  the 
of  the  second  claaa)  ;  Lnehrman  v.  Taxing  levy  of  a  tax  of  six-tenths  of  one  per  cent. 
District,  2  Lea  (Tenn.),  425;  O'Connor  and  prohibited  its  anthorities  from  exer- 
V.  Memphii,  6  Lea  (Tenn. ),  730 ;  (holding  cising  any  other  powers.  Two  queatioits 
also,  that  a  snit  against  the  old  corpora-  arose,  namely :  Whether  a  preceding  cred- 
Uon  may  be  revived  against  the  taxing  itor  was  entitled  to  a  Judgment  against 
district).  Thiy  may  be  sued  as  an;  other  the  Port  of  Mobile  on  the  obligations  of 
municipality.  Uhl  v.  Taxing  District,  the  Oily  of  Mobile ;  and  second,  whether 
8  I.ea  (Tenn-),  610.  As  to  who  may  vote  the  powers  of  taxation  in  existence  at  the 
on  proposition  to  organise  nnder  the  act  date  of  the  creation  of  the  debt  by  the 
see   Pepper  v.   Smith,   15   Lea  (Tenn. ),  City  of  Molnle  could  be  enforced  iu  fkvoi 
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enlarged  or  dimimshed,  and  its  mode  of  government  altered,  and 

yet  the  corporation  not  b«  dissolved,  biU  in  law  remain  the  tame} 

of  the  oreditor.     Both  of  these  propod-  legisUtiou,  or  if  changed,  ■  SDbaUntul 

tious  nere  decided  iu  favor  of  the  creditor,  equivaleut  mmt  b«  provided ;    th>t   iio 

The  court  etsled  the  geceial   proposition  snch  c!qutvident  was  here  provided.     The 

involved  M  fbUowB :  -_  court  enfweed  the  contnuit  by  which  the 

"  We  are  of  opinion,  npon  this  state  City  of   llobile,   iii  issuing   the   bonds, 

of  the  statutee   and  facta,   that  the  Port  agreed  to  levy  a  special  tax  for  the  pa;- 

of  Mobile   is  the  Iqtal  Bucccesor  of  the  ment  of  the  principal  and  interest,   and 

City  of  Mobile,  and  liable  for  its  debts,  held  thst  ai  to  the  holdur  of  sach  bonds 

The  two  corporationa  were  composed  of  Che  obligation  to  levy  each  ipeoiai  Xkx 

BubatautiaJly  the   same    community,    in-  wa*  in  forae,  and  rested  upon  the  Port  of 

eluded  within  their  limite  subabtDtisUy  UobQe,  and  accordiagly  directed   a  per- 

the  same  taxable  property,  and  were  at-  emptory  tiuauUaiuu  to  issue  for  the  Kutis- 

gasiieil  for  the  same  general  purpoeee.  taction   of  the   judgment  in  eecordance 

"  Where  the  legislature  of  a  State  has  with  the  provisions  in  that  behalf  in  forra 

given  a  local  commuuity,   living  within  when  the  obligation  was  created.     Mobile 

deaignated  boundaries,    s  niuaicifal    or-  c.  Watson,  116  U.  S.  £88  (1886). 
ganisation,  and  by  a  labsequent  act,   or         City  of  Selma  Gate ;  In  Amy  e.  Selma, 

aeries  of  acts,  repeals  its  charter  and  die-  77  Ala,  lOS,  it  was  held  that  a  new  corpo- 

Mlves  the  corporatioa,  and  incorporates  ration  tiamed  "  Selma,"  erected  to  replace 

sobstantially  the  same  people  as  a  muni-  one  named  "  City  of  Selma,"  which  had 

cipal  body  onder  a  new  name  for  the  same  been   diesolTed,   was    its  sncoessor,   and 

general  purpose,  and  the  great  mass  of  liable  for  its  debts  ^*s  here  in  an  action 

the  huable  property  of  the  old  corpora-  upon  a  judgment  recovered  against  its 

tion  is  included  within  the  limits  of  the  predecessor.     See,  also,  Heyer  n.  Porter, 

new,  and  the  property  of  the  old  corpora-  OG  CbL  S7. 

tioD  used   for  pnblio  purposes  is  trans-  Toum    of  foAota   Cam:   In  Hill   v. 

ferred  without  conaideration  to  the  new  Eahoha,  S6  Fed.  £ep.  S2  (1883),  it  ap- 

oorporation  for  the  aame  public  nsee,  the  peered  that  the  fown  of  Ksbolca  was  duly 

latter,  notwithstanding  a  great  reduction  incorporated  under  the  general  statute  of 

of  its  corporate  limits,  is  the  raocessor  in  Missouri,  in  1869,  and  performed  various 

law  of  the  former,  and  liable  for  its  debts  ;  corporate  acts,  among  othen  issuing  cer- 

and  if  auy  pert  of  the  cieditors  of  the  old  tiin  railroad  aid   bonds.      In   1886,   its 

corporation  are  left  without  provision  for  charter  was  forfeited  for  non-user  in  a  joo- 

the  peymeut  of  their  claims,  they  can  en-  oeeding  by  quo  v>arranto,  and  thereupon 

force  satiabction  out  of  the  new."  the  eity  of  Eahoka,  embracing  ptacticslly 

The  court  considered  this  concIusioB  bi  the  same  territory  and   popolation,   was 

be   supported  by  Girard  v.  Philadelphia,  tnoarporated  under  existing  laws  aa  a  ci^ 

7  Wall.   1 ;   Broughton  o.  Pensacola,   88  of  the  fourth  class.     Held,   in  an  action 

U   a.  260,  270  ;  Mount  PleBsaut  v.  Beck-  upon  the  coupons,  that  the  city  of  Kahoka 

with,  100  O.  8.  S14  ;  O'Connor  v.  Mem.  was  liable  for  the  bonds.      "Municipal 

phis,  fl  Lea  {Teno.),  730;   and  Amy  v.  eorporations  cannot  extinguish  their  debte 

Selma,  77  Ala.  103.  bj  changing  their  names  or   organizing 

It  held  that  the  remedies  in  eiistencs  under   new  charters.    A  debt  once  con- 

for  the  enforcement  of   the    obligations  tracted  by  a  municipal  corporation  will 

could  not   be   impaired    by    subsequent  survive  as  a  debt  against  whatever  corpo- 


1  Jn/e,  BBC  8S,  and  cases  dted;  pott.  Wall.   I    (1868),  noted  liilly,  tV^  »«. 

chap.  viiL  sees.  17fl,  177  ;  and  see  anU,  172,  note.      Broughton  n,   Penaacola,  SS 

ehep.  iv.,  where  the  extent  of  the  legida-  TT.  S.  266  (1S70)  :  and  see  note*  to  sec 

five  anihority  over  municipal  corpomtione  170,  supra,  and  eases  there  cited. 
Is  eoniidersd.    Giiud  «.  PbiJsdelphis.  7 
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§  172.   Bam«  inbjaot. — Accordingly,  the  si^>stitiai0n  of  a  new 

munidpat  charter  in  the  place  of  a  previous  charter,  or  a  change  in 

raU  entity  is  gabaequently  created  la  take  "  The  oacient  doctrine,  th^t,  upon  the 

its   place  and  ezetciae  its  power  of  local  lepeal  of  a  private  corporatiaQ,  its  debta 

goremment  over  BnbBtButiolly  the  same  were  extinguiihed,  and  its  real  property 

people   and  territory,"   citing  Bronghton  Tererted  to  its  granton,  and  its  personal 

V.  PensBCola,  03  V.  S.  310  ;   Mobile  v.  property  vested  in  the  State,  hu  been  *o 

Watioo,  tie  U.S.  289  ;  I^rdn.  l>e  Soto,  fkr  modiSed  by  modem  wljndications,  that 

E2  Fed,  Rep.  481 ;  People  r.  Murray,  7S  •  court  of  equity  will  now  Uy  hold  of  th* 

N.  Y.  GSS.     Per  Thaytr-,  J.  property  of  a  tUnoIved  corporation,   and 

Ca^  of  Bromumlie  Caaa :    In   Derer-  adminUtM  it  for  tha  benefit  of  its  credit* 

«Mis  V.  City  of  Brownsrille,  29  Fed.  Bep.  ore  and  atockbolder^     The  obligation  of 

742,   the   mling   in    Mobile  v.   Wation,  coutrtcta,   made    whilst   the   cocpoRition 

tvpra,    was   followed    aud    extended,    it  was  in  existence,  sarriTei  its  disaolution  \ 

being  deolared  not  only  that  the  succeed-  and   the  contraota  may  be  enforced  by  a 

in|{  corpoMtion  was  liable  for  the  existing  court  <rf  equity,  so  far  aa  to  sul^ect  for 

debts  of  its  predecessor,  bnt  th&t  all  the  their  satisfactitHi  any  property  possessed 

povera  of  taxation  pnaooosod  hy  such  ire-  by  the  corpoistion  at  the  time.     In   tha 

decessor,  which  had  bean  conferred  as  •  view  of  eqoity,   Its   property  conatitutn 

part  of  the  remedy  to  which  its  creditors  a  trust  fund  pledged  to  the  payment  of 

were  entitled,  sarvived  to  the  new  corpo-  the  debts  of  creditors  and  stockholders; 

ration,  and  that  their  exercise  could   be  and,  if  a  municipal  corporation,  upon  th« 

compelled  by  mundnmut.    It  was  also  held  surrender  or  extinction  in  other  ways  of 

that  statutes  which  prohibited  the  exsr-  its  chatter,  is  possessed  of  any  property 

cise  of  these  powers  of  taxation  were  void,  (not  of  a  pablio  nature,  see  Meriwether  *. 

aa  impairing  the  obligation  of  contracts.  Oarrett,   mpra},   a  court  of  equity   will 

Fai»a£ola  City  Cait :  in  Bronghton  v,  equally  take  possession  of  it  for  the  benefit 

Fenaacola  (City  of),  S3  U.  S.  268  (1878),  of  the  creditors  of  the  corporation.     In 

an  indebted   city  which   had  contracted  this  case,  it  is  averred  in  the  bill  thst  tha 

with   the   creditor  to  levy  a  special  tax  city  of  PensacoU,  upon  the  surrender  of 

upon  real  estate  within  its  limits  to  pay  its  original  charter,  did  not  possess  any 

his  debt,  nrrendered  tis  eharier,  and  tht  property.     It  is  not  necessary,  howsver, 

iiAabiUmU  residing  mOan,  Ike  limili  of  (lie  in  the  view  we  take  of  the  proceedbgi  for 

eUn  organiad  lAtrruelves  itUo  a  municipal  the  reorganization  of  the  city  governmeDt, 

gectmmait  under  the  genera]   incorpora-  to  consider  the  effect  of  an  abtolute  repeal 

tion  act  of  the  State,  in  the  aame  way  that  of  the  charter  of  a  municipal  corpoiatloa 

inhabitants  might  do  who  had  not  been  upon  its  obligations.      It  is  aniSciBnt  that 

previously  incorpoisted.  The  creditor  filed  here,  in  our  judgment,  there  was  a  contin- 

a  bill  in  equity  asking  for  a  decree  for  nation   of  the  corporation   of   Pensacola, 

the  amount  of  his  debt,  and  that  the  city  with  its  original  rigbta  of  property  aud 

be  compelled  to  levy  a  tax  to  pay  the  obligations,  not  a  new  and  distinct  crea* 

same.     The    hill  was    dismissed  by  the  tion  or  corporate  capacity  and  lintiility." 

Cireuit  Court,  and  its  decree  was  oSInned  Oati  of  MouM   FltaaaM  v.   Brdnoitk: 

by  the   Supreme  Court    of   the    United  Here  an  indebted  manicipal  or  public  cor- 

States.      The   court   held  that  the  new  ^nXion-waa  legitlaUd  avt  of  exiiUna,  mtd 

organization,  smbiacing  lubstsntisUy  the  id  Itrrilary  wtai  iautau4  to  nmilar  corpo- 

same  corporators  and  the  same  territory,  raliont.     In  the  absence  of  IfKis'ativB  pro- 

altUonjjh  diffepenl  powera  were  possessed  vision  otherwise,   it  was   held   that  th* 

under  the  new  charter  and  dilferent  offi-  latter  corporations  became  entitled  to  tH 

cen  administered  its  aflUra,  was  in  law  to  the  property  of  the  abrogated  corporation, 

be  deemed  the  successor  of  the  previous  and  severally  liable  for   a   proportionata 

corporation    and    entitW    to    its  rights,  shsro  of  its  then  aubsisting  legal  debts, 

Mr,  Justice  Field,  delivering  the  opinion  and  thst  they  were  vested  with  the  t>ower 

of  the  court,  said  :  —  to  raias  revenue  wittt  which  to  pay  snoh 
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such  a  cbarter  in  whole  or  in  part,  vtere  substantially  the  same 
territory  and  the  same  Inhabitants  are  concerned,  will  not  be  pre- 
sumed, or  be  held  to  be  the  creation  of  a  new  corporation,  but  the 

drbts  by  leTying  tazM  QpOD  the  |>ropert7  tion  to  the  amoaut  of  territory  t*ah  ob- 

thus  uuieied  and  the    peraoDii    rcuJiug  taiDid.    See  Honnt  PleaauC  n,  Beckwith, 

tbereoQ  ;   and   *  bill   in  equity    by  the  mipra;  pod,  seu.  186. 

crediton  of  the  extinguiabiiil  mrporation  In  NeUon  r.  Newark  &  Belleville,  49 

a^nst  tb«  curporatioua  chua  sauuiiediii({  V.  }.  L.  246,  wherv  by  ststnte,  the  leiri- 
to  iCa  property  and  powun  waa  luatained  Im'y  of  a  loiBJiskipJiad  been  dipuled  hetynxa 
to  tbe  extent  that  the  amount  of  the  debt  a  city  and  another  township,  with  a  dirra- 
woa  ascertniued,  and  the  aam  apportioned  tion  that  ita  debta  ahould  be  paid  propnr- 
amoiig  the  caqKinitiatia  to  which  the  ter-  '  tiooately  by  the  city  and  the  townahip 
ritory  of  the  indebted  corporatiou  had  acqntiing  its  territory,  it  mu  held  that 
been  auneied,  and  a  decree  rendered  for  the  dnty  of  paying  the  debU  was  imposed 
tbe  amooDta  thus  apportioned  to  be  col-  upon  them,  and  that  the  crediton  could 
lected  in  tbe  mauoer  provided  by  law.  euforea  the  duty  by  aoit  against  theoi 
Monnt  Pleasant  v.  Beckwith,  100  U.  S.  directly.  See  also  CaooTa  v.  Cammisaiou- 
ei4|lS78).  There  ia  no  iutinutioii  in  later  ets,  18  Fla.  512  ;  case  of  Elizabeth  City 
decisiuns  of  the  Supreme  Court  that  they  N.  J.  Pod,  chap.  ziz.  sec.  760  a. 
are,  in  an;  respect,  ittoonaistent  with  this  In  tbe  case  of  the  town  of  Port  Gibson 
judgment.  See  Meriwether  v,  Qarrett,  «.  Hoore,  13  Sm.  k  Mareh.  (21  Miss.)  157 
102  U.  3.  t'S  ;  Berkley  u.  Levee  Com-  (184B),  it  wu  held,  indeed,  that  the  re- 
mi^ioners,  03  D,  S.  258  ;  Bronghton  v.  peal  of  the  chnrter  of  an  indebted  muni- 
Penucola,  93  U.  S.  266  ;  Thompaon  v.  cipel  corporation  dittsolved  it  ;  that  hkK 
Allen  County,  Ilfi  IT.  S.  650;  Amy  f.  dutolniion  extinguiAed  tUiU  to  and  from 
Walertowu,  130  U.  S.  301  (1888).  The  act-  the  imvaralyon.,  and  that  a  sabsequent  act 
ual  judgments  in  altthese  cases  may  not  he  re-incorponiting  tbe  place  did  nut  make  it 
in  conllict  with  each  oth«r,  but  it  seems  diffi-  liable  Tor  a  debt  existing  anterior  to  the 
cult  to  the  author  to  reconcile  all  of  the  act  repealing  its  charter.  The  court  over- 
reasoning  by  which  the  different  judg-  looked  the  constitutional  pravision  pro- 
menta  are  supported.  See,  also,  Beckwith  tecting  contracts,  and  the  case  aa  to  the 
V.  Racine,  7  Bias.  142  (1876),  Drum-  effect  of  a  dissolution  upon  the  rights  of 
mond  mi  Dytr,JS.  The  point  decided  creditors  aeems  to  conflict  with  those 
may  be  briefly  stated  thus  :  Where  a  above  cited.  Contra,  Broadway  Railway 
mnnicipality  owing  railmad  aid  bonds.  Case,  decided  by  the  Court  of  Appeals  ol 
which  it  was  provided  by  atntnte  shoold  be  New  York  ;  People  D.  O'Brien,  111  N.  Y. 
paid  by  an  annual  tax  upon  the  property  1  (18S8),  and  see  coses  cited  in  thia  note, 
within  it,  was  Iqfislated  out  of  oiistence,  flee  further,  as  to  extinguishment  of 
and  tbe  territory  was  included  in  three  debts  by  dissolution  of  corporation,  Mal- 
otber  mnnieipalities  without  any  proviMon  lory  v.  Mallett,  6  Jones  Eq.  345;  Hop- 
being  mnde  in  renjiect  to  the  payment  of  kins  v.  Whitcsidea,  1  Head  {Tenn. ),  31 ; 
the  bonds,  it  was  held  that  the  legislature  Bunk  v.  Lockwood,  a  Hsrring.  (Del.)  8  ; 
had  the  power  to  moke  these  changea,  but  Robinson  v.  Lane,  19  Ga.  337  ;  Muscatine 
that  the  otiligatious  of  the  contract  and  Turnverffiii  u.  Funck,  18  lows,  46B  ;  Owen 
the  power  af  taxation  atill  remained.  It  v.  Smith,  31  Barb.  641  ;  Welch  v.  Sle. 
wns  further  held  that  in  consequence  of  Genevieve,  1  Dillon  C.  C.  130 ;  Tliompwa 
these  changea  the  creditor  could  not  sue  r.  Abbott,  61  Mo.  176  (1876)  ;  post,  chap, 
at  law,  as  service  of  pmcees  on  the  old  xiv. ;  Louiaville  Bridgp  Co.  o.  Louisville, 
corporation  conld  not  be  tnarle,  bnt  that  81  Ky.  189  ;  St,  Ijonis  Bridge  Co.  v.  East 
equity  would  give  the  creditor  a  remedy  St.  Louis,  121  III  238  ;  State,  er  nl. 
by  requiring  the  existing  corporations,  Bridge  Co.  v.  Columbia,  27  S.  C,  137  ; 
within  whose  boundaries  the  property  in-  poit,  ace.  786  ;  BrookljTi  b.  Smith,  101 
eluded  in  the  old  is  eitiiate.  to  levy  the  111.  420. 
necessary  taxes  to  pay  the  debt  in  propor- 


D.qit.zeaOvGoOt^lc 


§  172             CHANGES   NOT  AMOtJNTINO  TO   A   DISSOLUTION.  255 

assumption  by  the  old  one  of  new  powers  and  privileges.^  And 
wfiere  the  rights  of  creditors  are  involved,  the  presumption  is  ex- 
tremely strong  that  the  identity  of  the  corporation  continues,  not- 
withstanding different  powers  are  possessed  by  the  new  oi^anization, 
and  different  officers  administer  ite  afiaiis.^ 

*  State  tr.  Nst*!,  S9  Ia.  Ad.  439,  when  establisheB  notwithstanding  the  cfatnge  of 

it  waa  said.   "The  city  of  New  Oileani  charter  tbBCDDiinQouslegHl  identity  of  the 

founiled  by  Bienville  about  1718  hus  uever  new  city  corporation  «ith  the  oM. 

ceased  to  eziat  as  an  agglumeratioD  of  ha-  '  Bniughton  v.  PEnsacola,  B3  tJ.  S.  260 

man   beinga  for  aoclol,  comtuercial,  and  (1876),' a]>proving  Milner's  Admi.  v.  Pen* 

industrial   purpoaea.  ...  In   180fi  thoie  sacola,  2  WoudK,  632  ;  Walnut  Townahip 

inhnhitanta  irem  given  a  charter,  for  the  v.  Jordan,  S3  Kan.  G62  ;  ante,  sec.  85,  and 

Srat  time  aince  the  cesaion  of  1803,  and  cases  cited,  sec  170,  note  ;  pott,  sees.  173, 

that  charter  has  been  altered  and  amended  176,  177. 

soioe  wsT  or  other,  in  subsequent  yeara,  la  delirerlDg  the  judgmeDt  of  the  court 

rit:  1812,  1S13,  1833,  1886,  1837,  1846,  in  Broughton   «.   PaBsacola,   Mr.  Justice 

18S0,  1852,  J870,  and  1882  ;  but  the  city.  Field  observes  :  — 

the  eiistence  of  which  ins  generally  Tei;<%-  "Although  a  rnQoidpal  corporation,  to 

Dizeil   by   the  various  Constitutions,   has  far  as  it  is    invested    with  eabordinate 

Rtained  its  identity,  not  only  as  a  mat-  legislative  powers  for  local  purposes.  Is  a 

ter  of  fact,  but  also  as-s  matter  of  legal  mere  iustrumentality  of  the  State  for  the 

necessity."    See  tupra,  sec  170,  and  esses  convenient  administration  of  government ; 

in  note.  yet,   when  authorized  to  take  stock  in  a 

Mr.  Girerd's  will  of  1831  gave  the  resi-  iwlroad  company,  and  issue  its  obligations 

dunm  of  his  estate  by  ila  corporate  name  to  in  payment  of  the  stock,  it  is  to  that  ex- 

the  old  city  of  Philadelphia  in  trust  for  tent  to  be  deemed  a  private  corporatioQ, 

certain  objects,  the  primary  one  being  the  and  its  obligntious  an  secured  by  all  the 

college,  and  the  secondary  ones  "  to  enable  guarantiee  which  protect  the  eugsgementa 

the  city  to  improve  its  police,  to  improve  oC  private  individuals.     The  inhibition  of 

the  city  propwty  aud  the  appearance  of  the  Coaslitution,  which  preserves  against 

the  city  itself,  and  to  diminish  taxation."  the  interference  of  a  State  the  sacreduesa 

The  old  city  accepted  the  trust     By  1861  of  concracta,   applies  to  the  liabilities  of 

twenty-eight  distinct  suburban  municipal-  municipal  corporations  created  by  its  per- 

ities  hsd  grown  up  aninnd  the  old  city,  and  mission  ;  and  although  the  repeal  or  modi- 

by  an  act  of  that  year  sU  of  their  chartera  fication  of  the  charter  of  a  corporation  of 

and  that  of  the  old  city  itself  were  abol-  that  kind  is  not  within  the  inhibition,  yet 

ished,  and  their  rights  of  property  trans-  it  will  not  be  admitted,  where  its  legisla- 

ferred  to  the  new  consolidated  corporation  tlon  is  susceptible  of  snother  construction, 

of  tbe  city  of  Philadelphia,  which  insteadof  that  the  State  has  in  this  way  sanctioned 

being  two  miles  sqaare  has  about  one  hun-  an  evasion  of  or  escape  from  liabilities  the 

dred  and  twanty-nine  square  miles.     The  creation  of  which  it  authorized.     When, 

heirs  of  Mr.  Oiraid  claimed  that  the  anni-  therefore,  a  new  farm  u  given  to  an  old 

hilatioD  of  the  old  city  and  its  merger  into  Tnunidpal  eorpomlioa,  or  snch  a  lorpora- 

the  immense  consolidated  corporation  de-  tion  is  rpoi^nlzed  under  a  new  charter, 

feated  the  otgect  of  the  testator.      But  the  taking  in  its  new  organization  the  place  of 

court  held  that  "  the  identity  of  the  cor-  the  old  one,  embracing  substantially  the 

poration  waa  not  destroyed,  and  that  the  same  corporetora  and  the  same  territory,  it 

change  in  its  name,  the  enlsr^ment  of  its  will  be  presiinied  that  the  legislature  in- 

area,  he,  did  not  affect  its  title  to  prop-  tended  a  contiiiaed  existence  of  the  same 

srty  held  at  the  time  of  such  change,  or  its  corporation,  although  different  powers  are 

capacity  to  execute  the  trusts  of  the  will."  possessed  under  the  new  charter,  and  dif- 

Oirard  v.  Philadelphia,  7  Wall.  1  (1868),  ferent  officera  administer  its  affaire;  and 

The  essential  pomt  in  tbii  case  is  that  it  in  the  absence  of  expren  provision  for 
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§  173.  Same  anbjeot.  —  The  case  contemplated  in  the  preceding 
Bectiona,  in  whicli  the  continuous  legal  exiateTUe  and  identity  of  a 
municipality  will  be  held  to  anai,  where  substantially  the  same  ih- 
habitants  and  the  same  teiritoiy  are  concerned,  notwithstanding  a 
change  in  boundaries  and  form  of  organization  has  taken  place,  ia 
one  of  quite  common  occurrence  and  of  easy  solution.  But  suppose 
the  l^slature  absolutely  repeals  the  charter  or  constituent  act  of  an 
indebted  municipality,  and  makes  no  provision  for  the  payment  of 
its  debts,  or,  instead  of  an  absolute  repeal,  it  makes  such  changes  as 
do  not  relate  substantially  to  the  same  inhabitants  and  the  same 
territory,  as  for  example  supersedes  or  dissolves  the  indebted  muni- 
cipality, and  annexes  what  constituted  its  territory  and  people  to 
otJier  municipalities,  and  makes  no  provision  for  its  debts  or  their 
mode  of  payment.  Is  the  creditor  remediless  except  by  an  appeal 
to  the  legislature  ?  This  is  a  difficult  inquiiy,  and  we  have  endeav- 
med  to  answer  it  in  the  preceding  sections  and  in  the  cases  referred 
to  in  the  notes,  as  far  as  it  has  been  possible  to  do  so  in  th^  existing 
state  of  the  adjudications  of  the  Supreme  Court  of  the  United  States, 
whose  determination  of  such  questions  is  final  and  authoritative. 

The  author  ventures  the  si^gestion  that  the  true  solution  of  the 
many  difficulties  may  possibly  be  found  in  the  consideration  that 
the  power  of  a  municipality  to  levy  taxes  to  pay  its  debts  as  the 
power  existed  at  the  time  when  the  debts  were  created,  is  in  it«  es- 
sence not  the  grant  of  a  power  to  the  incorporated  body,  but  to  the 
inhabitants  of  the  incorporated  territory.'  In  this  view  the  power  or 
the  contract  obligation  and  duty  of  its  exercise  survives  the  repeal 
of  the  charter  and  the  dissolution  of  the  old  corporation,  and  passes, 
equally  with  the  obligation  to  pay  the  debt,  to  the  inhabitants  who 
continue  to  reside,  under  any  form  of  oTganization,  within  the  muni- 
cipal area  in  behalf  of  which  the  debt  was  created ;  the  exercise  of 
which  power  and  consequent  duty  may  be  compelled  by  the  judicial 
process  of  mandamus  whenever  there  are  officers  in  existence  who, 
under  the  general  legislation  of  the  Stat«,  have  the  power  to  levy 
and  collect  taxea 

their  paTmetit  otierwige,  it  will  also  bo  portion  and  placing  the  othsr  nnder  the 

preaaned  in  snch  cose  that  the  legislature  charge  of  the  local  authorities,  and  where 

intended  thnt  the  lishilitiM  as  well  u  the  under  the  cirramBtsncea  a,  judgment  cred- 

righta  o(  property  or  the  corporation  in  iti  itor  wai  held  to  be  without  l^tal  remedy. 

old  form  should  aceompanj  the  corpora-  See  also  ctaea  of  the  city  of  Ifemphia,  city 

tion  in  its  reorganization."    Sec  and  com-  of  Mobile,  and  city  of  BroumtvilU,  anU, 

pare  Berkley  v.  Levee  Cooim'n,  S3  U.  8.  sac  170,  note. 

268,  where  a  levee  dUtrict  — a  fuiui  pub-  '  Ante,  seca.3  0,170-172,  andcaeeau 

lie  corporation  —  was   snparaeded  in   its  to  the  ntture  of  incorporated  mimicipal- 

functions  bj  a  law  dividing  the  district,  Itie*. 
and  creating  a  . 
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It  is  nsual,  however,  for  the  legislatnre,  on  the  change  or  division 
of  municipal  and  public  corporations,  to  make  provision  concerning 
existing  indebtedness ;  and  its  power  to  do  so,  unless  restrained  by 
special  constitutional  provision,  is  clear  and  ample.* 

§  174  (116).  RerlTal  by  n«w  diaxtw  and  lt>  Bffsot.  —  It  is  the 
doctrine  of  the  Eugliah  courts  that  where  the  /unctwna  of  an  old 
corporation,  are  euspended,  or  where  the  corpoiutjon,  by  loss  of  all  its 
members,  or  of  an  integral  part,  is  dissolved  as  to  certain  purposes, 
t*  may  he  revived  by  a  new  charier,  and  the  rights  of  the  old  corpora- 
tion be  granted  over  to  the  same,  or  a  new  set  of  corporators,  who  in 
such  case  take  all  the  rights  and  are  subject  to  all  the  liabilities  of 
the  old  corporation,  of  which  it  is  but  a  continuation.' 

>  Anie,  chap.  iv. ;  pant,  mcr.  185,  187,  tention  of  the  legulatore.    AnU,  chap.  i. ; 

188,  lS9i  emU,  sec.  170  and  notes,  172,  Bellowi  t.  Bank,  &c.,  2  Mason  C.  C.  iZ, 

173.      When  two  municipal  corpondona  per  Story,  S.;  Angell  ii  Ameai  aec.  780; 

(St.  Anthonj  and  Old  Hinoeapolii]  vera  Onnt  on  Corporationa,  304,  305  ;  Hc)frrtiB.a 

merged,  b;  legislative  act,  into  a  nev  cor-  v.  Vnn  Nontrand,  42  Barb.  171 ;  Girard  v. 

porstion,  it  was  held  tbst  the  neir  corpo-  Philadelphia,  7  Wall.  1  ;  OIde;  v.  Hamy, 

ration,  bj^ftrMo/provuuntiinCwad,  was  fiO  111.  4S3  (1839);  tupra,  *ecs.  170,  171, 

liable  for  a  tort,  for  which  ons  of  the  con-  172,  173 ;  pott,  sees.  176,  177  ;  Nvely  v. 

stitaent  corpontiona  would  hare  been  re-  Vorlcville,  10  S.  C.  141.     ApproTing  text, 

Eftondble  if  the   mei^r  had  not  taken  u  to  whom  the  nveiiue  is  t«  be  paid  on 

place.     Adams  v,  Minneapolis,  20  Minn,  the  diaaolution  of  a  corporation  in  New 

464  (1874].  Jrney.     See  Ileckel  e.  Sandford,  40  N.  J. 

■  Bex  V.  PaMmore,   S   Term  B.    Ill),  1.  ISO.     The  late  civil  war  did  not  bus- 

S47  ;  Regina  n.  Bewdley,  1  P.  Wms.  207  ;  pend  the  right  to  the  exercise  of  the  fnni- 

Colchester  e.   Brooke,   7   Queen's  Bench,  cbises  of  an  incorporated  town  within  the 

S88  ;  Colchester  v.  Seaber,  3  Burr.  18M  ;  lines  of  the  iusarrectlonary  forces,  and  it 

Grant  on  Corporations,  804  and  note  ;  2  might  still  make  valid  contncta,  notwith- 

Kyd,  616.     Whether  a  statute  or  legisla-  aDinding  it  was  uiidi>r  the  control  of  the 

tive  charter  will    operate    to    revive    or  ineurgent  power.      Selma  B.   MuUeu,  46 

continue  an  old,  or  («  create  a  new  and  Ala.  ill  (1871). 
'   1,  depeniU  upon  the  in- 
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CHAPTER  VIII. 

COBFOBATE   NAME,   B0aNDAItIE8,  AND  SEAL. 

§  175  (117).  Name  b7  Orant,  by  ImpUoatlon.  and  bf  PrMOiip- 
tlon;  Power  to  ohange.  —  Every  corporation  ma^  have  a  name. 
This  is  essential  to  distinguish  it  from  other  corporations.  Id  Eng- 
land, before  the  Municipal  Corporations  Act  of  5  and  6  Will.  IV. 
ch.  Ixxvi.,  1835,^  such  corporations  obtained  their  name  hj  having  it 
expressed  in  their  charter  (whether  royal  or  parlianaentary),  or  by 
usage  or  by  implication.'  If  a  particular  name  be  given  to  a  corpo- 
ration in  its  charter,  the  corporation  can  no  more  chaise  it  at  its 
pleasure  than  a  man  can  at  pleasure  change  his  baptismal  name. 
If  no  name  be  given  to  a  corporation  by  its  charter  or  by  statute, 
it  may  obtain  one  by  implication.  Where  a  corporation  exists  by 
prescription,  it  may  liave  more  than  one  name,  but  the  names,  to  be 
recc^nized  as  valid,  must  be  prescriptive,  and  cannot  be  acquired  by 
usage  within  the  time  of  memory.  It  has  been  decided,  in  England, 
that  a  corporation  may  have  one  name  by  prescription  and  another 
by  grant;  but  it  is  said  that  the  same  corporation  cannot,  at  the 
same  time,  have  two  different  names  by  different  grants.  Cor  tJie 
name  iu  the  last  grant  will  take  the  place  of  the  other.' 

§  176    (118).      Name   under  Bngllali  Mnntolpal  Corporatioiia  Aot. 

—  But  the  English  Municipal  Cm-poratione  Act,  just  mentioned, 
which  changed  the  corporate  constitution  of  the  cities,  towns,  and 
boront^hs  of  England  and  Wales,  and  reduced  them  to  a  uniform 
model,  made  this  provision  as  to  the  name  of  the  corporation,  under 
the  new  act :  "  Said  body,  or  reputed  body,  corporate  shall  take  and 
bear  the  name  of  the  mayor,  aldenuen,  and  burgesses  of  such 
borough,  and  by  that  name  shall  have  perpetual  succession,  and 
shall  be  capable,  in  law,  by  t!ie  council  hereinafter  mentiouM  of 
sucli  borough,  to  do  and  suffer  all  acts  which  now  lawfully  they  and 

1  .^n*^  sec.  38,  «nd  not*.  1  Str.  61i;  Bmith  n.Td.W.R.  Co.,  SO 
»  Glover,  62, 63  ;  WiUe.  35 ;  Grant,  50 !  AU.  660  (1857).  See  also,  All  S.int« 
nnU.  sec  *2.  As  lii  vaagt,  see  ante,  ch«p,  Chnrch  «.  Lovett,  1  Hall  (S.  Y.),  191  ; 
v.  see.  92.  Mannfactnrin([  Co.  v.  Davis,  14  John*. 
'  Knii-ht  V.  Wells.  1  U.  Kflym.  30  ;  238  ;  Midillesei,  *<;.  v.  DaTi\  3  Met  188; 
Phvaicians  v.  Salmon,  3  8alk.l02  ;  Com.  Trustets  e.  Peaslec,  15  K.  H.  817  ;  Sod- 
Dig.  French.  F.  S ;  per  Holt,  1  Salk.  191;  oty,  Ac  v.  Young,  2  N.  H.  810. 
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tlieir  successors  may  do  and  suifer,  by  aoy  name  or  title  of  tQCorpo- 
ration,  so  for  as  not  altered  or  annulled  by  the  proviaioos  of  tliU 
acL"  ^  It  is  settled  by  the  decisions  under  this  act  that  the  true  ur 
proper  corporate  name  for  boroughs  mentioned  in  it  is  "  mayor,  alder- 
men, and  burgesses  of  the  borough  of ,"  and  (under  the  inter- 
pretation clause,  sec.  142  of  the  act)  for  cities,  "  mayor,  aldermen, 

and  citizens  of  the  city  of ."■    It  may  also  be  here  observed 

that  the  courts  have  determined  that,  though  this  act  changed  the 
name  and  made  new  and  important  alterations  in  the  cuuatitutiou 
of  the  corporations,  yet  that  its  effect  was  tiot  in  any  case  to  create  a 
new  corporatum,  htt  to  continue  the  old,  with  all  its  rights,  privi- 
leges, and  franchises,  except  so  far  as  inconsistent  with  the  pro- 
visions of  the  act.^  But  the  name  mentioned  in  the  act  would 
doubtless  govern,  and  by  that  they  would  have  to  sue  and  be 
sued. 

§  177  (119).  Same  nndar  Chartei  oi  L«BiidaUTa  Act  In  this 
ooontrT.  —  Municipal  CkuHers  graced  by  legidative  enactmettt  in 
this  country  almost  invariably  prescribe  the  natite  of  the  corporate 

body   thus :   "  The   inhabitants   of  the   city   or  town   of are 

hereby  constituted  a  body  politic  and  corporate,  by  the  name  and 
style  of '  city  of  — — '  or  '  town  of .' "  *  So  the  general  muni- 
cipal incorporation  acts  usually  contain  a  provision  to  the  effect 
that  "  cities  and  towns  organized  or  to  be  organized  thereunder  are 
declared  to  be  bodies  politic  and  corporate,  under  the  name  and 
style  of  the  city  of ,  or  town  of ,  as  the  case  may  be,"  &c 

>  5  BDd  6  Will-  IV.  cliip.  Iixvi.,  wc.  of  elsL-tiiig    mernbcrg  were  chuigiMl,   tht 

<  ;  mle,  lec.  36,  &nd  note.     B;  the  Con-  idaUity  of  the  body  itMlf  ■ma  not  affected." 

nlidated  Muniuipal  Corporations  Act  of  Ante,  chap,  vii.  sees.  171,  17S. 
1S82,  wer..  8,  it  is  providiHl  that  "the  Hu-         *  AiOe,  aec.  89.   Harrison,  Manic.  Man- 

nkipKl  Corporation  of  h  borongh  shall  bear  ml,  1th  ed.  II. 

the  namt  ot  the   niaycir,   aliicrmeu,   and         The  proper  corporate  niune  of  a  manioi- 

bur;!esse8  of  the  bonniflh,  or  in  the  case  of  pnl  corpoiltion  ought  always  to  lie  used, 

a  city,  the  mayor,  alJerojeo,  and  citizens  But  it  has  heen  deciiled  in  Canada  that  a 

of  the  city."  by-law  of  a  municipal  conneil  is  Tttlid  if  it 

'  Attomey-GBDoral  tp.   Corporation    of  appear  on  the  face  of  it  to  have  been  en- 

Worreater,  2  Phillips,  3 ;  Corporation  of  acted  by  a  municipal  body  having  lulhor- 

Rncbester  i>.   Lee,   16  Sim,   8/8 ;    Grant,  ity  to  make  the  by-law  under  the  mani- 

34!  ;  Bawlinson.  13.  cipal  laws.      Flewellyn  v.  Webster,  eV.C. 

»  Corporation   of  Lndlow  v.   Tyler,   7  Q.  B.G8S:  Hawkins  v.  Huron,  Perth   and 

Car.  A  P.  687  ;  Attoraey-Oeotral  v.  Wil-  Hnice,  in  re,   2   Upper  Can.  C.  P.   72  ; 

aoD,  9  Sim.  80,  18  j  Attorafly-QenetBl  o.  Fialier  u.  Vaiifihan,  10  Upper  Can.  Q.  B, 

Kerr,  2  B<«*,  *20,  439  ;  Attoraey-Oeneral  402  ;  Barclay  and  Darlington,   In  n,   11 

0.  Corporation  of  Leicester,  9  Beav,  6te  ;  Upper  Can.  Q.  B.  470  ;   Brophy  and  Gan- 

Doe,  &c.  r.  Norton,  11  M.  fe  W.  018,  B28.  anoqne,  39  Upper  Can.   C,  P.   290  ;  see 

Parte,  B,,  there  said,  "Thongh  the  name  also  Gwytine  c.  Rees,  2  Upper  Can.  P,  R 

and  style  of  the  corporation,  and  the  tnoda  2S2. 
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Where  such  on  act  authorized  any  existing  town  or  city  to  adopt 
its  provisions  in  place  of  its  special  charter,  and  was  silent  as  to 
the  corporate  name  after  the  change  was  made,  it  was  held  that  the 
former  name  was  retained.' 

§  178  (120).  Clunga  of  Ilunei  Nwnft  hj  RapntaUon.  —  Where 
a  Tiame  is  given  to  a  uiuuicipal  curporatioQ  by  charter  or  siatuie,  this 
cannot  be  changed  by  the  act  of  the  corporation.'  But  in  this  coun- 
try, general  statutes  are  not  unfreqaent,  authorizing  the  creation  of 
quasi  corporations,  without  making  it  necessary  to  designate  the 
name  by  which  a  particular  district  shall  be  called ;  in  such  case  it 
may  acquire  a  name  by  reputation,  and  sue  and  be  sued  by  such 


§  179    (121).      Ml>iiom«r   and   Bffaot   thereof.— 

variation  fi'om  the  precise  name  of  the  corporation,  in  a  grant  or 
obligation  by  or  to  it,  is  not  material,  if  the  identity  of  the  corpora- 
tion is  unmistakable,  either  from  the  face  of  the  instrument  or  from 
the  averments  and  proof.* 

1  JohusDD  V.  IndUnapolis,  16  Ind.  227  Hdst  Ch.  (S.  J.)  611  (ISSl);  AngeU  & 

(1831).      Corporate  name  of  the  city  or.  Auiea,  sec.  185  ;    PendletoD  v.    Banli  of 

ganiied  onder  a  genera]  net  not  judicially  Kentucky,  1  Mon.  177  ;  Medway  Cotton 

noticed,     lb.     Limits  of  Indianapolis  are  Manufacturing  Co.   v,   Adams,   10  Mass, 

filed  by  public  law,  and   public  records  B60  ;  Peojile  r.  Love,  19  Cal.  sre  ;  Africsn 

open  to  all.    Nemnan  v,  Sylvetter,  12  lud.  Society  v,  Vaiick,  13  Johns.  SS  ;  Wooliich 

106  (1873];  an/<,  sacB,  41,  83,  c.    Forreat,    1   Pb.   IIG  ;   Bovsr  v.   State 

"  Willcock,  Si,  87,  38  ;  Begina  v.  He-  Bank,  5  Ark.  234  ;  Pierce  c.  Somerworth, 

gbftrarJoint  Stock  Cos.,  lU  Q.  B.  830.   See  10  N.   H.   369;   Pittsbui-Rb   v.   Craft,   1 

Episcopal,  &c.  Society  (^  Episcopal  Church,  Pitts.  (Pa.)  168  (lS;i)i  Douglas  d.  Brauck 

1  Pick.  372.    Change  of  naioo  does  not  Bank,  &c.,  19  Ala.  flG9.     Slight  varianea 

uecessarily  involve  a  change  of  identity,  in  the  use  of  corporate  names,  vhere  Hub* 

Oirard  o.  Philadelphia,  7  Wall.  1  ;  arUe,  atantially  correct,  have  been  held  iiumate- 

chap.  vii.  sec.  174.  rial  even  in  malteis  of  contract.     Brock 

»  School  District  v.  Blakealee,  IS  Conn.  District  u,  Boweu,  7   Upper  Can.  Q.  B. 

227  (1839);  The  Queen  v.   The  Registrar  471  ;  The  Trent  and  Frankfold  Road  Co. 

of  Joint  Stock  Cos.,  10  Q.  B.S3B;  Episco-  v.   Marshall,  10  Upper  Can.  C.  P.  S36  ; 

pal  CharitaUe  Society  v.  Episcopal  Church,  Wbithy  v.  Harrisou,  18  Upjier  Can.  Q.  B, 

1  Pick.  872 !   see   further.   The   King  v.  603  ;   Bruce  v.  Cromar,  22   Upper  Can. 

Norris,  1  Ld.  Raym.  887  ;  The  Queen  v.  Q.   B.   SSI.      See   also   Mayor  and   Bnr- 

BailiSs  of  Ipswich,  S  Ld.  Raym.   1S32,  gesses  of  Lynue  Regis,  10  Coke  Bep.  120, 

1238,   12SS.      As   to  qua^  corporations,  1S2 ;  Mayor  of  Carlisle  «.  Blamire  tl  al., 

ante,  sec  22,  and  note  ;  po*,  chapter  on  6  Eaat,  487  ;  The  King  v.  Croke,  Cowp. 

Actions.  29;  Beverley  r.  Barlow,   10  Upper  Can. 

*  Inhabitants  v.  String,  S  Halst.  (N.  J.)  C.  P.  178  ;  Goodwin  and  The  Ottawa  and 

328   (1829);   Neely  r.    Yorkvillp,   10  S.  Prescott  Railway   Co.,  In  re;   18   Upper 

C.  141,  approving  text;  Kentucky  Sem-  Can.  C.  P.  25*.     It  was,  however,  held 

inary  ».  Wallace,  15  B.  Mon.  85  (1851);  differently  as  to  the  entitling  of  s  mlein 

New    York    Conference    P.   Clarkson,    4  a  proceeding  against  a  municipal  oorpora. 
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§  180  (122).  Smiw  Biibjeot  —  Where  the  intention  qf  the  testator 
ia  dear,  a  viislake  in  the  name  or  description  of  tbe  object  of  Lis 
bounty  will  not  make  the  devise  void.  This  general  principle  is 
applicable  to  all  corporations,  private  and  public.  But  the  intention 
niDst  be  so  clear  as  to  remove  all  reasonable  doubt  as  to  tbe  cor- 
poration meant.  This  rule  may  be  illustrated  by  a  few  examples. 
Thus,  a  devise  to  a  college  by  its  common  name,  though  not  the 
tnie  corporate  name,  is  good.^  So  where  the  devisees  were  called 
by  their  popnlar  name,  "  The  South  Parish  in  Sutton"  their  l^al 
name  being  "  The  Firat  Parish  in  Sutton,"  the  devise  was  sustained* 
Sn,  also,  the  "  Mayor,  Jurate,  and  Commonalty  of  the  Town  of 
Rye,"  that  being  the  corporate  name,  were  held  entitled  to  lands  by 
a  devise  to  "The  Bight  Worshipful  the  Mayor,  Jurats,  and  Town 
Council  of  the  Town  of  Rye,"  although  there  was  no  town  council 
in  the  town,  and  although  the  court  admitted  the  proposition  of 
counsel  t^inst  the  will,  thst  if  the  "  intent  appears  to  give  to  a 
part  of  the  corporation,  although  that  intent  fails  of  effect,  the 
whole  corporation  cannot  take."*  So,  also,  a  devise  to  the  Mayor, 
Chamberlain,  and  Governors,  is  valid  to  a  corporation  whose  true 
name  Is  Mayor,  Citizens,  and  Commonalty}  So,  a  legacy  may  be  given 
4c.  V.  Myers,  S  Serg.  fc  Kawle,  12 ;  a.  p. 
Milford,  Ao.  Co.  •.  Brush.  10  Ohio,  111. 
ad.  U.  When  an  >ct  of  pkrliament  niakeB  a 

"Thagpnwal  nile  to  be  collected  from  grant  to  &  corporation,  it  takes  effect 
the  caaei  is,"  says  Chancellor  Alcn/,  "that  though  tba  true  corporate  name  be  not 
a  variation  from  tlu  prccix  nnnw  of  the  nsed,  provided  the  corporation  intended 
corpomtiMi,  when  the  true  name  is  neoes-  be  auffiuiently  identified  or  described,  1 
nrily  to  be  collected  from  the  instruDirnt,  Kyd,  SSfl  ;  Chancellor  of  Oxford's  Case,  10 
or  ia  shown  bj  proper  avermenlB,  will  not     Co.  4*,  B74. 

invnlidato  a  grant  liy  or  to  a  corporution,  '  Chancellor  of  Oxford's  Case,  10  Co. 

or  a  contract  with   it,   and  the  modera     87S. 

CB»^  show  an  increaaed  liberality  on  this         '  First  Parish  in  Sutton  v.  Cola,  3  Pick. 
subject."    2   Kent   Com.  292;  approved,     2S2  (18251,  and  cases  there  cited. 
St.  Louis  Hospitnl  o.  Williams,  Admini*-         '  Attorney -General  v.   Mayor  of  Rye, 
trator,  16  Mo.  609  (185*).     "  We  adDjrt     7  Tannton,  616  ;  2  Edr.  Com.  Law,  213 
the  more  reo-wnable  nile  laid  down  by  Hr.     (1317). 

Kyd  (Corp.  Vol,  I.  pp.  288,  288),  that  •  Owen,  36  (H  Elil.J.  "The  devisa 
the  Tariance  must  be  inateriii!Iy  different  hrld  good  by  Dyer,  fVeston,  »nd  Manwood, 
in  auhstance,  to  injure."  Pa-  Curiam,  for  it  shall  be  taken  according  to  the  in- 
People  V.  Runkle,  9  Johns,  1*7,  1E7.  tent  of  the  devisor."    See  also  Counden  r. 

"I  take  the  law  of  the  present  day  to  Clcrke,  Hobart,  32;  Croydon  Hospital  v. 
be,  that  a  departure  from  the  strict  style  Farley,  6  Taunton,  *6"  ;  1  Eng.  Com, 
of  the  corporation  will  not  avoid  its  con-  I^w,  457  (1816),  where  Oibba.  C.  J.,  justly 
tractB,  if  it  substantially  appear  that  the  condemns  the  absurd  nicety  of  many  of 
particular  corporation  was  intended,  and  the  docilions  from  the  reign  of  Edward 
that  a  latent  ambijcnity  may,  under  proper  VI.  to  the  end  of  Jnmes  1..  on  the  subject 
averments,  be  explained  by  parol  evidence  of  the  names  and  deacription  of  corporat* 
in  this  as  in  other  cases,  to  show  the  in-  bodies. 
tentioD."    Per  Otbrnt,  J.,  iu  President, 
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or  a  devise  made  to  a  corporation  either  by  its  corporate  came  or  "by 
a  description  which  clearly  distlDguislies  and  identifies  the  l^atee.^ 

§  181  (X23).  Corporate  Nana  In  Snita.  —  Where  the  name  of 
the  corporation  is  expressly  defined  by  charter  or  statute,  it  is  usu- 
ally provided  in  terms  that  by  siuk  name  it  may  sue  and  be  sued. 
In  such  case  the  true  corporate  name  should  be  used  both  in  suits 
by  and  against  the  corporation.  A  name  in  a  grant  or  obligation  to 
or  by  a  corporation  may  be  sufficient  to  enable  the  corporation  to 
enjoy  or  to  make  it  liable,  which  would  not  be  sufficient  in  an  action 
by  or  against  it.'  If  the  name  of  a  corporation  is  lawfully  chaTUjed, 
not  the  identity  of  the  corporation  itself,  suit  should,  in  general, 
unless  provision  be  otherwise  made,  be  in  the  new  name.^  If  a 
note,  bond,  or  other  promise  be  made  to  a  corporation  by  a  name 
difiering  from  the  corporate  name,  the  corporation  may  sue  in 
its  true  name,  and  allege  tliat  it  is  the  party  to  whom  the  promise 
or  obligation  was  made.* 

§  182  (124).  Coiporatfl  Boondailea  mnat  be  dafinite, — Since 
the  leading  object  of  an  American  municipal  corporation  is  to  invest 

"  New  York  Ingtitats  ».  How,  10  N.  Y.  Comni'm,  16  Ohio   St.  B6S  ;  Tnutea*  n. 

(e  Seld.)   81   (1854).     la  thU  <:<ux  the  Cimgibell,  16  Uhio  Su  11. 
pluintiET,  whose  corporate  UKiDf  wita  "  The         *    Colchester     v.     Seaber,     3      Burr. 

Nev  York  Institution  for  the  Blind,"  wtu  1866  ;  Regiiu  v.   Ipswich,  2  \A.  Rajm. 

decided  to  be  entitled  to  a  legacy  given  W  1232,    1238  ;    Augell   &.  Ames,    sec   6H  ; 

tlie  "  Tnutees  of  the  Institutioti  for  tbe  Glover,  63.     Mr.  Kyd  says  :    "  Where  t 

Maintenance  and  Instruction  of  the  Indi-  corporation  becomes  liable  to  any   duly, 

gent  Bliud,"  there  being  no  other  iustitn'  and  then  its  name  is  cbuiged,  tbe  ki-U 

tion  in  the  oitj  of  New  York  for  the  blind,  brought  agaiiist  it  should  be  iu  the  new 

Se«  also  Yansant  v.  Roberta,  8  Md.  119  ;  name."     1  Corp.  S8S.     On  a  tnfi^^,  by 

Preachers'  Aid  Society,  4G  Kle.  Gfi2  ;  Cha-  atatute,  of  a  Untm  into  a  diy  corporatiui,  it 

pin  V.  ScAtocA  District,  &c.,  35  N.  H.  445  ;  was  provided  that  all  of  the  books,  |ia[iera, 

HiDot  V.    Boetou  Asylum,   7  Met.    116.  moneys,  and  effects  of  the  fanoer  should 

Parol  evidence  may,  in  proper  coses,  be  re-  vest  in  the  Utter.     Held,  that  a  suit  on  a 

ceived  to  identify  the  corporation  intended,  bond  made  to  a  town  before  tbe  transfer 

Tmstees  v.  Pesslee,  15  H.  H.  317  ;  Bod-  could  aot  afterwards  be  iastituted  in  the 

loan  V.  American  Tract  Society,  6  Allan,  name  of  the  town,  but  should  be  brought 

417.  in  the  corporate  name  of  the  city.     Fort 

■  Cambridge   Univeraity  ■.  Crofts,  10  Wayne  «.  Jackson,   7   Blackf.   (Ind.)  36 

Mod.  208  ;  1  Kyd,  253 ;  Willc.  B7  ;  Bri^  (1843). 

tan    r.    Newland,    2    Dev.    A    Rat.    {N.         •  10  Co.   125  b;  1  Eyd,  2S7  ;   African 

C.)S6S;  Insaue  Asylum  v.   Higgins,   15  Society  v.  Varick,  13  Johns.  SS   (1616); 

111.  185  ;  Berks  Co.,  Ac.  c.  Myera,  6  Serg.  Trustees  v.   Renean,    2  Swan   (Tenn.),  94 

&Rawle  (Pa.),  12  ;  Clarkev.  Potter  Co.,  1  (I852)j  Fart  Wayne  v.  Jackeon,  7  Blackf. 

Burr  (Fa.),  163  ;  Porter  v.  Blakely,  1  Hoot  (Ind.)  86  (1843).    An  all^ation  that  the 

(Conn.),    410:    Kentucky    Seminary    v,  detrndants  acknowledged  thcmaelveii  to  be 

Wallace,  IG  6.  Hon.  35  ;  Romeo  v.  Chap-  bound  unto  the  plaintiffi,  by  Uie  dfterift- 

man,    2    Mich.    179  ;    County  Court  v.  tioit,  &c.,  is  equivalent  to  such  an  aT«r> 

Griswold,  G8  Mo.  175  (1S74);  Carder  d.  meuL    13  Johns.  33,  tupra. 
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the  inbabitanls  ■o[  a  defined  locality  or  place  with  a  corporate  ex- 
istence, chiefly  for  the  purposes  of  local  government,  it  is  obvious 
that  the  geographical  limits  or  boundaries  of  the  corporation  oiight 
to  be  defined  a/nd  certain.  These  boandariee  are  usually  described  in 
the  charter  or  conatituent  act,  or  a  method  is  prescribed  thereiu,  by 
vhicb  they  may  be  ascertained  and  settled.  Because  residence 
-within  the  corporation  confers  rights  and  imposes  duties  upon  the 
residents,  and  the  local  jurisdiction  of  the  incorporated  place  is,  in 
most  cases,  confined  to  the  limits  of  the  corporation,  it  is  necessary 
that  these  limits  be  definitely  fixed.^     They  are  established  by  legis- 

I  Cutting  «.  Stone,  7  Vt.  471  ;  Gray  v.  and  dowD  tbe  river,  extend  to  the  centra 

Sheldon,  8  Vt.  402 ;  Piettx  b.  Carpenter,  of  tite  rivtr,  uid  this  principle  w  Iwld  to 

10  Vt.  480.     Tht  gtHsrai  rvit  is  that  mil-  appl;  to  the  great  atreams,  the  Counecti- 

nicipal  norpontiona  cannot  exercise  their  cut  and  the  Merrimack.     State  v.  Canler- 

powen  be^nd  their  own  limits,  btU  there  bury,  S   Fost.   (38  N.    H, )   ISB  (1834) ; 

arc  lOBU  eeaptitnv,  u  for  example  to  pro-  State  v.  Gilmanton,  14  N .  H.  467.     See, 

?ide  for  the  diaduiTge  of  teieagt.     Cold-  also.  Colli  Spniign,  &c.  «■  Tolland,  i  Cush. 

water  v.  Tnoker,  36   Mich.   474  (1877)  ;  482. 

s.  c.  24  Am.  Rep.  601  :   Gilchrist's  Ap-  In  Corauetitut,  towns  bounded  on  rir- 

p«al,  109  Pa.  St  600.    Whether  particular  ere  in  a>mr  iuBtances   take   the  land  ou 

property  ih  within  the  boun  Jaiiea  of  a  city  each  aide  of  the  river,  in  which  case  the 

ia  a  qneaUon  of  fact.     Indianapolis  t>.  He-  whole  river  is  within  the  jurisdiction  c( 

Avoy,  86  Ind.  587.  the   town.      !□    other    instances,    where 

As  to  boimdaTiet  generally,   and   con-  tnwns  are  bounded  on  riwrj,  thejuriadic- 

(tmctinn  of  aota  relating  thereto,  see  Ham-  tion  thereof  is  construed,  without  any  ex- 

Utoa   c   McNeil,   13   Gratt,    (Va-)   388;  preaa  proviaion  to  that  effect,  and  in  vir- 

Baab  r.  Maryland,  7  Md.  483;  Green  v.  tue  of  aneit-nt  usage   to  that  effect,    to 

Chaek,   5  Ind.  106 ;  People  v.  Carpenter,  e:itend  to  the  centre  of  the  streiun.     Op- 

M  N.  Y.  86  ;   Glmendoif  e.  Mayor,  &c.,  yHMite  towns  have  each  political  and  civil 

ae  Wend.  693  ;  potL,  seca.   £62,  634.     A  jurixdictiaa    to    the   centre,   though   the 

municipal  corpuraciDn  cannot  usually  ei-  chariiar  limits  extend  only  to  the  stream 

ermse  its  powers  beyond  iU  men   limiU,  or  margin  or  channel  thereof.     Pratt  r. 

Considerations  of  public  policy  sometimes  State  (assault  on  officer  on  the  river  Con- 

indnoe  the  legislature  to  grant  authority  necticut),  B  Conn.  SSS  (1824);  Hayden  v. 

to  do  so,  aa  where  a  uxUer  supply  maat  he  Noyes  (oyster  fishery  on  the  Connecticut 

obtainnl  from  a  distance.     Coldwater  s.  River),  G  Conn.  3B1,  SOC    Eotiaer,  C.  J. 

Tocker,  36  Uieh.  474  (1877).  (fi  Conn-  396),  remarks  :  "Every  part  ot 

Plaett  bounded  on  rioars :  The  following  the  Connpcticut  Eiver,  so  far  as  it  relates 

case*  relate  to  questions  which  have  arisen  to  jurisdicdoo,  is  within  some  town  in  the 

with  respect  to  placti  bounded  on  rivtn.  State  ;  or  these  waters  would  he  a  sancta- 

Au  act  extending  the  hounds  nf  a  town  try  for  debtors  ur  criminals.      Such  has 

over  the  a4il>oent  navigable  waters  does  been  the  invariable  usage." 
not  thereby  grant  to  the  town  the  land         Thi>  juriwiiction  of  Brooklyn,  for  police 

ODVered  by  the  water,  and   conseqoently  purpoees,  extendstoJow-mitterliiKwhether 

eoofen  no  right  to  make  mice  to  regulate  formed  natnrally  or  artificially.      Furmnn 

the  nae  of  such  land,  althongh  such  an  act  Street.  17  Wend.  649.  661.     See  Udnll  u. 

will  bring  the  territory  within  the  limits  Tnisteen,  IG.Iohns.  176;  Slrykem.  Mayor, 

ot  the  town  for  the  purpose  of  civil  snd  IB  Johns.  178  :  aa  to  boundary  of  A'ew 

criminal  jnrindictioQ.    Falmer  v.  Hicks,  6  Ynrk  City-      By  statute,   the   hounds  of 

Johns.  133  (1810).  ■Jlba'tv  extend  to  the  mirtdle  of  the  Hud- 

In  Nrw  tfiwpiAire,  towns  bounded  by  son  River.     9  ftVnd.  602.     Eastem  houn- 

ot  00  rivere  not  navigable,  or  by  Uuea  up  duiy  line  of  SI.  fiouit  was  deSnnl  bj  the 
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lative  authority.     The  power  to  iDcorporate  a  plane  necessarily  in- 
cludes the  power  to  fix  its  boundaries.* 

§  183.  Lecla^tlve  Powor  to  fix  and  determlna  aoogTaphloal  Umlta; 
Delegation  of  ■uch  Power.  —  The  fundamental  idea  of  a  mvnicipat 
corporation  proper,  both  in  Euglaud  and  in  this  country,  u  to  invest 
compact  or  dense  populations  vnih  the  power  of  local  self-government. 
Indeed,  the  oecessity  for  such  corporations  springs  from  the  exist- 
ence of  centres  or  agglomerations  of  population,  having,  by  reason 
of  density  and  numbers,  local  or  peculiar  interests  and  wants,  not 
common  to  adjoining  sparsely  settled  or  agricultural  r^ons.  It  is 
necessary  to  draw  the  liiie  which  defines  the  limits  of  the  place  and 
people  to  be  incorporated.  This  la  with  us  a  legislative  function.* 
And,  therefore,  in  a  special  charter  incorporating  a  place,  the  bouu- 
daries  are  expressly  defined  in  the  charter  itself,  and  the  power  of 
the  legislation  by  its  direct  action  thus  to  determine  the  exteni  of  the 
geographical  limits  of  the  corporation  is  very  broad,  and  in  fact 
untijnited,  except  where  the  provisions  of  the  charter  are  such  as 
would  contravene  constitutional  limitations,  express  or  implied. 
But  where  municipalities  are  organized  under  genial  statutes  no 

charter  to  be  the  MisdMippi  RiTer,  and  It  >  Galeabat^  v.  RBwlinnon,  75  IlL  166 ; 

was  held  to  ext«Dd  to  the  middle  of  the  Kelly  v.  Pittsburgh,  104  U.  3.  78.    The 

etraam,  and  not  simply  to  the  bank-   Jonea  power  to  chauge  tbo  territorial  limits  of  a 

V.  Soulard,  24  How.  41  (1S60).  municipal  corporation  c&Dnot,  in  Tsnnes- 

In  Ptnnsylxania  if  a  municipal  oorpo-  see,  be  delegated  to  a  court.     Willett  P. 

mtion  is  bonnded  by  a  narigable  riTer  ita  Bellville,  II  Lea  (Tenn.),  1.     "It  is  car- 

loW'tcBter  mark  is  the  limit.     Gilchrist's  tainly  not  nithin  the  power  of  the  lepsla- 

Appeal,  lOS  Pa.  St.  BOO.  ture  to  give  to  a  municipal  corporatioD  the 

Where    the    riparian    proprietor  only  power  of  absorbing  as  much  of  the  property, 

owns  to  high-water  mark,  and  all  below  and  ae  many  of  the  people,  of  a  county,  at 

belongs  to  the  State,  a  city  CHunot  tai  it  may  suit  the  wishes  of  the  municipal 

lota  covered  by  water  beyond  higb-water  authorities  to  make  subjects  of  their  taxa- 

niark.     State  e.   Jeraey   City,   1  Dutch,  tion  and  ordinanceg."     /rri»ij,  J.,  County 

(N.  J.)B25;  1  Dutch.  680.  Commissioners   o.   Bladensbu^,   61   Md. 

Statute  duty  as  to  bridges  ot  adjacent  46S.     The  legjalature  may,  in  Arkantat, 

towns  bounding  on  a  river  running  be-  Test  in   a  court   the  power  to  determine 

tween  them.     Brookline  o.   Westminster,  when  the  limits  of  a  town  may  be  ai- 

4  Vt.  22*  ;  Gmnhy  v.  Thurston,  23  Conn,  tended.      Foreman  e.  Town  of  Mailanua, 

i\t.     The  same  construction  tlmt  ia  given  43  Ark.   324,     A   pelition  praying  for  a 

to  grants  is  f^ven  to  statutes  which  pre-  txrliorari  to  bring  up  the  record  of  ancb  k 

scribe  the  boundary  of  incorporated  teiri-  court,  most  show  that  the  petitioners  are 

tories.     Thus,  wbrre  a  stream  not  naviga-  tnlcrested  in  the  question  at  rttiderUt  or 

ble  ia  made  tbe  boundary,  the  centre  of  propcrl}/  ounuiv,  either  in  the  old  town  or 

the  stream  is  the  tmc  line.    Cold  Springs,  in  the  district  soiiffbt  to  be  annexed.    Per- 

4c.  V.  Tolland.  9  Cusb.  492  {18S2)  (nction  kina  o.  Holman,  43  Ark.  219. 

for  defective  bridge);  luhahitanla  of  Ipa-  '  An/e,  see*.  9.  19,  22,  28,  29,  SS,  87, 

wich,  13  Pick.  481 ;  Granger  i>.  Avery,  64  41,  44,  64,  68,  72,  78. 
He.  292  (1874). 
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exptesaioD  of  the  legislative  tUI  aa  to  the  exact  boundaries  of  any 
particular  place  proposing  to  become  incorpoiated  can  be  mada  The 
vital  question  of  boundaries  must  then  be  determined  in  some  other 
mode.  The  legislation  of  the  diffeteat  States  in  which  this  system  of 
organizing  municipal  corporations  has  been  adopted,  is  sot  uniform 
in  its  details;  but  the  authority  to  incorporate  has  usually  been 
restricted  as  in  England  to  cases  in  which  communities  more  or 
\aaa  dense  and  populous  already  exist,  and  who  desire  to  take  on 
a  corporate  character  in  order  to  exerciae  the  powers  of  local  gov- 
erameut.^  When  duly  organized  their  powers  are  prescribed  and 
defined  by  the  general  incorporating  statutes.  But  how  and  by 
whom  is  the  extent  of  territory  to  be  included  within  the  corporate 
limits  (which  necessarily  settles  what  property  and  what  persons 
will  become  subject  to  municipal  rule)  to  be  determined  i  Unlesa 
specially  restrained  by  the  State  Constitution,  the  l^islature  may 
del<^ate  this  power  to  appropriate  local  bodies  or  boards  or  officers ; ' 
but  it  has  in  several  coses  been  made  a  question  how  far  this  power, 
which  is  essentially  political  or  administrative,  may  be  conferred 
upon  the  judicial  courts.  This  depends  somewhat  upon  local  con- 
stitutions, laws,  and  usages ;  and  the  principal  cases  on  the  subject 
are  referred  to  in  the  note.' 

>    Peoplg   p.   Bennett,    3S    Mich.    IGl  two  vilUge  aettUments  septrat«d  b;  in- 

(1B74>;   a.  c.   18   Am.  Kvp.  107(  whrra  terremng  tanas.    It   vu  held  that  the 

thia  enl^ect  is,   with   hU  usual  ability,  itatnte  wa«  nuconititational,    because  it 

Icamcdl;  examined  b;  CamjAell,  J.,  frOm  allowed  the  patitloiiera  for  incorporatiDD 

whose  opiuian  the  doctrines  of  ttie  text  to  decide  upon  extent  of  territory  tube  in- 

have  mainly  been  deduced.  corporated,  lind  because  the  legislature  had 

'  *  People  V.  Beuuett,  lupra  ;  BlanclutTd  attempt(>d  to  detegate  legialatire  powers  in 

e.  Bissell,  11  Ohio  St.  96  (1S60)  ;   People  thia  respect  to  private  citlEeua,  iustead  of 

V.  Carpenter,  21 N.  ¥.86(1361);  Devote's  legal  bodies,  bouda,  or  officers,  no  notice. 

Appeal,    G6    Fs.   Bt,   1S3  ;     Borough  of  no  hesricg,   itcd   do   right  to  a  hearing 

Blooming   Valley  ;    lb.    60  ;   Osgood    v.  being  provided. 

Clark,  6  Fost.  (26  S.  H.)  S07.     "Acts         *  People  v.  Bennett,  supra,  and  cuea 

of  the  t^idatnre  conferring  upon  muni-  cited  in  last   note.      But   compani  with 

cipel  corporationa  the  pouw  (o  txlendthtir  Peoples.  Nevada,  6  Ciil.  143,  in  which  it 

limiii  hare  been  ftenerelly  upheld  ;"  per  whs  held  that  the  judicial  courts  could  not 

Hewy,  C.  J.      Kelly   ».   Meeks,   87  Mo.  be  empowered  to  act  in  the  incorporation 

196,  citing  Stilz  v.  Indianapolia,  CG  Ind.  of  towns,  liecaoee  it  was  not  a  judicinl  net. 

S15  ;  Taylor  r.  Fort  Wayne,  47  Ind.  274 ;  Cm\iTa,  Kajser  u.  Trustees,  &c.,  16  Mo. 

People  V.  Bennett,  29  Mich.  4fil  ;  Blsn-  88  ;  anlt,   sec.   41,  note  ;   sec.  182,   note 

chard  t.  Bissell,  11  Ohio  St.  B6  ;  People  D.  and  cases.     In  Ittinoit  it  has  been  decided 

Carpenter,  B4  N.  Y.  86  ;  Devore'g  Appeal,  that  the  legislature  cannot  conititution- 

S6  Pa.  St.  163,  and  the  text.  ally  confer  upon   the  jndicinl  courts  the 

In  The  People  t.  Bennett,  tupra,  aris-  power  to  change  the  boundaries  of  mnuf- 

iug  under  the  Michigan  Statute  of  1873,  cipslitieshy  anneiiugordisiinnexing  teni- 

for  the  genera]  incArporation  of  Tillages  tory,  as  such  acts  are  legislative  and  not 

within  any  two  square  miles  of  territory,  judicial.    GaWshurg  p.  Hawkinson,  76  111. 

in  Attempt  was  made  to  inoorporate  as  one  1S2.     See,  howerer,  Bluicbard  p.  Bissell, 
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§  1S4  (125).  Only  on*  Corporntion  of  Sua*  Kind  in  Soma  Area.  — 

There  cannot  be,  at  the  same  time,  within  the  same  territory,  lino  dis- 
tiTict  municipal  corporations,  exercising  the  same  powers,  jurisdictions, 
and  privileges.* 

11  Ohio  St.  98  (I860)  ;  poj(,  sec.  185, note,  their  immediate  vicinity,  would  b«»e  re- 
in Arkatmu  the  detenBiuation  at  nh&t  pealed  the  charter  of  the  1att«r,  or  at  least 
the  boandariee  era  ia  witliia  the  paver  of  caitidled  their  power.  Whet  in  the  open 
the  courts.  Little  Rock  v,  Faiieh,  3S  aud  thinly  settled  country  would  not  be  ob- 
Ark.  169.  Eo^tioiiB  as  a  nniaance,  would  in  the  hpBtt 


'  Willc.   on   Corp.   27;   Patterson   e.  of  a  city  be  a  terrible  nuisance.     Persons 

Bodety,  kc,  i  Zabr.  (24  N.  J.  L.)  385,  then  desiring  to  pngiige  in  particular  avoca- 

999,  per  Green,   C.   J.   (1851)  ;    Rei   d.  tiona  in  or  uear  lo  citiea,  niust  submit  to 

Fssamore,  3  Term  B.  248  ;  Bai  v.  Auiery,  hare  their  pursuits  limited  and  contracted. 

3  Bro.  P.   C.    SSa  ;   Grant  on  Corp.  18.  Whilst  trade,  nisnufsetures,  and  commerce 

"This,"  says   0Aom,3.,  "is  a  sdf-evi-  hare  large  claims  on  the  laws  for  protection, 

dent  propcaition,"  Taylor  v.  Fort  Wayn«,  theirs  ia  not  the  only,  nor  have  they  the 

47    lud.    261    (1874)  ;    Strosser  d.    Fort  highest  claims.  ...  To  accomplish  this 

Wayne,   100   Iml.   413  ;   Drain  Commis-  purpose   (protect  health   and   lives),   the 

aioner  u.  Baxter,  67  Mich.  127.  power  was  conferred   by   the   l^slaturs 

The  city  of   Chicago  adapted  an  ordi-  upon  cities  and  Tillages  to  regulate  these 

nance  prohibitiug  any  person,  compmiy,  or  establishments  for  the  distance  of  one  mile 

corporation  within  the  city,  or  wiikiti  a  beyond  their  corporate  limits,  evea  if  that 

mtis  of  Che  city  limits,  fram,  etigaging  in  should  lap  over  and  embrace  a  portion  of 

the  buliness  of  ilaughtering  animaU  for  territory  embraced  in  the  boundaries  of 

food,  or  packing  them  for  market,  or  ren-  another  munietpnlity."    Chicafio  Pecking 

dering  the  offal,  bones,  kc,  of  any  dead  Co.  e.  Chicago,  88  III.  221  (1879).  Whera 

tuintal  matter,  itc until  thry  shall  the  boundaiy  line  of  a  corporation  waa 

have  obtained  a  license   therefor.      The  vagus  sod  iudefinite,  the  priKtical  inter- 

defendant  was  a   corporaUoo,   organized  pretatien  which   had   been   (riven  to  the 

under  the  Una  of  the  State,  and  when  the  statute  by  ths  cituens  of  the   disputed 

suit  was  instituted  sgaiast  the  company  it  district  in  exercising  munici)iaJ  pnvilegel, 

was  carrying  on  the  kind  of  busiue&s  men-  such  as  voliug,  &o.,  was  adopted  by  the 

tioned  in  the  ordinance.     Its  factory  was  court.    Hilne  e.   Mayor,  4a.,   IS  la.   99 

in  Cook  County,  outside  of  t}\e  city  limits,  (1838).     See,  slao,  Hamilton  *.  MrNeil, 

and  viihin  the   Unon  of  Lake,   iu   that  13  Gratt.  (Va.)  389  (1866);  pog,  sec.  420 

coonty,  and   it  had  then  a  licenve  from  note.     Where  the  middle  of  a  road  ir  Hit 

the  town   of  I.ake  to  carry  on  the  kind  dividuig  Hiw  between  two  towns,  eaoh  is 

of    bustoeaii    it    was    engaged    in,     but  bound  for  defects  within  its  own  limits. 

bad   no  license   from   the   city   of   Chi-  They  cannot  be  jointly  indicted  for  a  ds- 

cago.     It  IFBB  ui^ed  that  the  city  of  Chi-  feet  within   the  jurisdiction   of  one.      In 

cHgo  had  no  power  to  pess  or  enforce  the  this  case  the  defect  was  in  a  bridge  (om- 

ordinsnce.    Walker,  J.,  who  delivered  the  log  part  of  the  road.     State  s.  Thomsaton 

opinion,  after  a  carefiU  discussion  of  the  and  Rockland,  74  He.   198.     Boandarias 

questions,  viz. ;    1.    Whether  the  General  may  be  defined  by  long  iise,  confirmed  by 

Am^mfaly  had  granted  the  power  to  the  a  legislative  recognition.  People  t.  Fam- 
city  nt  Chicago  to  pass  an  ordinance  of  hnm,  ib  III.  662.  If  a  dwelling-iotal  is 
soch  a  character  ;  2.  Whether  the  power  divided  by  the  boundary  line  between  two 
-irasalsograDted  toeiercisepolicerestraint  towns,  that  portion  of  the  house  which 
outside  of  the  city  limits,  and  within  the  occupant  mainly  and  substantially 
another  municipality,  Bays :  "  We  most  makes  hie  home  (as  h;  sleeping,  eating, 
conclude  that  the  General  Assemhly,  Ac)  fiiee  his  residence,  and  he  cannot 
rather  than  subject  one  large  city  to  such  elect  to  reside  and  he  taxed  in  the  other 
baiaids  from  smaller   muuicipalitieti   in    town.    Qwnaiy  v.  Wsltham,  8  Cuth.  387. 
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§185  (126).  Bnlugement  of  BonnduiM- — Not  onlj  may  the 
legislature  onginally  fix  the  limits  of  the  cotporation,  but  it  may, 
unless  specialty  restrained  in  the  Con^itation,  subsequently  aniiex,  or 
authorize  the  annexation  o!,  contiguous  or  other  territory,  and  this 
without  the  consent^  and  even  against  the  remonstrance,  of  the 
majority  of  the  persons  residing  in  the  corporation  or  on  the  annexed 
territory.  And  it  is  no  constitutional  objection  to  the  exercise  of 
this  power  of  eomptdsory  aUTiexatum  that  the  property  thus  brought 
withii;  the  corporate  limits  will  be  subject  to  taxation  to  discharge 
a  pre-existing  municipal  iDdebtedness,  since  this  is  a  matter  which, 
in  the  absence  of  special  constitutional  restriction,  belongs  wholly  to 
the  legislature  to  determine.' 

ta  inifiana  the  qualified  voten  of  a  quire,"  BSiyB  Aoon,  J.,  in  PomrBB.  Wood 

city  within  the  limits  of  ft  towiuhip  an  County,  8  Ohio  St.  286,   ISO,    "  a  Tery 

belli  to  be  roten  of  the  township  Cor  the  artifiuinl  and  umioaiid  mode  of  reuoning 

purpose  of  a  township  tax  in  aid  of  a  rail'  to   hold  that  tetritoiy  could  not  be  an- 

nad,  and  their  property  taxable  vithin  nezed  to  a  town  which  owed  debts,  tmtil 

the  township  for  that  pnrpoaa.     Scott  *.  the  owneis  of  such  tfimtoiy  were  paid  a 

Hausheer,  94  lud.  1.  compensation  in  money  for  ■  proportional 

1  Blaochard  v.  Biasell,  11  Ohio  St.  9S  iiart  of  auoh  debts,  on  the  groand  that  the 

(I860),  deGniiig  tmUtgmly  end  congtruing  property  annexed  was  condemned  for  pub- 

■tatute  snthohzing  cotmty  commissionerB  liu  use.    It  ia  not  to  be  presumed  that  a 

to  annex  ;  following  and  approving  Pow-  municipal  corporation    haa  contracted  a 

crs   e.    Wood  Coaoty,   8   Ohio    St.    SSS  debt  without  b«ng  correepondingly  bene- 

(185S).     JnU,  tea.   68   and  cases.      See  fited."   The  doctrine  of  the  text  approved, 

aleo   Laramie  Cnuoty  v.  Albany  Count;.  United  Statite  v.  Memphis,  97  U.  B.  281 

KU.8.S07  (1S7G)  ;  Queen  a.  Local  Oov-  (1B77)  ;    noted,  ante,  sec.  63.      In  MuAi- 

-erniiig  Boaid,  L.  R.  8  Q.  B.  S27  ;  Woods  gan  than  an  amttitutiimai  UmilaUoaa  on 

e.  Heory,  G5  Mo>  560  ;  Otbouey  v.  Oirar-  the   riglit  of   the  legialatore  to   change, 

dean,  G8  Mo.  141 ;  State  k.  McBeynolda,  except  as  provided  in  the  Conatitntiotl, 

61    Mo.     203   (1B7S)  ;    Layton    e.    New  manicipel  boundaries  so  far  as  to  interfere 

Orleans,  12  Lk.  An.  61S  (1357)  ;  Araoult  with  rrpraeatative  dutrieU.      Attomey- 

B.  New  Orleans,  11  La.  An.  54  ;  Cbeany  d.  Qenerai  v.  Bradley,  86  Mich.  4*7  (1877)  j 

.Huosur,   9    B.   Mon.    330  ;    Gorham    r.  Attorntiy- General  b,    Holihan,   29   Midi. 

Sprinfcfiuld,  21  Me.  59  ;  Morford  v.  Unger,  116. 

8  Iowa,  83  (1859}  ;   St  Louis  «.  Russell,  The  tenacity  with   which  the  people 

9  Uo.  507  (1845)  ;  St.  Louis  v.  AIIpq,  13  of  New  England  cling  to  the  popular  or 
Ho.  400  (lafiO) ;  Smith  b.  McCarthy,  56  Unm  form  of  gnveraiuent  baa  been  before 
Pa.  St.  359  i  Chandler  b.  Boston,  113  noticed  (inM,  sees.  28,  29) ;  and  the  Con- 
Haas.  200  (1878)  ;  Railroad  Co.  v.  Spear-  eljtution  of  MaaruhuitUt  in  the  MCond 
man,  12  lows,  112;  Wade  v.  Eicbmond,  iniendineQt,  accepted  in  1821,  contain! 
IS  Gratt  (Va.)  638  (18S8)  ;  Norrie  v.  the  provision  that  tbe  legialatura  "  shall 
Mayor,  itc.,  1  Swan  (Tenn. ),  164  ;  Elston  have  fnll  power  and  aolhority  to  trtct  and 
V.  ('raw fords viUe,  SO  lod.  272 ;  Edmunds  ematUvie  municipal  or  city  governments, 
V.  Oookina,  lb.  ill  ;  Giisnl  «.  Philadel-  in  any  corporate  town  or  towns  in  this 
phia,  7  Wall.  1  (1868)  ;  Coriugton  a.  cocQinonwealth,  .  .  .  providid,  that  no 
East  St.  Louia,  7S  111.  548;  Qrabom  d.  anch  government  ahall  be  erected  or  con- 
Greenville,  67  Tex.  62  (cittng  text)  ;  etituted  in  any  town  not  containing  12,000 
Board,  &c.  of  Cbickasa*  Co.  f.  Board,  ka.  inbabitanla,  nor  unless  it  be  with  the  con- 
of  Sumner  Co.,  58  Miss.  618  ;  Washburn  aent  and  on  the  application  of  b  majority 
V.  Osbkoab,  60  Wis.  458.      "  It  woald  nr  oS  the  iubabitants  of  anch  town  [iresent 
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§  186.    Propert;  and  d«bU  on  LeglalBtlvQ  Bxttnotioii.  —  Where  no 

consiituliomil  restriction  exists,  the  corporate  existence  and  powers  of 

and  Toting  thereon  at  a  meeting  duly  within  the  city  limita  by  resolution  of 
WBrued  Aiid  holdan  for  that  piirpoSB."  the  common  touncil.  Contiguous  tenilccy 
The  legislature,  withont  any  application  not  thus  iaid  off,  jcc,  can  only  be  ao- 
by  a  niujority  of  the  inhabitants  of  the  nexed  by  petition  to  the  board  of  eouiUy 
town  of  Brookline,  which  contained  a  com  mission  era.  JefTereonvillfl  v.  Weenis, 
popnlation  of  about  8,500,  annMed  it  to  6  Ind.  (Porter)  617  (18S4J.  Annexed 
the  city  of  Boston,  the  act  to  take  eJTect  if  tracts,  under  this  act,  need  nU  all  bt  em- 
accepted  by  a  majority  of  voters  voting  at  liga/nu  to  iht  eiiy  ;  if  they  are  contiguous 
meptinga  to  be  held  for  that  purpose.  In  to  each  other  and  one  is  contiguous  to  tha 
the  i»s8  oi  Chandler  v.  Boston,  112  Mass,  city,  it  is  sufficient.  Huff  b.  Ubyelte, 
SiUO  (1873),  the  question  was  preBented  108  Ind.  li.  One  or  more  cltixeus  of  the 
whether  an  entire  tovm  with  less  than  territory  sought  to  be  annexed  may  main- 
12,000  inhabitanlB  can  be  anneiad  to  a  tain  injunction  to  prevent  an  illegal  an- 
oity,  and  also  whethei  a  previout  applica-  nexation  (Delphi  v.  Startziuan,  104  Ind. 
tirm  of  a  majority  of  the  inhabitants  of  the  84S),  hut  he  is  att^ped  from  objecting  if  he 
town  is  not  esaential  to  the  ataion  or  con-  delays  taking  action  when  he  kuowa  the 
ttiliUion  of  a  city  government  therein  or  city  is  spending  large  sums  of  money  npon 
over  the  inhabitants  thereof.  The  validity  the  annexed  district,  even  thou(^  ita  pro- 
of ttie  act  providing  for  such  annexation  ceedlngs  are  void  by  reason  of  mistake 
was  sustained.  Sea  opinion  of  Justices,  8  of  fact  by  its  officer*.  Strosser  v.  Fort 
Cush.  680 ;  Warren  e.  Chailestowa.  2  Wayne,  100  Ind.  H3.  See  also  sa  to 
Gray,  104,  la  to  general  power  of  the  Uuhei,  Lnganaport  v.  La  Rose,  W  Ind. 
legialatnre  to  change  the  boandaries  of  117.  Where  there  is  jurvdictiim  in  tha 
towns  and  cities.  Ovmert  of  property  in  annexation  proceedings,  irregularitie*  and 
a  territory  propoaed  to  be  anneted  have  errora  will  not  render  them  void  so  that 
such  an  interest  in  the  matter  of  annexa-  they  may  be  attacked  in  collateral  pto- 
tiou  as  will  entitle  them  to  resort  to  the  ceedinga.  Tern  Haute  v.  Beach,  SB  Ind. 
conrts  to  i^uestion  the  validity  of  an  elec-  143  ;  a.  P.  Cicero  v.  Williamson,  91  Ind. 
tion  to  determine  it.  Morris  «.  Nashville,  641.  An  individual  cannot  question  the 
eLea(Tenn.),  3S7.  right  of  the  corporation  to  exerriae  the 
It  is  held  in  Penntylvania  that  under  fimctions,  powers,  and  aothority  of  an  in- 
the  terma  of  the  act  of  the  legislature  an-  corporatcd  city.  This  can  only  be  done 
thorizing  the  incorporation  of  villages,  the  by  quo  icarmjUn  in  behalf  of  the  State, 
boundaries  cannot  be  extended  BO  aa  to  in-  Mnllikin  v.  Bloomington,  73  Ind.  181, 
elude  a  large  body  of/arm  lands  ;  but  the  (application  for  injunction  to  restrain  col- 
district  to  be  i[icor|>orated  should  be  re-  lection  of  taxes  on  the  groond  that  the 
striated  by  the  courts  in  which  the  pro-  corporate  existence  was  unlawfully  changed 
ceeding  ia  hsd,  so  as  to  include  no  more  from  that  of  a  town  'io  that  of  a  city,  re- 
than  the  village  itself  and  ita  proper  Icrri-  fused).  Conatruction  of  existing  laws  on 
tor]'.  Borough  of  Little  Uesdows,  Sfi  Pa.  subject  of  annexation  of  Platte  Territory. 
St.  335  (laeo)  ;  Devore's  Appeal,  GS  Pn.  Taylor  t>.  Fort  Wayne,  47  Ind.  374(1874). 
St.  leS:  Blooming  Valley,  56  Pa.  St.  Effect  of  extension  of  oorporate  limita 
(16.  These  cases  commented  on  by  Camp-  on  hamatead  right,  whew  different  provis- 
hell,  J.  People  F.  Bennett,  29  MJch,  461  ions  are  made  for  country  and  tonn  home- 
(1874);  a.  c.  18  Am.  Rep.  107.  As  to  ateads.  Taylor  d.  Boulware,  17  Tex.  74; 
taxation,  for  general  munici|«l  purposes,  Finley  n.  Diethck.  12  Iowa,  618  ;  Tmax 
of  mml  praperlij  tnlkin  corporate  Hmitt,  e.  Pool,  48  Iowa,  258. 
and  the  restrictions  on  the  right,  sea  chap-  Ordinances  or  contracts  designed  to 
ter  on  Taxation,  post,  sees.  794,  7BS.  operate  throughout  the  city  nt  large,  ei- 
In  Tndiann,  under  act  of  June  IS,  1852,  tend  to  and  operate  vHthin  tubKqvenl  en- 
lots  oiljinving  n  city,  which  are  laid  off,  larged  munieipxl  limits.  St.  I^ais  Gas 
plattcil,  and  recorded,   may  be   included  Ck>,  v.  SL  Louis,  4fl  Mo. '121  (1870). 
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counties,  cities,  and  towns  are  subject  to  legislative  control.  Where 
a  municipal  or  public  corporation  is  legixlated  out  0/ existence  and  its 
territory  annexed  to  other  corporations,  the  latter,  nnless  the  legis- 
lature otherwise  provides,  are  mtitied  to  Ue  property,  and  severally 
liable  for  a  proportionate  share  of  its  then  subsisting  legal  debts,  and 
vested  with  the  power  to  raise  revenue  wherewith  to  pay  them  by 
levying  taxes  upon  the  property  transferred  and  the  persona  residing 
therein.  The  creditors  of  the  extinguished  corporation  were  held  in 
the  case  cited  in  the  note  to  have  a  remedy  in  equity  against  the  cor- 
porations succeeding  to  its  property  and  powers,  to  have  the  amount 
ascertained,  apportioned,  and  adjudged  to  be  paid.^ 

§  187  (127).  Propflrtr  and  dvbta  on  Dlvlaioa  of  Town.  —  In  con- 
nection with  the  power  of  the  legislature  to  create  municipal 
corporations  and  to  determine  their  territorial  extent,  reference 
may  be  made  to  the  division  of  towns  or  public  corporations  by  legis- 
lative act  or  authority.  There  is  no  restriction  on  the  general  power, 
unless  it  be  found  in  the  Constitution  of  the  State.*  In  case  of 
division,  the  legislature  may,  as  we  have  already  seen,  apportion  the 
hirden  between  the  two,  and  determine  the  proportion  to  be  borne 
by  each,*    InConu6ctiGut,"the  legislature,"  says  the  Supreme  Court, 

Beeording  Unm  plata.  Betnis  ».  Becker,  yille,  1  Root  (Conn.),  IBi;  North  Yof 
1  Eui.  22e  ;  Huoa  v.  Pitt,  21  Ho.  Si»l  ;  mouth  «.  SkiUingg,  45  Me.  1S3 :  Lakin  «. 
Btmng  «.  Darling,  9  Ohio,  201  ;  pout,  «ec.  Ames,  10  Cash.  193  ;  Bretrater  v.  Har- 
628.  Wbeie  i'be  poaer  to  alter  boniularia  wich,  4  Utua.  278;  Randolph  d.  Braic- 
u  comiDitt«d  to  local  tribunaU  their  auts  tree,  4  Maes.  315  ;  Blackntone  v.  Tart,  4 
mnst  be  strictly  within  the  powers  granted,  Gmy,  250;  Hartford  Bridge  Co.  v.  East 
otherwise  thej  will  be  void.  Jacksonville  Hartford,  16  Conn.  149  ;  East  Hsrtford  d. 
r.  L'Engle,  20  FU,  344,  Hartford  Bridge  Co.,  17  Conn.  80  ;  Craw- 
Locality,  under  the  Canadiaa  ayetem  of  ford  Coun^  v.  Iowa  County,  2  Chand. 
municipal  government,  is  aubject  to  taco-  (Wis.)  14. 

tioD.     Each  portion  of  a  county  therefore         1  Mount   Plesaant    v.    Beckwith,    100 

should  bear  its  proper  proportioii  of  the  U.  8.  514  (1878);  noted  more  full;  anU, 

taxation  of  the  whole  i-ounly.    Where  »  tec  170,  note. 

portion  ii  detached  from  one  and  added  ta         3  jfau,  chap.  iv.  sees.  64   6S  ;  tupra, 

•nother  oouuty,  some  mode  of  oi^iufTnenl  sec  1S6.    Where  part  of  a  township  is  set 

0/  ti^ttmg  liabUiliet  becomes  itidispens*-  oif  to  form  another,  the  two  townships  are 

bla.     See  HcKee  v.  Huron  District  Court,  not  both  new  corporations,  the  old  corpo- 

1  Upper  Can.  Q.B.  368-,  North  Dumfries  ration  continues  aa  before,   and  remaine 

e.  The  County  of  Waterloo,  12  Upper  Can.  chargeable    with   its   former  obligationa, 

Q.   B.   607  ;   Coanty    of    Wellington   v.  Coiirtright  d.  Brooks  Township,  64  Mich. 

Township  of  Waterloo,  8  Upper  Can.  C.  182, 

P.  358  ;  County  of  Wellington  e.  I'own-         ■  Anlt,  sec.  63,  e(  itq. ;  Londonderry  v. 

■hip  of  Wilmot,   17  Upper  Can.   Q.   B.  Derry,  8  N.  H.  320  (1SS6):  Bristol  r.  New 

82,     See,  also,   Wiudbam  v.   Portland,  4  Chester,  3  N.  H.  532  ;  Bill  e.  Corning,  15 

Han.  384  ;    Hampshire  u.   Franklin,   16  N.  Y.  207  :  People  v.  Draper,  15  N.  Y. 

Mass.  76  ;  Plnnkett'i  Creek  r.  Crawford,  632  ;  Bmith  i.  Adrian,  1  Mich.  495  ;  War- 

S7  Peon.  St.  107 ;  New  London  v.  Uout-  lug  v.  UobUe,   24  Ak.   701 ;   Mayor  « 


D.qit.zeaOvGoOt^lc 


270  MUNICIPAL   CORPORATIONS.  §  188 

"  have  immemoriatly  exercised  the  powei  of  dividing  towns  at  its 
pleasure,  and  upon  such  division,  apportiooing  the  comman  property 
and  common  hardens  in  such  manner  as  to  it  shall  seem  reasona- 
ble and  equitable." '  Accordingly,  it  may  impose  on  one  town,  upon 
such  division,  the  entire  expense  of  erecting  and  maintaining  a 
bridge  across  a  river  which  is  the  dividing  line  between  the  two 
towns.' 

§  188  (128).  Froparty  on  DItIiIod.  —  On  the  division  of  a  town 
or  public  corporation  posseasi-ng  curporate  property,  into  two  separate 
towns  or  communities,  eack,  in  the  absence  of  a  different  provisioa 
by  the  legislature,  was  considered  by  the  Supreme  Court  of  New 
York  to  be  entitled  to  hold  in  severalty  the  public  property  which  fell 
within  its  limits.'    IaConnectacat,il  is  declared  to  be  "  well  settled 

State,  IS  Hd.  376  ;  Lov«  ■>.  Sehenck,  13  by  taxation  [PlTinoDtli  •.  Jackson,  IS  Pa. 

Ira.  Lav,  S04  (ISSl);  Lave  e.  Bamtoni,  St.  U),  or  direct  a  dinuoa  oC  ths  rauda 

13  In.  Law,  S28  0S5&);Oliie;D.  Harvey,  betveeu  two  towns    diffarent  From   thnt 

GO  III.  453 ;  Sedgwick  Co.  «.  Bailey,  11  which  U  prescribed  in  the  will  of  the 

Kan.   631   (1873);   SsagBmoQ   County  V.  donor.      Oreenyille  v.  Hason,  53  N.  H. 

SpringBeld,  63  111.  SS  (1873);    Dnnmore'a  510(1873).     See,  «lao,  Montpelier  k.  Eut 

Appeal,  52  Pa.  8l  874  ;   Barklerv.  LeTee  Montpelier,  37  Vt.  704 ;  20  Vb  12 ;  anU, 

Comm'n,  93  V.  S.  2s8  [I87S);  Bronghtou  seca.  64,  SO,  8S,  IH. 

V.  Pensacola,  98  H.  S.  266  (1876);  County  *  Gnuby  v.  Thurston,  rupra;  ante,  eec 

Court  V.  County  Court,  3  Bush  (Ky. ),  98  j  71. 

Schriber  1).  Lengdale,  ea  Wia.  610  ;  Knight  ■  North   Hempstead  a   H«mp«taad,   1 

r.  Town  of  Ashland,  61  Vfis.  233.    The  Wend.  109  (1828J.    "  Suppose,"  says  Sa9- 

parent  town,  being  liable  for  the  whole  o^   C.  J.,  delivering  the  opinion  of  the 

debt,  is  the  agent  of  the  new  town  in  de-  court  in  thi»  case,  "theState  tobedirided 

feuding  sD  action  on   the   liability,  and  into  two    States:    without  aome  special 

when  it  seta  in  good  f^th  and  with  dili-  agreement,   each   wonld   own   the  puUio 

gence  and  akill,  the  new  town  is  bonnd  by  property  withia  its  limits.  '  So  of  coun> 

the  result  of  the  action.     lit.  Desert  v.  ties :    the    pablic    bnildinga   Temsin  the 

Uonmonth,  72  Me.   348.     And  «»e  anU,  property  of  the  old  county  ;   yet  publi* 

chap.  It.  for  a  general  view  of  the  exUni  of  buildings  are  as  mnch  pablic  proper^  as 

the  UgviJalvot  auQurritg  over  public  and  public  lands.    So  as  to  the  plains,  niead< 

municipal  corporations  and  their  rights,  ows,  and  maTshea  which  are  the  subject  of 

liabilities,  property,   and  contracts  ;   and  this  snit.    A  bill  filed  I7  a  nsw  county  for 

chap.  viL  as  to  the  (Hculttfimi  of  munici-  the  partition  of  the  gaol  and  coiirt-honse, 

pal  corporattocs  B.nd  its  effect  npon  their  which  had  been  cotnmon  propei^,  wonld 

creditor  and  property.  be  the  same  in  prinnpls  at  ths  bill  in  thia 

'  Granby  o.  Thurston,  Kt  Conn.  418,  snit.     Would  not  such  a  suit  be  oonrid- 

419,  jfrrffai'M,  C  J.  I  Willimautic  Society  ered  preposterona I     Suppose  a  religioui 

tr.  School  Society  (dlvisioD  of  school  so-  corporation  poeaneod  of  a  church  and  pai^ 

cieties  and  funda),  14  Conn.  467  ;  Hart-  aonage ;  it  becomos  eipodienc  to  erect  part 

ford  Bridge  Co.  ».   East  Hartford  (ferry  into  a  new  corporation :  would  not  the  old 

franchixe),   16   Conn.    149;    efBrmed,    10  corporation  retain  the  property,  unless  an 

How.   (U.  S.)  511,  S41  ;  Ijaramie  Connty  agreement  was  made  as  to  the  partition  of 

B.  Albany  County,  93  U.  8.  307  (1875).  it  I"  3  Wend.  JOB,  ISG  ;  Uramie  County 

Lc^sUture  cannot  control  an  edncational  v.   Albany,   02  U.   8.  307  (1876);  Weft 

fUud  raised  by  individnal  bounty  and  not  Carroll  v.  Gaddia,  84  \jl.  An.  028.    Incop- 
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that  when  part  of  the  inhabitants  and  territory  of  an  older  town  are 
erected  into  a  new  corporation,  the  old  town  retaioa  all  of  the  prop- 
erty, rights,  and  privileges  formerly  belonging  to  it,  and  is  subject 
to  all  its  former  duties  and  liabilities,  at  least  as  it  regards  property 
which  has  no  fixed  location  in  the  new  town,  as  lauds,  buildings, 
etc"  Accordingly,  "  upon  the  division  of  Hartford,  no  part  of  the 
ferry  franchifie  would  pass  ta  the  new  town  of  East  Hartford,  except 
by  virtue  of  a  legal  provision  to  that  effect."  ^  So  it  has  been  fre* 
qnently  held  that  if  a  new  corporation  is  created  out  of  the  territory 
of  au  old  corporation  or  if  part  of  its  territory  or  inhabitants  is 
annexed  to  another  corporation,*  unless  some  provision  is  made  ia 
the  act  respectiiig  the  property  and  existing  liabilities  of  the  old 
corporation,  the  latter  will  be  entitled  to  all  the  property,  and  be 
solely  answerable  for  all  the  liabilities.^ 

§189  (129).  Power  of  LeslBUtnrB  to  appoiUoD  Debts  and  Piop. 
Mty.  —  But  upon  the  division  of  the  old  corporation,  and  the  creatioo 
of  a  new  corporation  out  of  part  of  its  inhabitants  and  territory,  or 
npon  the  annexation  of  part  to  another  coi'poration,  the  hgiskUvre 
may  provide  for  an  equitable  appropriation  or  division  of  the  prop- 
erty, and  impose  upon  the  new  corporation,  or  upou  the  people  and 
territory,  thoa  disaanexed,  the  obligation  to  pay  an  equitable  pro- 
portion  of  the  corporate  debts.*    The  chartera  and  constituent  acts  of 

yuntion  of  •  part  of  a  (oim  into  a  trOy,  3E0  (18G5);  North  Yannonthc.  SkllUnf^ 

belli  not  to  divert  the  title  of  the  town  to  tG  Ma.   183,   1*2  (ISSS);  Cobb  r.  Kiug- 

a  tract  of  land  owned  bjr  it  in  fee  sintpto,  man,   15  Mass.   1S7  ;  Minot  v.  Curtis,  7 

"in  trost,  for  the  use  of  the  town  Tor-  Hasa.    H\,    446;   Opinion  of   Sapreme 

•ver."    Milwaukee  v.  Milwaukee,  12  Wis.  Judges,   B  Ciuh.  E7fi  ;  lb.  S78  ;  Laramie 

M,  County  v.  Alban;  Connty,  92  U.  8.  807 

In  JTfeAi^ao,  it  it  held  that  when  a  dty  (1875),  where  the  cases  are  cited,  and  the 

ia  incorporated  from  part  of  the  territorj  enhject  leamsdly  ditciiBaed  by  Clifford,  3. 

of  a  township  the  property  righti  of  the  Greenville  v.  Mason,  53  N.  H.  B16  (1873f; 

township  are  not   affected   niiless  provi-  Depere  v.  Bellevue,  81  WLi.  120  (1872)  ; 

Hon  U  made  therefor  by  Etatnte.    Board  of  s.  c.  11  Am.  Rep.  fl02. 
Health ».  East  Saginaw,  45  Mich.  267.  ■  Tert   cited    and   approved.      Uotint 

1  i'er  CAunA,  J.,  in  Hartford  Bridge  p.  Pleasant  v.    Beckwith,   100   P.  S.  614; 

£aat  Hartford,  16  Conn.  149,  171  (1844);  TttrabnU  v.  Alpena  School  DiirL,  4S  Mich, 

•tSnnad  hy  Supreme  Conrt  of  the  United  496. 

8tat«s,  10  How.  ([I.  8.)  Sll,  641.     Ap-         *  Qorham  v.  Springfield,  21   He.  fll  ; 

proving  Windham  ».   Portland,  S   Mass.  North  Yannooth  r.  Skillinfjs,  45  Me.  19$ 

SS4;  Hampahire  ».  Franklin,  16  Mam,  78;  (1868);  BrewBtern.  Harwich,  4  Mass.  278; 

North  Hemprtwad  v.  Hempstead,  2  Wend.  lb.  815  ;  7i.  334  ;  Harrisoti  v.  Bndgton, 

109;  mU,tte.9.  16  Masa.   16;   Ih.   76   (1319);   LaUin   a. 

*  Windham  v.  Portland,  4  Maw.  384  Ames,  10  Ciish.  IBS  (ISfiS).     See  School 

(1803);  Riehardl  V.  Dasq;«tt,  1  Ifaas.  630;  District  v.  Richardson,  23  Pick.  62  (1830), 

Hampshire    v.     Prauklin,    16    Mass.   76  as  to  the  effect  in  MastackiaelU  upon  the 

(1819);  Richland  County  r.  lawnnco,  12  title  to  property  of  the  abolition  of  old 

UL  1  (1860);  B)ackBton»  e.  Taft,  4  Gray,  tehool  diatricta  and  the  formation  of  new 
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public  and  municipal  corporations  are  not,  as  we  have  before  seen, 

contracts,  and  they  may  he  changed  at  the  pUaswe  of  the  legislature, 

oneB)  followed  I^  School  DistKct  d.  Tap-  acd  made  bindiiig.     Sawyer  v.  William^ 

ley,  1  AUeD,   48 ;   but  a  dictiim  thBTBio  26  Vt.  311 ;  Piarca  v.   Carpenter,  10  Vt. 

qneationed  by  Soar,  J.      Simmoiis  v.  Na-  180  ;  Aldeu  n.  RounaviUe,  7  UeL  SIB. 

hant,  8  AUeu,  316,  aa  to  necaraity  of  a  Uulesa  otherwise  prorided  by  Icgiala- 

deed  of  cODTeyance  for  real  estate.      San-  tion   tJit  detachmeid   of  terrUoni  from   a 

bomton  V.  Tilton,  Gfi  N.  H.  603  (1S75)  ;  tmmuhip  doel  not  afTsct  ita  owiiership  of 

e.  c.  53  X.  H.  138  J  TilMai  o.  Sanborulon,  anythiug  but  lands ;  dBbto  and  other  in- 

65  N.  H.  610.      Note  relating  to  division  corporeal  riglita  — aa    here,   liquor  taxea 

of  property  undar  legislative  act.      South-  previously  due  —  still  belong  to  the  toira- 

ampton  v.  Fowler  (Little  iBlands  on  diri-  ehip.     Springwells  n.  Wavue  County,  5S 

doD  of  town),  as  N.  H.  225  (1873);  Tile-  Uich.  240. 

■on  B.  Newman,  S3  Vt.  421  ;  Richards  v.  The  modi  af  proceeding,  under  the  atat- 
Baggett,  4  Moss.  634  ;  Waldron  v.  Lee,  6  ute  of  Nev;  York,  in  the  division  of  otl 
Pick.  323.  In  Paintglvania  it  was  held  aud  the  erection  of  new  tonua,  the  diree-- 
that  on  a  divisiou  of  a  towuabip,  each  lorg  nature  of  the  statute  as  to  mode  of 
fraotiou  remains  liable  for  the  whole  debt  proceeding,  and  the  presumption  in  bvor 
due  by  the  old  township  ;  if  one  pays  the  of  the  regularity  of  the  proceedtogg,  are 
whole  atnouut,  it  lays  the  fouudation  for  clearly  set  forth  in  the  caae  of  The  People 
cotitrihution,  Plunkett  Township  v.  Craw-  u.  Carpenter,  24  H.  Y.  88. 
ford,  27  Pa.  St.  107  (1)166).  See  New  As  illustrating  the  dindmy  natiin  of 
London  v.  Montville,  1  Hoot  (Conn.),  such  statutes,  see  Elmendorf  v.  Mayor, 
184  ;  Hughes  r.  School  District,  72  Mo.  2fi  Wend.  093  ;  Striker  v.  KeUy,  7  Hill 
648.  On  annexation  of  a  portion  of  a  (N.  Y.),  B.  But  sn  agreement  in  such 
township  to  a  city,  the  residue  retains  all  division,  transcending  the  powera  of  the 
ita  property,  real  and  personal,  unless  a  offlc«rs  who  make  it,  is  not  binding  on 
different  disposition  has  been  made  by  the  thi  towii.  Overseers  v.  Same,  18  Johns, 
terms  of  the  division.  People  d.  School  S82.  Effect  of  erection  of  s  new  out  of  a 
Trastees,  86  111.  613.  As  to  right  to  col-  portiou  of  an  old  county  on  the  Una  lA 
lect  taxea  on  such  division,  see  Bal-nett  officers  who  respectively  ntuU  in  the  new 
Township  V.  Jefferson  County,  9  Watts,  and  old  poitiona,  see  PeofJe  «.  Uorrell,  31 
166  \  Devor  v.  HcClintock,  9  Watts  &  3.  Wend.  663  (1839),  and  snthorities  cited 
80  ;  Police  Jury,  ftc  o.  McComiBck,  32  by  Coictn,  J.,  p.  680.  County  commis- 
La.  An.  624  ;  sustaining  text.  Board,  &c.  sioners  must,  by  law,  reside  in  tjie  county, 
e.  Board,  &c,  30  W.  Va.  424  (1887).  In  and  on  the  erection  of  a  new  county  in 
Morgan  t.  Town  of  Waldeck,  17  Fed.  Rep.  which  their  residence  is  included  they 
286,  it  appeared  that  the  town,  which  bod  become  rtndenU  of  the  new  county  and 
been  carved  out  of  another,  bad,  through  non-residents  of  the  old  county,  and  can- 
ita  officers  and  people,  repeatedly  recog-  not  legally  act  for  it,  unless  they  remove 
niied  its  liability  for  its  portion  of  the  within  it ;  though  if  they  coutinne  to  set 
debt  of  the  town  oat  of  which  it  was  without  such  removal  their  acta  are  valid, 
created,  and  it  was  decided  that  it  was  lis-  being  officers  de  /ado.  State  «.  Harta- 
ble  for  its  proporiion  of  the  debt,  although  bom,  17  Ohio,  186  ;  State  v.  Jacafae,  lb. 
there  was  doubt  whether  the  proceedings  148.  A  bill  in  equity  will  not  lie  to  sd 
in  setting  it  off  were  legal  aeide  a  mltlanent  of  aceotmlt  made  by  two 
As  to  mpporf  of  poor  in  case  of  division,  boards  of  supervison  upon  the  division  of 
North  WhitHliall  v.  Sooth  Whitehall,  3  a  township  by  creating  a  new  one,  ou  the 
Serft,  &  Rawle  (Pa,),  117;  Oveneera,  Ice.  gronnd  that  one  of  the  boards  was  inferior 
V.  Overseers,  be,  2  Fb.  422  ;  Stillwater  v.  to  the  other  in  ability  and  experience,  or 
Green,  4  Halst.  (N.  J. )  69.  that  it  was  mialed  as  to  the  financial  con- 
Where  there  has  been  an  xTimfficiejU  dition  of  its  own  township.  The  law  pre- 
legal  divixion  and  organitation  of  a  new  sumes  inch  a  board  to  be  competent  to 
district,  this  may  be  aAerwards  raiffitd  tnuuaet   the    buaineos   enlniited  to  it. 
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sabject  only  to  the  leBtiainta  of  apecial  constitutiooal  proriaions,  if 
any  there  be.  And  it  is  ac  ordiDary  exercise  of  the  legislative 
dominion  over  auch  corporatians  to  provide  for  their  enlargeaieut 
ot  diviaion ;  and,  incidental  to  this,  to  apportion  their  property  and 
to  direct  the  maoner  in  which  their  debta  or  liabilities  shall  be  met, 
and  by  whom.  The  opinioa  has  been  expressed  that  the  partition 
of  the  property  must  be  made  at  the  time  of  the  division  of,  or  change 
in,  the  corporation,  since  otherwise  the  old  corporation  becomes, 
under  the  rule  just  before  stated,  the  sole  owner  of  the  property, 
and  hence  cannot  be  deprived  of  it  by  a  misequerU  act  of  the  legis- 
lature.' But,  in  the  absence  of  special  constitutional  limitations 
npon  the  l^slature,  this  view  cannot,  perhaps,  be  maintained,  as 
it  is  inconsistent  with  the  necessary  supremacy  of  the  l^alatnre 
over  all  its  corporate  and  unincorporate  bodies,  divisions,  and  parts, 
and  with  several  well-considered  adjudications.' 

§  190  (130).  boiponite  Seal;  Pow«r  to  adopt  and  altn.  — The 
charters  of  muiucipal  corporations  usually  contain  a  clause  authoriz- 
ing them  to  have  and  uat  a  common  seal,  and  to  alter  the  same  ut 
pleasure.  Without  an  express  grant  it  is,  however,  incident  to  every 
corporation  to  adopt  and  use  a  corporate  seal  The  essential  impor- 
tance which  the  common  law  anciently  attached  to  seals,  and  the 
modem  relaxation  of  the  rule,  are  well  known.  Respecting  seals, 
the  same  general  principles  apply  to  private  and  to  municipal  corpor- 
ations. Thus,  a  corporation  of  the  latter  class  would  doubtless  be 
bound  equally  with  a  private  corporation  by  any  .seal  which  has  been 
authoritatively  affixed  to  an  instrument  requiring  it,  though  it  be  not 
the  seal  regularly  adopted.^     On  the  other  hand,  it  would  not  be 

Towiuhlp  of  CharcUll   v.   Towntbip  of  vi^f<^  nMtqaitabU  i^jv^iijtutilol '^tva- 

CammlDgs,  SI  Mich.  440.  debtednees  uaoag  tliem  all,  \ej  ouminis- 

1  HtoqMbin  *.  nsnklin,  IS  Hub.  It ;  doDcn  to  be  &ppouit«d  by  •  desigtmled 

WindbuD  V.  Portland,  4  Uua.  3IH) ;  Bo«<  comt,  and  ^m  whose  determination  uo 

dtdntum  V.   Rkbmond,  6  QrwnL  (Me.)  aiipnl  was  allowed.    Ab  to  extent  of  le^'s- 

113,  holding  that  mbssqaeat  legiilatian  lative  control  over  public  and  municiial 

coold  not  cb«rga  the  apportiounieDt  of  oorporstioiu,  and  their  rights,  Uabilitiea, 

the  debt!  between  an  old   town  and  one  property,  and  contract!,  see  anlit,  chap.  iv. 

CRated  rrom  it,  does  sucb  an  apportion-  and  cases  there  cited  ;  Cooley,  Const.  Lim. 

ment  wu  iu  the  natare  of  a  contracL  193,  231,  332  ;  laiie,  sees.  172,  173  ;  pc*f. 

Bat  Me,  <mU,  chap.  iv.  sees.  SI,  7G.  chapter  on  Taxation. 

■  Uyton  V.  New  Orltans,  12  U.  An.  >  Bank,  Ac.  v.  Railroad  Co.,  80  Tt  159 

nS  (1807),  cited,  aiOt,  sec  SS  ;  LanmJe  (ISSS),  per  Rt^ld,   C.   J.  ;   Tetiney   •: 

CooDt;  V.  Albuiy  Coantj,  92  U.  S.  307  Lumber  Co.,   43  N.  H.   313  ;  Mill  Dnni 

(1S75);     CDumon's  Appral,   62  Pa.  St  Fonndiy  e.  Horey,  21  Pink.  417  :   Poiter 

S74.     In  this  iHt  ewe  on*  boioogh  wag  v.  Kailroad  Co.,  87  Me.  349  ;  Anerll  ft 

divided  into  fonr,  and  the  legialatore  wm  Anios.  Corp.  sec.  217  ;  Fbillipa  v.  C'(iir>'<>, 

held  to  have  tAe  pnixr  t^Uraarit  to  prih  17  111.  164 ;  StebluuB  P.  MerriCt,  10  Cu&h. 
VOL.  I.  —  18 
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bound  by  the  affixing  of  eitber  the  regular  or  temporary  seaX  by  a 
person  not  legally  and  duly  authorized.'  So,  under  the  modem 
doctrine,  a  corporation  can  do  an  act  in  pais  by  an  attorney  in 
fact,  and  such  attorney  need  not  necessarily  be  appointed  under 


§  191  (131).  Seal,  how  proTad.  —  The  seal  of  a  private  corpo- 
ration attached  to  an  instrument  does  not  prove  ita  own  autkenticiiy  ; 
but  it  should  be  shown  by  evidence  aliuttde  to  be  really  the  aeal  of 
the  corporation.^  The  same  doctrine  is,  probably,  applicable  to  the 
seal  of  a  municipal  corporation,  except  where  changed  by  charter  or 
statute,  although  it  seems  that  it  is  usual  in  England  to  allow  deeds 
and  other  instruments  relating  to  real  estate  to  go  to  the  jury  wbea 
authenticated  by  the  corporate  seals  of  London,  Edinburgh,  or 
Dublin,  —  these  being  corporations  of  great  antiquity,  or  recognized 
by  the  legislature.*  The  corporate  seal  attached  to  an  instrument, 
attested  by  the  signatures  of  the  proper  officers,  is  prima  facie  but 
not  conclusive  evidence  that  it  was  lawfully  placed  there,  and  that 
the  instrument  is  the  act  of  the  corporation.' 

27  I  City  Conncil  v.  HooreTiead,  2  Rich,  end,  B  C.  B.  774 ;   KoweU  a  al.  v.  Ww. 

Law,  130  ;  Onuit  on  Corp.  59,  end  casrs ;  ixKter,  9  Ex.   4S7  ;  Esadall  «.  King,  17 

and  note  aatbor's  opinioD  and  hU  doubt  C.  B.  48S. 

as  to  the  exut«oce  or  on;  eaninum  lata  *  Curry  «.  Bank,  3  porter  (Ala.),  861 
light  to  citange  Hui  eommoa  teal.  An  im-  (18S9);  Lathrap  v.  B&nt,  8  Dana,  114; 
preaiuoQ  of  a  cor[>orate  aeal  tlianped  upon  Abb;  «.  Billnpe,  SG  Miu.  S18. 
and  inlo  the  tabttanM  of  tKt  paper  eontaia-  *  Den  v.  Vreclandt,  2  Halat.  [N.  J.) 
iag  the  itutiTimaU  u  taffieient,  taiOumt  3fi2  (1800);  Gilb^  £t.  IS  ;  Jacksoil  v. 
wafer  or  lou:.  Hendee  v.  Pinkerton,  14  Pratt,  10  Johns.  381  ;  Moises  v.  Thorn- 
Allen,  381.  ton,  A  Tdfdi  R.  308  ;  City  Council  ir. 
1  Koehler  v.  Iron  Ck..,  2  Black,  715  Moorehead,  3  Rich.  (S.  C.)  Uw,  180; 
(1882);  Bank  of  Irelaod  v.  Evani,  32  Foster  «.  Shaw,  7  9erg.  &  Buwle  (Pa.), 
ICiig.  tdw  ft  Eq.  23.  "  But  when  a  cor-  183 ;  lb.  %\Z;  Mann  «.  Pcntz,  2  Sandf. 
poratiou  ia  created  by  an  act /or  particular  Ch.  257. 

)>UTpoK*  with  Epeeial  poicen,  then  another         *  Per  Kinxjf,  C.  J.,  Den  n.  Treelandt, 

question  arieen  ;  their  deed,  though  under  2  Halst.  (N.  J.)  362, 
their  corporate  seal,  and  that  regularly         >  Levering  r.  Uayor,  7  Humph.  (Tcnn.) 

affixed,  does  not  bind  them  if  it  appear  by  S5S  (1S47)  ;  Memphis  u.  Adams,  6  Heisk. 

the  eipren  provisions  of  the  statute  ere-  (Tenn.)  618  (1872)  ;  Abbott,  Corp.  Digesli 

atilig  the  corporation,  or  by  neceasary  or  tit.  Stnl,  p.  725,  sec.  68,   and  the  many 

reasonalile  inference  from  ita  enactments,  cases  there  cited  ;    Benedict  v.   Denton 

that  the  deed  was  vUra  vira;  that  i^  Walk.  Ch.  338  ;  Bailvay  Co.  ■>.  Railway 

[lint  the  legislature  meant  that  such  a  deed  Co.,  9  Exchq.  69,  84  ;  Huaeerv.  Johnson, 

should  not  be  made."     Per  Parkt,  B.,  in  42  Mo.  74.     In  Iowa,  the  county  seal  held 

South   Yorkshire    Railway  Co.   ir.   Great  to  be  essential  to  tbe  validity  of  a  tountf 

Nortbeni   Bailway  Co.,   9   £i.   66,   S4  ;  warraiU.     Prescott  «.   Gooser,   84  Iowa, 

adopted  by  Martin,  B.,  in  Payne  v.  Bre-  ITS ;    Springer   d.   Clay   Co.,   85    lows, 

con.  3  H.  &  N.  679.   See  also  Holdaworth  213 ;  Smeltxer  n.  White,   B8  U.  S.  8«t 

V.  Dartmouth,  11  A.  ft  E.  490  ;  Regina  «.  (1876). 
Lichfield,  4  Q.  B.  S9S ;  PaUiater  v.  Gravea- 
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§  192  (132).  BmI,  whsre  not  ii«o«usiy.  —  Tbe  modem  rule  is 
that  cor|>oratiooB  may  be  bound  by  amiracts  not  under  seal,  and  thu 
circumstances  under  which  they  will  be  bound  have  been  stated  by 
Story,  J.,  in  terms  which  have  been  approved  by  the  courtB  of 
nearly  every  State  in  the  Union.  "Wherever  a  corporation  is  acting 
within  the  scope  of  tbe  legitimate  purposes  of  its  institution,  all 
parol  contracts  made  by  its  authorized  agents  are  express  promises 
of  the  corporation ;  and  all  duties  imposed  on  them  by  law,  and  all 
benefits  conferred  at  their  request,  raise  implied  promises,  for  the 
enforcement  of  which  an  action  lies." ' 

>  Bank  of  Colambia  «.    Pfttterson,  7  held  void  for  wtmt  of  th«  corpatst«  aeal. 

Cranch  (U.   S.),   2B9,  306  (1S13) ;  Baok  Kinzie  v.   ChJcaf^   2  Scani.   (lU.)   188. 

V.  WUt«r,  2  Pet.  318  ;  Davenport  v.  In-  But  other»u«  of  an  authorized  sgreenieDt 

■aiBDcc  Co.,  17  Iowa,  276  ;  King  v.  John-  by  an  agent  of  a.  corporatian  \o  sell  lands 

•on  County,  6  Iowa,  366  ;  Over  o.  Green-  <Legrand  r.  The  Collage,  E  Munf.  (Va.) 

field,  107  Ind.  231.     See  further,  Cbapa.  324),  or  authorized  assignment  of  a  lease. 

on   Contraeta  and    Property,   patt,   seM.  Sanford  v.  Trenilett,  42  Mo.  381.     Corpo- 

469,  ess.     CorpoiBte  seal  ^xed  to  the  rate  seal  to  conveyuice  by  county  commis- 

note  of  tlie  corporation   makes  it  a  spe-  riooers.   Beatore.  Powell,  2  Gilm.  (7  111.) 

cialtj,  having  in  this  respect  the  same  126.     Further,  see  Index  —  "Seal."    Ur. 

effect  as   the  sesl  of   a  natural   person.  Broom  gives  an  szcelleut  view  of  the  ex- 

CUrbe  r.   Farmers',   &c.  Co.,   15  Wend,  ceptiaos   to  the   rule    that    corporations 

256  1  lb.  26G  ;    Benoist  e.  Corondolet,  8  must  contract  by  deed,  as  recognized  and 

Uo.  210  ;  Sturtevant  v.  Alton,  3  McLean,  established  by  the  modem  English  drci- 

S&3.       But  corporate  seals   attached    to  sions.     Broom,  Com.  on  Com.  Lew,  662- 

mumdpal  bonds  pajtible  to  order  or  bearer  669.    Seals  in  connectiou  with  municipal 

do  not  destroy  or  affect  their  negotiability,  bonda.     Sac  chapter  ziv.  on   Contracts, 

See  po^  chap.  ziv.  on  Contracts.     Lease  potl. 
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CHAPTER  IX. 

MUKIGIPAL  ELECTIONS   AKD  0F7ICEBS. 

§  193  (133).  Sabjeet  entiinod.  —  Iq  coDsidering  the  Creation 
and  Coiistitatiou  of  Municipal  Corporations,  we  have  now  reached, 
in  its  order,  the  subject  of  municipal  elections  and  OFFICEB&  It 
will  be  treated  under  t)ie  following  heads  :  — 

1.  Municipal  Popular  Elections  —  sees.  195-199. 

2.  Special  Tribunal  to  determine  Election  Conteste  for  Muni, 
cipal  Offices  — aeca.  200-205. 

3.  Power  to  create  and  appoint  Municipal  Officers  —  sees.  206- 
213. 

4  Oath  and  Official  Bond  of  Municipal  Officers  —  sees.  214- 
216. 

5.  Dnratiou  of  Official  Term  of  Municipal  Officers  —  sees.  217- 
221. 

6.  Vacancies  in  Municipal  Offices  —  sec.  222. 

7.  Refusal  to  serve  in  Municipal  Offices  —  sec.  223. 

8.  Resiguation  of  Municipal  Officers  —  sees.  224r-228. 

9.  Compensation  of  Municipal  Officers  —  sees.  229-234 

10.  LiabUity  of  the  Corporation  to  the  Officer.  Bight  of  Officer 
to  salary  —  see.  235. 

11.  Liability  of  the  Officer  to  the  Corporation  and  to  Others  — 
sec.  236. 

12.  Amotion  and  Disfranchisement —  sees.  238-256. 

§  194.  Mnnloipal  Popular  ElootloDB.  —  Mceiions  must  be  held  at 
the  time  and  place  provided  by  the  charter  or  by  statute.  Where  the 
law  fixes  no  time,  but  leaves  the  time  and  place  to  be  6zed  by  some 
authority  named  therein,  it  is  essential  to  the  validity  of  the  election 
that  it  be  called  and  the  time  and  place  thereof  fixed  by  the  agency 
designated  by  law,  and  none  other ;  as  where  the  mayor  and  city 
council  are  the  designated  authority,  neither  the  mayor  alone  nor  the 
council  alone  has  power  to  call  such  an  election ;  if  either  neglect  its 
duty,  Ttumdamus  is  the  remedy.' 

>  Btepheiu  d.  People,  89  111.  337 ;  IG  Cal.  221  ;  People  «.  Harrej,  BS  Cal. 
Glencoe  e.  People,  7S  111.  3S2  ;  Dickey  e.  837  ;  Jakerc.  Commonwealth,  20  Pa.  St. 
Hurlbut,  C  CaL  348  I  Puople  v.  Uurnif,     4S4  ;    Chadwlck  v.   Melvin,   68   Pa.   St. 


D.qit.zeaOvGoOt^lc 


If  195         BALLOT  ;    OUAUFICATION  OP  V0TBE8  ;    BESIDENCE.  277 

§  195  (134).  Ballot;  QnaUfioaUan  of  Votvn;  RoaldMiM.  —  Elec- 
tions hj  tJie  people,  with  exceptions  in  a  few  States,  are  by  folded 
or  secret  ballot,  and  not  open  or  viva  voce}  The  qualifi/xUions  of 
electors  or  voters  are  fixed  by  the  Constitution  and  laws,  and  cannot 
be  changed  by  any  ordinance  or  act  uf  the  corporation.*  Brndmct 
for  a  certain  period  vntkin  the  municipality/  ia  almost  invariably  re- 
qiured  in  express  terms,  as  one  of  the  qualifications  of  the  right  to 
vote  at  elections  therein  and  as  one  of  the  conditions  of  eligibility 
to  hold  a  municipal  office.  Non-residents  of  the  corporation  have, 
however,  been  held  competent  to  be  elected  to  office  when  residence 
was  not  expressly  required,  but  the  decisions  cannot,  perhaps,  be 

S33 ;  Enovles  o.  Tatra,  81  Cnl.  82  ;  in  the  Municipal  CoTporationa  Act  of 
Clarke  b.  Board,  &c,  27  111.  810  ;  Uiller  I8S2,  15  and  48  Vic.  chap.  GO,  referred  to 
V.  Engliah,  1  Zabr.  (21  N.  J.  L.)  817;  is  a  previous  cliapter.  In  1 869,  it  passed  « 
Harahall  v.  Cook.  88  111.  44 ;  Haraliall  v.  Municipal  Carporationa  Election  Act,  ami 
Kcma,  S  Swan  (Tann.),  SB  ;  Force  t>.  B&-  in  1S7S  Cha  Corrupt  Practices  (Municipal 
tavia,  01  111.  S9 ;  Foater  f.  Soarf,  16  Ohio  Elections)  Act,  and  in  1877  tho  Municipal 
Bt.  6SS.  As  to  matidamtit  to  compel  tb«  CoqioratiouB  New  Charters  Act,  and  in 
holding  ot  an  election,  iee  pod,  aecs.  1878  the  Eegistratioa  Act,  b;  which  tha 
197.  838,  839.  If  sach  an  election  is  held  aubjeot  of  elections  is  minutet;  regulated- 
it  is  void,  and  cannot  be  ratiRed  b;  ths  These  Acts  contain  many  provisions  vhicli 
municipal  aatboritieB.  Stepbeni  c.  Peo-  are  worth  the  studj  of  the  American  le> 
p)<!,  lupra.  Au  eleclioD  ia  not  comgilete  ({ialator,  Pol.  Science  Quarterlj,  vol.  iiL 
and  the  candidate  ia  not  qnaliBed  to  serve  664-876  (Deor,  1888)  ;  lb.  vol.  It.  p.  204 
Dnless  the  n>quirements  of  tbe  Btelntes  pro-  ci  acq.  (Juno,  18891. 
Tiding  a  mode  for  determining  and  do-  '  Petty  v.  Tooker,  21  N.  Y.  267  ;  Oom- 
claring  the  reenlt  of  the  election  have  monwealth  v.  Woelper,  3  Serg.  &  Rawla 
been  domplied  with.  People  v.  Crisspy,  (Pa.),  29  ;  People  n.  Phillips,  1  Denio 
91  N.  Y.  616;  FeoiJe  w.  Horth,  72N.  Y.  (N.  Y.),  888;  Kei  v.  Spencer.  8  Burr. 
124(1873).  1827  ;  Bei  v.   MByor  of  Weymoath,   7 

1  Cooley,  (tenst.  Lim.  chap.  xvii.  G98,  Mod.  371 :  Newliug  v.  Francis,  3  T.  B. 
where  the  aabject  of  popular  elections,  the  189  ;  K>'i  v.  Chitty,  S  Ad.  &  E.  609  ; 
right  to  participate  therein,  the  conditions  Bex  v.  Bumstead,  2  B.  &  Ad.  699.  The 
necessary  to  the  exercise  of  the  right,  provision  of  the  Coiistitation  that  "  every 
the  manner  of  voting,  the  conduct  and  male  person  twenty-one  years  old,  resident 
aufficiency  of  elections  an  SHtiafnctorily  in  the  State  twelve  months  and  in  the 
[resented.  The  rules  and  doctrines  de-  county  thirty  days,  shall  be  an  nlectur," 
duced  f^omtbe  cases  are,  in  general,  appli-  applies  in  corporsted  laties,  and  disables  the 
cable  to  popular  mimicipol  elections,  legislature  from  requiring;  ninety  days  resi- 
AKte,  see.  39.  A  bnttot  implies  absolute  dence  in  a  city  as  a  quaUGcation  for  voting 
■eorecy,  and  where  the  Constitution  of  a  for  city  officers.  People  v.  Canaday  (char- 
State  declares  that  "all  elections  by  the  ter  of  Wilmington),  73  N.  C.  198  [187S) ; 
people  shall  be  by  ballot,"  the  iegishiture  e.  u.  21  Am.  Rep.  4SG.  AnU,  sec.  39, 
cannot  by  law  require  the  outside  of  the  aote  ;  poH,  sec.  2U7.  A  charter  provision 
ballot  to  be  nuiubered  so  aa  to  correspond  requiring  the  itgislmiion  of  the  noten  in  a 
with  the  number  placed  opposite  the  city  held  conntitiit tonal.  McMahon  v. 
name  of  the  volar  on  the  poll  list.  Wil-  Savannah,  66  Gs.  217.  As  to  the  qualiS- 
Usma  V.  Stein,  88  Ind.  89  (1871)  ;  B.  a.  cations  of  voters  for  city  oXcere  under  the 
10  Am.  Rep.  97.  Constitution   of  Hkode  Is'nnd.  see  /»  M 

In   1372.  Parliament  passed  a  B/i!Ict  tbe  Hewport  Charter,  14  E.  I.  60S. 
Ad,  which  with  modifioations  is  embraced 
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said  to  conclude  the  point,'  and,  if  extended  to  the  higher  offices, 
ai-e  hardly  consiatent  with  the  fundamental  idea  of  municipal  or 
local  sell-government 

1    Municipal    officers  maj  be    elected  pajing  ecot  and  lot.     Willcock  on  Hunic 

from    non-naidEnte    of    the    corpomtion  Corp.  188,  pi.  172  )  Tb.  lei,  pL  481  ;  lb. 

when  there  is  no  statute  or  CouHtitution  1U3,  1S8  ;  Rex  v.    Monday,  Cowp.   GSS  ; 

prohibiting  it,  particularlj  vhen  the  office  Rex  b.  Mallet,  2  BamanL  40S  ;    Rei  e. 

to   be  filled  ie  one  requiring  profeseional  Cambridge,  4  Burr.  2008  ;  Rex  ti.  Heath, 

Bkill,  and  not  ra|iresentutive  or  legislative  1  Barnard,  <t7.      These  rules  seem  to  the 

ill  its  eharacter.     State  v.  Bloucbard  (uity  author  of  very    donbtfut    applicBtion  in 

iurreyor),  6  La.   Ad.  515  (1861).      The  this  country,  since  here  all  of  the  inhab- 

conclusion  was  reached   with  heaitation,  itanta  are  members  of  the  roqioralion,  and 

but  the  vhole  court  coDcurred.     lb.  State  uou-resideuta  cannot  become  such.      See 

«.  George,  23  Fhu  BS5  (1887).    So  in  The  on  this  point  opinion  of  Bead,  J.,  in  Peo- 

State  V.  SncBTingen,  13  Ga.  23  (1862).  it  pie   u.   Caoaday,   aupra.   AnU,   chap.    1. 

was  decided  where  the  charter  of  the  town  And,   in  geuenJ,  it  may   be  said  that  a 

provided  "  for  the  election  of  city  officers  yerxm  i>  an  inhabitani  or  resident  who 

by  the  people  of   the   city  qualified   to  haa  his  domicile  or  home  in  the  place ; 

votfl,"  and  was  silent  as  to  requiring  the  but   it  is  foreign  to  the  purpose  of  this 

ofKcers    to    he  residents,   that  a    person  work  to  enter  iuto  the  difficult  questions 

might  legally  be  electi'd  and  qualilied  who  which   have  arisen  with   respect  ba  ren- 

was  not  a  resident  of  the  place.  Residence  dency  and  domicile.     Hinds  «.  Hinds,  I 

as  a  qualification  for  muuicipal  office.    See  Iowa,  8tt  ;   Story,  Contl.  Laws,  sec    IS; 

Commonwealth  o.  Jones,  IS  Pa.  SL  S06.  Putnam  d.  Johnson,  10  Mnaa.  488  ;  Thorn* 

jia  to   Tendency  and  inhabitancy,  and  dike  v.  Boston,  1  MeL  (Mass.)  246.     Pub- 

%Bha  are  rttidenU.    Cohen  v.  Wigfall,   S  lie  officers  vacate   liteir  office    by  perma- 

Bich.  Law,  237  ;  2  lb.  48B  ;  Gildersleeve  nenl  nnnoval  from  territorial  limita  of  th« 

V.  Alexander,  2  Speer  (S.  C. ),  298  ;   Seay  corporation.     Barra  v.  Greenwich,  1  Pick. 

V.  HuDt,  C5  Tex.   545.     In  England  by  (Mass.)    120;    Rumsey  v.   Campton,   18 

the  Mvnidpal  CorporatioM  Act  |sec.  »),  N.   H.  667  ;   Giles  v.  School  District,  11 

inhabitant  househoWers  resident    within  Foat.    (31  N.  H.)  804;   in/ra,  sec  228. 

the  borough,  or  within  seven  miles  of  the  But  a  temporary  removal  with  an  inten- 

borough,  and  rated  to  the   relief  of  the  tion  to  return,  will  not,  of  itself,  have  this 

poor,    are    made    burgesses    or    citizens,  effect.      Van   Orsdalt   e.  Hazard,  8  Hill 

Before  that  act  was  passed,  residence  in  (K.  Y. ),  243  (1842)  ;  People  e.  Metropol- 

the  freeman  or  citizen  was  sometimes  re-  itan  Police  Board,  19  T*.  Y.  201  ;  Lyon  v. 

quired  ,to  render  him   eligibls  to  office,  Commonwealth,  3  Bibb  (Ky.),  430;  Rex 

although  non-residents,  whel-ever  residinR,  v.  Exeter,  Comb.  197  ;  Hanncti  b.  Griuard, 

might,  by  a  similar  perversion  of  the  pur-  88  N.  C.  115. 

posea  of  a  municipal  corporation,  l>e  ad-  "Nice  questions,"  says  Mr.  Harrison 
mitted  to  freedom  or  membership,  unless  (Munic,  Manual  for  Upper  Canada,  2d 
expressly  restrained  by  the  charter  ;  snd  ed.  80,  note),  "arise  as  to  when  a  party 
if  residence  was  expressly  reiiuired  as  a  can  or  cannot  be  said  to  be  a  reridaU  ot  B 
condition  of  eligiliility,  it  was  not  necea-  municipality."  Attorney- General  v.  Par- 
sar;  that  the  officer  should  conlinua  to  ksr,  8  Atk.  676  ;  Etherington  e.  Wilson, 
reside  in  the  place  while  holding  the  office.  L.  R  I  Ch.  Div.  160  ;  King  o.  Foiwell, 
Hot  only  so.  but  it  was  held  that  where  U  R.  3  Ch.  Div.  618.  A  man  cannot, 
resideni:e  was  necessary  as  a  qualification  within  the  meaning  of  the  municipal  laws 
dnring  office,  it  was  not,  by  implication,  nf  Canada,  be  aaid  to  be  nsident  in  ttno 
necessary  that  the  person  elected  should  municipalities  at  the  same  time.  Marr  v. 
have  been  a  resident  at  the  time  of  the  Vienna,  10  Upper  Can.  L.  J,  275.  A 
election.  And  when  inhabitancy  was  man's  renidence  is  where  his  home  is  situ- 
requisite,  it  meant  not  merely  residence,  ate,  —  where  his  family  live.  The  King  v. 
but  keeping  a  house  within  the  place,  and  Inhabitants  of  North  Cuny,   4  B.  &  C. 
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§  196  (135).  BlaotliiB  dlaqnallfifid  P«noii.  —  The  choice  of  a 
disqualified  person  is  iuefTectual.  Thus,  if  the  law  requires  free- 
holders to  be  choaen  for  certain  offices,  the  election  of  a  person  not 
a  freeholder  ia  void.'  But  unless  the  votes  for  an  ineligible  person 
are  expressly  declared  to  be  void  the  effect  of  such  a  person  receiv- 
ing a  majority  of  the  votes  cast  is,  accoi-ding  to  the  weight  of  Ameri- 
can authority,  and  the  reason  of  the  mattor  (lu  view  of  our  mode 
of  election,  without  previous  binding  nominations,  by  secret  ballot, 
leaving  each  elector  to  vote  for  whomsoever  be  pleases),  that  a  new 
election  must  be  held,  and  not  to  give  tlie  office  to  the  qualified 
person  having  the  next  highest  number  of  votes,' 


municipaJitj  doea  not  make  his  home  Iwa  (1868)  ;  see  also,   Stiite   v.    Newman,  SI 

Ua  residence.       Withom  o.   Thoniu,    7  Ho.  44S  ;  Sute  b.  Trumpf,  GO  Wis.  103. 
M.  A  Q.  1.     Where  A.  had  a  dwelling-         '  State  r.  Swearinp'n,  IS  Ga.  23  ;  Sub- 

houae  at  BowmanTilU,  tihere  his  vile  and  lett  e.  Ikdwpll,  17  Miss.   266  ;  b.  c.  12 

fuuily  lived,  but  had  a  &aw-miU  and  store  Am.  Kep.  83B  ;  State  r.  Giles,   1  Chand. 

tnd  was  postmaster  in  the    towiinhip  oT  (Win.)  112  i  State  c.  Smith,  14  Wie.  497  ; 

Cartwright,    which   occasioned    him    fre-  Saunders  o.  Haynes,  13  Cal.  145;  Stated, 

qnently   to    viait  that    place,   and   who,  Gastinel  (under  charter),  20  La.  An.  114; 

whiitt  there,  used  Co  board  with  one  of  his  Cooley,  Const,  [.im.  6S0  ;  Commonwmlth 

men  in  a  house  owned  by  himsf\!,^Htld,  ex  rel.  McLaughlin  v.  Cluley  (Sheriff),  fi6 

that  aftor  Totiug  i^  Bowmanville,  he  had  Pa.  St.  270  (18fl8);   People  c.  Clutc,  SO 

norighttoYoteiuCartwright.  TheQaesn,  N,  Y.461  (1872);  s.  c.  10 Am,  Rep.  £08; 

en  rtl.   Taylor  u.  Ctesar,   11  Upper  Can.  Wood   r.    Barlling,    IB    Kan.    109,   114 

Q.  B.  461.    Infra,  sec.  198,  note.     Mere  (1878).     Tn/ra,  seca,  188,  note,  199,  note, 

eoloralile  reaideoee  is  ia  no  case  sufficient.  The  following  points  are  ruled  in  People 

The  King  it,  Dnke  of  Richmond,  6  T.  R.  v.  Cliite,  m/tra.     Where  a  m^ority  of  the 

G60-     Each  case  moat,  to  n  great  extent,  electors,  through  ignorance  of  the  law  or 

depend  on  its  own  cireumstances.     Aei  to  the   fact,   vote  for  one  ineligible  to  the 

what  is  sufficient,   see  The  King  d.  Sar-  office,   the   votes  are  nut  nullities  ;   but 

geant,  5  T.  R.    1<)0  ;   Bnice  v.   Bruce,  2  while  they  fail  to  elect,  the  office  cannot 

B.  Ic  P.  220  ;  The  King  d.  Mitchell,  10  be  given  to  the  qualified  pereon  having 
Ewt,  611  ;  Withora  v.  Thomas,  7  M.  &  the  next  highest  number  of  votea.  The 
G.  1  ;  The  Queen,  ex  rel.  Forward  i>.  Bar-  election  is  a  failure,  and  a  new  election 
tats,  7  Upper  Can.  C.  P.  6»3  ;  Queen  v.  mast  be  had.  A  minority  of  the  whole 
Boycott,  14  L.  T.  h.  h.  S90  ;  Queen  d.  body  of  qualified  electors  may  elect  to  on 
Exeter,  L.  B.  4  Q.  B.  110  ;  Manning  r.  office  where  the  majority  decline  to  vote, 
llanniug,  L.  B.  2  P.  &  D.  223  ;  Taylor  or  where  they  vote  for  one  who  is  ineligi- 
r.  Pariah.  4c.,  L.  R.  6  C,  P.  309  ;  Bond  He  to  the  office,  knowing  of  the  disqualifi. 
r.  St.  George,  L.  B.  fl  C.  P.  812  ;  Queen  cation.  Notice  of  the  diaqnalifj-ing  fact, 
r.  St.  Ives,  L.  R.  7  Q.  B.  467  ;  Durant  v.  and  of  iU  legal  effect,  may  be  given  so 
Carter,  L.  B.  »  C.  P.  281  ;  Ford  r.  Pye,  directly  to  the  voter  sa  to  charge  him 
L.  R.  9  C.  P.  269  ;  Ford  e.  Hart,  L.  R.  9  with  actual  knowledge  of  the  disqualifica- 

C,  P.  273  i  Wilton  *,  Falmouth,  8  Shep,  Uon  ;  or  the  disqualifying  fact  may  be  so 
479 ;  State  v.  DocasinovB,  1  Tei.  401  ;  patent  or  notorious  aa  that  his  knowledge 
State  e.  Frost,  4  Harring.  ESS  ;  Fry's  of  the  ineligibility  may  be  presumed  as 
Election,  71  Pa.  St.  302  ;  a.  c.  10  Am.  matter  of  law.  But  not  only  the  fact 
Rep.  698.  Rhirh   disqualifi ee,   but  also  the    rule    or 

^    Spear    d.    Robinson,    29    Me.    S31  ettacttneiit  of  law  which   makes   it   thus 
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§  197  (136).  n&atitIiorls«dElw)tloii;Notlo&— Where  it  is  dis- 
cretiouary  with  the  municipal  authorities  whether  they  will  hold 
au  election  or  not,  votes  at  an  vnauthorized  election  are  simply  nul- 
lities.' Elections  y£xef£  by  law  at  a  certain  time  and  place  may  be 
legally  holden,  although  notice  haa  not  been  published  or  given; 
but  if  the  time  be  not  defined  by  statute,  and  is  to  be  fixed  by  no- 
tice, the  notice  reciuired  is  imperative.'  Time  and  place  are  gener- 
ally essential,  but  many  of  the  details  as  to  the  conduct  of  elections 
are  usually  regarded  as  directory.' 

eSectiml,  must  be  brought  borne  bo  clearly  Ul  recentlj,  have  been  open,  and  thar«  are 

to  tha  knowledge  or  notioe  of  the  ejector  cases  there    whtcb   decide    or  fsTor  the 

oa  that  to  give  hia  vote  therewith  indicatra  pro;iositioD,  that  votes  for  a  disqualified 

an  intent  to  mate  it  in  order  to  render  his  person,  pvoi  after  notioe  ot  dtsqudifica- 

Tole  n  millity.  tion,  are  thrown  away,  and  the  other  ean- 

Hut  in  Indiana  the  view  ia  taken  that,  didate  ia  eleeted.     Grant  on  Corporationa, 

whether  an  election,  becuiiae  of  the  Ineti-  203-208,  and  cases  cited.     Bat  see,  as  to 

gilrilit]r  of  the   candidate  receiving   the  disijnalifl cation     and   notice,    Regina   ». 

highest  number  of  ballota,  ia  a  failure,  Hioms,  7  Ad.  b  E.  900  ;  Regina  d.  Coun- 

aud  must  be  held  over,  or  whether  the  cilloia  of  Derby,   7  Ad.   &   £.  11B  ;  and 

highest  eligible  candidate   is  elected,  de-  particuUrly  Regina  •■  Mayor  of  Tewkea- 

pends  upon  ciicumntancea  :  I.  \I  the  can-  bnry,    L«w    Bep.    S    Q.  B.  62S  (1868) ; 

didnte  receiving  the   highest  number  of  Reaina  d.  Leclyard,  8  Ad.  ft  E.  635 ;  Raw* 

votes  ia  ineligible,  but  from  a  cause  un-  linson  on  Corporationv  (Gth  ed.),  64,  note^ 

launen  to  the  voters,  and  which  they  were  and  aathorities.     "The  principle  of  thene 

tUJt  boujid  lo  kmm,  —  as,  for  example,  in-  decisions,"  says  tbe   London   Lav  Timea, 

fancy,   want  of  naturulization,   and    the  January  25,   1873,  "moat  be  materially 

like,  —  the  resalt  ia  a  failnre,  and  there  afTected  lij  secret  voting,"    Tbia  lalgect 

muat  be  another  election.   Z.  If  the  voters  wna  much  discussed  in  the  debates  before 

know,   or  are  bound  to  know,  the  ineiigi-  the  Electoral  Coromission  created  by  Con- 

kility  of  a  candidate,  the  election  ia  Dot  a  grass  to  decide  *he  presidential  contest  of 

failure,  as  the  eligible  candidate  receiving  1878,       In    197%     Parliament    passed   a 

the  highest  number  of  votes  is  legally  Ballot  Act,  applickole  to   municipalities, 

elected.     3.   Where  the  ineligibility   of  a  Ballot  papeia  are  to  be  provided  by  the 

candidate  arises  from  his  holiiing,  or  tav-  mayor,  and  the  form  thereof  ia  prescribed, 

ing  held,  a  public  olGce,  thfl  people  within  'Opinions  of  Judgeti,   7   Uasa.   52G  ; 

the  Jurisdiction  of  aucb  office  are  hold  in  Same,  15  Mass.  537  ;  Cooley,  Const.  lim, 

law  to  know  —  are  chargeable  with  notice  603  ;   People  ».  Mathewaon,  47  Cal.  44S 

at  —  such  ineligibility,   and   votes  given  (lS74li  George   r.   Oxford  Township,  IS 

for  such  a  caodidnte  are  of  no'e&ecl,  and  Ean.  72,  80  (1878);  Force  r.  Batavia,  01 

hU  highest  eligible  competitor  is  elected.  111.  SB ;  Manihall  v.  Silliman,  61  111.  218; 

Gulick  V.  New,   It  Inil.  98,  102  (1880),  Wiley  d.  Silliman,  82  111.  170;  Hnrding 

pn-  ;*rtrjHn;t,  J.  ;  commeniing  on  State  v.  v.   R.  I.  ft  St.   L,  B.  R.  Co.,  OS  in.  90  ; 

Swearingen   (case   of   non-retridency),    12  People  v.  Santa  Anna.  87  111.  67.     ^tUe, 

Ga.   23;    Price  t>.    Bak^r,    41    Ind.    572  sec,  1B4. 

(1S73) ;  a.  c,  13  Am,  Rep.  346,  wh^re  the  >  Cooley,  ConaL  Lim.  SOS,  and  caaM 

eittcnt  of  this  rule  is  stated  by  Doimey,  J,  cited  :    People   v.    Brenham,   S  Cal,    477 

Opinion  of   Judges,    38    Mc,   appcndir,  (1851);    People  v.   Faiihury,  61  lU,  1*9 

whfre  a  portion  of  the  people  voted  for  a  (1S89),      Computaiion   of  lime  of  noliee. 

person   not  in  being.      State  b.  Giles,   1  Queen  i>,  Jnatieea,  8  Ad.  ft  E.  178  [  Mit«h- 

Chsiid.  (Wis,)  112.  ell  V.  Foster,  9  Dowl.  P.  C.  527  ;  Waraop 

In  England,  candidates  are  previously  e.  Hastings,  22  Minn.  437. 

uomiuated  and  known,  and  the  votsa,  no-  *  Dickey  «.  Hiulbut,  S  CiL  S4S ;    Pm' 
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Courts  are  aoxious  lather  to  stutain  than  to  defeat  the  popular 

pb  V,  Enight  { essential n ens  of  place),  13  Taylor  v.  Taylor,  10  Minn.  112  ;  Boariand 

Mich.  124  ;   Oaaa  v.  Suite,  84  Ind.   426  «.  Hildnth,  2S  Cal.  161  i  Da;  v.  Kent,  1 

(1870).     Wbere  the  legislature  provided  Oreg.   123;    l>itttt  n.  Pwple,  29   III.  G4  ; 

that  (A«  poll*  of  the  diffarant  wards  s/uiuld  Ewing  p.  Fillay,  43  Pa.  St.  384  ;  Howard 

be  kept  tjien  gntU  10  o'clucic  P.  M.   and  v.  Shields,  13  Ohio  St.  1S4  ;  McKiiiney  v. 

the;  were  clooed  at  8  o'clock,  the  election  O'Connor,  SS  Tei.  G  ;  Sprague  v.  N'orway, 

was    aet    aside.      Peanaylrania    Dintriot  SI  Cal.  t7S;  F17  «.  Booth,  19  Ohio  St  25. 

Election,  2  Par.  (Pa.)  S2tl ;  Clark's  Case,  But  where  it  appears  that  the  irregalahty  - 

lb.  S21.      lU^al  adjouni'meni  of  election  is  of  snch  character  and  of  such  magni- 

to  a  digenml  plaei  from  the  oti«  designated  tude  tbat  !t  may  have  affected  the  result, 

in   the   notii;e.     CommoD wealth   v.  Com-  the  election  ought  to  be  set  aside.  Hack- 

niis»ioners,  &c.,  G  Rawle  (Ps.),  16.   Where  nej  Election,  81  L.  T.   s.  a.  69  ;  Wood. 

Ni  election  is  held  on  a  day  tuiae^uent  to  ward  v.   Sarwins,    L.  B.   10  C.   P.  743  ; 

that   named  in   the  charter,  the  acts  of  Mather  v.  Brown,  L.   K.   1   C.   P.   Div. 

officers  thas  elected  are  valid,  as  respects  GS6 ;  Johnson  v.  Lambton,  40  Opper  Can. 

the  public  and  third  persons,  and  cannot  Q.  B.  297 ;  HumoD'a  Hnuicipal  Manual, 

ba    i»IlaterB]l7    Inquired    into.      Colet  Uh  ed. 

County  T.  Allison,  W  111.  497,  di»-  "  Tf  rioting  tain*  plaet  to  such  an  ex- 
tinguished from  Hayncs  v.  Washington  tent  that  ordinary  men,  having  the  onIi> 
Cdiuity,  19  111.  06,  and  approred  in  Pso-  aaiy  nerve  aud  cunrage  of  men,  are  there- 
pie  0.  Furbnry,  61  lU.  149  (1889).  As  to  by  prevented  from  recording  their  vote^ 
election  held  on  a  day  prior  to  the  date  the  election  is  void  by  the  common  law, 
provided  by  law,  see  Pe>^te  v.  Keeling,  for  the  common  law  providas  that  an  elec- 
4  Col.  119.  Title  of  officers  elected  before  Uon  should  be  free  in  the  sense  that  all 
the  legal  inoorpontion  of  a.  place  may  be  perwins  shaii  have  an  opportunity  of  com* 
Talidated  by  the  iegialatarB,  SUte  ».  ing  to  the  poll  and  voting  without  fear  or 
Kline,  S3  Ark.  G87  ;  pod,  sees.  260,  27fl,  molestation."  Kottingbaiii,  In  re,  1  O'M. 
892,  note.  &  H.  24G  ;  SUtford,  /n  rt,  lb.  2Si  j  Drogh- 
It  is  a  canon  of  election  law  dial  an,  eda.  In  re,  !b.  2S2-  The  freedom  of  elec- 
tUeliiM  ia  net  lo  be  Kt  aride  far  a  mere  tiona  is  of  the  utmost  importance.  Any 
informality  or  irrtgnlarUy  which  cannot  attempt  to  interfere  with  the  electors 
be  said  in  any  manner  to  have  affected  the  in  the  peaceable  and  qoiet  exercise  of 
nault  of  the  eleclioo.  Commonwealth  v.  tbeir  riijhta  or  to  improperly  inllnence 
Smith,  1S2  Mass.  289  ;  Walker  v.  West  them  against  their  judgment  or  desire 
Boylston,  128  Mass.  GSO  ;  The  Queen  e.  is  a  crime  ;  and  in  addition  to  the  ordi- 
Tbe  Rector  of  St.  Mary,  liOmbeCh,  S  Ad.  nery  punishment  of  the  crime  of  bribery 
h  K.  35fl  ;  B^pna,  tx  rtl.  Walker  e.  Hitch-  of  an  elector  it  is  a  constitutional  pro- 
all  el  aL,  4  Upper  Can.  P.  R.  218 ;  Monk  viidoii  in  many  Statea  that  whoever 
Eleutiou,  In  re,  32  Upper  Can.  Q.  B.  147  ;  shall  be  convicted  of  the  crime  shall  for- 
Tht  Queen  v.  Plenty,  L.  R.  4  Q.  B.  343  ;  feit  the  right  to  any  ofRce  of  proSt  01 
The  Queen  v.  Ward,  L.  R.  8  Q.  B.  210  ;  tnut  under  the  State.  McCrary,  Elee- 
R^^a  D.  Cousins,  28  L.  T.   n.  a.  116^  Re-  tioiis,  sec.  132. 

gina,  ecrvZ.  Harris D.  Bradbam,  8  Upper  '  Skemtt's  Case,    2  Par.   (Pa.)   51fl  ; 

Can.  P.  R  803  ;  Regina,  ex  rel.  Preston  «.  Boileau's  Case,  1  Par.  (Pa.)  606  ;  Carpen- 

Tonchbum,  /*.  344  ;  Shaw  v.  Thompson,  tar's  Case,  2  Par.  (Pa.)  637  ;  Hew  Orleans 

L.  R.  8    Ch.  Div.  SS8  ;   People  r.  Cook,  d.   Graihle,   9   La.   An.   G73  ;   Clifton   d. 

14  Barb.  (S.  Y.)  2G9  ;  Clifton  d.  Cook,  7  fook,  7  Ala.   114  ;   People   p.    Cook,   14 

Ala.   114  ;   Tniehart  v.   Addicka,  2  Tei.  Barb.   (X.  Y.)  2G9  ;  8  N.  Y.  87  ;  Regina 

217;  Diahon  •,  Smith,  10  Iowa,  212;  Atty,  "■  Touchburo,  3  Upper  Can.   P.  R.  811  ; 

Gen.  p.  Ely,  4  Wis.  420  ;    State  v.  Jones,  United  States  ».  Memphis,  97  U.  S.  284, 

19  ind.  356  :  People  p,  Higi^ns,  3  Mich,  approving  text.   The  rule  sa  therein  stated 

233;  Gorham  >.  Campbell,  2  Cal.  ISG  ;  is  regarded  by  Mr.  Justice  Cooley,  as  "an 
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§  198  (137),  Snbjeot  lUnatratsd.  —  Thus,  an  inaecur ate  designa- 
tion of  the  name  of  the  ojice  voted  for,  —  as,  for  example,  "  Police 
Justice,"  instead  of  "  Police  Magistrate "  (the  term  used  Id  the 
statute),  —  will  not  reader  the  votes  invalid,  where  the  legis- 
lative provisions  make  clear  the  inteotioa  of  the  voters  in  thus 
casting  their  ballots,  —  to  which  intention  efiect  should  be  given,' 
But  if  a  specific  number  of  officers  only  can  be  chosen, — for  ex- 
ample, four,  —  ballots  containing  the  names  of  more  than  four 
persons  for  the  office  In  question  must  be  rejected  Any  other 
doctrine  might  result  in  giving  the  elector  two  votes.  There 
are  usually  two  competing  tickets,  and  if  an  elector  can,  in  the 
case  supposed,  cast  a  ballot  containing  ^ve  names,  he  may  one  of 
eight,  and  thus  vote  (if  be  chooses  to'  insert  the  names)  for  both 
tickets.^ 

eminently  proper  one,  and  to  furnish  a  Eef^oa  v.   Hoyle,   H.  L.   1865,   dted  la 

very  Batisfactorj  test  of  what  is  essential,  Rawl.  on  Corp.  SS,  note.     His  remedj  is, 

and  what  not,  in  election  laws."     Const,  by  mandamia,  to  have  a  new  slection  held 

I.im.  61S.     See,  also,  aa  to  charter  elee-  for  councillor,  or  (if  the  office  b«  filled)  by 

tiona  anil  returns,  Heath,   Tn  re,  3  Hill  a  quo  viarratUo.     lb.     The  voting  papen 

<K.  Y.),  12,  53;  People  d.  Stevens,  S  Hill,  (corresponding  in  functioa  to  the  Ameri- 

61S  ;  Moi^n  v.  Qnackenbush,    S2  Barb,  can  ballot,  except  that  it  is  to  be  tdgned 

(N.  Y.)  72.    Conrta  wilt  not  ttyoin  Tnuni-  by  the  voter  and  opetily  voted)  mast  dis- 

cipal  tlediotu  unless  the  power  and  right  tiuguish  between  different  classes  of  candi- 

to  do  BO  plninlj  exist.     Smith  e.  McCar-  dates  ;   and  heoce   where   an  election   of 

thy,  66  Pa.  St.  3E9  ;  post,  sec.  SOS,  note,  four  councitlors  had  taken  place  on  the  lat 

The  Ugisliilure  may  ratify  the  lUte  to  ati  of  Kovember,  three  of  whom  were  to  SUp- 

qffiec,  in  which  case  it  cannot  be  questionpd  pty  ordinary  vsj^ncies,  and  one  an  eitra- 

on  quo  warranto.     Peojile  v.  Flanagan,  6S  ordinary  vacancy,  but  uo  distinction  had 

K.  Y.  237  (1876).   Acti  o/offieers  de/aeto,  been  made  between  them  in  the  notir-e  of 

post,  sees.  221,  note,  250,  276,  763,  note,  election,  in  the  voting  paper*,  or  jn  pub. 

892,  note  :  compensatioa  or  salary  of  offi-  lishing  the  names  of  the  penona  ehnsted, 

ccrs  de  f/Kto.     Sainis  v.  King,  40  Conn,  the  election  waa  irr^ular  and  void.     &c- 

2a8  (1873).  gina  v.  Rowley,  8  Q.  B.  U3 ;  B.  D.  in  £z- 

>  People     B.    Hatteaon,     17    HI.    167  chequer  Chamber,  6  Q.  1).  BBS.     See  sec 

(18S5).  47,  Municipal  Corporations  Act,  and  ain 

s  People  V.  Loomis,  8  Wend.  (N.  Y.)  7  Will  IV.  and  1  Vict.  chap.  lizviiL  sec, 

S96  (1832);   People  v.   Seaman,  S   Denio  11.     P,itter>m,  J.,  says:    "There  is  no 

(N.  Y.),  109  ;  State  ».  GrilToy,  5  Neb.  161  olijection  to  the  votes  all  being  given  on 

(18761.      Where  only  one  vacancy  exists,  the  Same  paper,  if  a  proper  distinction  were 

votes  given   for   two  persona  juinl'y  are  made."      Bef^na  V,   Rowley,  supra/  and 

throtm  away.     Rex  v.  Mayor  of  Leeds,  7  sfe  Reg.  v.  Winchester,  7  Ad.  t  E.  215. 

Ad.  k  R.   9S3';  and  in  this  case  it  was  By  the   English   Municipal   CorporatioDS 

held  that  a  third  candidate  chosen  by  a  Act  of  1835,  sec.  32,  the  voting  paper  ia 

single  regular  vote  was  elected  ;  but  as  to  required  to  contain  "  the  Chriaiinn  and 

votes  being  thrown  away,  sec  mpm,  sec.  surnames  of  the  persons  for  whom  the 

196.  Where,  by  an  erroneous  construction  burgess  votes,  with  their  respective  placet 

of  Ihs  act,  an  election  has  been  held  for  of  abode,  such  voting  paper  being  previ- 

but  one  councillor,  instenil   of  two,    th ^  ounly  sigiied  with  the  tiame  of  the  tmi^eaa 

canilidnte  second  on  the  poll  cannot  have  voting  and  the  name  of  the  street  in  which 

a  laauOauiiu  to  admit  him  to  the  office,  the  property  Cor  which  he  Bppp*r»  to  be 
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§  199  (138).  BffBOt  of  moEol  VotM  belns  reo«lT«d.  —  deceiving 
illegai  or  improper  votes  will  not  alone  vitiate  an  election.  It  must 
be  shown  affirmatively,  in  order  to  overturn  the  declared  result,  that 
the  wrongful  action  changed  it  This  rule  applies  to  corporation 
elections  as  well  as  others.' 

§  200  (139).  apMiial  Trtbanal  to  dsotds  Bleotfon  Contaata  for 
Mnaiolpal  OfBoM.  —  A  constitutional  provision  that  the  judicial  power 
of  the  State  shall  be  vested  in  a  supreme  court  and  inferior  courts, 
does  not  disable  the  l^islature,  in  creating  municipal  corporations, 
from  providing  that  the  dty  council  shall  be  thejvdge  of  the  election 
of  its  mayor,  members,  and  other  oncers,  and  from  prohibiting  the 
ordinary  courts  of  justice  from  inquiring  into  the  validity  of  the 
determination  of  the  city  council.' 

nted  ia  ntnata."    In  construction  of  thu  of  valid  voUib,  the  comicil  ahonld  wnd  tin 

■ection,  it  is  held  that  the  Christian  name  matter  back  to  the  peoplu."     Antt,  sec. 

of  the  persDD  voted  for  need  not  be  writ-  196,  and  note. 

ten  oat  in  full ;  the  contracUou  ordinarily  *  Mayor,  &o.  n.  Hoi^^o,  7  Martin,  La. 

nud  IB  anfflcient     B^ina  v.  Bradley,   3  (n.s.)  1  j  0  lb.  (k.  a.)  831  (IS28);  tri/ht, 

E.  &  E.  684.     But  it  seema  that  an  ioitial  arcs.   202,  note,  3S5,  note,  211,  260,  note. 

letter  only  wonld  not  be  inffiuient     lb.  While   the   duty   and  power  in  the  city 

ThoDgh  it  wonld  be  in  the  aif^ature  of  the  council  to  a4]i"llcate  or  decide  cannot  he 

Toter.     Begina  >.  Avery,  IS  Q.  B.  S76  ;  delegated  to  a  committee,  it  ia  competent 

Eegina  v.  Tart,   1  K  &  E.  618.     "  Placea  for  the  council  to  appoiut  a  committee  to 

of  abode"  held  to  mean   places  of  resi-  take  testimony  and  to  report  the  same  and 

dance,  not  of  bosjoess.     Regina  v.  Haai-  the  facts  to  the  council  for  ita  action  there- 

mond,  17  Q.  B.  772 ;  ante,  sec.  IBS  ;  Ke-  on.     Salmou  v.   Hayues,  CO  N,  J.  L.  B7 

gina  V.  Deighton,  C  Q.  B.  BBS;  Dav.  &  (1888).     In  Wammacks  v.   Holloway,  2 

H.  682.  Ala.  31  (1841),  a  shripvalt;  contest,  it  noa 

The  Ballot  Act  of  1S72,  now  embraced  denied  that  it  waa  within  the  conatitu- 

in  the  Hanicipal  Oorporationa  Act  of  ISS3,  tional  potter  of  the  legislature  to  deprivt  a 

prescribes  the  form  of  the  ballot  papers,  party  claiming  a  public  office  o/'Ae  ripW 

and  these  are  required  to  be  fumisbed  by  to  a  jury  trial  hy  making  the  summary  or 

the  Mayor.  extra-judicial  method  concluaire.     And  to 

1  Marphy,  In  re,  7  Cow,  (N.  7.)  ISS  this  effect  wu  the  opinion  of  two  of  the 

(1827);  Peo[de  r,  Cicotte,   18  Mich.  288  judges  in  The  Peoj.le  v.  Cicotte,  Jfi  Mich. 

(1868) ;  First  Parish  v.  Bteames,  21  Pick.  28S.      Since  elections  to  offices  ara  not  in 

lUass.)  148  ;  Judkius  v.  Hill,  50  N.  H.  the  nature  of  contracts,  there  does  not 

140   (1870)  ;    Johnston  v,   Charleston,    1  seem  to  be  any  substantial  reason,  in  view 

Bay  {S.  C],  441  (17B5).     In  this  last  case  of  the  plenary  authority  of  the  legislature 

the  city  conncil  was  specially  authorized  over  offices  and  officers,  to  doulit  its  power, 

to  judge  of  elections  of  corporation  officers,  in  the  absence  of  special  constitntional  re- 

and  the  conrt,  respecting  a  contest  before  striction,  to  provide,  prospectively,   by  a 

the  council,  said  :  "  If  the  bnd  votes  be  de-  general  art,  the  mode  in  which  contests 

ducted  from  the  highest  candidate,  and  he  shall  be  determined.      See  Govan  v.  Jack- 

ttill  has  a  majority,  his  election  is  good  ;  son,  32  Ark.  G6S  (1877);  State  v.  Fitzger- 

bntif,  after  such  deduction,  the  next  can-  aid,  44  Mo.  425  (1869);  Ewing  v.  Filley, 

didate  has  en  equal  or  greater  number  gf  43  Pa.  St.  384  ;  Commonwealth  v.  Leech, 

totes  than  the  other,  and  il  ia  doiAlfal  44  Pa.  St  332  ;  Cooky,  Const.  I,im.  276  ; 

which  candidate  had  the  greatest  number  lb.  623,  624,  note ;  Smith  t>.  New  York, 
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§  201  (140).  Bama  m^eol' — Where,  b;  the  chartieT,  the  council 
are  authorized  to  provide,  iy  ordinance,  a  special  tribwntU  before 
which  contested  municipal  dectious  ahall  be  tried,  and  to  provide 
the  mode  of  procedure,  it  may  pass  such  oidiuance  after  an  elecdou  ' 
has  been  held,  and  authorize  it  to  determiiie  contests  aiisbg  out  of 
a  previous  election.  After  such  determination,  quo  warranto  will 
lie  against  the  party  who  was  unsuccessful  before  t^e  local  tribunal, 
if  he  continue  to  claim  and  exercise  the  office.^ 

§  202  (141).    Jnrladiotloii  of  Uia  Coorti  of  Imw.  —  Comnum  law 

cmirts  of  geti^ral  and  original  jwitdteiion  have  the  admitted  power 
to  inq^uire  into  the  regularity  of  elections,  corporate  and  others,  by 
quo  warranto,  or  an  information  in  that  nature,  and,  in  certain  cases, 
by  mandamus.  It  is  not  unusual  for  charters  to  contain  provisions 
to  the  effect  that  the  common  council  or  governing  body  of  the  muni- 
cipality "shall  be  the  judge  of  the  qualifications^  or  "  of  the  quaiifica- 
tioTis  and  election  of  its  oion  members,"  and  of  tliose  of  the  other 
officers  of  the  corporation.  What  effect  do  such  provisions  have 
upon  the  jurisdiction  of  the  superior  courts?  The  answer  must 
depend  upon  the  language  in  which  the.'ie  provisions  are  couched, 
viewed  in  the  light  of  the  general  laws  of  the  State  on  the  aubjecta 
of  contested  elections  and  quo  vjarratUo?  The  principle  is,  that  the 
jurisdiction  of  the  court  remains  unless  it  appears  with  unequivocal 
certainty  tiiat  the  legislature  intended  to  take  it  away,  language 
like  that  quoted  above  will  not  ordinarily  have  this  effect,  but  will 
be  construed  to  afford  a  cumulative  or  primary  tribunal  only,  not  an 
exclusive  one.    A  provision  that  no  court  should  take  cognizance  of 

S7  N.  Y.  G18;  People  «.  Hahaney,  IS  tbechart«rmiltes  the  ooancil  the  judges  <rf 
Uich.  4S1 ;  Steele  e.  Mtrtiti,  0  Kan.  4S0  ;  the  Klection  or  quatification  of  its  mem- 
State  r.  Levis,  61  Conn.  IIB ;  William-  bera,  the  pmcer  crpirti  wiik  t/ie  antneit 
soav.  Love,  62  Tei.  33C  ;  Sesj  «.  Hunt,  which  admiti  the  member;  the  question 
GG  Tex.  G46.  If  the  charter  providea  that  cannot  be  opened  by  a  entneqnent  couocii. 
"the  common  councU  shall  be  the  judge  Doran  v.  De  Long,  48  Hich.  GG2  ;  infra, 
of  the  election  and  qaalil^cationa  of  ita  o«ii  sec  S04,  note.  Quorvm  of  emineit,  poll, 
members,  mid  shall  heve  the  power  to  de-  sec.  278  el  teq. 

termine  contested    elections,"   ita  action         >  SUte  v.  JohtlMB,  IT  Ark.  107  (I85e>, 

under  and  pnrsaaut  to  this  power  is  final  (mayoralty  contest).    See^xtC,  chap,  xxi., 

and  not  aubject    to  review.      People  «.  quo  iBorranto. 

Harshaw,  60  Mich.  200.  *  Text  ijnoted  and  aprroved  in  Kendall 

When  a  city  charter  makfa  the  cotnniDi*  v.  Camden,  47  N.  J.  L.  (la  Vroom)  84. 

eouneil  the  final  jvdgtt  of  the  flection  of  The  decision  of  a  city  conncil  as  to  the 

aldermen,  mandamui  will  not  lie  to  com-  eligOntity  of  a  member  is  not  reTiewable  in 

pel  them  to  reinetate  one  whom  they  hnd  a  proceeding  by  qvo  vKiminio.     Seay  v. 

excluded  without  a  proper  hearing  on  the  Hunt,  G6  Tei.  64fi.     Sra  tmU,  sees.  200, 

menta.     People  k.  FitZKentld,  41  Mi^-h.  1;  201 ;  pott,  sees.  2GC,  note,  892. 
41terv.  iiimpaoD,  48  Hich.  18S.     Where 
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•lection  cases  by  qvo  warranto,  etc.,  would  doubdeas  be  Bufficient  to 
divest  the  jurisdiction  of  the  judicial  tribunals.  And  so,  in  general, 
of  a  provision  that  the  council  should  have  tbe  sole  oi  ihafinal  power 
of  d&siding  electioDS.^ 

1  Heath,  /»  n,  3  Hill  (N.  Y.J,  19,  G2,  (K;.)  SSS  ;   WammackB  «.   Hollowaj,  3 

SDd  cweB  cited  hj  Cmom,  J.,  who  ia  of  Ala.  SI  (1811)  (shrieT&lty  contest);  Ham- 

«piiuoa  that  no  mere  amative  worda,  and  mar  v.  Hummer,  S  G.  Grsene  (Iowa),  12; 

that  nothing  )«u  than  ixpreu  icorda,  will  Uaeklot    v.   Daveupart,    17   Iowa,    379  ; 

•Q9t  tbe  anperriaory  jnrisdiction   of  the  Gasas.  State,  81  lad.  121  (1S70);  SJUev. 

coarts.     Iti/ra,  sees.  201.  note,  SOS,  iiot«.  Marlow,  IG  Ohio  St.  Ill ;   distinguished. 

The  amended  charter  of  ti  cit;  provided  Eane  o.  People,  1  Neb.  509  (1876);  pott, 

"that  the- board  of  coancilmen  shall  be  chaiitera  on  Quo  Warranto,   Mandamtu, 

tiie  finat  jadgas  of  the  electioD  returnfi,  and  Bemedies   against   Illegal   Corpoiata 

and  of  the  validity  of  elections  and  qnali-  Acta.     Action  of  ioani  a/' ainvnM«r<  is  not 

fisatioQB  of  ilii  own  msmbera."    i^irit,  J,,  cooclusiTe  of  the  right  of  the  party  to  ag 

Mjrs  :  "  The  statute  in  question  wu  dearly  ofBca,  though  it  ma;  deprive  hiiu,  in  the 

intended  to  apply  to  rinnn  of  this  kind,  lirat  instance,  of  a  commiasion  or  certiS- 

It  makes  the  oommon  council  of  the  city  cste.     Quo  uarrcailo  lies  notwithstanding 

final  jadgea  of  the  election  retums  ami  the  determination  of  the  board  of  canraa' 

quolifloa  lions  of  ita  members.     B;  the  uxe  ten,  oa  which  full  investigstioD  may  be 

of  tbe  wonl  'Anal'  the  It^pslature  intended  had.    State  v.  Qovemor,  1  Dutch.  (N,  J.) 

to  divest  the  superior  court  of  jurisdiction  381  (1SG6);  State  v.  The  Clerk,  lb.  3G1 ; 

in  such  cases,  and  make  tbe  common  coon-  People  v.   Kildnff,   IB  111.  182;    CooUy, 

•il  the  sole  tribunal  to  determine  the  legal-  Const.  Lim.  633,  and  caaea  cited  ;  Hadley 

ity  of  the  election  of  its  membets."    Bel-  v.  Mayor,  33  N.  T.  flOS  (1S6G);  Anthony 

lick  r.  Common  Council,  &c.,  10  Conn,  8^0  v.  Halderman,  7  Kan.  GO  (1871). 

(1S7S);  citing,  mill'  alia.  Commonwealth  Conformably  to  the  vitwt  expremd  in 

V.  Bailer,  35  Pa.  St.  268 ;  Commanwealtit  Vu  Uxl  it  )m  been  decided  by  the  Su- 

V.  Leech,  11  Pa.  St.  S82  ;  Lamb  v.  Lynd,  pretne  Court  of  iteHnsylnmto,  that  the 

41  Pa.  St.  $36  ;  Commonwealth  v.  Meeaer,  right  given  to  aity  anmcila  lo  ba  thtjudgtt 

41  Pa.  St  311 ;  People  v.  Witberell,  11  bf  Ute  qxtaHfitatim  of  their  own  members 

Mich.  18;  O'Dooherty  v.  Archer,  fi  Tex.  "in  like  manner  b«  eook  branch  of  the 

SB6.     In  Linegsi  «.  Bittenhouae,  91  HI.  l^alature,"  does  not  preclude  the  juris- 

S08,  and   Oregon  v.   UcEennon,  8   Oreg.  dicdon  of  ths  courts  to  try  the  cjuestion  of 

485,  the  rule  referred  to  in  the  text  is  qualification  by  quo  wamm/o,  though  tba 

tited  and  applied.     In   Oalifomia,  when  tipiuion  of  the  profession  seems  to  be  other- 

the  charter  of  a  city  prorides  that  ths  wise^   and  it  waa  otherwise  held  in  tha 

oommoD  council  "  shall  judge  of  the  qual-  eoart  below.    Commonwealth  «.  Allen,  70 

ifiottiooa,  eleotlona,  and  letoms  of  their  Pa.  St.  165  (1873). 

own  members,"  theanmcilpnasBMM  Ok  ex-  A  tpedal  remedy  gtTgn  by  ilaiutt  U  eu- 

eluMive  atUhorilfr  to  pass  on  the  sul^ect,  mulative,  and  nd  txeliuive  of  Iht  ordinary 

and  the  courts  hare  no  jurisdiction  to  in-  jnrMictuin  of  tbe  courts,  unless  such  bs 

qnire  into  the  qoalifications,  elections,  or  the  manifest  intention  of  tbe  statute.    At- 

returns  of  members  of  the  council.    People  tomey-Gencral  «.  Corporation  of  Poole,  1 

p.  Hetzker,  17  Cal.  521  (1S71).    S«e,  in  Mylna  &  Cr.  17,  orerruling  2  Eean,  190  ; 

support  of  the  text,  Griers,  Shackelford,  see,  aleo,  Attorney-Oeneial  v.  Aspinwall, 

Const.  Bep.  612  ;  State  n.  Fitzgerald.  11  2  Mylne  &  Cr.  613.     And  hence  a  breach 

Ma.  426  (1869);   Commonwealth  p.   Mc-  ofapablic  trust  by  a  municipal  corpora- 

Closkey,  2  Bawle  (Pa.),  369  (two  judges  tion  is  held,  in  England,  to  be  cogniiabia 

diassntiiig);  Strahl,  In  re,   16  Iowa,  369  in  chancery,  notwithstanding  a  special  sp- 

(1861);    State   V.   Funck,    17   Iowa,  865  peal   ba   given    in   the- particular  matter 

(1861);   Kane    «.    Pmple,    1   Neb.    509  to  the  lords  of  the  treasury.    lb.     Parr  v. 

(1876)  ;   Bateman  «.   Uegowan,    1   Mat  Attonuy-General,  S  CL  k  T.  409  ;  Atto^ 
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§  203  (142).  Buns  anhjoot.  —  Agreeably  to  the  rule  jutA  stated,  a 
clause  in  the  charter  of  a  municipal  corporation,  that  the  city  coun- 
cil "  shall  be  the  judges  of  the  election,  returos,  and  qualifications  of 
their  own  members,  and  of  all  other  officers  of  the  corporation,"  was 
held  by  the  Supreme  Court  of  Delaware  not  to  oust  the  Superior  Court 
of  the  State  finvested  with  the  usual  powers  of  the  King's  Bench)  (/ 
its  mperintending  jurisdiction  over  corporations,  and  it  was  declared, 
if  the  council  should  erroneously  decide  that  a  person  duly  elected 
by  the  people  to  an  office  was  not  qualified  to  hold  it,  a  maTidamus 
might  issue  commanding  them  to  admit  him  to  the  office.^ 

ney-General  v.  Corporation  of  Litchfiald,  reqaires  the  board  to  proceed  by  a  certain 

11  Beav.  120;  See  chapter  on  Remedies  day,  is  unauthorized.     Stat«,  <x  r«I.  Bloi- 

■gainst  Illegal  Corporate  Acta,  poat,  uc.  ham  v.  State  Board  of  CanToaaers,  IS  Flo. 

eiO.  56  (ISflB).      Equity  will  not  inlerfera,  by 

JantdiditM  and   powers  of  coarta  of  injunction,  to  reatnin  peraona  from  oKT- 

diaiuery.     A  eoart  of  ekantery  Yiaa  Jio  yir  citing  tKi /■unUioiu  of  publie  offica  an  ik^ 

risdictioa  to  e^jaiti  the  holding  of  an  dee-  gnmnd  of  the  want  of  binding  force  in  the 

(ton  by  the  people,  and  a  writ  iaaned  for  law  under  which  tl:ietr  appaintmrnts  were 

that  purpose  is  void,    and   disobedience  made,  but  will  leare  that  qneatian  to  be 

thereof  will  not  satgect  a  party  to  punish-  determined  at  law.     Sheridan  e.  Colvin, 

mentaaforacontemptof  court.     Dar«t  v.  78  111.   237  (1S76).     In  thia  cose  it  wai 

People,   62  111.   306    (1872);   Walton  «.  sought  to  enjoia  the  city  council  from  en- 

Develing,  61  111,  SOI  (1871).     As  to  jurii-  forcing  an  ordinance  on  the  sola  ground 

didion  of  ftdeml  court)  of  egutfy  in  re-  that,   if  the  ordinance   was  enforced,   it 

apect  of  State  or  municipal  offices,  see  B€  would  deprive   the  complainanta  of  the 

Sawyer.  12i  U.  S.  200  ;  poA,   sees.  2I)G,  fiinctioas  of  offices  which  they  held  in  tha 

25B,  375,  890,  906,  note.    Court*  of  equity  city  ;   and  it  was  held  that  a  court  of 

have  no  inherent  power  to  try  cmtated  ch&ncery  had  no  jurisdiction.     li.    Infra, 

tltdiom,  and  have  never  exercised  it  ez-  sees.  !t5,  25G,  27S,  and  Dote.   Jurisdiction 

cept  in  eases  where  it  has  been  conrerred  in  equity  over  eonletled  county  leat  elec- 

by  express  enactment  or  necessary  impli-  tiona  in  lllinoit.     Dickey  e.  Beed,  78  IIL 

cation  therefrom.     Dickey  n,  Rned,  78  111.  261   (lS7Sti  Shaw  v.   Hill,   67   III.  >56 

2S1  (187G).      Where  an  elecHon  was  held  {1873). 

in  a  city  on  the  question  of  whether  the  THt  expmsa  of  a  vatnidpal  ehOtoit 
municipality  should  become  incorporated  must  be  borne  by  the  munieipalitj,  and 
onder  the  general  incorporation  act  for  not  in  whole,  or  in  part,  by  the  county ; 
cities  and  villages,  and  a  writ  of  iqjanction  bat  to  a  Irill  by  resident  taxpajen  to  re- 
was  issued  out  of  the  Circuit  Court  enjoin-  strain  the  city  from  paying  the  electioD 
ing  the  board  ofeanvamertfrom  cantaming  oCGcera  for  their  eerrioea,  such  officera  are 
iKc  return]  imd  dedaring  the  reittlt,  it  was  necessary  parties.  Bingham  e.  Camden, 
held  that  the  Circait  Coart,  unaided  by  29  N.J.  Eq.  (23tew.)  i6l{18T8);  Botcher 
statnte  and  exercising  jurisdiction  only  ac-  v.  Camden,  lb,  478  ;  pa><,  sec.  911  et  teq. 
cording  to  the  general  usage  and  practice  >  State  v.  Wilmington,  3  Harring. 
of  courts  of  equity,  had  no  power  to  issae  (Del.)  294  (1840);  s.  P.  State  v.  Fitzger- 
the  writ ;  that  it  was  utteriy  void  ;  that  aid,  44  Mo.  42B  (1869).  So  in  loimt, 
the  canvassers  were  not  bonnd  to  olxy  it,  where  the  city  charter  provided  that  the 
and  could  not  be  punished  for  contempt  council  sbonld  be  "  the  judge  of  the  elec- 
for  refusing  to  do  so.  Ih.  An  injunction  tion  and  qualilicstions  of  its  own  mem- 
restraining  a  board  of  canvassers  from  pro-  bers,"  but  no  ordinance  had  been  passed 
ceeding  to  canvass  and  certify  the  resnit  oF  prescribing  any  method  of  trial,  it  was 
an  election  nntil  the  further  order  of  the  held  that  the  men  protiitioit  in  the  charter 
judge  granting  the  same,  where  the  ststnte  did  not  preclode  a  contMtant  bom  a  iMMt 
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§  204  (143).  Sune  stibjaot.  —  Where  the  legislative  intent  is  clear 
that  the  action  of  the  council  in  contested  election  cases  shall  bejinal, 
the  court  will  not  inquire  into  election  frauda,  siuce  the  council  is 

the  judge  of  this  matter  as  of  others  pertaining  to^tbe  election; 
but  the  courts  will  inquire  whether,  in  point  of  law,  there  was  an 
office  01  vacaocj  to  be  filled.* 

§  205  (144).  BpMdal  Btattrtorr  JoilBdlotloi]  bald  to  szolnde  Qao 
Wairanto.  — Where,  by  Statute,  the  returns  of  all  municipal  elections 

to  OD  infonnatdon  in  the  natura  of  s  quo  jndget ;  but  the  council,  when  tilling  as  a 

imrronfo.      State    v.   Fnnck   (majoralty  tribunal  to  judge  of  the  election  uf  meia- 

eonteat),  17  Io«ra,  365  (1864).     In  it  pre-  ben  of  their  bod^,  may  go  behind  the  re- 

TiouB  caie   Oib  sune  court  decided  that  turns  wid  inquire  into  the  fact  u  to  who 

under    a   charter    making    the    council  is  elected.      St&ce  v.  RahwHji,  33  N.  J.  L. 

"jadges    of   the    election,    returns,   and  III   |lii6S).     Under  special  charter  the 

qnaliScations  of  tbcir  own  members,"  it  declarstion  and  decision  of  tbe  council  aa 

waa  competent  for  the  council  to  pass  a  to  who  are  elected,  held   essential  to  a 

general  ordinance  providing  for  the  trial  complete  election.      People  v.  IJorth,  72 

of  conteated  elections  of  city  officers,  and  N.  Y.  124  (1878);  People  d.  Criaaaj,  Bl 

nuking  the  council  the  tribnnal  far  the  N.  Y.  616.     A  charter  pravisicn  making 

trial  of  the  same,  such  an  ordinance  being  the  board  of  aldermen  tbe  judge  of  the 

conaistent  with  the  general  laws  of  ths  election,  &c.,  of  itsownmember*,  "snlject, 

State,  whioh,  in  proriding  special  tribu-  however,  to  Ou  Ttmtw  of  any  court  qfeom- 

nala   for   contestinB   State,   county,   and  ptlait  jurMisUon,"  held  not  to  oust  the 

tovDjdiip  office*,   omitted    to   make  any  oonrts    of  Jorisdiction  or  prevent  them 

special  prarision  for  contested  elections  to  from    entertaining   original   proceedings, 

mnniciffil  offices.     Strahl,  Jn  r«,  16  Iowa,  People  v.  Hall,  80  N.  Y.  117,-  McYeany 

see  (1861)  (mayoralty  contest).     See  sac  v.  Uayor,  &c.  of  New  York,  SO  N.  Y.  13S, 

203,  note.     Be  Sawyer,  124  U.  B.  200.  where  the  charter  provided  that  tbe  city 

■  Commonwealth  v.  Leech,  U  Pa.  St.  oouncil  should  "  be  the  judges  of  the  elec- 

SS2  (1S63);  Commonwealth  d.  Meeaer,  Pi.  tion  and  qnaMca^o  of  their  own  mem- 

S41.    ConttractioQ  of  words  mnkiug  the  hers,"  vnUiout  indiealing  an  intension  to 

numbeT  of  members  of  the  council  from  inakt  t/uir  aeiion  final,  it  was  held  that 

a  ward  depend  upon  "the  liat  of  the  tasa-  the  jurisdiction  of  the  courts  to  tiy  the 

Us  inhaUtants."    R. ;   People  d.   With-  question  of  luch  an  election  nse  not  ex- 

erell,  14  Hicb.  IB;  Tompert  o.  Lithgow,  eluded.     State  o.  Gates,  35  Hinn.  3SE; 

]  Bush  (Sy.),  176  (1866).  oiUf,  seos.  202,  and  not«,  256,  note.    When 

Pending  legal   proceedings,  the  court,  a  council,  being  by  charter  tbe  sole  judgo 

in  h,vax  of  the  officer  apparently  entitled,  of  the  election  of  iU  members,  has  iDTeoti- 

tajained   Uu  adetrte  claimant  hum    at-  gated  and  seated  a  member,  it  cannot  n- 

tempting  Co  take  possession  of  the  office.  a/w»  I/k  maUtr  and  order  a  second  invsati- 

Ewingn.  Thompson,  43  Pa.  St.  884(1362};  gation.     Kendell  t>.  Camden,  47  N.  J.  L, 

Kerr  •.  Tiego,  47  Pa.  St  19,  292  (1864),  (18  Troom)  64;   mpra,   sec.  200,   note; 

noted,  infru,   tec   276,     Jnte,  set  203,  infra,   sec.   206,  note.      And  where  the 

note  ;  infra,  see.  256,  note.     Cerlifieatt  of  charter  providid   for  eontaling  eUdionM 

eltdion,  is  the  priina  facie  written  title  to  b^ort  (A«  judge  of  the  Circuit  Court,  who 

office,  and  remains  so  until  regularly  set  waa  empowered  "to  pronounce  judgment 

aside  or  onnnlled.     lb. ;  poit,  sec  276  ;  in  the  case  according  to  the  facta,"  it  was 

People  V.  Thatcher,  66  N.  Y.  52G  (1874).  held   that  his  judgment  was  conclusive, 

Tbe  tmineil,  ae  board  of  eanvmmn,  can-  and  admissible  in  evidence  in  an  action  to 

not  inve«tigBte  the  legality  of  an  election,  recover  the  office.     Davidson  v.  Wood- 

bot  are  condnded  by  the  retains  of  tbe  laS,  H  Ala.  SSS. 
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■were  declared  to  be  "  subject  to  the  inquiry  and  determination  of 
the  Court  of  Common  Pleas  upon  the  complaint  of  fifteen  or  more 
voters  tiled  in  said  court  within  twenty  days,  and  the  court,  in 
judging  of  such  elections,  was  directed  to  proceed  upon  the  meriis 
thereof,  and  determine  finally  concerning  the  same  according  to  the 
laws  of  the  Commonwetilth,"  this  was  held  to  exdvde  the  rejoedy 
by  quo  warranto  and  all  common-law  remedies  ae  to  matters  which 
might  have  been  investigated  in  the  special  mode  prescribed  by 
the  statute.  The  opinion  was  expressed  that  the  judgment  of  the 
Common  Fleas  was  final ;  that  it  could  not  be  reversed  by  pto 
warranto  or  in  auy  other  collateral  manner;  and  that  even  a 
certiorari  would  enable  the  appellate  court  to  examine  only  the 
regularity  of  the  proceediogs  of  the  Common  Pleas,  but  not  to 
examine  the  case  ou  its  merits  as  disclosed  in  the  evidence.^ 

I  ComiDoniirealth  n.  Oarri^ea,  SS  Pa.  beld  that  tbe  judgment  of  tba  count;  court 

Bt.  9  (1S67)  ;  ComiiioDiTealth  n.  Baxter,  could  not  be  rarisad  either  apon  appeal  or 

U  Pa.  at.  S6a  ;  CotninoDwealtb  t>.  Leech,  ecrtiaraH,  and  vsi  final.     O'Dochert;  r. 

ti  Pa.  St.  332;  foUoweil  and  approved,  Archer,  S  Tex.  396  (iafi3).     Tbe  apecisl 

State  e.  Marlow,    IS  Ohio  fit   lU;  Me  mode  provided  by  law  for  contestinjc  el«o- 

Ewing  s,  Filley,  43  Pa.  St.  SSS  ;  Lamb  v.  tion»  mcut  be  followed.     Dicke;  v.  Reed, 

hyai,  U  Pa.  St.  SS6.     Elliapn,  /n  re,  SO  78  Ul.  361  (1875) ;  pod,  cbap.  uii. 
Omtt.  (Vs.)  10.  39  (IS70],  commenting         The  Conititutioii  of  Okio  requirea  tbe 

on  Commonwealth  D.   Osrriguee,  mpra.  General  ABsemblj  "to  determine  by  lav 

Pnuction  and  powett  of  common  counail  berore  what  authority,  and  in  what  man- 

ai  election  canvamers.     Morgan  v.  Quack-  ner,  the  trial  of  ooiitest«d  dectiiHie  shall 

•nboah,   23  Barb.   fN.  Y.)  73.      A  city  be  condncted  i "  and  accotdiogly  a  ipeciSc 

council,  nnder  aathortty  "to  canvass  re-  mode  of  contesting  alectiaB*  in  that  State 

taint,  and  determine  and  declare  tbe  re-  was  provided  bf  statate ;  and  tlu*  mode 

«nh"   of   alectiona  to  mDnicipal  offlcsa;  vraa  held  to  exeliuU  lit  emimim-litvi  mod* 

mAaiult  iU  povxr  nAm  it  Aw  ona  legally  by  procadingt  tn  qiu)  toamuiio,  and  tbe 

ammuwd   lAe   rtturta  and   declared  the  reiult  to  bind  the  State  aa  well  as  inditid- 

rwult,  and  it  CMinot  at  a  Eubaequent  meet-  u&le.     State  v.  iUrlow,  16  Ohio  St  114 

ing  make  a  Ts-canvasi    and  reverae  its  (ISSi), 

prior  determtnatioD.     Hadley  «.  Uayor,  In  SouUi  OoTolina  It  was  held,  when 

S9  N.  Y.  003  (ISes),  rapra,  sec  301,  note,  tbe  legislature  had  authoriwd  mnnagen 

The  rule  etaled  in  ^e  text  (sec  303),  tbat  of   electioiu   "to   bear  and   determine" 

tbe  original  or  superintending  jorisdiotion  ohbcs  of  contested  elecUoni,  without  mak- 

of  the  superior  courts  should  not  be  held  ing  any  provision  for  an  appeal,  or  any 

to  he  taken  away  by  an;  language  vhich  referenoe  in  the  act  to  proceedings  by  quo 

does  not  expressly,  or  b;  unequivocal  im-  unrranfo,  that  their  decision  was,  witb- 

plication,   abow  this   to    have   been  the  out  any  express  st*tntory  decUratioo  to 

legislative  intention,   is  a  salutary  ones  ^'t  effect,  iinal  and  conclusive,  and  that 

bat  seems  in  some  cases  not  to  hare  been  rnurts  hsd  no  control  over  it.     Qriar  c 

Tery  strictly  observed.    In  Toom,  where  Shaokelford,    8    Brevard    (8.    C),     491 

the   stntutc   conftrred   upon  the  county  (1814)    [Hott,   i.,   dissenting)  ;    followed 

eonrt  the  power  to  determine  contested  in  The  State  v.   Deliesselioe,   1  McCord 

•lecljana  of  county  ofGeera,  and  gave  no  (8.  C),  62  (1831)  (two  judges  dissentjng}. 

right  to  appeal,  it  was  considered  to  he  tha  See  State  v.  Hnggios,   Harper,   Law,    94 

policy  of  the  ststuM   to  secnre  an  varly  (1834).     But  note  remarks  of  Evant,  J., 

detenuinstion  of  such  dispute^  and  it  »m  in  State  v.  Cocknll,  8  Rioh.  Law  (S.  0.), 
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§  206  (145).  Potrer  to  oraate  and  appoint  Mimlolpal  OffloeH.  — 
At  common  taw,  municipal  corpotationa  may  appoint  oncers,  but 
only  9uch  as  tha  nature  of  their  constitution  requires.  The  right  of 
electing  such  officers  as  they  are  authorized  to  have  ia  incidental  to 
every  corporation,  and  need  not  be  expressly  conferred  by  charter. 
The  power  of  appointing  officers  is,  at  couiiuon  law,  to  be  exercised 
by  the  corporation  at  large,  and  not  by  any  select  body,  unless  it  is 
80  provided  in  the  charter.  The  powers  of  corporate  ofBcers  proper 
at  common  law  are  very  limited,  extending  only  to  the  administra- 
tion of  the  by-laws  and  charter  regulations  of  the  corporation.' 

§  207  (146).  Pow«r  to  oro&te  Offioas.  —  In  this  country  the 
eharter  or  constitution  of  the  corporaiion  usually  provides  with  care 
as  to  all  the  principal  queers,  such  as  mayor,  aldermen,  marshal, 
clerk,  treasurer,  and  the  like,  and  prescribes  their  general  duties. 
This  leaves  but  little  necessity  or  room  for  the  exercise  of  any  im- 
plied power  to  create  other  offices  and  appoint  other  officers,^     It  is 

»,  irho,  speaking  of  tha  subseqnent  Baj  {S.  C),  HI  (1795).  Bnt  the  city 
*ct  of  1S31I  (requiring  the  managen  to  coaudi,  in  order  to  lietermiDe  a  contest 
liear  and  dfltermine  the  validity  ot  the  for  •  municipal  office,  cannot  awear  the 
election,  and  providing  that  their  "de-  individual  voters  to  compel  them  to  de- 
eisioDH  ihaU  beliual"),  says  :  "  I  take  it  clare  for  whom  they  voted.  This  is  an  in- 
to b«  clear  that  the  validity  of  an  election,  quisitorial  power  unknown  to  the  priu- 
inaUcase»,mnst(iuidcrtheact),in thefiret  ciplesof  on r government,  and  of  danger- 
inatance,  be  decided  by  the  court  of  manag-  oiu  tendency.  lb.  See,  also.  People  r. 
era  duly  authorized  according  to  law.  Pease,  27  N.  Y.  81  ;  People  s.  Tbacher, 
All  questions,  whether  of  Uw  or  fnct,  must  66  N.  Y.  625  (1874);  People  e.  Cirotte, 
be  submitted  to  this  tribunal.  Their  deci-  16  Mich.  283  ;  Cooley,  ConsL  Lim.  601- 
iions,  on  questions  of  /ad,  must  neces-  606.  Election  coatests  for  office  will  not 
Mnly  be  linal,  as  no  appeal  is  giveu  ;  but  be  determined  on  haietu  eorptu  (Strohi, 
I  do  not  mean  to  say  that  their  errori  af  lart,  16  Iowa,  366],  nor  in  general  on 
lou  may  not  be  corrected  hy  ixrliorari,  or  bill  in  eqvUy.  Hagner  v.  Heyberger,  7 
■och  of  the  prerogative  writs  as  may  be  Watts  A  S.  (Ps.)  104  ;  bat  see  Kerr  v, 
best  Eoited  to  the  case."  Accon^tngly,  Trego,  47  Pa.  Bt.  292  ;  tupra,  eec.  202, 
where  an  election  within  the  act  had  not  note  ;  past,  sec.  27S  ;  Hnghes  e.  Parker, 
been  contested  before  the  managers,  the  20  N.  H.  68  ;  Cochran  v.  HcCleary,  23 
oonrt  refused  leave  to  Ble  an  iiiConnntton  Iowa,  7fi  (1867)  ;  St  Sawyer,  124  U.  3. 
in  the  natare  of  a  fW  warmnio.  It  was  200.  snd  chapter  on  Corporate  Meetings, 
silerwardsstated,  by  adistinguisbed  judge  pott,  also  chap.  iiii.  poll.  But  aa  to 
in  that  Stste,  that  the  scrutiny  of  muni-  county  seat  contest,  where  fraud  is  alleged, 
dpal  elections,  as  an  incidental  power,  see  Boren  ».  Smith,  47  III.  482. 
belongs  in  the  firet  piece  to  the  city  coun-  '  Wilk.  234,  pL  598  ;  lb.  297,  pi,  767; 
dl ;  and  if  they  abuse  that  power,  the  lb.  298,  pi.  7BS  ;  Glover,  220  ;  Vintners 
correction  of  that  abuse  devolves  upon  the  e.  Passey,  1  Burr.  237  ;  Hastings'  Case,  1 
conrls  by  information  in  the  nature  of  a  Mod.  24  ;  Rei  v.  Barnard,  Comb.  416, 
quo  mirranUi.  Fa-  O'Ifeall,  ].,  in  State  »  Where  it  was  manifest,  from  the 
*.  Schnierle,  6  Rich.  Law  (a  C.\  299,  whole  tenor  of  a  city  charter,  that  it  was 
801  (1852)  {que  war.  to  teat  validity  of  the  intention  of  the  legislature  itielf  to 
defendant's  election  as  mayor  of  Charles-  specify  therein  all  the  offices,  snd  deMj;- 
tonf.  a.  p.  Johnston  v.  Chsrieston,  1  nate  all  the  officers  to  be  elected  or  chosen, 
VOL.  I. —19 
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supposed,  however,  when  not  in  contravention  of  the  charter,  that 
munidpal  corporations  may,  to  a  limited  extent,  have  as  incidental  to 
ea^yress  powers  the  rigJU  io  create  certain  minor  offices  of  a  ministerial 
or  executive  nature.  Thus,  if  power  be  confeiTed  to  provide  for  the 
health  of  the  inhabitants,  this  would  give  the  corporation  the  right 
to  pass  ordinances  to  secure  this  end,  and  the  execution  of  such 
ordinances  might  be  committed  to  a  health  officer,  although  no  such 
officer  he  specifically  named  in  the  organic  act,  if  this  course  would 
not  conflict  with  any  of  its  provisions.  But  the  power  to  create 
offices  even  of  this  character  would  be  limited  to  such  as  the  nature 
of  the  duties  devolved  by  charter  or  statute  on  the  corporation 
naturally  and  reasonably  required.  The  provisions  of  the  charter  as 
to  time  and  mode  of  election,  the  appointment,  qualiflcations,  and 
duration  of  the  terms  of  officers,  must  be  strictly  obserred.^    Therefore, 

and  to  regulate  tbe  moda  of  appointment,  is  T&c&ted  "  b;  death  or  disability,"  held 

it  waa  held  that  the  citj  council  could  not,  to  authoriie  appointment  where  a  vacancy 

by  virtue  of  an  inkeraU  or  implied  pmeer,  is  caused  by  rerignaiion.     Btate  «.  Ifew- 

creaU  aiiolher  o^icer,  fii  his  tenu,  provide  ark,  3  Dutch.  {K.  J.)  18S.    Authority  to 

for  btH  appointmi^nt,  and  clothe  him  with  >   municipal    cor)Hiration   to   appoint   an 

thi-iiowew  of  a  municipal  officer.  Hobokon  officer    vtat    inferred   from    tbe  frequent 

p.  Hartison,  1   Vroom  (SO  N,  J.  L.),  78  mention  of  the  olBce  and  its  dnliea  in  the 

(1882).     It  ia  toid,  in  the  opinion,  that  charter.   People  «.  Bi-dell,  2  Hill  (N.  Y.), 

the  power   to    create   municipal   officers  ISA ;   see,  also,  Field  v,   Girard  College, 

ahonld  ba  exprestly  conferred.      In  New  bi  Pa.  St.   233.      Legislative  prohibition 

Jersey,  pomvl-keeperi,  from  a  very  early  to  common  council   against  creating  nea 

period,  had  been  public  loumAip  officers,  officei  extends  to  derl-i,  but  not  to  janitor* 

elected  in  the  same  way  as  other  officers  and  ordinary  Gervanta,    Coatello  v.  Mayor, 

of  the  township.     Under  these  drcum.  to.  of  N,  Y.,  63  N.  V.  48  (1876) ;  Sulli- 

stances  it  was  held  that  a  municipal  corpo-  van  c.  Mayor,  Ac.  of  N.  Y.,  68  N.  Y.  853. 

ration  otlier  than,  but  situatn  within  the  Power  to  appoint  marahal  under  charter  of 

township,  could  not,  without  txprea  au-  East  9t.   Louis.     See   People  v.   Canty, 

thority  therefor,  establish  another  public  SS  111.  SS.     A  poliix  jitdge  is  held  to  be  a 

pound  within  the  limits  of  the  township,  municipal  officer  in  Caiifanvia.     People  v. 

and  prescribe  regulations  and  fees  variant  Henry,  62  Cal.  G57.     Potica  officers  and 

from  those  prescribed  by  the  general  law  ;  power  to  appoint.     Infra,  sec.  210,  and 

and  it  was  further  held,  that  the  office  of  note.   Where  nn  appointment  is  to  be  made 

ponnd-keeper  could  not  be  considered  aa  by  a  city  council,  \faquoruim  hepraad,  a 

one  essential  to  the  business  of  the  corpora-  person  who  receives  a  majority  of  the  votet 

tion  ;  nor  is  a  pound-keeper  one  of  those  cast  will  be  elect«d  although  a  mt^oritx 

subordinate  officers  which   all   municipal  of  the  council  may  abstain   from  voting. 

corporations  may,  as  of  course,  appoint.  Lanntz   p.  People,    113     IlL    187;   pod. 

It   was,  hnwpyer,   admitted  by  the  court  aec,  278  e(  «?. 

that  where  such  a  cor;iorHCion  has  power  ■  Quoted  with  approval  in  Trow- 
to  do  an  act,  it  has  the  incidental  power  bridge  v.  Newark,  46  N.  J.  L.  (17 
to  appoint  persons  to  CHrry  it  into  effect.  Vroom)  140,  where,  by  charter,  the  ap. 
White  v.  Tallman,  2  Dutch.  (N.  J.)  67  pointment  oF  a  prowcuHng  attorney  was 
(ISfiS),  /n/m,  9BC.  210,  note.  Construe-  committed  to  a  common  council,  but 
tion  of  power  to  appoint  'weigk-masler.  there  was  no  direction  as  to  th<^  mode  nf 
Hoffman  u.  Jersey  City,  5  Vroom  (31' N.  eppoinhnenl,  held,  by  a  divided  court, 
J.  L.),  17S.     Power  to  appoint  when  office  that  having  chosen  one  person  by   ballot 
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on  ordinance  which  makea  eligible  those  who,  by  the  charter,  are 
not  so,'  or  whicli  abridges  the  term  of  officprs,  as  fixed  by  the 
charter,  is  unauthorized  and  void.'  Where  provisiona  for  the  elec- 
tion of  municipal  officers  are  made  by  ordinance  in  pursuance  <rf 
charter  powers,  they  must  also  be  strictly  observed.' 

§  208  (14'7).  ThB  Mayor.  — Every  municipal  corporatioD  is  pro- 
vided with  an  exKviivt  head,  usually  styled  the  mayor.  In  the 
chapter  on  Corporate  Meetings  we  will  point  out  the  difference,  in 
some  respects,  between  tie  mayor  of  an  old  corporation  in  England 
and  the  officer  known  by  that  name  in  this  country.*  In  both  coun- 
tries the  mayor  is  the  head  officer  or  executive  magistrate  of  the 
corporation ;  but  with  us  it  is  important  to  bear  iu  mind  that  all  his 
powers  aud  duties  depend  entirely  npon  the  provisions  of  the  charter 
or  constituent  act  of  the  corporation,  and  valid  by-laws  passed  in 
puTsuauce  thereof,  and  these  vary,  of  course,  in  different  munici- 
palities. It  is  usually  made  his  duty,  however,  to  see  that  muni- 
cipal ordinances  are  executed,  and  to  preside  at  corporate  meetings  ; 
and  he  is  frequently  expressly  declared  to  be  a  member  of  the 
council  or  local  legislative  body.  Properly  and  primarily  his  duties 
are  executive  and  administrative,  and  not  judicial  or  legislative. 
But  judicial  duties  are  often  superadded  to  those  which  properly 

tlie  council  had  ahataUd  ill  power,  and  (1S05)  ;   Tason  v.  Augusta,  SS  Ga.  S13 

tbu  a    sabeequeat   resolution    declaring  (1868).     Chapter   on    Ordiiinucea,    poal. 

ftliotber  person   to   be  elected   was  at  no  The  otSce  of  treaniTtr  of  s  municipal  cor- 

eStct.      State,    ex   rel.    r.    Barbour,    63  poration  is  not  a  "  civil  oQicu"  ffitbin  ths 

L'onn.  76.  weaning  of  the  provision  of  the  Constitii- 

'  Rex  e.  Mayor  of  Weymoutb,  7  Mod.  tion  eicloding  the  clETgy  from  "  holding 

S73  ;  Rex  Vj  Bamstead,  2  B.  &  Ad.  699  ;  ajiy  civU  office  in  this  State,  or  from  being 

R.'U  V.    Speactr,  3    Bnrr.    1S27    ;   Rex    v.  members,  of    the    legislature."      State    n. 

Cliitiy,  5  All.  &  E.  609.     AiiU,  sec.  195.  Wilmington,     S     H.imng.     (Del.)     291 

A  city  CDimcil  uaunot  elect  its  own  mem-  (1840)  ;  see  Commonwealth   e,   Dallns,   3 

bera  when  the  law  provides  that  they  shall  Yeatea  (Pa.),   300.      "  Lueraiive   offica," 

be  elected   by  ballot  by  Che   electors  of  in  the  constitutional  sense,  defined  to  em- 

Ihe  city.    Kearney  u.  Andrews,  2  Stockt.  brace  county  recorder,  commissioner,  town- 

(S.  J.)  70.     Majority  of  council  essential  ship   trustee,   and  auperrisor.      Daily  d. 

to   valid   appointment   of   city  treasorer,  Stata,  S  Blaokf,  329  ;  Greighton  v.  Piper, 

State  p.  Patterson,  S  Vroom  (8S  N.  J.  L.),  1*  Ind.  182  ;   Howard  o.  8hoemftkor,  35 

190.     See   Dousl'sa  ».    Essex,   9   Vroom  Ind.  111.     The  office  of  city  councilman 

<38  X.  J.  L.),  21*;  State  v.  Jersey  City,  i«  not  "Incrative"  within  the  pmhibition 

2  Dutch.  [  N.  J. )  444,  447.     The  appoint-  of  the  State  Constitution  against  the  same 

mont   of  a  person   to  a   city  office  by  a  person  holding  more  than  one   lucrative 

mayor  under  a  law   which  requires   con-  office  at  the  same  time.     Stste  v.  Kiik,  44 

firmation   hy   the   eSuncii   gives  the  ap-  Ind.  401  (1873);  8.  f.  15  Am.  Rep.  239.  Aa 

pointee  no  right  to  the  office  without  snch  to  office  of  city  clerk,  Mohan  v.  Jackson, 

confirmation  by  the  proper  and  legal  city  G2  Ind.  699  (1879). 
council.     People  d.  Weber.  89  111.  847.  •  Saonders  v.  Uwrence,  141  Mas*.  SSA 

■  Stadler  «.    Detroit,    13    Mich.    S4S         •  Pod,  sec  270  d  aej. 
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appertain  to  tbe  office  of  mayor,  and  he  is  invested  by  l^slativs 
enactment  with  the  authority  to  administer  oot  only  the  ordiDances 
of  the  corporation,  but  also  judicially  to  administer  the  laws  of  the 
Stat&i 

§209  (148).  Bwneanbjeot.  —  The  oj^  o/ nui^  has  long  existed 
in  England,^  and  many  of  its  general  features  have  been  adopted  in 

I  Waldo    v.    WalUce,    12  .lad.    SOB  lion  of  toorit  and   baitdingi    in  ptiblie 

(18fi9],  and  growing  out  of  it,  see,  also,  placet.     Ueoderson  s.  Mayor,  3  In.  663. 

Oulick  V.  Nov,  11  tnd.  S3  (1860)  ;  How-  Mayor  maj  Bauctioo  an  ordinance  paswd 

ftrd  e.  3ba«maker,  3C  Ind.   Ill   (1871)  ;  by  a  common  council,  whose  tenn  has  ez- 

Beynolds    v.   Baldwin,    1   La.    An.    ISS  pired.     Elmendorf  v.  Ewen,  2  N.  Y.  Leg. 

(IS46)  ;  Muscatine  v.  Steck,  7  Iowa,  506  ;  Oba.  S5.     Nolia  lo  mayor.     Nichols   d. 

2  Iowa,  220  ;  3tnihl,  In  re,  IS  Iowa,  369  ;  Boston,  98   Mass.  36.    Pelux  and  axea- 

SbatcT  V.  Mamma,  17  Md.  331  ;  Luehrman  tivt  pouter  of  mayor.     Sharer  d.  Humma, 

».  Tuing  Dirtriut,  2  Lea  (Tenn.),  *26.  17    Md.   831  ;   Slater  v.  Wood,   B  Bosw, 

Approving  text.    SUter  v.  Wood.  9  Bosw.  (N.  Y.)    15  ;  Pedrick  n.  Bniley,  12  Gniy 

(N.  Y.)1S;   an<e,  chap.  iii.     Mornson  v.  (Mass,),    161;     Nichols    v.     Boston,    9S 

McDonald,  21  Me.  SSO  (1S42)  ;  State  v.  Mass.   89.     Alderman  atting  <u  mayor. 

Maynard,  1*  JU.  419;  Commonwealth  ».  State  p.    Buffalo,   2   Hill   [N.   Y.),   43*. 

UbUss,  3Yeates  (Pa.),  800  (IBOl)  ;  State  Judicial  poieerof  mayor.     See  Municipal 

V.    Wilmington,   8    Harring.   (Del.)    294  CourOt,  post;  Frell  v.  McDonald,  7  Ksn. 

(1839)  ;  PrcU  n.  McDonald,  7  Esq.  428  42S  ;    Howard  v.  Shoemaker,  35  lud.  Ill 

(1871).     This  section  of  the   t«xt  citod  (1871).     Preseoce  and  functions  of  mnyor 

and  followed.     Hartindale  v.  Palmer,  G2  at  meetings  of  the  conncil.     See  chapter 

Ind.  411  (1876).  on  Corporate  Meetings,  poA 

Power  o(  mayor,  in  hli  official  name,  lo  Liability  of  mayor  in  Cpper  Canada  to 
bring  <ui<  to  prevent  or  restrain  Tiolatjons  private  actions  in  respect  to  his  official 
of  law  by  other  municipal  officers,  de-  acte.  Fair  s,  Monre,  3  Up.  Can.  C.  P.  484  ; 
clared.  Cenois,  Mayor,  &c.  v.  Lockett,  Motan  v.  Palmer,  13  Up.  Can.  C.  P.  460, 
13  Lb.  646  (1838).  But  quart.  The  628..  Framl  of  mayor  restrained  and  re- 
mayor  ofa  city  has  no  incui«Rtatpouwr  to  lieved  agninst.  Patterson  v.  Bowes,  i 
nxecnte  an  appeal  bond  for  the  corpora-  Gnnt,  170  ;  lb.  489  ;  poll,  sec  910,  note. 
tiou  ;  und  such  a  bond  was  regarded  ns  '  ffigtory  aiirf  nai-ure  isf  ifgice  of  mayor, 
not  even  incidental  to  the  power  of  taking  Consiilt  4  Jacob's  I^w  Diet.  284,  266; 
an  appeal,  lint  must  he  authorized  by  the  S  Toml.  Law  Diet.  B40  ;  S  Bout.  150  j 
council.  Baltimore  v.  Railroad  Co.,  21  Spelm.  Gloss.  "Mayor"  ;  Ela  v.  Smith, 
Md.  60  (ISeS).  A  precept  to  collect  a  6  Qiay  (Mass.),  121  (1855);  Achleys  Case, 
street  assessment,  aigued  by  a  member  of  4  AbK  Pr.  Rep.  35  (1856) ;  Cochran  d. 
the  council  acting  temporarily  as  president  McCleary,  22  Iowa,  76,  82  (1867)  ;  Nlch- 
thereof,  is  void,  when  the  statute  rei^uires  ola  v.  BoHton,  68  Mass.  86  ;  Fletcher  b. 
the  tiffnature  of  the  mayor.  Jeffersonrille  Lowell,  15  Gray  (MasB.),  103  ;  anU,  sera. 
p.  Patterson,  32  Ind.  140  (1869).  Tnjunc-  13,  174  ;  pod,  sec*.  853,  260,  271,  381,  428. 
tiou  will  lie  to  restrain  a  sale  on  euch  a  The  office  in  England  is  quite  ancient.  In 
piTcept.  lb.  See  chapter  on  Riiiuediea  1204  King  John  made  the  UililT  of  King's 
sgninst  Illegal  Corporate  Acts,  post.  Lynn  s  mayor,  with  adminiBtrative  pow- 
As  to  nature  and  extent  of  authority  of  en.  The  title  was  a  common  one  u 
mayors  and  other  civil  officers  to  employ  early  as  the  time  of  Bracton. 
force  for  the  prevention  or  suppression  of  Mr.  Norton,  in  his  valuable  "  Com- 
mons, riolt,  ie.,  see  Ela  v.  Sniitli,  5  Gray  nientaries  on  the  History,  ConttitntioD, 
(Mbbs.),  121  (185S),  arising  out  of  the  and  OiBrtered  Franchises  of  the  City  of 
am'st  of  Anthony  Boms  as  a  fugitive  London,"  says,  that  the  first  tpednl  grant 
alare.     Power  of  mayor  to  ordtr  demoli-  of  the  mayoraUi/  to  the  city  of  London 
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this  countiy.  Id  a  former  page,  suggeatioos  have  been  made  in  favor 
of  increasing  the  powers,  diguity,  and  responsibility  of  this  ofiice  as 
a  meana  of  ensuring,  under  existing  conditions  in  this  country,  more 
satisfactory  muuicipal  rule ;  but  the  subject  is  not  sufficiently  con- 
nected with  practical  law  to  warrant  a  more  extended  reference  to  it 
in  a  work  of  this  character.' 

§  210  (149).    Police  OfBoen  ;  Power  to  toake  Arreate  upon  Vaew. 

—  The  ofSce  of  i police  offxer  is  not  known  to  the  commuu  law;  it 
is  created  by  statute,  and  such  an  officer  has,  and  can  exercise,  only 
such  powers  as  he  is  authorized  to  do  by  the  legislature,  expressly 
or  derivatively.'    He  is  an  officer  of  the  ^att  rather  than  of  the 

wu  msds  bjr  King  John  in  a  charter  dsWd  244,  tod  ebewbere.     He  ii  oc  qjEcia  "  a 

on  the  ninth  day  of  May,  in  the  sixteenth  justice  for  the  boiougL,"  sec  1G6.     Mr. 

yearof  hii  reign,  A.  D.  1216.    This  chsrter  Shawiodesciibingtlie  workingaof  themu- 

declnrea  Hut  the  kiug  hss  granted  and  nicipal  system  of  Great  Britain  points  oat 

(■■oiiDrnied  to  the  barons  of  London  the  the  great  differance  between  the  foni^tiona 

right  of  ehoodng  a  mayor  arery  year,  and  and  dutiea  of  an  English  and  Amencan 

at  the  end  of  the  year  of  remoTing  him  mayor.     Pol.  Science  Quarteily,  YoL  IV. 

and  anbatitnting  another,  if  they  will,  or  p.  SOS,  June,  1889. 
electing  the  game  again.     He  is  to  be  pre-  '  AiiU,  chap.  i.  sec,  IS,  and  notes, 

aented  to  the  king,  and  swear  to  be  faith- 
ful  to   him.     The  use  of  the  word  ont- 

jirmed,  in  this  charter,  shows  that  the  Hastings,  9  Hat  (Mass.) 21 
name  and  officer  existed  before.  The  Grat  68,  60.  Where  a  poliixmm^  is  dnly  ap. 
cirlc  magistrate  had  b^un  to  be  called  by  pointed  under  charter  authority  to  or- 
the  name  of  mayor  toward  the  end  of  the  ganize  and  regulate  a  city  watch  and  the 
reign  of  King  Richard,  The  denomina-  general  police  of  the  city,  the  presnmp. 
tion  of  fluiyor,  it  is  said  on  the  authority  tion  is  that  he  possesses  the  powera  of 
of  legal  antiquariea,  can  be  tmced  to  a  Tery  ordinary  peace  officers  at  common  law. 
ftrdate  among  the  Oemian  and  French  Doeringir.  State,  49  lad.  GS  (1871).  In 
natious  of  Europe.  The  chief  governor  of  HoMoAvrntU  policemen  are  peace  officera, 
tlie  town  commanitiea  which  arose  in  and  a  pereon  who  assaults  or  obstructs 
France  in  the  eleventh  centary  waa  often  them  in  the  discharge  of  their  duties  ia 
styled  the  mayor.  It  is  a  matter  of  his-  indictable,  though  they  have  not  been 
tOTy  that  in  France,  (he  inoi/itr  of  Out  pat-  sworn,  the  statute  not  [vqnirinft  this. 
ace  was  the  governor  of  Paris,  often  hold-  Bnttrick  r.  Lowell,  1  Alien  (Mass.),  172; 
ing  sovereign  power,  and,  indeed,  in  time  Mitchell  b.  Kocklnnd,  62  Me.  118,  122. 
nsorping  it,  since  it  wss  from  one  of  the  In  The  People  v.  Metropolitan  Poliea 
mayors  of  the  paUce  that  the  family  of  Board,  IB  S.  Y.  188  (1868),  growing  ont 
Charlemagne  descended.  And  it  is  sug-  of  the  act  to  establish  a  MetropoliUm  Po- 
gested  by  Mr.  Norton  that  the  Uira  liee  Didriii,  it  WSB  decided  by  a  in^jority 
"  mayor,"  duniliar  to  the  Hormans,  may  of  the  Conrt  of  Appeals  that,  although  the 
have  been  originally,  though  remotely,  office  was  a  new  one,  yet  the  mode  of  fill- 
derived  from  the  same  sonrca.  Norton's  ing  it  not  being  provided  by  the  Constita- 
Com,,  pp.  SO,  402,  40S;see,  also.  Pull-  tion,  it  was  in  the  power  of  the  l^slatnt* 
ing's  Iisws,  Cuatoms,  4c.,  of  I^ndon,  to  confer  it  npon  persons  discharging  sub- 
chap,  ii  16  m.  The  poteen  and  dulia  of  atantially  the  same  duties  within  a  more 
mayor  an  prescribed  with  particnlarity  in  limited  territorial  jarisdiction,  snd  to  dis- 
the  Mnnidpal  Corporations  Act  of  1HS2,  pense  with  an  oath  of  office.  See,  also, 
•ec&   15,  16,   63,  60,  61,  66, 67,  6S,  148,  People  v.   Diaper,  16  N .  Y.  683   (1867), 
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municipality  in  which  he  exercises  his  office.'  WLere  police  offi- 
cers are,  by  statute,  invested  with  all  the  powers  of  constables,  as 
consei-vatora  of  the  peace,  this  gives  them  authority  to  arrest  upon 
view  intoxicated  persons  while  guilty  of  disorderly  conduct,  or  other 
pei-sona  violating  the  laws,  and  to  detain  them  until  they  can  be 

brought  before  a  magistrate.'     If  such  an  officer  releases  an  intoxi- 

where  the  Court  of  Appeali  bejd  the  "  Act  caws,  see  1  Hde  P.  C.  6S7  ;  Hawkiiu  P. 

toestablisha  Metropolitan  Police  District"  C.  Book  11.  cbap.  ilii.  sec.  8. 
Taliil  1   approved,  MettopolitBD   Board  of         AiUkorUytoarrf^upoHViea.andieia' 

Ueolth  v.  HeiBter,  87  N.  Y.  661  (1868)  ;  otU  uumiiX.     Where  such  a  course  ia  not 

McDermott  r.  MetropulitaQ  Police  Board,  repugnant  to  the  genenJ  law  of  the  State, 

E  Ahb.  Pr.  <22  ;  Police  Commiaaioners  u.  the  proper  officers  of  a  municipol  corpora- 

LouisTUle,    3   Bnah  (Ky.),    5B7  (ISOS) ;  ttou  may  be  authorized  lo  atreil  UfUhoul 

ante,  gee.  68,   and  uotes.     See   People  v.  learrant,    or   upon   risw,    offenders  who 

Albertgon,    C5   N.  Y.  60  (1873),   where  vioktc  ordinuices  in  the  presence  of  euch 

People  V,  Diaper,  supra,  is  limited,  ques-  officers.    Bryan  t>.  Bates,  15  lU.  87  (ISfiS)  ; 

tioiied,  and  distiuguiahed.    ROnU  o/ legii-  Main    r.    McOarty,    IG    lU.    ilS  ;  State 

lalive  ptiuxrand  control  over  appointment,  v.  IjiJTerty,  9  Haniug.  (Del.)  491  ;  State  c. 

powers,  &c   of  police,   health,  and  other  Sims,  16  S.  C.  186,  poll,  sec.  41i,  uote.  If 

local    offiuen.      Baltimore    v.    Board    of  an  offtittce  ia  committed   iu  view  of  the 

Police  (Baltimore  Police  Act),  IS  Ud.  S7S  officer,  he  ma;  aireat  immediately,  or  aa 

(1859)  ;  Uetropolitan  Boaid  of  Health  d.  soon  thereafter  aa  he  can.     Boaz  v.  Tate, 

Heiater,  37  M.  Y.  661  (1868)  ;  People  v.  i3  Ind.  60  (1873).     See  chapteron  Mtmi- 

Hnrlbut,    24   Mich.    44(1871);    Police  dpal  Courts,  post. 

Coium'ra  v.  Louisyille,  above  dtrd ;  onZe,  Power   to  a  city  corporation  to  msks 

sec.  GS,  note.  Mode  of  ernnpenniivni,  Wor-  ordinsnces  for  the  security,  or  good  order, 

cester  v.   Walker,   9  Gray   (Msss.),    78.  or  govsmment  of  the  place,  and  to  appoint 

Under  autlionty  to  mate  rules   neceseaiy  or  elect  officers  to  carry  out  ordinances, 

to  good  order  and  puldic  peace,  l/ie  pmntr  aathorizes  the  appointment  of  city  guanh, 

to  appoint  policemen  is  implied.    State  v.  or  police   officera,   or  peace  officers  ;  and 

Sims,  16  S.  C,  486  ;  ante,  eec  207.  such  officers  ma;  arrest,  without  a  warrant, 

1  Burch  D.  Hardwii'ka,  80  Gratt  24.  persons  engaged  in  breaches  of  the  peac& 
While  ■  mayor  nnder  the  Conatitntiou  City  CouncQ  u.  Payne,  2  Nott  t  McCord 
may  remove  officers  of  a  municipality,  he  (S,  C),  47G  (1820).  A  city  council  may 
cannot  remove  a  State  officer  though  authorize  arr^gfii  upon  view,  without  war- 
elected  or  appointed  by  the  people  of  the  rant,  for  violation  of  its  by-lawa,  ahai 
ID  111)  ici  polity  and  paid  by  them  ;  if  the  not  inamtiMail  with  Ote  general  daluitt  ot 
mayor  removes  him  from  offiue  ho  ei-  policy  of  the  State  (While  n.  Kent,  11 
coeds  his  authority  and  is  reapousible  to  Ohio  St.  GfiO  (1860);  Thomaa  n.  Ashland, 
the  olTicpr  in  a  civil  action  for  damages.  12  Ohio  St  127),  bat  not  otherwise. 
lb.  A  police  jiidne  held  to  beamuuioipal  Thus,  where  the  city  charter  declared  all 
DfBcer.  People  o.  Henry,  62  CaL  G57,  by-laws  inconsistent  with  the  general  law 
A  pnlieemna  of  a  city  is  a  public  officer,  to  be  void,  and  where  the  general  law  did 
holding  his  office  as  a  traat  from  the  State,  not  allow  an  officer  to  artBSt  for  a  misde- 
and  not  as  a  matter  of  contract  between  meanor  not  committed  in  his  presence, 
himself  nnd  the  city.  Farrell  «.  Bridge-  without  a  warrant,  it  was  held  that  an 
port.  4S  Conn.  191.  ordinance  authorizing   police   officers   to 

'  Taylor  v.  Strong,   S  Wend.   (N,  Y. )  ipeke  arrests,  without  a  warrant,  Ibr  vio- 

SS4   (1829);     Bacon,  Ab.  Conatable,  C;  lation   of  ordinances  not  committed    in 

Commonwealth  v.  Hastings,  9  Met,  (Mass.)  their  presence,  was  void,  and  would  not 

259(1848);  Prell  r.  McDonald,  7  Kan.  426  protect  the  officer  against  a   suit  for  tres- 

(1871).     As  to  power  of  constables  in  such  pass;     Pesterheld  e.   Vickers,   3  Coldw. 
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cated  peraoD,  whnm  he  had  arrested  while  conductiiig  himself  in  a 
diaorderly  manner,  upon  his  promise  to  go  directly  home,  he  may 
lawfully  retake  liioi,  on  hia  going  iuto  a  bsr-room  before  he  is  out 
of  the  officer's  sight ;  and  such  arrest  is  justified,  whether  it  be  re- 
garded as  a  recaptioD  for  the  original  purpose,  or  as  a  new  arrest  for 
disorderly  conduct  still  continuing.' 

§  211  (150).  The  Snbjeot  lUnstratod.  —  Charters  authorizing 
municipal  officers  to  make  arrests  upon  view  and  without  process,  are 
to  be  viewed  in  conuecCiou  with  the  geueral  statutes  of  the  State,^ 
and  being  iu  derogation  of  liberty,  are  strictly  construed  ;  hence  an 
officer  making  such  an  arrest,  though  on  the  Sabbath  day,  should,  in- 
stead of  impriaoniug,  take  witiiout  unreasonable  delay  the  person 
arrested  before  the  proper  tribunal  and  prefer  a  complaint  against 
him,  as  provided  by  the  statutes  of  the  State.' 

(Tenu.)  206  ( 1366).     FurOur  lu  to  arraU,  waj  with  Intent  to  commit  a  felony  (Tiin- 

o»  viae,   withont  iofurmation,   and    tha  son,  In  re,  L.  B.  G  Ex.   267  ;   use,  alau, 

dutj  of   the  officer,  see  Doering  c.  St&ta,  Jones,  In  rt,   J  Ex.   SSfl),   or  in    arretit- 

45  Ind.  CS  (1871) ;  Johnson  v.  Americna,  ing  a  penon  for  a  miademeanor  without  a 

46  Oa.  80  (1S72)  ;  Ncalis  e.  Hnyward,  wamnt  (Hathewa  v.  Biddulph,  3  M.  k 
43  Ind.  19  (1871)1  Booz  v-  Tate,  13  Ind.  0.  390;  Griffin  v.  Coleman,  4  H.  &  N. 
60  (1373);  Smith  v.  DoncUy,  69  111.  464  265);  nnlesBthere  be  a  breach  ul  the  [■vai'e 
(187S)  ;  Scircle  v.  Nevis,  47  Ind.  389  in  his  pniseni:e  (Timothy  e.  Simpson,  1  C. 
(1874)  ;  Oaliiard  v.  Luton,  2  B.  &  B.  M.  &  R.  7S7  ;  Derecoiirt  c  Corbtsliluy, 
leS;  CoddB.  Cabe,  L.  B.  1  Ex.  Div.  SJ2i  C  EL  k  B.  1B8),  or  danger  of  a  renewal  of 
e.  0.  IS  Coi,  202  ;  Regina  u.  Chapman,  it  The  Qaeen  b.  Light,  27  L.  J.  Mag. 
12  Cox.  1.  Ifa  private  individual  state  Cas.  1 ;  The  Qneen  d.  Walker,  23  L.  J. 
(acts  to  an  officer,  who  thrrenpon,  on  hia  Mag.  Cas.  123  ;  Festerfield  i>.  Viokers,  3 
own  reapondbility,  arrests  a  pereon,  or  if  Coldw.  (Tenn.)  206.  It  would  seem  that 
a  private  person  procure  a  magistrate  to  a  coaaUble  having  a  watrant  to  Bneat  is 
issue  a  warrant  for  taking  a  peraon,  the  not  bonnJ  to  accept  a  tender  of  the  fine 
imprisonment  is  not  bis  act,  and  he  may  and  coats.  See  Amott  b.  Bradley,  23 
show  this  under  the  plea  of  not  guilty.  Upper  Can.  C.  P.  1.  Althou^  poUi^s 
Barber  v.  Bollinson,  1  C.  ft  M.  830 ;  officers  may  arrest  withont  warrant  for 
Stonehonse  v.  Elliott,  6  T.  B.  315 ;  Brandt  crimes,  it  doee  not  follow  that  they  have 
v.  Craddoek,  27  L.  J.  Ex.  S14 ;  Grinham  the  power  to  do  so  in  the  case  of  lesser 
V.  Willey,  4  H.  &  N.  4S6.  An  officer  is  ofTencea.  GaUiard  d.  Laxton.  2  B.  &  S. 
justified  in  arresting  withont  a  warrant  361  ;  Regina  d.  Chapman,  12  Coi,  4  ; 
npon  a  nataaabU  luepieiim  qf  a  felong  Codd  v.  Cabe,  13  Coz,  202 ;  a.  c.  L.  R.  I 
having  been  committed,  and  of  the  per-  Ez.  Div.  352. 

son  being  gnilty  of  it,  although  no  felony  '  Commonwealth  v.   Hastings,    tiipra. 

hasiafactbeencommitted,  and  whether  the  It  follows  that  an  obetraction  oRVred  by  a 

reasonable  grounds  for  suspicion  are  mat-  third  person  to  the  officer  in  making  sach 

ters  within  hia  own  knowledge  or  facts  an  arrest  wonld  be  ui^nstifiable.     lb. 

stated  to  him  by  another.     Lswrence  e.  *  iSupro,  sec.  210,  note, 

iledger,  8  Taant.  14  ;  Davis  t>.  Buasell,  5  «  Low  5.  Evans.  16    Ind.  486  (1868), 

Bing,  SB5  ;  Beokwith  »,  Philby,   8  B.   &  (action  for  false  imprisonment) ;   Pow  v. 

C.  635  ;  Hogg  V.  Ward,  3   H.  &  If.  417.  Becker,    3  Ind.  475  (1852);  Vandever  v. 

But  an  officer  is  not  in  grneral  justified  in  Mattock,  3  Ind.  479.   The  deiny  in  taking 

4mating  a  person  who  frequents  a  high-  the  person  arrested  before  a  magistrate  must 
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§  212  (151).  Hods  of  Elootloai  Powar  ovar  fta  own  Offioon. 
—  A  city  couQcil  authorized  to  elect  certoia  othcera,  may,  where  no 
luude  of  election  is  prescribed,  appoiat  tham  by  Tesolution,  and  is  cot 
bound  to  elect  them  by  ballot ;  ^  and  the  corporation  has  full  con- 
trol,  unless  specially  restricted,  over  all  offices  and  officers  existing 
only  under  by-laws.^  A  vote  of  an  authorized  committee  of  a  city, 
electing  their  clerk  to  be  the  city  engineer  for  a  year  from  a  sub- 
sequent day,  duly  recorded,  and  signed  by  him  as  their  clerk,  is 
sufficient  to  take  his  appoiutuient  out  of  the  statute  of  frauds.' 

§  213  (152).  PrMouiptioii  oi  due  Appointment  —  The  same  pre- 
sumptions which  are  applicable  to  acts  of  individuals  are,  in  general, 
applicable  to  acts  of  corporations.  Thus,  if  a  person  acts  notoriously 
as  the  officer  of  a  corporation,  and  is  recognized  by  it  as  such  offi- 
cer, a  regular  apjtoirttmeni  mil  be  presumed,  and  his  acts  will  bind 
the  corporation,  although  no  written  proof  is  or  can  be  adduced  of 
his  appointment,* 

not  be  uuTmsanable.    Johatoa  t>.  Ameri-  over,  17  K,  V.  M  (ISGS)  ;  WnljlraTeii  •. 

CUB,  19  Go.  8D  (1872).     In  Low*.  Evans,  Meuipbu  (right  to  aboluh  office),  i  Coldw. 

it  WW  held  tbat  tbers  <ru  no  snthoritj' in  (TeDn.)i31    (IJJfl?) ;  in/ro,     see.    231; 

the  officer  making  the  arrest  to  impriwn  Madison  e.  Korbly,  S2  Ind.  74,  TB  (1S6B}; 

the  party  arrested  for  au  iadefimt«  time  Bamia  v.  King,  10  Conn.  SSS  (1873).  The 

(«.  g,,  from  Sunday  until  the  oeit  day)  power  to  appoint  implies,  in  geaenl,  the 

because  ha   might  be  iinbject  to  a  pen-  pmaer  to  removt  the  appointee*.    People  e. 

alty,  ta  be  recoverftd  in  a  suit  in  the  nature  Hill,  7   Cal.  97.     Thus  a  nnnicipal  coi- 

of  an  action  of  debt.     If  the  court  is  not  pontioD    appointing     oommiieionera    in 

ill  seaaiou  the  officer  may  confine  the  per-  cases  of  local  imprnvementa,  may  remmt 

■on  arrested  until  he  can   be  brought  be-  them.       People  b.   Mayor,  Aa.    at   New 

fore  the  court,  which  should  be  done  at  York,  S  Barb.  (N.  Y.)   43   (1S4S).    Potl, 

the  enrliest  period.     Boazv.  Tate,  43  Inrl.  eec.  238  et  leq.     But  tn   South  Carolina, 

60  (1873)  :  State  tr.   Freeman,  86   N.  C.  see  CaulMd  «.  State,  1  S.  C.  4S1  (18S9), 

683.     An  iutoxie&tsd  person,  arrested  late  the  exerdee  of  the  power  to  appoint  to 

at  night,  may  be  detained  until  the  next  office  is  an  execntive,  not  a  legisladve  act 

day   before  being    taken    to   the   conrt.  Achley's    Case,    4   Abb.   Pr.  Sfi    (1866). 

Scirele  v.  Nevis,  17  Ind.  288  (1874).  Power  to  nupmd  officer.     Pod,  sec   217, 

'  Low  V.  Comm'rs  of  Pilotage,  R.  H.  note.     A  provision  that  the  city  council 

Charlt.    (Gb.)  802  (ISSO),  per  Law,    J.j  "may"  by   oniinance    provide  for    the 

ante,  sec.  Vi.    Power  of  totmcii  to  appaini,  election,  by  the  qualified  voters,  of  anj  of 

and  when  it  may  delegate  thtfi  power  to  a  the  officers  named  in  the  act,  held  lo  Itavt 

committee.     People  v.  Bedell,  2  Hill  (N,  ti   lo  tht  diterelum    at   the    city  council 

y,),  186;   Commonwealth   e.   Rttsburgh  whether  the  office  of  city  attorney  shonld 

(police  force),    11    Pa.  St.   177   (1890);  be  elective  or  not.     Ball  v.  Fagg,   67  Mo. 

W'ihlcr  V.  Chicago,  20  Bl.  182  ;  Bussell  v.  481. 

Chicago  (collectorg),  22  111.  28B  ;  Trow-         *  Chase  v.  Lowell,  7  Oray  (Mass.),  St 

bridge  B.  Newark,  IS  N.  J.  L.  (17  Vroora)  (1856). 
140  ;  anU,  sec.  S6.  *  Bank  of  United  States  v.  Dandridge, 


IKiialion  over  offices  and  officers  existing     the  principle  "  that  the  ad*  of  artifidal 
only  under  ordinances,  see  People  v.  Con-     persona  afford  the  same  [maninptioDt  *■ 


D.qil.zMByG00<^le 


I  214  OATH   AND   OFFICIAL  BOND.  297 

§  214  (153).  Oatb  and  OffloUl  Bond.  —  Public  officers  are  usu- 
ally requiied  to  take  an  oath  of  office,  and  those  entrusted  with  money 
or  property  are  also  generally  I'equired  to  give  bond  avd  sureties  foi 
the  faithful  perfonuauce  of  their  duties.  In  England  it  is  said  that 
an  oath  of  office  cannot  be  required  to  be  taken  by  a  by-law  when 
none  is  required  by  the  charter.*  But  in  this  country  the  oath  of 
ogice  is,  in  substance,  only  that  the  officer  will  support  the  Consti- 
tution and  faithfully  perform  his  official  duties.  And  such  an  oath 
may,  doubtless,  be  required  by  ordinance,  to  be  taken  by  every  mu- 
nicipal officer  before  entering  upon  his  office.  Statutes  requiring  an 
oath  of  office  and  bond  are  usually  directory  in  their  nature ;  and 
unless  the  &ilure  to  take  the  oath  or  give  the  bond  by  the  time  pre- 
scribed is  expressly  declared,  ipso  facto,  to  vacate  the  office,  the  oath 
may  be  taken  or  the  bond  given  afterwards,  if  no  vacancy  has  been 
declared.' 

the  acta  oF  natural  peraoiiB."  Infra,   sec.  Carthf  r.  Chicago,  fiS  111.  3S  (1870).    A 

237.  note  and  cases.     The  doctrine  that  prospective  apliointnieiit  to  public  offios, 

not     onl  J   the     appointment,     but    the  made  b;  a  body  which,  as  then  constitated, 

aathority  of  an  a^ent  of  a  corpoisdoa  may  is  empowered  to  fill  the  vacancy  when  it 

be  implied  frotu  the  adoption  or  recogni-  ariseg,  wa^  held  to  be  l^al  in  the  abaance 

tion  of  his  acts  (Angell  Jt  Ames  Carp.  sec.  of  en;  express  statutory  provision  to  the 

284),  was  applied  in  Killey  v.  Forsee,  fi7  contrary,  and  to  vest  title  to  the  office  in 

Uo.390(187i},tomunicipalcarporationBi  the  appointee.     State  v.  Van  Buskirk,  40 

and  it  was  held  tbatthefailiire  ofAdepnty  N.J.  L  16S,     The  power  of  appointment 

city   engineer  to  file  a  certificate  of  hia  to  office,   when  eiecnted  by  the  perfoim- 

appointnient,  as  provided  by  the  charter,  ance  of  the  last  act  made  necessary  in  itl 

did  not  vitiate  bis  nets.  eiecution,  u  not  TaxeahU  without  the  ood- 

>  Rei  V.  Dean,  &«.,  1  Str.  699  ;  Olorer,  sent  of  the  appointee.     Ih.     In  England 

805  ;   Willc.  133  ;  Grant,  70.     It  is  the  the  oath  of  allefriance  and   the  jndidal 

settled  doctrine  of  the  Supreme  Court  that  oath  ate   imperative.     The  Mayor  is  rs- 

tile  United  Slalet,   being  a  body  politic,  quired  also  to  take  an   oath  as  Mayor. 

withacapBcitytoenterintocontracta,  may  Hunic.  Corp.  Act  1 882,  sec.  IG;  31  and 32 

within  the  sphere  and  in  the  eiecntion  of  Yict.  chap.  72. 

its  appropriate   powers,   take  bomb  and         *  Smith    r.   Cranhbite,    8    Ind.   184  ; 

•uurtfus,  which  are  not  prohibited  1:7  law.  State  t.  Findley,   10  Ohio,  SI,   69,   and 

thongh  such  bonds  and  «ecariti«s  may  not  cases   cited ;  State  d.   Porter   (failure  to 

have  been  prescribed  bj  any  pre-eiiating  give  bond  by  city  marslisl  in  time),  7  Ind. 

legislative  act.     These,  though  voluntary,  204  ;  Sprowl  v.  Laurence,   33  Ala.  074  ; 

—  that  is,  not  extorted  or  coerced,  —  if  Bank  v.  Dandridge,  12  Wheat.  S4  ;  United 

bken  for  a  lawful  purpose  and  upon   a  States  v.  Le  Baron,  19  How.  73  ;   a.  c.  4 

good    consideration,    are    valid;     United  Wall.     842 ;     Marbiiry    r.    Mudison,    1 

SUtes  V.  Tingey,  fi  Pet.  (U.  S.)  114,  128  Cranch,  1S7  ;  Launtz  v.  People,  US  III. 

(1831)  ;  approved.  Same  v.  Linn,  16  Pet.  137  ;  Cawley  v.  People  (county  treasurel'a 

(U.  S.)   290  (1S41);    and  see   Dugan  v.  bond),   96  III.   249   (1880)  ;'  Chicago  e. 

United  States,   S   Wheat    (V.   8.)   172;  Gage  (city  treasurer's  bond),  95   III.   SOS 

United  States  v.  Bradley,  10  Pet   (U.  8.)  (1880)  ;  Cankey  v.  Greensborough,  78  Ind. 

S4S.  Infra,  see.  2Ifl.     Right  of  eity  to  re-  233  ;  St.  Helena  c.  Burton,   36   La.  An. 

(Ui're  bond  of  indemnity  from  the  owner,  621.    It  is  no  defence  to  sn  action  apon  an 

who  proposes  to  excavate  sidewalk  to  make  official  bond  that  the  oath  requirecl  bylaw 

eeUan,   vanlta^  or    improvements.     Mc-  was  not  taken  within  the  prescribed  time. 
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$215  (154).  OmUi  wben  a  Condition  Frflosdant;  Acta  of  da 
faoto  Offlo«T.  —  When  the  statutti  I'equires  a  prescribed  oath  of 
office  Je/iwe  any  person  elected  "  shall  (zct  therein"  a  person  cannot 
justify  as  such  officer  urUess  he  has  taken  an  oath  in  substantial,  not 
necessarily  literal,  compliance  with  the  law.  Third  parties,  how- 
ever, acting  iu  good  faith  with  him  as  such  officer,  are  protected, 
notwithstanding  his  fiiiliire  to  take  the  requisite  oath.' 

lb.     Charter  provUion  that  lutba  of  office  mouwesltb  v.  City  Council  of  PhiUdelpbia, 

be  taken  and  suburtbeil  within  Im  days  it  7  Am.  Law  B«g.   {n.  a.)  362.     Effect  of 

dirtttory,  and  ma;  be  complied  with  after  aiding  q^eial  bonds  in  blanjr,  aee  Chicago 

that  time.  Kearney  v.  Andiewa,  3  Stockt.  f.  Gage  (boud  of  city  treasurer),  SB   ID. 

(M.  J.)  70.     In  A'ew  rorJ:  it  id  held  that  G»3  (1880).     Ur.    Jastice  .SA^;.^   dt«t 

a  town  collector  elect,  in  order  tt>  qualtTy  and  reTiewa  many  of  the  uaaea  on  thia  aub- 

fortbe  office,  U  required  hy  the  Coniititu-  jvct.     Butler  v.  United  Statea,   81   Wall. 

tion    to    take  and  lutwcribe  an   oath    of  272  ;  Dair  v.  United   States,  IS  Wall.   1, 

office,  and  until  he  has  thus  i^uatified,  the  Murfree  on  Official  Bonds,  sec,  20  et  teg., 

incumbent    may    hold    over.      People    v.  sec.  42,  and  cases. 

McKinui'y,  52  N.  Y.  37*  (1873).     But  as  '  Olney  e,  Pearco,   1  R.  I.  268  (18£0), 

no  time  is  limited  for  taking  such  oath  it  and  authoritiei  cited  by   Mr.   Angell  in 

may  be  taken  before  the  office  is  forfeited  note  ;  Biddten.  Bedford  Connty,  7  Sarg. 

by  the    neglect  to  eiecute   the  required  A  Rawle  (Fa.),  892  ;  Neale  v.  Oveneera, 

bond.     2b.    A  toim  tnay  laie/utly  Ttquirt  C  Watti     (Pa.),  688,     Where  an  offiuir, 

a  collector  of  taxes  or  other  officer  to  /ur-  before  actiug,  is  requiied   to  qualify  by 

RuA  mrttiu  for  the  faithfol  dincharge  of  taking  an  oath  of  office,   A«  hia  na  Uyal 

the  duties  of  hia  office.     This  power  is  in-  rig/it,  vjUil  he  qtuUifia,  to  recover  feet  of 

cidental,  and  need  not  be  eiprcsa.     If  tha  to  inci>mbent  received  after  the  plaiutifl's 

person  chosen   nefntecta,   or  is  unable,   to  appointment    or  election,   and  before  he 

fiimiah  sureties,  thia  amounta  to  a  non-  qualifies.      Thompson    v.    Kicholun,   IS 

acceptance  of  the  trust,   although  he  has  Rob.  (La.)  328  (184fi).  See  City  e.  Given, 

taken  the  oath  of  office.  Morrell  v.  Sylve*-  SO  Pa.  St.   136  ;  wnpra,  sec.  214,  note  ; 

ter,  1  Greenl.  (Me.)  248.     While  it  U  the  pot.,  sec.  SSS. 

dnt;  of  an  officer  to  perfect  his  title  to  his  If  uembere  of  a  common  council,  wbo 
office  by  complying  with  the  dindiont  of  are  required  hy  the  charter  to  be  ewom 
the  law  as  to  takinf;  oath,  depositing  before  they  enter  on  the  duties  of  their 
bonds,  fcc,  yet  his  failure  to  do  so  is  his  of[lca,are  sworn  before  an  officer  not  author- 
.  own  wrongful  neglect,  and  is  no  defence  to  Ued  to  adminiater  the  ostb,  they  are  atill 
bis  auretiee  in  en  action  on  his  official  officen  d> /ido,  and  a  tax  levied  by  them 
bond.  Slate  i^.  Toomcr,  7  Rich.  (S.  C.)  ia  not  invalid,  and  will  not  be  set  aside  even 
Law,  218  (1854);  State  o.  Findley,  10  in  a  direct  proceeding.  State  fl.  Perkins, 
Ohio,  Gl  (1840).  The  giving  of  a  bond  4  Zabr.  (24  N.  J.  L.)  409  (18S4).  Infra, 
and  bavin}!  it  approved  were  held  in  the  aeca.  316,  note,  221,  note,  330,  note, 
case  in  judgment  to  be  coruji<i'oiu}?mv(2mi  287,  note.  Bond  of  ifc/nc(o  officer  Und- 
to  the  right  of  occupying  a  municipal  ing  upon  him  and  hie  anrelies.  Green  v. 
office.  Howell  v.  Commonwealth,  97  Pa.  Waniwell,  17  111.  278;  tn/Va,aec.  218,  note. 
St.  832 ;  post,  see.  235,  note.  Role  in  Murfree,  Official  Bouda,  aeca.  70,  7L  But 
Virginia,  see  infra,  sec.  220,  note.  thia  principle  does  not  apply  where  then 
A  city  council,  whone  duty  it  is  to  decris  ia  no  office  d;  jTin.  Tiosley  v.  Eirbj,  17 
upon  the  mip'-ieacij  of  the  lurtiia  of  a  dly  8.  C.  1,  B.  Pott,  aec  276. 
officer,  cannot  refuFie  to  do  ao  or  pontjione  An  act  of  Congress  provided  that  pay- 
its  dectalon  because  the  title  to  the  office  masters  should,  " previout  to  eattring  ttpmt 
ia  elsewhere  disputed  ;  and  a  maitdamta  the  d«iia  of  Oieir  office,  give  good  and 
will  lie  til  cotnpfl  it  to  act  upon  the  suf-  undent  bokd*,"  Ac  It  was  held  that  an 
fldeucy  of  the  aecuiitios  oDerad.      Com-  appointment  u  paymaater  was  couiiilet* 
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§  21S  (155).  Cenditloiis  of  official  Bond ;  Volnntaiy  and  Com- 
nutti'lmw  ObllgatloiiB.  —  Xiie  piiuciple  is  well  settled,  that  q^eiai 
hmds  are  valid  if  the  condiHon  eompliet  euManOally  with  the  re- 
quirements of  the  statute.  The  exact  foim  prescribed  ia  uot  esseu- 
^aX  uolesa  made  so  by  the  charter  or  act'  Duties  of  a  nature  aud 
character  similar  to  those  belongiug  to  the  office  may  be  added  to  it  or 
imposed  upon  an  officer;  aud  these  are  held  tx>  be  within  the  coutem- 
plfrijoa  and  the  liability  of  obligors  upon  the  bond.'  Aa  such  bonds  are 

when  made  bjtbaPiesidaut  and  con  Bnaad  office;  aud  thU  having  been  done  b;  a 

bj  ths  senate  1  that  the  giving  of  tbe  bond  genentl  statate,  the  mireties  on  an  official 

waa  a  mere  miuuteriul  act  for  the  security  band,    conditioued    aa   required    b^    the 

of  the  government,  and  not  a  condition  itatnte,  are  liable  for  their  priuci^'s  de- 

prec«deut  to  hia  anthoritj  to  act  a»  pay-  faolt  in  reference  to  additional  duties  Bub> 

master ;  aod  that  a  recital  in  the  bond  of  seiiuentlj  impooed,  ntiless  the  statnte  im* 

tiie  appointment  estops  the  priDdpal  and  potdug   such    duties   nhowa  an  intentios 

sureties  to  deny  the  fact.     United  States  that  the;  shall  not  be  so  liable.     Uorrow 

D.  Bradlej,  10  Pet.   (U.  S.)   S43  (ISSS) ;  0.  Wood,  fiS  Ala.  1.  Infra,  aecs.  230,  233. 

and  see,  also.  United  States  Bank  v.  Dan-  In  Onuao  v.  Pueblo,  8  Col.  292,  Htlm, 

dridge,  12  Wheat.  04.     Sureties  of  muni-  J.,  enomerated  tbe  followiug  propositionB 

cipal  treasurer  wen  atopped  to  show  that  conceruisg  the  liability  of  sureties   upon 

the  election  of  tbe  treasurer  was  unaatbor-  official  bonds  aa  elementary ;  "  Fir^,  that 

bed  because  tbe  time  of  the  election  had  the  suretie*  on  such  bonds  enter  into  dod* 

not  been  fixed  and  the  duties  of  the  of-  tract    thereof  witb  reference  to   existing 

fice  prescribed  by  ordinanoe.     Faducah   n.  statutes  on  the  subject,  and  that  therefore 

Cully,  B  Bush  (Ky.),  823  (1873) ;  and  sea  the  law  becomes  a  part  of  tbe  oontnct 

poll,  21S  note.  SecOTul,  that  the  eng^ement  or  tbe  obli- 

'  Allegheny   Conntjr  v.  Van  Campeu,  gation  of  the  surety  cannot  be  eitanded 

S  Wend.  19  (1829) ;  People   d.  Holmes,  3  beyond  the  rtricttermj  of  the  bond.  Third, 

Wend.  281  ;  lb.  fllB  ;  Fellows  v.  Gilman,  that  when  a  breach  thereof  is  sssigned 

4  Wend.  414  ;  Lawton  v.  Erwin,  9  Wend,  and  an  attempt  it  made  to  bold  thesnrety, 

333  1  Cornell  e.  Bames,  1  Denio,  35.  snch  breach  must  be  baaed  upon  some  of- 

Bond  wflAouI  jeo^s  held  valid  aa  a  com-  fickU  misconduct   on    the    part   of   the 

mon-law  obligation.     Board  of  Education  principa]." 

t>.  Fonda,  77   N.  Y.  350;  a.  P.  U.  S.   v.  So  under  tbe  laws  of  fn<liana,—proTid- 

Lion,  IS  Pet.  290  ;  U.  S.  v.  Hodson,   10  ing  for  the  issuance  and  aale  of  bonds  to 

Wall.    395;    Skellioger    v.    Yend<«,    12  complete  ioiif«r-uiori»,— it  is  the  du^  of 

Wend.  SOS  ;   Horse  v.  Hodsden,   6  Mass,  the  common  conncil,  and  not  of  the  city 

313  1  Tbomaa  d.   White,   12  Mnaa.  8S9  ;  treasurer,  to  n^otiate  and  sell  such  bonds; 

Bank  v.  Smith,  S  Allen,  41G.     So  a  bond  bat  the  citj  treasurer  ia  liable  on  his  of- 

without  any  apecified  obligte.     Fellows  o.  ficial  bond  for  moneys  received   by  him 

Oilman,  4  Wend.  414,  419.  from  the    Mk   thereof,    by    whomsoever 

*  Board,  &c.  of  Auburn  v.   Quick,  99  made.     Such  du^  cannot  be  delegated  by 

H.  Y.  138  i  People  v.  Vilaa,  36  N.  Y.  4,'>9,  the  council,  by  ordinance  or  otherwise,  to 

and  cases  cited.     Mayor,  Ac.  of  New  York  the  treasarer  or  any  other  person.     Under 

V.  Kelly.  98  N.  Y.  467.     See,  also.  Board  an  oidinance  designating  the  city  treasurer 

of  Superviaacs  v.  Clark,  92  N.Y.  391.     It  by    name  as  agent  for  tbe  sale   of  such 

is  competent  for  tbe  le^slatare,   in  exact-  bond^  his  acts  in  n^otiating  such  salea 

ing  official  bonds  and  prescribing  their  con-  are  simply  those  of  an  agent  of  tbe  common 

ditions,  to  require  that  they  shall  be  con-  council ;  and  he  is  not  liable  on  his  official 

didoned  forthe  faithful  performance  of  nil  bond  for  the  mere  sale,  aaaignment,   end 

duliti  that  may  be  imposed  by  rubtequtnt  delivery  thereof  by  him  pursuant  to  such 

itatiUei  daring  the  officers  continuance  in  agency.     In  an  action  on  his  official  bond 
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intended  to  secure  the  public  the  courts  do  not  favor  me^e  teehnietU 
defences.  Accordingly,  actions  have  been  sustained  on  bonds  not 
required  by  law,  when  executed  voluniarUy,  and  with  proper  con- 
ditioQB,  to  secure  the  perforukance  of  official  daty.'  And  when  re- 
quired by  law,  bonds  are  good,  as  commonrlaw  (ligations,  though 
they  do  not  conform  to  the  statute,  if  they  contain  no  condition  con- 
trary to  law.  In  such  case  the  obligor  voluntarily  agrees  to  make 
the  obligee  oained  a  trustee  for  the  persons  interested  in  the  due 
performance  of  the  condition.^  Thus,  an  action  may  be  maintained 
on  a  bond  given  to  the  "  selectmen"  instead  of  to  the  "  town,"  by 
a  town  treasurer,  conditioned  for  the  fiiithful  performance  of  his 
duties." 

for  monei's  alleged  to  havA  been  received  there  may  bt  no  StaiaU  rtquinng  one. 
bj  Mill  as  anch  treasurer,  an  ananer  that  Sapenriaora  o.  CofBobary,  1  Mich.  S5S ; 
by  the  terms  orthe  aegatiatioD,  which  was  People  v.  Johr,  22  Mich.  161  (1871); 
approved  b;  the  common  cocDcil,  the  pro-  Platteville  v.  Hooper,  S3  Wis.  881.  The 
ceede  remained  in  the  luuida  of  the  pnr-  fact  that  there  is  alreadj  a  valid  official 
chaser,  to  be  used  only  as  needed  in  con-  bond  with  eolvent  enretiee  does  not  pre- 
atructing  the  water-works,  and  that  the  clade  a  countj  court  from  taking  fVom  a 
purchaser  hod  become  iiuoltent  white  the  delinquent  county  officer,  by  way  of  •»■ 
I^uda  yet  remained  in  his  hands,  —  Held,  curity  for  his  delinquency,  a  bond  and 
to  be  sufficient.  -In  auch  case,  a  report  by  mortgage  on  real  estate.  Tumei  v.  dark 
the  treasurer  to  the  council,  aa  to  the  Co.,  67  Mo.  S4S  (1878). 
condition  of  th>  fund,  charging  himself  Mnnicipal  corporations  may  tut  <m 
with  funds  remaining  in  the  hands  of  the  offieiai  boitdi  of  public  officers  when  inter- 
purchaser,  —  Hdd,  not  to  estop  him  to  ested  therein.  State,  ka.  v.  Norwood,  IS 
deny  his  liability.  State  d.  Hauser,  6S  Hd.  177  (1868).  In  an  action  on  the 
Ind.  IBS  ;  a*  to  liability  for  misapplica-  official  bond  of  an  officer  appointed  by  ■ 
tion  of  funds,  see  Bobinson  v.  State,  60  municipal  corporation,  reciting  the  ap- 
Ind,  06.  pointcoeDt  of  tiie  principal  at  inch  officer, 
>  Supra,  sec.  211,  note  ;  Postmaster-  neither  he  nor  hia  anretiea  can  ut  np  the 
General  d.  Rice,  Oilpin,  65i  ;  Montville  invalidity  of  his  appointment  as  a  defenca 
V.  Haughtoii,  7  Conn.  543;  Common-  to  an  action  for  moneys  collected-  Bobo- 
wealth  V.  Wolbert,  6  Binnej,  2S2;  Baby  ken  r.  Harrison,  1  Troom  (30  N.  J.  L.}, 
.   «.  Baby,  8  Upper  Can.  Q.  B.  76.  73  ;  Seiple  n.  Elizabeth,  S  Dntch.  (N.J.) 

*  Thomas  a.  White,  12  Mass.  369  ;  5  407  ;  rapra,  sec.  215,  note.  Sureties  on 
Mass.  314  I  Eavanaugh  v.  Sanders,  8  <i^iai  toniJq/'^/acfo  municipal officerare 
OreenL  (Me.)  442;  Sweetzer  v.  Hay,  2  liable  for  moneys  coUected  by  him;  and 
Gray,  49,  and  cases  there  cited  ;  Smith  this  though  he  held  an  office  which  in 
V.  Wingate,  61  Tex.  64  ;  Sutherland  t>.  point  of  fact,  the  corporation  could  not 
Carr,  85  N.  Y.  105  ;  Bamet  v.  Abbott,  create.  1  Vroom  (30  S.  J.  L. ),  73,  ttipra. 
E3  Vt.  120  (bond  executed  near  the  close  Siipra,aeo.  215,  note  ;  pMf,  sees.  221,  note, 
of  an  officer's  term  of  office,  bat  anttdaled,  230,  note.  Asuretyinancdiicialbandof  an 
to  cover  the  entire  term,  held  good).  See,  officer  whose  term  u  HmiUd  to  a  year,  is 
also,  Fond  du  Lac  v.  Moore,  S8  Wis.  170.  not    liable    beyond  the  year,  thongh  the 

*  Sweetier  v.  Hay,  2  Oray,  49  ;  Horn  officer  continaes  by  law  until  a  successor 
c.  Wbittier,  S  If.  H.  SB.  A  bond  given  is  provided.  Dover  d.  Twombly,  4S  N.  H. 
by  the  treasurer  of  a  county  for  the  faith-  69  (1S60) ;  Chelmsford  Co.  v.  Deniorvst 
fill  performancsofhisofflcialdnties,  to  the  7  Ony  (Mass.),  1  (18&S)  ;  Mayors.  Horn, 
board  of  sapervisors  of  the  same  county,  S  Marring.  (Del.)  190  (18SS)  ,-  Begins  t. 
is  a  good  and  valid  bond,  notwithstandiug  McBae,  S  Upper  Can-  P.  R.  309 ;   Mo&t- 
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§217(156).  Danitlon  ol  Offlolal  Tarm;  Power  to  bold  ov«r: 
Bngllsli  StatntM  and  OeolsioiM.  —  It  was  a  settled  rule  of  law  re- 
specting the  old  corporatious  in  Eoglaad  that  the  office  of  the 
mayor  or  other  head  officer  was  ann-ual,  aud  absolutely  expired  at 
the  end  of  the  year;  and  that  without  an  express  clause  in  the 
charter,  he  could  not  hold  over  until  his  successor  was  provided. 
The  right,  in  such  case,  to  hold  over  did  not  exist  by  implication, 
and  was  not  an  incident  to  the  office.^    In  some  charters,  however, 

gomeiy  v.  Haghes,  S6  Ala.  201.  A  ehaugti  tor,    holding   offlcs   for   three   aacceanTe 

in  a  statute  by  which  the  time  for  tbe  an-  jean,  auil  yiving  a  difftrxnt  bond  each  year, 

nnal  uttlemetit*  of  coonty  collectors   ia  wait  daliuquent,  and  there  waa  no  andenca 

filed  a  month  later,  and  additional  time  ahowing  the  time  when  the  deficit  occnrrod, 

ii  allowed  in  which  to  pa;*after  aettlement,  it  wiui  held  that  the  loaa  shoold  be  diridad 

releasee  the  auretiea  on  a  collector's  bond  between  the  three  bonds  in  proportion  to 

Bxeciit«d  before  tbe  change.  The  effect  is  to  tbe  sums  collected  diuiDg  tbe  time  for 

postpone  theState'sHghtof  action  against  which  each  bond  wm  given.     Plii)«barg 

the  collector.  The  rule  that  an  ecfAuiono/  c.  Dickinson,  78  He.  1S7.     But  in  atti- 

time  given  the  principal  nUata  the  turety  /ornia,  id  a  similar  case,  it  was  recently 

applies  between  the  State  and  an  individ-  (1887)  held  that,  in  absence  of  evidence 

uai.       State    v.    Roberts,   S8    Mo.   £34.  to  the  contrery,  the  presumption  is  that 

Sureties  upon  an   official   bond   art   not  Hie  misappropristion  happened  at  tbe  end 

li^li  for  a  defalcation  of  their  principal,  of  the  last  tenn,  for  which  the  sureties  on 

occuniDg  during  a  term  pratding  that /or  tbe  last  bond  im  liable.     Heppe  v.  John- 

vhieh  the  bond  toaa  giten.     Paducah   v.  hod,  78  CiU.  26(>.     As  to  a  bresch  of  an 

Cully,  9  Bush  (Ey),  32S  (1872)  ;  BisMsU  official  bond,  te«  La  Pointe  >.  O'Malley, 

v.  SutoD,  77  N.  Y.  191  ;    Myers  d.  U.  S.  46  Wit.  35. 

1  McLean,  iSS  ;  Uahaaha  d.  Ingslla,  It  is  no  otgection  to  the  bond  Chat  it 
16  Iowa,  81 ;  Townsen  1  v.  Everett,  i  Ala.  vna  eeauled  before  the  appointment  to 
607  ;  U.  S.  V.  Boyd,  5  How.  SO ;  Bruce  office  whs  made.  Essex  v.  Strong,  S 
V.  V.  S.,  17  How.  *S7 ;  Mclntyre  v.  School  Upper  C»n.  L.  J.  16  ;  8.  c.  21  Upper  Can. 
Tnutees,  8  IlL  App.  77  ;  Arlington  v.  Q.  B.  1*9.  The  imposition  of  additional 
Merrick,  2  Saaad.  103  ;  Overacre  u.  Gar-  taxes  to  those  assessed  at  the  time  of  tak- 
rett,  S  LsDt.  IGS  ;  Rochester  b.  RandsU,  ini;  the  Security  and  the  incresse  at  dak 
105  Mass.  20fi ;  Bamford  I.  Ilea,  3  thereby  lias  been  held  not  to  violate  a 
Exch.  380  ;  Austin  v.  French,  7  Met.  bond  given  for  the  general  performance  of 
1S9;  Kingston  Ins.  Co,  v.  Decker,  33  duties  and  payment  of  nionej's.  Beverley 
Barh.  196  ;  Dedham  Bank  v.  Chickering,  v.  Bsrlow  a  al,  10  Upper  Can.  C,  P. 
3  Pick.  336  ;  Blake  b.  Buffalo,  Ac,  66  N.  178  ;  e.  c.  7  Upper  Can.  L.  J,  117. 
Y.  485  ;  McClosky  e.  Cromwrll,  11  N.  V.  Nor  is  it  a  defence  that  the  money 
598  ;  Miller  «.  Stewart,  9  Wheat.  70S  )  received  by  the  tniaaurer  was  not  da- 
Stem  0,  People,  96  IlL  476  ;  fioodwine  v.  mandod  by  the  government,  which  waa 
Slate,  81  Ind.  109,  where  a  city  tretwurer  entitlpd  thereto.     Essex  v.  Park,  11  Up- 


served   bno  aucceaeiee  term*  Kitder  bondi,  per  Can.  C.  P.  473.     Nor  are  irregnlsrities 

Kilh  the  sane  turelies  on  eoeh  bond,  it  was  in  the  mode  of  appointment  a  defence, 

preiumed,  in  a  soit  upon  the  second  bond,  Whitby  v.  Harrison,  18  Upper  Can.  Q.  B. 

that,  at  the  time  it  was  given,  he  was  in  60S  ;  Whitby  a.  Flint,  9  Upper  Can.  C.  P. 

possession  of  all   the   money  which    he  449  :  Todd  v.  Perry  «t  of.,  20  Upper  Can. 

ahould  have  had,   if  an  accounting  bad  Q.  B.  649. 

been  had,   and  he   and  bis  saretiea  were         >  Rpi  v.  Atkins,  8  Hod.   13 ;  Rex  v. 

held  iialile  therefor.     Bernhard  t.  Wyan-  Hearle,  1  Str.   687 ;    Mayor  of  Durham's 

dntte,  SS  Esn.  466  ;  and  see  Hartford  t.  Csse,  1  Sid.  33  ;  Rei  t>.  Thornton,  i  &st, 

Francy,  47  Conn.  76.  And  where  a  collec-  308  ;    Foot  v.  Prowse,  1  Str.  625  ;  a.  o. 
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it  was  in  terms  provided  that  the  mayor  or  other  chief  officer, 
though  elected  for  a  year,  should  hold  until  hia  auccesaor  was 
choeeo.'  When  this  right  existed  it  was  frequently  abused,  by 
neglecting  to  hold  an  election  on  the  charter  day,  by  which  means 
the  officer  continued  his  term.  It  was  this  abuse  that  gave  rise 
to  the  Statute  of  Anue,  which  enacted  "  that  no  person  in  such 
annual  office  for  one  whole  year  should  be  capable  of  being  chosen 
into  the  same  office  for  the  year  immediately  ensuing,"  and  imposed 
a  Sue  upon  every  such  officer  who  "  should  voluntarily  and  unlaw- 
fully otetruct  and  prevent  the  choosing  of  another  person  to  succeed 
into  such  office  at  the  time  appointed  for  making  another  choice."' 
Under  the  Municipal  Corporations  Act  the  provision  is  that  the 
mayor  shall  be  elected  each  year,  at  the  meeting  fixed  for  the  ninth 
of  Kovember,  and  shall  "  continue  in  bis  office  for  one  whole  year,"  ' 
and  by  an  amendment,  until  his  successor  shall  have  accepted  the 
office  of  mayor,  and  made  and  subscribed  the  requisite  oath;*  and 
subsequently  the  Statute  of  Anne  above  mentioned  was  repealed, 
as  being  no  longer  necessary.' 

§  218  (157),  Same  snlijeot.  —  At  common  law,  the  o^e  of  an 
alderman,  ImtM,  capital  burgess,  or  other  member  of  a  select  body, 
is  a  franchise  for  lift,  thouu;h  by  prescription  or  charter  it  may  be 
limited  to  a  definite  period,  but  the  office  was  so  much  in  the  nature 
of  a  freehold  that  there  was  an  implied  right  to  hold  over,  unless  it 
was  otherwise  provided,'  So  with  respect  to  recorder,  town-clerk, 
and  the  like  officers,  the  duration  of  the  office  depended  upon  the 
particular  charter,  but  presumptively  it  was  not  limited,  and  their 
offices  were  so  much  in  the  nature  of  a  freehold  that  if  they  were 
"  eligible  for  a  year  "  and  were  constituted  in  general  terms,  they  did 
not  expire  with  the  year,  but  the  possessors  were  entitled  to  hold 
over  until  others  were  elected.  But  it  was  considered  that  if  they 
were  "  eligible  for  a  year  ordy"  the  office  if^  facto  determined  on 
the  expiration  of  a  year,^ 

§  219  (158).  Ammloaii  Dootrine;  Riglit  to  boU  orer.  —  In  thi» 
covmiry,  however,  a  public  office  is  not  con.sidered  as  being  in  the 
nature  of  a  punt  or  contract,  and  the  officer,  as  ^^nst  the  public, 

3   Rro.   P.  a  I8B  ;  WUlo,  293  ;  Glo»er,  •  8  and  7  Wm.  IV.  ch«p,  cv.  lec,  1. 

173.  •  3  and  4  Viot.  chap,  xlvii. 

1  Si.;   Bei  v.  Phillips,  1  Str.  8M.  ■  Rex  v.  DoDcaater,  2  \A.  Rajm.  1GS4; 

*  9  Anns,  chap,  ii.  sec.  8.  Footn,  Prowsa,  sufirn. 

*  6  and  S  Wm.  IV.  chap,  lnvi.  eec  '  WUIc.  298,  pi.  7«8  ;  Reg.u.  Durham, 
1ft :  cnf',  UPC.  35.  and  notee ;  Reg.  v.  10  Mod.  147 ;  Dightoo'i  Cue,  1  VanL 
MctiowBU,  11  Ad,  &  E.  869.  S2. 


D.qit.zeaOvGoOt^lc 


}  320  OFnCIAL  TGBH ;    HOLDINQ   OTEB.  803 

has  DO  freehold  ot  property  in  the  office ;  aod  it  is  almost  aa  inva- 
riable provision  of  law  that  all  oiBcers  sliall  be  elected  or  appointed 
for  a  fixed  and  defioite  period.  To  guard  against  lapses,  sometimea 
unavoidable,  the  provision  is  almost  always  made  in  terms  that  the 
ofBcer  shall  kold  until  Ma  successor  is  elected  and  qualified.  But  even 
without  such  a  provision,  the  American  courts  have  not  adopted  the 
strict  rule  of  the  English  corporations  which  disables  the  mayor  or 
chief  ofBcer  from  holding  beyond  the  charter  or  election  day,  but 
rather  the  analo'^  of  the  other  corporate  officers  who  hold  over 
until  their  successors  are  elected,  unless  the  le^^isktive  intent  to  the 
contrary  be  manifested.^  Thus  in  Vermont  it  is  held,  —  there  being 
no  statute  to  the  contraiy,  and  such  having  been  the  practice,  — 
that  school  ofRcers  elected  at  the  annual  meeting  hold  over  until 
others  are  elected  at  another  annual  meeting,  wheth'er  more  or  leaa 
than  a  year  from  the  time  of  their  election.' 

§  220  (159).  Holdins  over.— The  law  on  the  mlject  of  holding 
cfver  by  corporate  officers  has  been  thus  stated  by  a  learned  AmericeiD 
judge :  "  Where,  in  the  charter  or  organio  law  of  a'  corporation,  there 
is  an  express  or  implied  restriction  upon  the  time  of  holding  office, 
as  that  the  officers  shall  be  annually  elected  on  a  particular  day,  and 
that  they  shall  hold  from  one  charter  (election)  day  till  the  next,  or 
that  they  shall  be  elected  '  for  the  year  ensuing  <mly,'  in  such  case 
they  cannot  hold  over  beyond  the  next  election  day  or  the  end  of 
the  year."*     "  But  where,  by  the  constitution  of  the  corporation,  the 

1  People  «.  Rnnkel,  9  Johns.  KT  ;  Slee  146  (1839).     So  in  CmmetiiiMl,  an  officer 

t>.  Bloom,  5  Johns.  Ch.  SflS,  378  ;  2  Kent  elected  for  "the  year  eneuiiig"  is.  In  the 

Com.   238;    Kelsej  v.   Wright,    1    Root  absence  of  ui;  other  reatrictiTe  provision, 

(Conn.),  8S  ;  Smith  v.  Natchez 8te>mhoat  entitled  to  hold  hejoad  the  jear,  and  nn- 

Co.,  1  HoiT.  (MIbs.)  17S  ;  Lynch  v.  Laff-  til  he  li  superseded   bf  the  election  of 

land,  1  Coldw.    (Tenn.)  90  ;  South  Ba;,  another  peison  in  his  place.     McCall  n. 

fee  Co.  V.  Gray,  30  Me.  647  i  Elmendorf  Byram  HanuC.  Co.,  6  Cono.    (2s   (1827), 

o.   Mnyor,  Ac.  of  New  York,  26  Wend,  where  the  authorities  are  reviewed  and  coin- 

(S.  Y.)  693  ;   State  v.  Wilson,   12  Lea  mented  on  by  Sormtr,  C.  J.  ;  a.  p.  Cong. 

(Tenn.),  248.     And  see  caaea  infra.     For  Soc.  ftc.  r.  Speny,  10  Conn.  200  ;  State  o. 

the  rule  when  otfScerirCT^ to  itniW«ert>ie«  Fagan,  42  Conn.  32(1876);  Wier  ».  Bnah, 

o/proeta.  seapoat,  sec.  887.  4  Litt.  (Ey.)  433.    Where,  bj  statute,  an 

'  Chandler  f.   Bnidish,   33    Yt     418  offioer  holds  for  a  given  term,  and  "  nn- 

(1861).  til  hia   Buccesaor  is  elected  and  qualiGed," 


"  The  better  opinion,"  says  Shavj,  C.J.  he  continues  in  ofBce  until  his  successor 

aryumdo,  in  Oversiien    of   Poor,   kc.  v.  is  duly  elected  and  qualified,  though  this 

Sesrs,  22  Pick.   122,  130,  "  is  Chat  town  (from    failare    to    elect,    or   from    other 

officers  annwdly  chosen  hoiii  thfir  offices  causes)  be  after  the  eipiration  of  the  term. 

notil  others   sre   chosen  and  qualilied  in  Stewart    e.    State,    4   Ind.   398    (1863) ; 

their  place."     School  District «.  Atherton,  Tnley  v.  State,  1  Ind.   GOO,   615  ;  Law- 

12  Mot.  (Mass.)  106  (1846)  ;  Dow  «.  Bui-  home,  In  re,  IS  Graft.  (Va.)  85. 
lock,  13  Gray  (Maaa.(,   136   (1869).     So         •  Tuley   o.  State,  1   Ind.   (Cart.)  BOO. 

in  lUimn*.     People  v.   Fairbury,  61  111.  602    (1819),  ptr   Ferkint,    J.  ;  King   n, 
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officers  are  elected  for  a  temi,  aod  until  their  sucoessora  are  elected 
and  qualified,  or  where  they  are  elected  '  for  the  year  ensuiog,'  and 
the  charter  or  organic  law  contains  no  restrictive  clause,  the  officers 

may  continue  to  liold  and  exercise  their  offices,  after  the  expiration 
of  the  year,  until  they  are  superseded  by  the  election  of  other 
persons  in  their  places."' 

§  221  (160).  Right  to  hold  over  u  agatiut  tb«  Stato.  —  As  against 
the  public,  however,  officers  cannot  found  a  valid  title  or  right  to 

Mayor,   &c.,  6  Vin.  Abr.  296  ;  Corpora-  Hickt  b.   Launcelot,    I   Rol.   Abr.   G18  ; 

tioii  of  Bimbury,   10  Mod.  816  ;  Rez  b.  Bank  v.  Petway,  S  Uamph.  (Tenn.)  E2S  ; 

Pautuorv,    S  Term   R.  199 ;   6  Fetersd.  Stswart    v.   State,    1   Ind.   386 ;  Bez  v. 

Abr.   73S.      Bat     whether    o    provision  Foole,    Cas.    temp.      Hardir.     23,     and 

inerel;  that  an  officer  ehati  "  be  annually  Pbillips  v.  Wichham,   1  Paiga  Ch.   5S0, 

elected  oo  a  particular  day  "  is  an  implied  ware  conaidered  to  have  a  cxintrary  bear- 

mtrlction  that  be  aball  not  hold   over,  ing.     It  naa  decided,  iu  Beck  v.  Hanscom, 

Bee  the  cases  in  Vermonl,   MaMoeKuMtls,  0  Foat.  (211  N.  H.)  213,  222  (1854),  that 

New  York,  Illiaois,  and  ConiuctietU,  above  where  Uie  charter  or   incorporutiug   act 

citvd.     Tbe  weight  of  antbority  in   thii  made  no  provision  for  the  contiuuBnce  of 

country  is  the  other  way.     Whera  a  city  corporate  officers  in  office  after  the  eipira- 

charter  gave  themayor  powerto  hold  until  tion    of   the    term    for  which  they  were 

his  Huccesaor  wae  elected  and   qualified,  elected,  they  could  not   hold   over  until 

but  denied  this  power  to  the  members  of  others    should  be  cboseo  and   qualified  ; 

the  city  coonciJ  by  providing  that  they  citing  the  opinion  of  Chancellor  ffatvxirth, 

■hould  be  elected  for  a  speciGed   term,  in  Fhillipa  v.   Wickham,  1  Faige,  690 ; 

"  and   no  longer,"   and  that  their  seats  but  admitting  that  The  People  d.  Kunkle, 

should  be  vacated  at  the  end  of  snch  term,  0   Johns.   {N.  Y.)  147,  and    Tnistees  ti. 

tbey  cannot  hold  aver,   and  their  action,  Hills,  6  Cow.  (N.  Y.)  23,  held  a  different 

after  tie  time  thus  fixed,  is  void,  and  does  view.     In  People  o.  Tieman,   8   Abb.  Pr. 

not   liiud  the  corjioratiaii.     Louisville  v.  3SB  ;    a.  c.    30   Barb.    (N.  Y.)   IBS,   the 

Higiion,  2  Met.  (Ky.)  62fl  (1859).     When  Supreme  Court,  at  special  term,   denied 

tbe  law  in  silent  aa  to  the  term,  hut  re-  that  the  officer  himself  could   hold  over 

quires  an   election  to   be  held  every  two  nnleas  authorized  by  statnte,    though  to 

years,  an  officer  holds  over  until  his  sue-  probwt  the  public  his  acta  are  snstained. 

cessor  is  provided.     CordieU  a.  Frizzell,  See  Cocke  d.  Halsey,   16   Pet.   71.    On* 

1  Nev.  \Zn;  holding  a  municipal  office,  under  a  valid 

'  Per  Perkiiu,  J.,  Toleyu.  State,  1  Ind.  appointment,  is  not  precluded  from  can> 

(Cart)  5DD,  502  (1349)  (action  Oo  official  tinuing  to  act  thereunder  until  hi),  succea- 

bond  against    sureties).  '  The   Queen   d.  sor  is  elested  and   qualified,  hy  the  mere 

On'eng,  2  K.  &  E.  86  ;  Frast  v.  Chester,  G  fact  that  be  hoa  taken  an  oath  and  filed 

E.  &  B,  531  ;  Foot  e.  Prowse,  Str.   825  ;  an  official  bond  under  an  illegnl  election. 

Queen  v.  Durham,  10  Mod.  146  ;  King  b.  Forriatalr.  People,  3  111.  App.  470.    Under 

Lisle,  Andrews,   163  ;   McCall  v.  Mann-  the  Constitution  and  laws  of  Virginia,  at- 

facturing  Co.,  6  Conn.  428  ;  S  Conn.  636;  Seen  must  qualify  ht/ore  tbe  day  on  which 

10  Conn.  200;  17  Conn.   688  ;  Kel.wy  ».  their  terms  beglu,  and  on  faiUre  to  do  so 

Wright,   1   Root,    83  ;   Wier  o.  Buah,   4  the  offices  are  vacant.     In  tnch  case  the 

Lift.  (Ky.)   429  ;  Wheeling  r.  Black,  26  incnmbents  continue  to  perform  the  duties 

W.  V».  260  ;  People  p.  Runkel,  9  Johns,  of  the  office  after  the  expiration  of  their 

(N.  Y.)  14"  ;  Vernon  Society  n.  Hills,  8  own  terms  until  their  succossots  are  quali- 

Cow.  (N.  Y.)  23  ;  Slee  v.  Bloom,  5  Johns,  fird.     Johnson  i-.  Mann,  77  Va,  286  ;  see 

Ch.  (N.  Y.)  366;  Ponder  u.  King,  6  Vin.  aupra,  sec.  214,  note. 
Abr.   298  ;    1  Kent  Com.   265,  note  h  ; 


D.qit.zeaOvGoOt^lc 


S  222  TACANCIES  IN  OFFICES,  WHEN   FILLED.  305 

Mold  over  ujxm  their  own  negled  of  duty.  Tberefore,  where  the  char- 
ter made  it  the  express  duty  of  the  trastees  in  office  to  give  notice 
of,  and  tkemsdvea  to  hold,  the  annual  electioTis,  it  was  held  that  if 
titej  omitted  to  discharge  this  daty,  though  inadvertently,  in  con- 
sequence of  which  omission  there  was  and  could  be  no  election,  that 
they  wert  not  entitled  to  hold  over,  although  by  the  charter  it  was 
provided  that  they  should  continue  in  office  until  a  new  election 
should  be  made  and  their  successors  should  qualify.' 

§222(161).  TaouolM  In  MnnloiiMl  OOom,  when  filled.  — At 
oommon  law  there  must  be  a  vacaney  in  the  oSice  existing  at  the. 
time  of  the  election ;  "  for  one  cannot,"  says  Mr.  Willcock,  "  be  elected 
to  a  eorpofate  office  in  reversiou."'  The  same  doctrine  has  been 
lect^ized  in  this  country,  and  a  vacancy  must  exist  before  an 
election  to  fill  it  can  ba  ordered,'  and  an  election  to  fill  an  antici- 
pated vacancy  is  not  valid  unless  expressly  authorized  by  the  charter 
or  statute.*  Elections,  however,  in  advance  of  the  espiration  of  the 
r^ular  term  of  the  incumbent  of  an  office,  are  always  provided  for 
and  held,  but  such  cases  are  not  elections  to  vacancies  within  the 
meaning  of  the  rule  under  consideration.  Where  the  charter  pro- 
vides that  in  case  of  the  absence  of  the  mayor  from  the  city,  another 

'  People  p.  BMtlett,  9  Wena.  (N.  Y.)  Biddle  5.  'Willard,  10  lod.  03  (1357) ; 

4n  (1331).    In  roeb  >  case,  bdug  tnu-  PMi'le  v.  Witberell,  11  Mich.  18. 
t«»s  dc  Jada,  their  ad*  would  b«  good.  '*  Biddls  t>.  Willard,  tu^ra.      Id  thia 

And  their  Hiit  Toold  also  be  good  eieept  case  it  vaa  said,  tbat  a  reaignatioo  to  lake 

when  called  in  question  by  qua  warmnia,  eflect  at  a  fixed  future  time  tnaj,   if  no 

lb.;  Lynch  v.  Laffland,  1  Cold*.  (TenD.)  nan  rights  have  attached,  be  vithdraHU, 

sa  {1897).     FalidUy  of  act»  of  offiart  dt  even  after  nceeptance,  by  the  consent  of 

/acta.     Ante,Kca.   215,   note,   21S,  note,  the  party  accepting ;  and  nnder  the  lavs 

People  V.  Steveno,  G  Hill  ( N.  Y. ),  616,  ptr  of  that  State  it  vaa  held  that  snch  a  res- 

£n»uon,  J. ;  People  n.   Runkle,  9  Johiu.  ignatiou  did  not  create  a  vacancy  which 

(N.  Y.)  147  ;    Tttuteeu   d.  Hill,   S   Cow.  would  anthoriie  an  election   at  a   period 

(K.  Y. )   23;    Flymonth   v.   Painter,   17  prior  to  the  taking  efl'eet  aC  the   resigna- 

Conn.  5SS ;  Smith  v.  State,  19  Codq.  4B3;  tion.       See  infra,   aeci.   22£,  note,  226, 

People  V.  Bnrtlett,  6  Wend.  [N.  Y. )  123  ;  note. 

Stat«  V.  Jacoha,  17  Ohio,  HS  ;  Hintou  t>.  There  ia  no  technical  or  pecaliar  mean. 

Lindsay,  20  Ga.  718  ;  p(wf,'seca.  276.  8P2.  ing  to  the  woid  "  vacant,"  as  uied  in  the 

tht  uneandilional  npeal  of  a  municipal  Constitution.  It  means  Bnipty.unoccupied, 

ciiarter  oAoImAc*  <dl  the  qffiets  under  it ;  so  as  applied  to  an  olBce  without  an  iacnm- 

alao  doea  the  subatitution  of  a  new  charter  bcnL   There  is  no  basis  for  the  distinction 

having  inconsLstsnt  provisions,   and    not  urged  that  itipplies  only  to  officeavacated 

providihg  for  the  rights  of  officers  under  the  by  death,   raaignariou,  or  olherwise.     An 

<dii  charter.    Crook  t.    People,    1Q6  III.  existing  office,   without  an  incumbent,  is 

237.   S«e  this  owe  also  as  to  who  are  "  the  vacant,  whelher  it  be  n  new  or  an  old  one. 

«tj  officeis  then  in  office,"  as  used  in  the  Per  Stuarl,  ,T.,  Stocking  v.  State  (vacancy 

Incnrporation  Iav  at  Illinois.  in  new  judicial  drcait),  7  Ind.  326  (1855); 

»  Willc.  Corp.  207,  pi.  628 ;  Hob.  160  ;  folloired,   Collins   o.    State,  8  Ind.    Hi 

~    1.  15;  Glover,  218.  (1856). 
"                    "                     ~         616 1 
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officer  shall  act  as  mayor  only  such  an  absence  as  will  leader  tha 
mayor  unable  to  perform  the  duties  of  his  office  is  intended.' 

§  223  (162).  Refiual  to  urve  In  Offloe.— It  is  an  estahlisheA 
eommonrlaK  principle  in  England,  that  since  a  municipal  corporation 
is  entitled  to  the  official  service  of  its  eligible  members,  it  may,  by 
virtue  of  its  inherent  or  iucidenlal  power,  pass  a  by-law  imposing 
a  pecuniary  penalty  upon  such  as  Tcfme,  without  legal  excuse,  an 
office  to  which  they  have  been  duly  elected.'  The  ground  of  this 
ductrioe  is  clearly  set  forth  by  Lord  Holt  in  Vanacker's  Case,  and 
although  all  of  his  reasoning  is  not  applicable  to  our  American 
municipal  corporations,  still  it  is  believed  that  under  the  usaal 
general  welfare  clause  or  under  their  incidental  power  to  pass  rea- 
sonable and  necessary  by-laws,  they  would  be  authorized,  where 
such  an  ordinance  did  not  contravene  the  charter  or  statute,  or  public 
legislative  policy  respecting  office.^,  to  impose  a  reasonable  fine  for 
refusing  corporate  offices.  In  this  country,  however,  offices  have  not 
usually  been  regarded  as  burdens  to  be  avoided,  but  rather  as  dis- 
tinctions to  be  coveted,  and  hence  there  has  been  little  occasion  to 
call  into  exercise  the  power  of  the  courts,  or  to  test  the  authority 
of  the  corporations  to  enforce  the  undertaking  of  their  offices.  If, 
however,  under  the  charter  or  statute,  or  the  law  or  policy  of  the 
State,  an  officer  has  the  riglU  to  resign  or  lay  down  his  office  at 
pleasure,  as  is  usually  the  case  with  us,  the  authority  to  impose  a 
fine  for  refusing  to  serve  would  probably  not  exist* 

coancillor,  aaditor,  or  asaessor,  or  mayor, 

L  Ld.  to  ai^cept  the  otSee  or  pay  a  fine  to  the 
0.  Carth.  *82  ;  e.  c.  13  borough  fund.  The  refiisU  to  Uke  ,the 
Mo-l.  272  ;  1  Sulk.  142 ;  Rei  v.  Bowar,  2  reiiuisite  oaths  ia  a  refusal  o!  the  office. 
Dnnl.  &  R.  761,  S42  ;  s.  c.  1  Bam,  &  £xeterD.Starre,2  Show.  169.  An  there  ia 
Creaa.  537  ;  Vintucrs'  Co,  v.  Patwy,  I  a  caTnmoa-lD.w  dntj  to  aerve  in  an  office  to 
Burr.  239;  Willc.  230;  Glover,  ISl  ;  whii:h  a  person  has  been  duly  eleGled,thi8 
Grant,  211.  If  of  a  pnblic  and  magisterial  duty  may,  if  the  office  ha  sufficiently  Im- 
uature,  the  penalty  for  refusal  may  be  im-  portant.  bo  enforced  by  matulamia,  and 
^ed,  though  the  person  be  also  liable  to  the  payment  of  the  Gne  ia  not  in  lieu  of 
be  punished  by  imiictment,  or,  in  the  dis-  aerricB,  unless  the  statute  or  by-law  re- 
crttion  of  the  fiourt,  by  criminal  informa-  leaae  him  from  sarrice  by  treating  tha 
tion,  London  r.  Vanacker,  1  Ld.  Raym.  penalty  aa  compfasatiou.  Rei  n.  Bower, 
4119  ;  Rei  D.  Grosrenor,  1  Wila.  18  ;  ».  ti.  1  Ram.  t  Cresa.  6SS ;  B,  c.  2  DowL  &  R. 
2  Str.  1193  ;  Rex  ti.  Hunf^rTord,  11  Moil.  642  ;  Bex  v.  LeyUnd,  8  Haulo  &  Set.  1S4; 
132,142;  Bex  d.  WooAuw,  2  Term  R.  Rx  e.  Woodrow,  2  Term  R.  731  ;  pod, 
732  1  Rei  D.  Whitwell,  C>  Term  R.  68  ;  sec  830.  By  the  above-mentioned  pro- 
Rex  B.  Leyland,  3  M.  A  S.  1S4.  The  vision  of  the  Municipal  Corporations  Act 
Municipal  Coqiomtii'ti.'i  Act  (5  and  flWra.  of  B  and  8  Win.  IV.,  the  fine  is  in  liea  ol 
IV.  ulinp.  Ixxvi.  spr-.  51,  Munic.  Corp.  Act  the  acceptance  of  the  office.  Grant  on 
1882.  -ec.  34)  requires  every  qualified  Corp.  222. 
paaoa  elected  to  the  office  of  aldennan,  ■  Bee  Willc.  133,  pi.  908  ;  Qnnt,  121, 
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§  224  (163).  RMlgnatloii  of  Mnnioipal  OfflMB.  —  Ad  office  must 
be  reigned  either  (first)  expressly,  or  (second)  by  implication.'  If 
the  charter  prescribes  the  ■mode  in  which  the  resignation  is  to  be 
made,  that  mode  should  of  course  be  complied  with.^  Acceptance 
by  the  corporation  is,  at  common  law,  necessary  to  a  consummation 
of  the  resignation,  and  until  acceptance  by  proper  authority,  the 
tender  or  offer  to  resign  is  revocable."  But  if  the  statute  provides 
that  an  officer  may  resign  at  pleasure  and  that  his  resignation  shiLlI 
take  effect  when  filed,  the  principle  just  stated  does  not  apply,  and 
when  his  resignation  is  filed,  he  ceases  to  be  an  officer.*  The  right 
to  accept  a  resignation  ia  a  power  incidental  to  every  corporation.' 
It  is  also  a  common-law  principle  that  the  right  to  accept  the  resig- 
nation of  an  officer  is  incidental  to  the  power  of  appointing  him.' 
If  no  particular  mode  is  prescribed,  neither  the  resignation  nor 
acceptance  thereof  need  be  in  writing,  or  in  any  form  of  words.^ 

S22  ;  pagt,  sec.  226,  note  ;  G&tei  v.  Dela-  he  haa  qtuliAed  sad  become  an  tncarobent 

ware    Coaotjr,    12    lana,    405;    United  of  it.     Miller  f.  Superrisora,  &c.,  25  Cal. 

Sutes  V.   Wright,  1  McLfen,  G09  ;  State  B3  ;  Wilk.  230. 

&c.  V.  TvTgaaon,  81  K.  J.  L.  (2    Vrooui)         *  Amy  n.    Watertown    (No.   1),     130 

107.  n.  S.  302  (18S9],   distingnUMiig   Badger 

1  Beg«nt»  of  Unirerstt?  v.  Williams,  9  v.  United  SUttn,  lupra.  Post,  aec.  887  a. 
Gill  It  J.  (Md.)  36.1,  422  (1838(  ;  Willc         *  Res  p.  Tidderley,  1  Sid.  14  ;  Hazard's 

132,   288  ;  Grant,  28S,  246,  note  e  ;   lb.  Case,   mpra.       The  "  common    coundl " 

221,  222.  may  regulate  reeignations  hy  by-lava,  and 

*  Willc.  230  ;  Bel  v.  Haghe«,  6  Bam.  it  may  accept  resignatioiu,  as  it  representa 

&  Crws.  886,  896  ;  Kbi  d.  Mayer  of  Ripoo,  the  irarporation  at  large.     Rawlinson  (5th 

1  Ld.  Raym.  663  ;  Rei  p.  Payne,  2  Chitty,  ed.)  317,  nota  ;  Staniland  r.  Hopkins,  9 

366  ;  Reg.  v.  Morton,  4  Q.  B.  146.     The  M.  4  W.  178  ;  WiUc.  240,  pi.  616. 
aUtate  may  provide  that  t^e  officer  xhall         *  Van  Orsdall  d.  Hazaixl,  3  Hill  (N.Y.), 

continne  until  liia  ancceaaor  ia  elected  and  248  ;  asserting,  arguettdo,   the   incidental 

qnalijied,  and  in  snch  case    he  will  not  power  of  innnicijinl  corporations,  ai  tudi, 

cease  to  be  an  officer  merely  by  resigning  to  accept  rosignationa,  and  approving  the 

10  aa  to  be  relic aed  /mm  the  discharge  of  opinion  of    Mr.  Willcock    {llanio.  Corp. 

Kit   dutia   as    nuch    officer.     Badger   v.  210),  who  obserres,   reapecting  the  caset 

United  States,  93  U.  9.  69S  (1876)  (man-  on  this  anbject :  "  I  preaume  that  a  right 

(ttmiM)  i   Aniy  v.  Watertown,  130  U.  S.  to  accept  a  resignatiOD  passea  inddentallj 

802  (1889).      See,  further  on  thia  point,  with  a  right  to  elect."    See,  also,  Bex  o. 

fiat,  sec  887.  Tidderley,  1  Sid.  14,   prr  Hah.  Ch.    B.; 

'  B^.  V.  Lnne,    2  Ld.  Raym.   1304  ;  Jenning's  Case,  12  Mod.    403;    Taylor's 

Hex   V.  Rii>on,  I'ljrra  ;  Hazard's  Case,   2  Case,  Poph.  133.     The  Engliah  Municipal 

Bol.    11  ;    Jenning'a  Case,    12   Mod.  402  ;  Corporaljona  Act  1882,   sec.   36,  proviilps 

Rex  0.  Patteson,  4  B.  &  Ad.  9 ;  1  Nev,  &  that  any  "  person  elected   to  a  corporate 

Uann.   612.     The  acceptance  may  be  by  office  may  at  any  time  by  writing  signed 

entry  in  booka,  by  vote,  or  reaolntion,  or  by  bini,  and  delivered   to  the  town-clerk, 

by  treating  the  place  as  vacant  and  elect-  resign  the  office,  on  payment  of  the  fine 

ing  another  to  fill  it,  or  ordering  an  elec-  provided  for  non-acceptance  thereof," 
tion  if  to  be  filled  by  a  popular  vote.  Van         '  Same  authorities  ;  and  see,  alao,  Rex 

Orsdall  «.  Hazard,  3  Hill  (X.  Y.),  243  ;  *.  Bipon.  I  Ld.  Rivm,  6fi3  :  R.  c.  2  Salt. 

State  D.  Ancker,  2  Rich,  (S.  CI  255.   One  433  ;  Tte^ina  p.  Unp,  1  L.1.  Haym.  13(14; 

elected  to  an  office  cannot  raig^i  it  before  JemuQg'a  Case,  1 2  Mod.  402  ;  Regina  n. 
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§  225  (164),  Implifld  Rwdpiatioii ;  Inoompatlble  Offloo.  —  Ad 
office  may  be  impliedly  remgned  or  vacated  by  the  incumbent  being 
elected  to  and  accepting  an  incompatibU  ajice.  The  rule,  says 
Parke,  J^  in  a  leading  English  case  ou  this  subject,  that  where  two 
offices  are  incompatible  they  cannot  be  held  together,  is  founded  on 
the  plainest  principles  of  public  policy,  and  has  obtained  from  very 
early  times.^  The  principle  appUea  not  only  where  the  second  office 
is  the  superior  aud  more  important  one,  but  also  where  it  is  noL* 
The  rule  has  been  generally  stated  in  broad  and  unqualified  terms, 
that  the  accepbauce  of  the  incompatible  ofBce,  by  whomsoever  the 
appointment  or  election  might  be  made,  absolutely  determined 
the  original  of&ce,  leaving  no  shadow  of  title  in  the  possessor,  whose 
successor  may  be  at  once  elected  or  appointed,  neither  quo  warranto 
nor  amotion  being  necessary.^ 

§  226  (165).  Same  anbjeot.  Acoeptanoe  of  ReslgnBtlon.  —  The 
doetrtTts  just  staled  is  undoubtedly  true  where  the  acceptance  of  the 
second  office  is  made  by  or  with  the  privity  of  that  authority  which 
has  the  power  to  accept  the  surrender  of  the  6rst  or  to  amove  from 
it ;  but  "  such  acceptance  does  not  operate  as  an  absolute  avoidance, 
in  cases  where  a  person  cannot  divest  himself  of  an  office  by  his  own 
mere  act,  but  requires  the  concurrence  of  another  authority  to  his 
resignation  or  amotion,  unless  that  authority  is  privy  and  consent- 

OloaoeBter,  Holt  R.  HO  ;  Vao  Ondall  e.  other,   but  his  acceptance  of  the  second 

Hazanl,  S  Hill  |N.  Y.),  213,  24S  ;  St&te  office  U  in  law  an  imi>lied  resignation  of 

E.  Allen,  21  lud.  CIS  (1883)  ;  People   v.  the  first,  whenever  it  may  be  reaigned  by 

Police  Board,   Sfl  IT,  Y,  816  ;   McCunn'i  the  mere  act  of  thainoumhentwi^outthe 

Caae,  19  N.  Y,  188,  dietinguiaheii.    3tot-  aaaant  or  concarreDce  of  a  superior  author- 

mory  limitation   on  the  right  to   resign  ity.     Per  Oray,   C.  J.,  in  Commonwealth 

before  auccassor  ia  choaen  and  qualified,  v.  Hawlcea,  123    Uasa.  62S  (1978).     The 

Badger  v.   United   States,   93  U.  S.  SS9  rale  that  one  vacates  an  office  by  accept- 

(1876);   People   b.  Common  Council,  77  ing  another  office  iacompatible  therewith, 

N,  y.  60S,  approving  text     A  resigna-  —applied  to  a  solicitor'*  acceptance  of  the 

tion  made  to  the  officei  who  makes  the  ofllcB  of  representative  in  Congreaa.    State 

appointment  vacates  the  offic«  aa  soon  aa  d.  Butz,  B  S.  C.  ISS  ;  pott.  Bee  4*27,  note. 

it  ia  received  i  there  ia  do  acceptance  neceia-  '  Uilward  u.  Thatcher,  2  Term  B.  87. 

aary,      Gilbert  u.  Luce,  11  Barb,  (N.  Y,)  which   settled    this    point    conclusively  ; 

81 ;  Olmsted  u,  Dennis,  77  N,  Y.  379.  Een  «,  Trelawney,  3  Burr.  1616  ;  Gabriel 

'Per    Parke,    J.,  Rex  v.  Patteson,    1  o.  Gierke,  Cro.  EUz.  7(1  ;  Rci  v.  Godwin. 

Bam.  &  Adol.  fl  (1832)  ;  1  Nev.  &  Mann,  Dong,  397,  nots  22 ;  WUk.  240,  pi.  BIT  ; 

612  ;    R^enta  of  the  University  r,  Wil-  Glover,  ISS, 

lUms,  9  Gill  4  Johns.  (Mil,)  365  (1838);  '  Osbriel  u.  Gierke,  >upv;  VerrioT  v. 

1  Kj-d,  369-375  ;  State  p.   Batz,  9   S.  C,  Sandwich,  1  Sid,  306;  Milward  d.  Thatch- 

156  i  People  d.  Hanifan,  96  III,  420.  er,  tupm,-  Glover,  829  ;  Willc.   240,   pi. 

By  the  common  law,  when  two  offli:«s  617,    Where  a  rexigniUum  is  to  take  effect 

or  public  trusts  are  incompatible  nith  each  at  a  fulurt  day  the  council  may  fill  the 

other,  a  person  holding  the  one  '\%  not  iti^-  vacancy  befon  that  day.     Leech  *.  Tha 

qnalified  to  be  appointed  or  elected  to  the  State,  78  lad.  570.    Supra,  «ec.  322,  note. 
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LDg  to  the  second  appointmeat"  ^  If  one  holding  an  office  in  a  cor- 
poration  be  by  that  corporation  elected  to  an  incompatible  office, 
this,  of  course,  is  a  consent  on  the  part  of  the  corporatioQ  that  the 
first  office  be  vacated  ;  and  if  the  second  ofBce  be  accepted,  the  fiist 
is  at  once  and  ipsojacto  determined.  But,  until  acceptance,  the  for- 
mer office  is  not  vacated.' 

§  227  (166).  Inoompattble  pnblio  OSoes.  —  The.  mie  under  con- 
sideraium  is  not  limited  to  corporate  offices,  but  extends,  both  in  its 
principle  and  application,  to  all  public  offices.  Thus,  if  a  judge  of 
the  Common  Fleas  accepts  an  appointment  to  the  King's  Bench, 
the  first  office  is  vacated,  since  it  is  the  duty  of  the  one  to  correct 
the  errors  of  the  other.'  Whether  offices  are  incompatible  depends 
upon  the  charter  or  statute,  and  the  nature  of  the  duties  to  be  per- 
formed.* The  same  man  cannot  be  ju(^  and  minister  in  the  same 
court,  and  hence  the  offices  are  not  compatible.'     Where  the  re- 

1  Parke,  J.,  Rejc  «.  PattMon,  mipra.    It  (1894);  see   LewU  v.   Oliver,  4  Abb.  Pr. 

hoa  been  held  in  this  country,  however,  121.     Acceptance  of  au  incompatible  af- 

tbat  an  incumbent  of  &  pablic  office  ffitty  floe,  sven  nnder  a  void  election,  puts  an 

lay  it  dmmt  at  hit  plauurt,  and  tbat  the  end  to  the  first  office  ;  and  the  officer,  on 

•fficer  to  «hoin  the  itaignation,  b;  Uir,  being  ousted  from  the  secood  office,  ean- 

ia  to  be  made  cannot  forbid  it  or  refuse  not    be    reator^d    to  the  first.      Rei   o. 

It;  and  that  when  received  bj  ench  offi-  Hughes,  G  B.  &  C.  886  ;  Kei  e.  Bond,  6 

eer  it  operateH  to    vacate  the  office   re-  D.  &  R.  B3S. 

dgned     Qates   «.   Delawace  County,   13  ■  Glover  on  Corp.  1S9. 

lona,  405  ;  United  States  v.   Wright,   I  *  Milirard  v.  Thatchei,  mpm,  per  Bid- 

McLean,    SOB.      The  delivery   by  a  city  ier,  J.;  People  «.  Cairiqoe,  2  HUl  (N.  V,), 

engineer,   whose  office  was  elective,  of  a  93,  and  ca«es  cited;  SUniland  i.  Hopkins, 

written    resignation    to    the  mayor  and  9  H.  ft  W.  178. 

conocil,  takes  affect  without  any  accept-  Inampatihility  tn  offica  eiista  whers 

ance.      State  d.  Mayor  of  Lincoln.  4  Neb.  the  nature  and  duties  of  the  two  office* 

200  (1877).     LaJce,  C.  J.,  says ;  "  In  ab-  are  anch  at  to  render  it  improper,  from 

nnce  of  statute,  there  is  no  rule  requiring;  conaideratiana  of  public  policy,   for  one 

acceptance  of  rsaignation   to  make  it  it-  tncnmbent  to  retain  both.      It  does  not 

fective.      The   refusal   of   the  mnnlcipol  necessarily    arise    when    the    incnmbent 

authorities   to  accept  it  will  not  compel  places  himself,  for  the  time   being,  in  a 

the  officer  to  retain  the  office  againat  his  position  where  it  is  imposaibls  for  him  to 

will."    lb.    Compare  Slate  K.  Ferguson,  2  discharge  the  duties  of  both  offices  (BryHii 

Vroom  (31  N.  J,  L.),  107,  128  ;  Lewis  n.  e.   Cattell,    IE   Iowa,    538    (1864),   per 

Oliver,  4  Abb.  Pr.  B.  121  ;  People  b.  Por-  Wrigld,  C.  J.);  and  accordingly  that  case 

tar,  0  CaL  2S.     Denying  right  nnder  stat-  held  that  the  office  of  district  attorney 

nte  to  withdraw  resignation  after  deliver-  and  of  captain  in  the  volunteer  service  of 

ing  it.     State  v.  Hbqss  (sheriff),  4S  Ind.  the  United  States  were  not  legally  incom- 

105  (1873)  1  s.  0.  la  Am.  Rep.  314.  AnU,  patible.      Two   offices   are   incompatible 

sec.  222,  note.  where  the  holder    cannot.   In  ever;  in- 

'  liy.;  Hilward  v.  Thatcher,  mpra ;  Sex  stance,  discharge  the  duties  of  each.    iV 

V.  Pateman,  fupra;  Willc.  24S,  pi.  633 ;  Sftiley,  J.,  Bex  r.  Tlzzard,  17  Eng.  C  L. 
Arkwiight  V.  Cantrell,   7  Ad.  &  E.  5Q5. 
Acceptance  nadeeBaiy  ;  see,  also,  State  v. 
Ferguson,  2  Troom  (31   N.  J.   L,),   107 
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corder  is  an  adviser  to  the  mayor,  the  two  offices  cannot  be  held 
t(^ether.'  So  a  representative  in  Congress  holds  a  ptiMir  office, 
within  the  meaning  of  a  charter  which  prohibits  an  alderman  from 
holding  "any  other  public  office;"  and  upon  his  election  to  and 
acceptance  of  "such  public  office"  during  his  term  as  alderman,  hia 
office  as  alderman  immediately  becomes  vacant*  The  proper  pro- 
ceeding is  by  mandamus^  to  compel  the  common  council  to  order  a 
special  election  to-fill  such  vacancy,  and  not  by  quo  viarranto  to  try 
the  title  to  such  office,  such  representative  being  neither  a  de  facto 
nor  dejwe  officer. 

§  228  (167).  Abuidonmuit  of  Office.  —  An  office  may  be  vacated 
by  abaitdonment*  A  voluntary  enlistment  by  a  civil  officer  in  the 
military  service  of  the  United  States  for  three  years,  or  during  the 
war,  vacates  the  civil  office,  being  a  constructive  resignation  by 
abandonment.'  So  where  reMdence  within  the  corporation  is  neces- 
sary in  order  to  'be  eligible  to  hold  an  office,  permanent  removal 
from  the  municipality  may  undoiibtedly  be  taken  as  evincing  an 
intention  to  res^  and  as  an  implied  resignation.' 

§  229  (168).  CompenMUon  of  Utulolpal  Offloer*.— We  have  had 
occasion  to  discuss  the  complete  suprema^iy  of  the  legiMature  over  pub- 
lic corporations,  limited  only  by  constitutional  restraints.'  Its  au- 
thority over  public  offices,  which  are  created  or  authorized  solely  for 
the  public  convenience,  is  equally  great,^  and  may  be  conferred  upon 
municipal  corporations  with  respect  to  municipal  offices.  The  le- 
gislature,  in  the  alisence  of  constitutional  limitation,  may  create  and 
abolish  offices,  add  to  or  lessen  their  duties,  abridge  or  extend  tlie 

'  Willc.  211,  pi.  618  i  Rex  c.  Marshall,  «  Lsmb  v.  Lynd,  11  Pa.  388  ;  SUto  n. 

cited.  2  B.  &  A.  311.     CUrk  of  a  school  Rahway,  33  N.  J.  L.  HO ;  Full  o.  Weath- 

diatrict  and  cbIUOot  of  the  district  were  erwai,  2  Jobna.  Cas.  217. 
hold  cot  iuconipati)ile,  and  the  same  per-         •  Willc.  2S3  ;  State  e.  Allen,  SI  lod. 

BOli  may,  therefore,  be  appointed  to  both  SIS  (I86S).     In   People  v.   Hanifon,   96 

ofBcea,  there  being  no  pmhlbition  in  the  111.  420,  the  refusal  of  an  aldennaii  to  st- 

act.     Howland  o.  Lues,  16  Johns.  (N,  Y.)  tend  conncil  iiKetings  nas  held  to  be  an 

135  (1819).     The  ofRces   of   cotaicitman  abaadoDment  of  the  office. 
and  cUy  marshil  are  incompatible.    State         *  St«t«  v.  Allen,  21  Ind.  SIS  (1663). 

e.  Hoyt,  3  Oreg.,   216.     See  ^oerally  as  Bat    see    Bryan    v.    Cattell,    IS    Iowa, 

to  Incompatible  SlaU  and  Fedmd  officei,  G3S. 

HeapQblicB  s.  DalUs,  3  Yeatea  (Pa.).  Slfl ;         ■  Willc.  238;  anU,  aec.  19S  ;  Corry  «. 

fl.  o.  4  Dall.  229;  Commonwealth  v.  Bintia,  Stewart,  8  Bush  (Ey.j,  560  (18(1). 
17  Serg,  k  Rawle  (Pa.),  219  ;  Common-         '  Ante,  chap.  iv. 
wealth  ».  Ford,  6  Ran  (Pa.).  67.  '  AjUi,  chap,  iv,;  State  r.  Doughtss,  26 

•  People  V.  Common  Conncil,  77  N.  Y.  Wis.  128  (1870);  h.  c.  7  Am.  Rep.  67, 

503  1  People  e.  ("arrique,  2  Hill  (N.  Y  ),  aud  note.     As  to  apecial  conatitutioiial  n- 

93  ;  Penjile  v.  Nostmnd,  16  N.  Y.  381  ;  strictions,  anU,  aecs.  S8,  60. 
People  0.  Green,  68  N.  Y,  804. 
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term  of  office,  and  increase,  diminish,  or  regulate  the  compensation 
of  officers  at  its  pleasure.'  But  after  the  services  are  rendered  tbere 
ia  an  implied  (if  not  express)  coiUract  to  pay  therefor  at  the  rates 
fixed  by  the  ordinance  or  law  iu  force,  at  the  date  when  the  ser- 
vices were  rendered,  which  contract  cannot  be  impaired  by  subse- 
quent l^islation.  Hence,  where  the  law  in  force  at  the  date  when 
a  county  district  attorney  rendered  services,  provided  for  the  levy  of 
taxes  for  county  purposes  at  a  specified  maximum  rate,  and  tifter 
tbe  services  were  rendered  a  constitutional  provision  was  adopted 
restricting  the  limit  of  taxation,  it  was  held  that  such  restrictive 
provision  impaired  the  obligation  of  the  plaintiffs  contract  pro  tanto, 
and  was,  to  that  extent,  void,  and  that  the  plaintiff  was  entitled  to 
a  mandamus  to  the  county  officers,  to  levy  and  collect  a  tax  uuder 
the  law  on  this  subject  which  was  in  force  when  his  services  were 


%  230  (169).   Compotuatloii  of  OfBoers.  —  There  is  iw  Buck  implied 
obligation  on  the  part  of  municipal  corporations,  and  no  such  relation 

*  AnU,  chap.  ir. ;  and  lae  also  CoDner  eoniinuatiet  in  office  refers  only  to  his 
V.  Mayor,  Sus.  of  Nev  York,  1  Seld.  (S  holding  under  one  appointment.  Smith  v. 
H.  Y.)  286  (1851);  sfinning  s.  o.  2  Sandf.  Oty  of  'Waterbury,  6i  Conn.  17*.  The 
S.  C.  R.  S6G  ;  Wamer  v.  People,  7  Hill  same  proTiiioD  was  declared  to  render  il- 
(S.  Y.),  81;  3  Denio,  272;  People  b.  legal  a  Tate  ofa  city  coDDcit  to  psy  it  joint 
Morrell,  21  Wend.  (N.  Y.)  fifl3  (1839);  standing  cnmmittee  Tor  services  rendered, 
Phillips  D.  Mayor,  &c.  of  New  York,  1  thoQgb  the  office  of  councilmsD  had  no 
Hilt.  {S.  Y.  Cam.  PI.)  183  ;  Brysa  v.  compensation  attached  to  it.  Carrie  v. 
Cattell,  15  Iowa,  GSS,  G&3.  per  Wright,  Hartford,  S4  Conn.  411.  A  ealaiy  may 
C.  J.;  Coffin  e.  State,  7  lod.  157  (18SG);  be  r«du<xii  daring  an  official  term.  Harvey 
People  p.  Hahaney,  13  Mich.  4S1  ;  Tar-  e.  Rush  County,  32  Kan.  1GB.  An  onli- 
peni>.  County  Comm'ra,  7  Ind.  172  ;  Ore-  nauce  of  a  city  is  not  a  "law"  within  the 
gonv.  Pyle,  1  Oreg.  Itg  ;  Bird  u.  Wasco  meaning  of  the  Constitution  of  Pennmjl- 
Co.,  S  Oreg.  282  (1871)  ;  Cnwdin  «.  vania  providing  that  "no  law  shall  ex- 
Huff,  10  Ind.  83  i  Cooley,  Const.  I,im.  tend  the  term  of  any  public  officer  or  iu- 
276;  Butler  tr.  Pennsylvania,  10  How.  crease  or  diminish  his  salaiy,  4c.,  after 
402;  Smith  v.  Kew  York,  87  N.  Y.  GIB  his  election."  Baldwin  v.  Philadelphia, 
(1898);  Biraan  n.  Buck.  40  Miss.  268  gg  Pa.  St.  184  {1881).  8umte  aathor- 
(1866).  While  the  office  is  continued,  ijing  the  oomtnon  council  to  increase  con.- 
and  the  officer  not  removed,  he  is  entitled  pensation  of  police  justices  for  addiUonal 
to  salary.  Hoke  v.  Henderson,  4  Dev.  duties  imposBd  upon  them,  was  held  to 
^^.  C.)  1  !  Cotton  V.  Ellis,  7  Jones  (N.  snthorize  only  one  increase  and  a  -w^cond 
C.)  Uw,  646.  An  officer  holding  over  increase  was  hfld  to  he  invalid.  Coi  ti. 
and  contiliaiiig  to  discharge  his  official  New  York,  103  N.  Y,  519. 
duti««  uDtU  hia  aaeeeasor  was  qualified,  »  Fisk  e.  Jefferson  Police  Jnrv,  11« 
was  held  to  be  entitled  to  compensation  U,  S.  131  (1885).  I-imit  oriaiation  fijcp.l 
for  the  time  without  an  express  provision  when  debt  was  created  cannot  be  eiee«lpd 
to  that  effect.  Robb  v.  Carter,  BG  Md.  unless  the  limit  has  been  enlarged  by  sab- 
821.  A  conatitntiooal  amendment  prohib-  sequent  statutes.  Stewart  n.  Jeffetson 
'"--{  the  legislaCnre  from  inavuiTig  tKs  Police  Jary,  116  U.  3.  136. 
1  pnblic  officer  daring  his 
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between  them  and  officera  whicli  they  are  required  by  law  to  elect, 
as  will  oblige  them  to  troIx  compensation  to  such  officcn,  viUets  the 
right  to  it  is  expressly  given  by  law,  ordinance,  or  by  contract.^  Offi- 
cers of  a  municipal  corporation  are  deemed  to  have  accepted  tbeii 
office  with  knowledge  of,  nnd  with  rel'erence  to,  the  provisions  of 
the  charter  or  incorporating  statute  relating  to  the  services  which 
they  may  be  called  upon  to  render,  and  the  compensation  provided 
therefor.  Aside  from  these,  or  acme  proper  by-kw,  there  is  no  im- 
lilicd  assumpsit  on  the  part  of  the  corporation  with  roepect  to  the 
services  of  its  officers.  In  the  absence  of  express  contract,  these 
determine  and  regulate  the  right  of  recovery,  and  the  amount'  If 
the  charter  or  by-laws  provide  for  a  pecuhar  mode  of  compensation, 
as,  tor  example,  to  a  city  surveyor  for  superintending  grading  of 
streets,  by  an  assessment  upon  the  property  owners,  the  city  is  not 
liable  before  it  collects  the  money,  if  it  makes  the  requisite  assess- 
ments, and  is  proceeding  with  proper  diligence  to  enforce  them.^ 

>  Sike*  V.  Hstlleld,   18  Gra.;  (Man,),  minUhiag  the  talaij  at  an  officer  doring 

S17  (tSSS);   Barton  v.  New  Orleani,  Id  Ml  terta  of  office.  BuAe,  ex  nl.  v.  tieVow- 

Ia  Ad.  317  ;  Gnrnier  v.  St.  LouU,  37  Mo.  ell,  19  Neb.  ia  ;  Wheelock  v.  UcUowell. 

S54  i   Rowa  «.  Count;  of  Eern,  79  (M.  SO  Neb.  160.     See  »]m  PotccH  «.  Park*, 

353 ;  Wliite  b.  UthiH,  7B  Me.  G6S ;  Ferry  82  III.  S«t ;  Backer  v.  auperviaon,  7  W. 

V.  l_'hebo7gui,  5S  Mich.  250  ;  Haswell  v.  Vi.   Gfil.     If  the  IcguUtnre  skartau  an 

New  York,  SI  N.  Y.  256.     It  ii  adnsable  officer's  term  of  office  be  cannot  lecorsr 

that  salaries  ehoald  be  fixed  bj  ordinuics,  hia  salary  for  his  luieipired  term.     Long 

and  not  voted  as  a  matter  of  grace  and  v.  New  York,  SI  N.  Y.  125.     A  dtfada 

favor.     Smith  n.  Commonwealth,  41  Pa.  officer  cannot  recover  the  salary  annexed 

St.  SSG  ;  Devoy  v.  New  York,  8S  BbtIl  to  the  offloe  ;  the  alary  is  an  incident  to 

(K.  Y.)  166  ;  Bladen  v.  PhiladelphU,  SO  the  office  and  not  to  its  occupation.  Burke 

Pi.  St  4fli.     S«e  opinion  of  Thim'ptim,  «.  Edgar,  67  Cal.  IBS  ;  Meehan  c.  Hud- 

C.  J.,  Philadelphia    1.   Given,   R.   186.  eon,  48  N,  J.  L.  (17  Vroom)  276.     Fur- 

Muiiidpal  corporations  are  not  liable  for  ther  as  to  dt  fatio  ogUen,  see  antt,  sees. 

services   performed    by   an   officer   nnder  S15  n.,  221  n.,  330  n.,  2S5  n.,  2S7  n., 

BU  unconstitutional  atatute.     Meagher  v.  256  and  note. 

Cniinty,  5  Nsv.  214  ( 1 809 );  post,  sec  910;  ■  Locke  v.  Central  City,  4  Col  8E.     A 

City  of  (.'eutral  v.  Seam,  2  CoL  58S  (1875).  public  officer  is  not  entitled  to  payment 
The  tirst  sentence  of  this  section  of  the     for  duties  unpoaed  upon  him  by  statute  in 

text  citrd  and  applied  in  Bosworth  n.  New  the   absence  of  an  exprets  provision  for 

Orleans,  26  U.  An,  494,  495  (1874).  An  jtuch  payment.  Jones  D.  Cannarthen,  S 
o^i-'T  siLrprndtd  without  anfficient  cause  M.  &  W.  605  ;  Askin  v.  London,  1  Upper 
and  another  appointed  in  his  place  cannot  Can.  Q.  B.  299  ;  PrinRlo  and  McDonald. 
recover  for  salary  subseqnently  accraing  Jb  re,  10  Upper  Can.  Q.  B.  254  ;  Hegina 
ntittt  there  has  been  an  a^judicaljon  tn  a  n.  Cumberlege,  86  L.  T.  u.  b.  700;  Braril 
direct  pmceedinR  declaring  him  entitled  p.  McBride,  69  Ind.  244  ;  Boolan  o.  Mani- 
to  the  office  and  that  the  incanibent  was  a  towot,  48  Wis,  312  ;  supra,  sec.  216. 
uanrper.   Salby  v.  Portland.  14  Oreg.  243.  ■  Baker  v.  City  of  Ctica,  IB  N.  Y.  S2«; 

Where,  at  the  time  an  officer  is  eletrted.  People  v.  Supervisora,  1  Hill  (N.  Y.),  SSS; 
his  salary  has  not  been  fixed,  an  ordi-  Cnmmlng  r.  Mayor,  kc.  of  Brooklyn,  11 
nance  paraed  daring  hi«  term  fixing  his  Paige,  696  ;  Jeraey  City  v.  Qnufe,  % 
iH\nrv.  ia  not  n  violsHon  of  the  constitn-  Dutch.  [N.  J.)  68 ;  Andrews  v.  United 
cicna]  restriction  upon  enla^ng  or  di-     States,  9  Story  C.  C.  SOS ;  United  Stktw 
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§  231  (170).  Powoi  to  aboUab  oaos,  and  to  resolata  and  to 
<dunga  Balaiy.  —  A  municipal  corporatioD  may,  unless  rHstrained 
by  charter,  abolish  an  o^ee  created  by  ordinance;  and  may  also,  ua- 
lesa  the  employmei^  is  in  the  nature  of  a  oontiact,  rtdtux  or  other- 
mat  regulate  the  salaries  and  foes  of  its  ofBcers,  according  to  its  view 
of  expediency  and  right.  Although  an  officer  may  be  elected  or  ap- 
pointed for  a  fixed  period,  yet  where  he  is  not  bound,  and  caaoot 
be  compelled  to  serve  for  the  whole  time,  such  election  or  appoint- 
ment cannot  be  considered  a  contract  to  hire  for  a  stipulated  tenn. 
Ordinances  fixing  salaries  an  not  in  the  natvre  of  etmiracts  with 
■ofihceis.^ 

s.  Brown,  S  Hair.  187 ;    Barton  v.  New  sdminiitratioTi  at  tho  criminil  law.   Chrirt 

OrlesDi,  16  La.  An.  317  ;  McQung  «.  St.  v.  Polk  County,  *8  Iowa,  S02.     A  mnni- 

Paol,  14  Minn.  420  (1S99);  Bniitb  v.  Com*  ripal  officer  u  pRanmad  to  know  the  city 

tnoDweolth,  41  Pa.  St.  38fi.     "  It  is  very  ordinaneei  and  orden  which  fix  bis  salaiy, 

[daiD  b>  na  that  a  town  officer,  at  mat,  and  hia  acceptance  of  the  amonat  «o  fixed 

hat  DO  legal  daim  against  the  town  to  n-  will  estop  him  Irom  olaiming  mora.     Oal- 

eiiTer  paj  for  aerricsi  nndarad,  nnleaa  by  brwth  a.  Moberly,  80  Ho,  484  ;  Ran  i^ 

an  aipraaa  rote  of  tha  town,  or  a  nnifonn  Little  Rook,  B4  Ark.  SOS.     As  to  estopptl 

ntage  to  pa;  that  particular  sfflc«r  Ih«l  b;  acceptance  see  also  Hobbs  e.  Yonkei^ 

yetr  to  ;tBr,  for  lii«  aerrices.     And  in  the  102  N.  T.  13  ;  Mclneiy  v.  Galveaton,  68 

latter  ease,  it  would  be  vny  que«tioiiaU«  Tex.  S34. 

vhethar  a  reooreiy  at  law  could  be  had,  ^  CommoiiHealth  v.  Baoon,  S  Serg.  A 

if  it  had  all  along  been  left  to  the  town  to  Bawle(Pa.),  322  (IS20)i  rollowed,  Baket 

make  noh  annpamatioD  aa  they  abonld  v.  Pittaburgh,  4  Fa.  SL  4B  (1846)  {abol> 

deem  TeaaonaMe   after  the  sarTioea  bad  iabing  ananal  aalar;  of  collector  of  tolls); 

been  midered.  .  .  .  The  nnie  principle  also,  approved,  Uniiemty  e.  Walden,  15 

ha*  alwajB  been  leoogniied  in  thii  Stat*  Ala.  S5fi  (1840):  hut  distinfcuiahed,  Cair 

in  regard  to  all  offieera.     If  no  law  of  the  v.  St.  Louis,  S  Mo.  190  ;  Camw.  t>.  Mann, 

State  Hied  their  feel  or  pay,  their  serricea  S  W.  It  8.  (Pa. )  418  ;  Smith  v.  County,  B 

moat  be  gratoitons."     Ar  Bedrid,   J.,  Par.  (Pa.)  293 ;  Madison  v.  Krlm,  32  Ind. 

Boyden  b.  Brookline,  S  Vt.  284  (1886).  79  ;  Warner  «.  Ppoplo.  S  Denio  (N.  Y.), 

Bnt  the  deciaion  (in  Boyden  v.  Brooklini^  272  ;  Conner  t.  Mayor,  Ac  of  New  Yoric, 

8  Vt   384)  doe*  not  extend  striotl;  be>  1  Beld.  (fi  N.  Y.]  2SS,  396;  Anf^ita  i>. 

yond  qgleial  eerrioea ;  and  when  a  town  Sweeny,  44  Oa.  468  ;  Brazil  e.  McBride, 

agent,  acting  for  the  t«wa,  or  the  town  it-  69   Ind.   244  ;   Dea  Moines  e.   Hillja,  SS 

•et^  employe  an  attome;  at  law  to  prose-  Iowa,   643  ;    Maiden  v.  Portsmouth,   58 

cote  or  defend  saits  against  the  town,  tha  If.  H.  18.     Under  special  circamatance*^ 

Utter  is  liable  for  the  serricea.    And  the  — Btld,  that  the  salary  of  a  cit?  officer 

rale  is  the  aame  if  tlie  "  town  agent,"  be-  could  be  diminished  by  the  councU.    Cox 

ti^  an  attorney,    rendraa    for  the  town  r.  Borlington,  43  Iowa,  613  (187B),      A 

profeaaioaal  eerrioea,  tu  anita  which  the  I^ialatnre  may  anthorize  the  reduction  of 

proper  anthoritlea  of  the  town  directed  to  tha  ttlary  of  a  city  officer  during  bis  term, 

be  instituted,     l^ngdon  n.  Castleton,  80  Love  v.  Jersey  City,  40  S.  J.  L.  456.      A 

Tt.  38S  (1368);  City  of  Central  n.  aeate,  statutory  proviaion  that  "the  compenaa- 

1  Col,  G88  ;  Locke  «.  Central  City,  4  Col.  tion  or  salary  of  any  officer  shall  be  fixed 

SG.     A  provision  that  a  eity  marAal  shall  before  his  appointoient "  doea  not  require 

have  the  same  dntiea,  responaEbilitiea,  and  that  it  he  6ied  before  every  new  appoint* 

tees  at  sheriff  doea  not  import  tliat  he  tnent ;   it    is  anfficiently   complied   with 

may  racover  from  the  e>ajUy  in  which  tha  when  the  salary  ie  once  fixed.     People  v. 

tatj  ia  located  fnt  terrieea  nndered  In  tbe  Qriaey,  91  H.  Y.  618.    A  atatate  ot  titf 
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§  232  (171).  Bam«  anbjvct.  BxoepUou  to  Rols  rwtinc  on  Cod- 
traot.  — But  where  the  services  to  be  performed  are  projmional  or 
private,  rather  thanpubiic  or  official,  an  employment  under  an  ordU 
nance  for  a  fixed  time,  at  a  fixed  sum  for  the  period,  has  been  held 
to  be  a  contrant,  and  not  subject  to  be  impaired  by  the  corporation. 
Thus  the  appointment  or  election  by  a  city  council,  for  a.  fixed  and 
defitiUe  period,  of  a  city  officer,  —  for  example,  a  city  engineer,  for 
one  year,  at  the  rat«  of  one  thousand  dollars  per  year,  —  if  accepted 
by  him,  constitutes,  in  the  opinion  of  the  Supreme  Court  of  Massa- 
chusetts, a  coutract  between  him  and  the  city ;  and  the  city,  in 
such  a  case,  has  no  authority,  unless  expressly  conferred,  to  abolish  or 
shorten  the  term  of  office,  so  as  to  deprive  the  officer,  without  his 
consent,  of  the  right  to  compensatiou  for  the  full  period,  unless  for 
misbehavior  or  unfitness  to  discharge  the  duties  of  the  place.' 

ordinuica  fixing  the  amoaDt  of  the  salai^  Is  no  contract  between  corporation  and 
ofacitj'  officer  ia  not  in  the  nature  of  a  officer  Uiat  the  service  ihall  continne,  or 
contract.  Love  v.  Jersey  City,  40  N.  J.  L.  the  aaluy  not  lie  changed.  Waldraven 
«8.  Such  officer,  by  continuing  in  office  v.  Meiophia,  t  Coldw,  (Tenn.)  431  (1887); 
and  TsceiTing  wairauts  for  monthly  pay-  Hoboken  v.  Geac,  S  Dntcb.  (N.  J.)  SS9 
meat*  of  hU  salary  during  the  term,  waivea  (1859),  Thn  power  to  aboliih  munidf(U 
all  objections  to  the  redaction.  lb.  In  affita  waa  rniffinned,  citing  text,  in 
an  action  against  a  city  trensurer,  on  his  Butcher  v.  CnTuden  (lire  manhal  of  citr), 
official  bond,  for  moneys  received  by  him,  39  N.  J.  Eq.  (2  Stew.)  478  (1878).  Gen- 
he  cannot  charge  commissiaas  Tor  the  eral  power  to  a  corporation  to  fix  the  corn- 
whole  tenn  at  the  rate  allowed  by  law  at  penxation  of  its  officera  does  not  authorize 
his  accession  to  office,  when  his  compensa-  it  to  take  away  the  fees  of  an  officer,  which 
tion  has  been  changed  to  a  lower  rat«  sob-  are  specifically  fixed  by  the  same  charter, 
aeqaently.  Iowa  City  i>.  Foster,  10  Iowa,  Can  «.  8t.  Louis,  9  Mo.  IBO  (184B).  The 
18B.  Where  a  police  judRe  agreed  to  legislature  may  provide  that  the  salary  of 
accept  the  compensation  fixed  by  the  city  an  officer  may  he  fixed  by  one  hoard,  ».  g., 
council  in  payment  of  hia  services,  if  the  a  common  council,  though  it  ia  payable 
council  would  by  a  change  of  ordinance  by  another,  «.  ?.,  a  coanty,  or  board  of 
provide  compensation  for  the  clerk  of  the  ,  sapernsora  ;  and  in  that  cose,  the  Uttsr 
court.  —  Held,  that  the  agreement  was  have  no  authority  lo  change  it  when  once 
based  on  a  valid  consideration  ;  but  that  fixed.  People  «.  Aaditora  of  Wayne,  18 
in  cases  where  judgment  was  rendered  Mich.  238  ;  People  o.  Wayne  Co.  Audi- 
againet  the  city  before  such  change,  no  tore,  41  Mich.  4.  Where  by  the  general 
fee«  could  be  recovered.  Crane  p.  Des  law  the  cotaitensation  of  the  mayor,  which 
Moines,  47  Iowa,  105  :  supra,  see  2ia  was  specified,  could  be  changed  by  ordi- 
In  Commonwfcslth  v.  Bacon,  tupra,  it  was  nanoe  "but  not  during  \u  itrm  ofi^gUx," 
held  that  an  ordinance  which  reduced  the  an  ordinance  providing  that  "after  the 
saUry  of  the  mayor  after  the  commence,  expiration  of  the  tenn  of  tie  present  mayor 
ment  of  bis  term  was  vB.lLd.  Tlie  court  of  the  city,  the  nwyor  shall  servo  without 
said,  "  This  cannot  be  considered  in  the  compensation  "  was  held  to  be  uBro  rira 
nature  of  a  hiring  for  a  year,  because  it  and  void,  on  the  ground  that  a  power  to 
was  not  obligatory  on  the  mayor  to  serve  change  the  salary  was  not  a  power  to  abol- 
out  the  year."  Though  an  ordinance  may  iah  it  altogether.  State,  ex  re!,  v.  Nash- 
fix  term  and  compensation  of  officer,  Uie  Tille,  IG  Lea  (Tenn.),  607. 
i^iee  mny  be  abotiihed,  if  its  abolition  be  •  Chase  ir.  Loweii,  7  Gray  (Hasa.),  39 
not  forbidden,  or  saluy  reduced.     There  (ISGfl)  ;   and  see  Caverle;  v.  Lowdl,  1 
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§  233  (172).  Extra  CompenaaUon.  —  It  is  a  well-settled  role 
that  a  person  accepting  a  public  oilice,  with  a  fixed  salary,  is  bound 
to  perform  the  duties  of  the  office  for  the  salary.  He  cannot  legalli) 
claim  additional  compensation  for  the  dlscbai^e  of  these  duties,  even 
though  the  salary  may  be  a  very  inadequate  remuneration  for  the 
services.  Nor  does  it  alter  the  case  that  by  subsequent  statutes  or 
ordinances  bis  duties  within  the  scope  o/  the  charter  powers  pertain- 
ing to  the  qp.ce  are  increased  and  not  his  salary.^  Whenever  he 
considers  the  compensation  inadequate,  he  is  at  liberty  to  resign. 
The  rule  is  of  importance  to  the  public.  To  allow  changes  and 
additions  in  the  duties  properly  belonging  or  which  may  properly  be 
attached  to  an  office  to  lay  the  foundation  for  extra  compensation, 
would  introduce  intolerable  mischief  The  rule,  too,  should  be 
rigidly  enforced.  The  statutes  of  the  legislature  and  the  ordinances 
of  our  municipal  corporations  seldom  prescribe  with  much  detail 
and  particularity  the  duties  annexed  to  public  offices ;  and  it  re- 
quires but  little  ingenuity  to  run  nice  di.stinctions  between  what 
duties  may  and  what  may  not,  be  considered  strictly  official ;  and  if 
these  distinctions  are  much  favored  by  courts  of  justice,  it  may  lead 
to  great  abuse." 

Allen  (Mus.),  289  (1S61),  u  to  onliDaDce  >  Antt,  we.  SIS.   Though  the  dnties  of 

conetitating  a  oontract  with  city  attorney,  a  municipal  officer  may  be  increased  by  a 

These  caaea,  if  really  diiitinguishable  from  city  coimcil,   it  haa  no  power  to  confer 

the  others)  shonld  not,  it  is  believed,  be  upon   another  officer  the  duties,  powers, 

extended,  but  the  principle  limited  to  in-  and  rights  eppertainiug  to  hie  oHice  by 

•tOQces  where  the  serrices  are  not  eseen-  atatuU.     So,  a  treasurer  doly  appointed 

tially  official  In  their  nature,  and  where  the  and  quaMed,   whose  duty  it  wu  by  kw 

officer  or  other  party  ia  bound  to  serve  to  receive  and  pay  out  the  money  beloag- 

fbr  the  fixed  and  definite  period.      Ap-  ing  to  a  ci^,  was  held  to  be  entitled  W 

poiniment    of   poliee   (fficer  for  a,  yoir,  commissions  upon  the  proceeds  of  bonds 

held  not  to  create  a  contract,  and  he  was  sold  by  the  mayor  under  authority  of  the 

removBble,    without    cause,    within   thnt  council.    Beard  v.  Decatur,  64  Tex.  7> 

period.     Chicago  v.  Edwards,  68  III  252  »  ftr  PoOt,  J.,  in  Court  of  Errora  and 

(1871).  Appeals,  Evans  v.  Treuton,    *  Zabr.  (34 

A  resolntiOQ  of  the   council  empower-  N.  J.  L.)  7S6  (1858);  atUe,  sec  216,  The 

ing  an  individual  to  collect  the  taxes  due  text  cited  and  approved  in   Decatur  o. 

the  city,  at  a  given  Tate  per  cent  on  the  VermiUion,  77  111.  31G  (1876).     See,  also, 

amotint   collected  for  his  compensation,  Andrews  u.  Unitad  States,  2  Story  C.  C 

may  be  repealed  or  modified  at  any  tjme  202 ;  Palmer  ».  The  Mayor,  4c.  of  New 

by  the  corporation,  on  the  sole  condition  York,  2  Sandford  (N.  Y.)  S18  ;  Buseier  «. 

that  it  shall  be  liable  for  any  compensa-  Pray,  7  Serg.  &  Rawie  (Pa.)  147  ;  Angell 

tion  earned  under  the  resolution  previous  ft  Ames  on  Corp.  sec.  SI7  ;   Qilmore  *. 

to  its  repeal  or  modification.      Hiestand  v.  Lewis,  12  Ohio,  381  ;  Detroit  e.  Redfield, 

New  Orleans,  14  La.  An.  330  (1869).  The  19  Mich.  S7fl  ;  Sidway  v. South  Park  Com- 

coort  did  not  regard    the  resolution  as  missionera,  120  III  496.    A  tataried  offi- 

creating  a  contract,  or,  if  so,  it  was  one  of  cer  cannot  sue  the  city  for  a  balance  of 

mandate,   revocable    at   the   will  of   the  salary  doe  unless  there  has  been  some  de- 

prindpaL    Jt.  bnlt  on  ths  part  <tf  the  d^  in  making  tia 
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§  234  (173).  Bam*  anbjeot.  —  Not  only  has  an  officer,  undet 
Biich  circumstancea,  no  legal  claim  for  extra  oonpeneation,  but  a 
promise  to  pay  him  an  extra  fee  or  sum,  beyond  tbat  fixed  by  law 
is  7u>t  binding,  though  he  renders  services  and  exercises  a  degree  of 
diligence  greater  than  could  legally  have  been  required  of  him.* 

uecMBtr;  appropriations.  Watennan  n.  tioa  tor  the  dntiea  of  the  office  be  binding 
New  York,  7  Dalj  (N.  Y.),  489.  It  bu  on  the  corporetioii.  But  for  services  per- 
b«en  k«ld  in  Peaneylvania  that  where  an  formed  by  request,  not  part  of  the  dutiea 
officer'*  conipeDsation  la  jExeii  tyatn/vfe  he  of  bis  office,  and  which  could  ai  appTopri> 
cuDot  recover  extra  compenntion  for  ex-  atvl;  have  been  performed  by  any  other 
fptnaa  incurred  in  performing  his  duties,  peisan,  such  offi<:er  may,  in  proper  cases, 
even  when  the  costMU  bad  been  for  a  long  recover  a  jniit  Tenintieration.  Evans  v. 
time  that  the  oorpoTBtion  nhould  bear  Trenton,  4  Zabr.  (21  N.  J.  L.)  761  (ISGS); 
them.  Albright  e.  County  of  Bedford,  lOS  s.  T.  Detroit  v.  Bedfielil,  IB  Hich.  Zli 
Pa.  St.  682.  {1S68),  Convene  e.  United  Slates,  21 
A  aalaritd  officer  of  a  public  corpotii-  How.  488.  For  serriws  required  by 
tlon  has  no  chdm  Cor  comiieii&atiou  extra  ordinancea,  tht  city  aOonai  in  entit1»d 
his  saluy,  on  the  ground  that  the  duties  to  the  compensation  fixed  bj  ordinance^ 
of  hia  office  have  been  increased,  or  new  and  no  other ;  and  the  mayor,  by  tit. 
dntiea  added  since  the  salary  was  fixed,  tue  of  his  duty  to  see  that  the  "oi^ 
People  V.  Sapervitors,  1  Uitl  fIT.  Y.),  dlnancesare  duly  enfoTMd,"  cannot  Uod 
862  ;  Wendell  v.  Brooklyn,  29  Barb.  (N.  the  coiporation  to  pay  more  than  tbe 
Y.)  304  ;  Palmer  v.  Mayor,  Ac  of  New  hied  salary  or  compensation,  and  this 
York,  2  Sandf.  (N.  Y.j  BIS;  anU,  sec.  duty  does  not  authorize  that  officer  to 
316  J  Covington  v.  Hayberry,  9  Buah  employ  aaaiatant  or  independent  counsel 
(Ey.),  S04  ;  Andrews  v.  Pratt  (compenaa-  in  any  case,  at  the  expense  of  the  corpo- 
taon  (or  sale  of  county's  railroad  stock),  44  mtion.  Carroll  v.  St.  Louis,  12  Mo.  44 
Cal.  809  (1872).  Bpecial  iDStaucfa,  where  (1849);  Uemphia  v.  Brown,  80  WaU.  ZBS, 
» claim  for  oompensation,  in  the  abwmce  S21  (1878);  pal,  sec.  479.  Further,  as  to 
of  express  provision,  has  been  auataiued,  liability  of  city  to  attorneys,  see  the  chap- 
where  the  Law  has  Kqnired  a  public  officer  ter  on  Contracts. 

to  perform  a  doty,  attended  with  trouble  '  Heslep  v.  Baenmento,  S  Cal.  EBO 
■nd  expense,  clearly  ovUide  at  his  regular  (vote  of  S10,ODO  to  mayor  for  mentorioiu 
official  duties,  see  People  v,  Saperviaora,  services,  held  -raid);  Hatch  v.  Mann,  IB 
12  Wend.  (N.  Y.)  297  ;  Bright  v.  Sopei^  Wend.  (N,  Y.)  44  ;  reversing,  a.  c.  9  /ft. 
visors,  IS  Johns.  (N.  Y. )  242 ;  Msllory  v.  S62  ;  approved ,  Palmer  v.  Mayor,  ftc.  of 
Bnpervisoni,  2  Cowon  (N.  Y,),  S31  ;  lb.  New  York,  2  Sandt.  (N.  Y.)  818  ;  Ba- 
BSS ;  Detroit  v.  Redfield,  19  Hich.  S76  tho  v.  Salter,  Latch,  fi4  ;  W.  Jodes,  65  ; 
(1899);  McBride  v.  Detroit,  47  Mich.  23S;  B.  c.  Lane  t>.  Sewell,  1  Chitty,  176  ;  lb. 
B.  C.  49  Mich.  239.  If  a  county  attorney  895  ;  Morris  b.  Burdett,  1  Camp  218 ;  3 
goes  beyond  the  limits  of  his  county,  at  Ih.  Sli  ;  Collagban  «.  Hallett,  I  Caines 
the  instance  and  with  the  oonsent  of  the  (N.  Y.),  104  ;  s.  o,  CeL  *  C,  Cis.  179  ; 
county  board,  he  may  reoover  reasonable  Preston  r.  Bacon,  4  Conn.  471  ;  Shsttuck 
compensation  in  addition  to  his  salary.  «.  Woods,  1  Pick.  (Hsas.)  17S  ;  Bussier 
HnlTman  v.  Greenwood  Ck>.,  S3  Kan.  281  ;  «.  Fray,  7  Serg.  &  Rawle  (Pa.),  447  ;  Car- 
Bntler  o.  Neosho  Co,,  IB  Kan.  178  ;  Leav-  roll  v.  Tyler.  2  Har.  *  Gill,  54  ;  Smith  b. 
enworth  Co.  •.  Brewer,  6  Kan.  S07.  Smith,  1  Bailey  (S.  C),  70;  Debolt  •. 
Thii  snbject  is  disnissed  in  White  v.  Polk  Cincinnati,  7  OMo  St.  287  ;  Pilie  c.  New 
Co.,  17  Iowa,  4IS ;  p^  sec.  479.  Orleans,  19  La.  An.  374.  Payments  re- 
Where  salary  ii  fiMtd  lyg  ordinana,  O  eeived  by  one,  knowing'  the  agent  to  be 
ennnof  bi  changed  by  a  committee  or  in-  imaDthorized  to  make  them,  may  be  re- 
dlvidusl  membew  of  the  corporation  ;  nor  covered  by  the  principal  as  money  wrong- 
will  tlieir  promise  to  pay  exba  compenm-  tailj  bad  and  received.    Hie  people  an 


D.qit.zeaOvGoO»^lc 


{  286  OFFICBBS*   BALABIES.  817 

§  235  (174).  LUblUty  frf  CotpontloB  to  tbe  Offioer;  RlEbt  of 
Offlow  to  BBlvy.  — Where  an  officer  of  a  maoicipal  corporatioD, 
elected  by  the  people  for  a  specified  term,  is  imprqperljf  removed  by 
ihe  city  cowncU,  he  may  sue  the  corporation  for  his  salary  and  per- 
quisites for  the  time  intervening  between  his  removal  and  the 
expiration  of  his  term.^  It  ia  a  defence  to  the  corporation  that  the 
officer  vjaa  legally  removed ;  but  if  he  was  removed  contrary  to  law, 
it  ia  no  answer  to  the  action  that  the  corporation,  in  making  the 
removal,  acted  judicially,  and  therefore  is  not  liable  for  the  btpop 
it  committed.* 

not  Immd  t^  Mto  of  m  toviuhip  oommit-  (ISEfl).  Tbe  emrt,  is  ooniidsring  tba  Tvl» 

Ue,  ultra  vfrM,  MmctioDing  nnkwrol  pay-  qfdamaga  in  mcb  a  cau,  holds  that  th« 

meDta  to  a  c«Uwtor.    Demanat  v.  Naw  officai  eannot  racoTer  of  the  corponliiMi 

Barbadoea,  M  N.  J.  Ii.  601.     Tha  jvinci'  onuuel  laea  for  dofending  himwlf  Against    . 

pl«  in  the  text  op«t«tt*  to  deprire  a  pub-  the  chargca   preferred,  agaiiut  biiu,   bat 

lie  officer,  or  an  officer  of  a  miimcipal  ear-  may  recover  anoh   "  damages  aa  nectaaa- 

poration,  of  a  claim  fir  a  reworrf  offered  for  rily  raanlted  from  bia  amotion  from  offioo, 

a  aervice  which  ia  embmcad  in  his  official  vii.,  Au  miiary  and  parquiriU*."     18  Oa. 

or  legal   dutiea.     Gilmore  n.   Lewis,    13  168,  nipra.     But  tbe  corporation,   it  ia 

Ohio,  281,  where  a  coMUbla  nrho  arrested,  aoggeeted,  may  recoup  tha  aame  as  indl- 

a  thief  was  held  not  entitled  to  a  reward  viduala  who  improperlj  diamiM  aervants 

offered  by  the  defendant;   9.  r.  Pool  f.  employed   for  a  detenninate  period.      2 

Boston,  5  Cash.   (Uaas.)   SIO;   the  doo-  OreeitL  Et.  sec.  361  a.     But  sea  Unit«d 

trine  of  tbe  text  approved.     Decatur  •.  States  v.  Addison,  6  WalL  291  ;  Hoke  v. 

Vannillion,  77  111.  816  ;  Matter  of  Emsal,  Henderson,  i  Dev.  (N.  C, )  1.     That  the 

Gl  Conn.  G77.   Where  ajirvman  employed  corporation  cannot  that  reduce  the  amount 

aa  such  by  a  dty  brouglit  vat  for  a  rtward  of  recovec?,  see  eaaea  eited  in  tbe  notea  to 

offi^red  by  a  hnshand  for  the  rescue  of  tbe  thie  aectian.    An  action  against  a  city  to 

dead   body   of  his  wife   from   a  burning  recover  ealuy  cannot  be  maintained,  while 

building,  it  was  held  that,  aa  ituxunot  the  offi<»ia  occupied  by  a  ife/a>^  officer,  or 

hii  duty  to  Tiaeu*  a  perum  from  a  burning  nntil  the  right  to  tbe  office  has  been  adjn- 

building  at  tie  immiiunt  peril  of  Mm  own  dieatcd.   Selby  «.  Portland,  14  Oreg.  2iS; 

lift,  the  T«scne  could  not  be  said  to  be  in  tupra,  sec.  280,  note ;  poet,  sec.  27S. 
the  line  of  his  duty  so  at  to  preclude  him         *  Shaw    v.   Mayor,    &c.,   10   Oa.   468 

from  cUiming  tbe  reward.     Reif  s.  Paige,  (1S56);  Shaw  v.  Mayor,  kc.,  21  Ga.  380  ; 

65  Wit.  4M.     Whoe  a  person  before  be-  set  t.  c.  Mayor,  Ac.  v.  Shaw's  Admini*. 

iug  appointed    city   treasurer  agrred  in  trator,  26  Oa.  GBO.      In  tbe  casalast  cited 

writing  to  repay  to  the  dty  all  fees,  &c.,  in  it  was  decided  that  if  the  removal  of  ft 

excess  of  (2.000,  and  the  conncil  failed  to  city  offlcer  be  for  a  specified  canse,  not 

fix  his  eompeniation,  it  was  held   that,  warranting  tbe  removal,  and   the  officer 

while  the  agreement  was  invalid,  he  was  sue  the  oorporattou  for  his  salary,  as  a 

estopped,  by  having  rendered  and  srttled  defence  to  snch  action  it  may  aver  and 

his  acconntt,  from  claiming  more  than  the  prove  other  raattera,  good  in  Inw,  to  jnt- 

12.000.     Hobha  0.   Yonkera,   102  N.  Y.  tify  such  removal.     In  thus  holdinf;,  the 

13.     A  promise  by  a  cantUdate  to  serve  court  say  :  "  If  bis  term  of  office  had  not 

withoat  compensation  will  not  estop  him  expired  when  this  suit  was  instituted,  and 

from  claiming  his  salary.    State,  ex  reL  he  bad  moved  for  a  mondamiu  to  restore 

V.  Nashville,  IG  Lea,  897.   See  ante,  chap,  him,  instead  of  bringing  an  action  for  hit 

vi.  tec.  18S.  aalary,    the   conrt  would   not  have  inter- 

1  Stsdler    r.    Detroit,     13   Mich.    346  frred,  if  good  cause  for  hia  reniavsl  could 

;iS6G)i  Sbav  •.  Kiijot,  ie.,  IS  Oa.  488  have  been  shown,  altboa^  he  may  faava 
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§  236  (175).    LlsbUlty  of  the  Offlo«r  to  the  Coiporatioii   and  to 

Othaa.  —  Public  officers  (as  diatiuguished  from   corporate   officers), 

been   removed    irithout  notice.      Bex   e.  the  cauw  of  dismisgal  was  not  inquimble 

Mayor,  4«.,  2  Cowp.  623;  Tbe  King  v.  into  in  the  action.      Nolim   v.  New  Or- 

The  Mayor,  kc.,  2  Ttna  R.   182."  ~pei-  leans,  10  La.  An.  106  (ISSS).     JnU,  sec. 

McDonald,    J.  ;    25   Gft,    6fiO,    692.      Ste  2J0. 

Hobokfu  V.  Gear,  3  Dutch.  (N.  J. )  266,  UeclnrinK  an  office  and  the  proBpective 

Alilermen  held  not  to  be  iudividunlly  liar  fees  of  the  otHuer  not  to  be  property,  and 

ble  for  passing  an  unauthorized  ordinance  that  the  riglit  to  fees  grows  out  of  tirvicea 

depriving  a  mayor  ot  his  office.     Joues  v.  ptr/onnai,  it  was  daciJed  by  the  Court  oT 

L'lnng,  S5  MJas.   109 ;   infra,  tec.   237,  Appeals  that  a  municipal  officer  wbo  had 

note.     An   incDiubent  was  appointed  by  been  kept  out  of  his  office,  and  bad  not 

the  aldermen  and  removed  by  the  mayor,  perrormed  its  duties,  conld  not  luaiDtain 

who   nominated  a  anocasBor;  the  incum-  an  action  against  the  city  to  recover  the 

bent's  salaiy  did  not  cease  until  his  sue-  amount  of  fees  accruing  from  the  office. 

oeesor  was  conHnned.     White  n.  Mayor,  Smith  v.  New  York,  37  N.  Y.  filS  (1868); 

ft.',  of  New  Yoi^  4  E.  D.  Smith,  663  Saline  Co.  d.  Andemn,  20  Kaii.  298  ;  Do- 

(1855).     A  person  is  not  eatitled  to  the  Ian  v.  Mayor,  68  S.  Y.  279 ;  Hsdley  v. 

salary  or  a  public  office  unleu  he  both  ob-  Mayor,  38  N.  Y.   60S,    607,  per   Denio, 

taint  and  txercuti  the  office.     Farrell  v.  C.  J.     In  a  later  New  York  case  the  court 

Bridgeport,  46  Conn,  191.     Thus,  a  city  reviewed  the  previous  decisions,  and  held 

treasurer,  being  indicted  for  forgery,  the  that    the  payment  of  the  fees  or  salary 

mayor  and  council  e1i>cted  another  in  his  provided  hy  law,  to  an  officer  de  facto  for 

stead  for  the  balsnoc  of  bis  t«nn.     Upon  Bervii.-«8  rendered    before  a  judgniPnt  of 

bis  acquittal ,  —  Held,  that  be  could  not  re-  ousirr,  will  protect  a  municipality  af{aiust 

cover  the  salary  for  such  balance  of  his  the  clsim  of  the  officer  dejurt  for  the  same 

terra.     If  the  prosecution  was  miJicioua,  compsusation  ;  but  after   the  judjtmeat, 

lie  could  n-cover  in  tort  from  the  wrong-  the   compensation  for  services  rendered, 

doer.      Brunswick  v.  Fahm,  60  Ga.  100.  which  has  not  been  paid,  may  be  recovered 

So  a  poltcemou  who  has  been  found  guilty  by  the  officer  de  jure.     McVamy  v.  New 

ol  immoral  conduct  and  discbaiged  from  York,   80   N.    Y.    186;    SteubeDville   v. 

"his  office   by  a  board  of  police  commis-  Gulp,    38  Ohio  SL   18.      See  Benuit  v, 

eioners    having   jurisdiction,    cannot   re-  Wayne  County,  SO  Mich.  176,  Cootcy,  J., 

cover  from   the   city   his   salary   for  the  diasenting.    It  has,  however,  several  times 

remainder  of  his  term.     It  makes  no  dif-  been  decided  in  California  tbst  the  laiarg 

ference  that  the  commissioners  may  have  annexed  <o  a  pahlic  office  is  inadeni  to  the 

erred  in  their  judgment  on  the  evidence,  lit!e  to  the  office,  and  not  to  its  occupancy 

no  appeal  having  been  taken.     Queen  e.  and  CKercise,   and  that  the  right  to  com- 

Atlants,   59   Oa.    B18.     By  charter,    the  pensation  is  not  affected  by  the  fact  that 

power  to  appoint  policemen  was  conferred  an  visurper,  officer  defado,  has  discharged 

on  a   board   of  police,   composed  of  the  the  duties  of  the  office.     Dorsey  v.  Smith, 

mayor  and  recorders,  and  this  board  was  28  Cnl.  21 ;  Stratton  e.   Onlton,  Ih.  Ki ; 

authorized     to    d»ch«rge    policemen,    for  Carroll  p.  Siebenthaler.  S7  Cal.  IBS  (1869): 

cause,  and  to  "  decide  on  all  police  mat-  approved,  Meagher  v.  County,  6  Nev.  214 

ters  jicrtaining  to  appointments,   dismia-  (1869)  ;   where  a  city  physician,  wlio  wm 

sals,  4c.,  finnlly  ar\d  inithovi  appeal."    In  duly  elected,  but  kept  oot  of  his  office  hy 

an  action  for  wajtes,  lirou^ht  ogainat  the  the  prior  incumlient,  who  drew  the  salary 

city  by  a  policeman,  who  claimed  that  he  for  some  months,  was  permitted  to  coilei-t 

hail  been  appointed  for  a  y^ar,   and  din-  hia  bock  salary  from  the  city,     Mfinphi* 

tnissed  at  the  end  of  a  month,   witlinut  «.  Woodward,  12  Heink.  499.     An  n^r 

good  caiiac,   the  Supreme  Court  decided  unlawfully  deprived  of  kit  office  mny  mnia' 

that  the  board  having  diimissed  the  plain-  tain    an    action    againet   the   inlmder  f>r 

tiff  for  what  it  deemed  sufficient  cna'ip,  its  dnmaijcs;    in   such    case    the    measure   ot 

dectaion  was  final,  and  the  sufficiency  ot  daniaget  is  geneiaUy  the  salary  or  feea  k- 
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elected  purauant  to  statute  by  a  municipal  corporation,  are  not  the 
BtreaiUa  or  agents  of  the  corporation  in  such  a  sense  as  will  enable 
the  corporation,  in  the  abseuce  of  a  statute  giving  the  remedy,  to 


caTsd  by  the  intnider.  Nichols  v.  Mo- 
han, 101  N.  Y.  E2S;  Peopla  v.  Noku, 
10£  S.  Y.  fi39.  "The  saUry  follows  the 
legal  title."      Libbty,  J,,  in  AodrewB  v. 

Portland,  79  He.  434  (holding  alen  that 
in  mi  action  by  an  officer  tUjurt  for  hia 
salary  during  the  time  of  bis  aulawful  re- 
inoval  from  office,  the  city  is  not  entitled 
to  hare  deducted  from  the  sum  due  the 
uaoant  earned  by  htm  in  other  ways  dnr- 
uif{  that  time.  To  same  effect  is  Fitzsini- 
mons  V.  Brooklyn,  lOS  N.  Y.  536).  See, 
further,  ante.  sera.  21S,  note  ;  230,  note; 
Yto^\a  V.  Miller,  2*  Mich.  «8  (1872); 
Benoit  v.  Wayne  County,  tupra  ;  Phila- 
dtlphia  r.  Giren,  60  Pa.  St.  136,  jkt 
Thompson,  C.  J.  Eight  of  nmritipal  offi- 
cer to  retain  hit  aalary  in  hit  Dum  handt, 
denied,  where  it  was  his  duty  to  pay  all 
•cms  nceived  into  the  treaiinry.  New 
Orlenns  «.  Finnprty.  27  Ia  An.  flSl 
(137:^1;  B.  c,  21  Am.  Rep.  560,  referred  to 
infra,  note. 

Tbe  legnl  incambent  of  a  municipnl 
office  rendering;  service  is  entitled  to  com- 
pensHtion  nntil  he  hM  actual  notice  of 
bis  removsl.  Jarvis  v.  Mayor,  ftp.  of  New 
York,  2  N.  Y.  Leg.  Obs.  396.  Eqnity  will 
not  ordinttTily  etijoin  the  payment  of  the 
salsry  to  the  incumbent  pending  a  contest; 
tbe  bill  mast  show  grounds  for  eqnitable 
relief.  Colton  v.  Price,  CO  Ala.  124 
(1874);  Bruner  if.  Brynn  (against  inter- 
loper), 60  Ala.  523  (1874);  Field  d.  Com- 
monwealth, 32  Fa.  St.  478  (1849);  Ram- 
ahay,  In  re,  88  Eur.  C.  L.  174  (1S52)| 
Hennen,  In  rt,  13  Pet  230;  Qneen  r. 
QoTemars,  kc,  8  Ad.  &  El.  032  ;  Page  v. 
H  ivrltn,  8  B.  Mon.  (Ky.)  S48  ;  Bowerbauk 
B.  Morris  Wall.  C.  C.  B.  118,  In  The 
City  V.  Given,  flO  Pn.  St.  136,  the  plain- 
ti)f  acted  03  city  cammisyioner  far  some 
months,  when  it  was  decided  that  he  had 
not  bepn  duly  elected,  and  in  a  suit 
brnnght  for  his  aalary,  it  wns  held  tbn'  he 
could  not  recover,  becnu'c  he  had  not 
qualified  by  giving  Beciirity.  See,  anff, 
sec.  314,  note.  In  an  action  by  the  right- 
ful officer  on  a  tuperiaieaa  bond  given  in  a 
0  proceeding  by  an  intnider. 


the  measure  of  damages  is  the  full  amount 
of  the  salary  (where  tbe  office  has  a  fixed 
nlary]  received  hj  the  intruiler  pending 
the  o(>eration  of  the  tupenedeaa.  United 
States  V.  Addison,  e  Wall.  2»1,  See  Peo- 
ple I'.  Miller,  24  Mich.  458  (1872). 

"  Jt  is  a  grave  questiou,"  says  Sey- 
mour, 0.  J,,  "  whether  a  merely  dt  facto 
officer,  even  when  he  actually  perfonua 
the  whole  duties  of  the  office,  can  atfomt 
the  paymeyd  of  the  aalary.  The  authori- 
ties seem  to  be  that  he  canuot.  St«te  t>. 
Carrol,  88  Conn.  471;  Riddle  v.  Bedford 
County,  7  Sei^.  &  Bawle  (Pa.),  386; 
B«ntly«.  Phetpe,  27  Baib.  (X.  Y.)  624; 
People  D.  Tieman,  80  Barb.  (N.  Y.)  198. 
However  this  may  be,  it  is  clear,  we  think, 
that  the  aalary  of  an  officer  is  not  due  to 
parties  who  are  neither  officeni  dt  jure,  nor 
de  facto."  Samia  v.  King,  40  Conn.  298 
(1873). 

Respecting  tiahi/ily  of  an  intruder  to 
the  officer  de  jure  for  lalary  and  fta  rt- 
ceivcd,  and  when  an  action  will  lie  for 
money  bad  and  received,  Glascock  t>.  Ly- 
ons, 20  Ind.  1;  UouKlas  p.  State,  31  Ind. 
429;  Dorsey  v.  Smythe,  28  Cal.  21 ;  Strat- 
ton  0.  Oulton,  lb.  44;  City  v.  Given,  90 
Pa.  St.  136;  Allen  v.  McKean,  1  Sumn. 
276;  State  v.  Sherwood,  42  Mo.lTS;  Hun- 
ter 11.  Chandler,  45  Mo.  4S2;  a.  c.  10 
Am.  Law  Reg.  {n.  e.)  440,  and  note; 
Boyter  v.  Dodsworth,  6  Tenn  B.  681; 
Sadler  B.  Evans,  4  Rurr.  1984;  People  T. 
Miller,  24  Mich.  4S8;  NicboU  v.  McLean, 
101  N.  Y.  526;  People  B.  Nolan,  102  N. 
Y.  539.  The  right  oXtei-off  in  respect  of 
his  salary  was  denieil  toa  munici|ial  officer 
where  it  woa  the  duty  of  the  nfficer  to  de- 
posit all  moneys  reneived  in  the  trea.=nry, 
and  where  it  waa  provided  his  salary  was 
to  be  paid  in  a  specific  manner.  The 
decisions  of  the  Supreme  Conrt  of  the 
I'liitM  States,  allowing  equitable  tii-nff 
in  auch  rases,  were  distinguished  Kew 
Orlenns  B.  Finnerty,  27  La.  An.  681 
(1876);  B.C.  21  Am.  Rep.  669,  If  th« 
city  is  liable  at  once  to  suit  by  the  officer, 
why  deny  the  right  of  tel-off! 
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maintain  actwns  against  meh  qfficen  for  Degligence  in  the  diacharga 
of  their  official  duty.  This  principle  does  not,  it  is  believed,  apply 
where  the  corporation  is  injured  by  the  Diligence  of  \ia  own  oj^cers ; 
but  even  in  such  case  the  recovery  in  the  absence  of  statute  can 
only  be  for  want  of  fidelity  and  integrity,  not  for  honest  mistakes.^ 
To  protect  the  pnblic,  however,  officers  are  uaually  required  to  give 
bonds,  in  which  case  they  are  of  course  liable,  as  we  have  seen,  ac- 
cording to  the  conditions  thereof.'  They  are  also  liable  on  common- 
law  principles  to  individuals  who  sustain  special  damage  from  the 
failure  to  peribrm  imperative  and  ministerial  duties.' 

§  2.^7  (176).  Sanift  Bubjeot.  —  In  this  country  the  officers  o/mu' 
nicipal  corporations  are,  in  many  respects,  public  officers,  being  clisrged 
by  legislative  enactment  with  duties  which  concern  both  the  corpo- 
ration and  the  public  at  lai^e.  The  duties  and  liabilities  of  such 
officers  to  the  corporation  fall  within  the  scope  of  this  treatise,  and 
have  been  considered.  But  their  individual  rights  and  their  duty 
and  liahility  to  others,  upon  contracts  and  for  torts,  are  not,  strictly 
speaking,  embraced  in  the  plan  of  the  work.  They  are,  however,  so 
germane  to  it,  and  reflect  so  much  light  upon  the  subjects  which 
are  herein  treated,  that  it  has  been  thought  that  a  brief  reference 
to  some  of  the  more  important  rules  and  adjudicfttions  was  desirable, 
and  this  has  accordingly  been  made  in  the  note.* 

1  Parish    in     Bherlntme    r.   Fiake,    S  cover  monpf  illegally  allowed  for  claima. 

Cosh.  (MaAs.)  264,  2tIS  {1851 ),  npinioD  by  the  complaitit  ahoald  ftvei  the  nature  of 

Dtwey,  !.;  ciUs  White  t>.    Philipaon,  1(J  ths  claims  :  it  should  he  broitght  by  the 

U?t.   (Mu»)   IDS;   Trnfton   v.  Alfred,  3  legal  officer  of  the  connty,  but  if  by  &tjiK. 

SbepL  (16  Ml-.)  aCS;  Kendnll  i>.  BtakfB,3  psyer,  the  cnmplaint  should  allrge  facts 

Hov.  87i  Comm  an  wealth  v.  Gentfacr,  17  showing  the  officer's  neglect  or  refuwl  to 

Serg.ftBaw1e(Ps.].13S:WilBono.May()r,  act.     Hedgea  d.  Dam,  72  Cal.  G20. 

4c.  of  New  York,   1  Denio  (N.  Y.),  5fl5;  Pertomd  liahilUy  o/munieipai  eoundl- 

Hancock  v.   Haxzant,   12  Cuah.   (Mass.)  Ian  to  the  corporation  for  mUapproprio- 

112:  Lincoln  ir.  Chnpin,   132  Masx.  470;  tion  of  its  funds  ;  see  Municipally  of  East 

Minor  v.    Bank,   1  Pet.  (U.  S.)  40,  6<).  Nixwari  u.  Eonemon,  18  Upp«r  Can.  Q. 

Where  a  aurveyor  of  bifihwayB   has,  by  B.  68B;    of  treasurer  for   paying   money 

law,  a  discretion  aa  to  the  kind  of  repsirs,  on  an  illegal  order  or  reaolntion.     Doniela 

and  exerciivs  his  beat  judgment  and  acta  r.  Bnrford,  10  Dpper  Can.  Q.  B.  481. 

in  good  fsith,  tfae  corporation  for  which  *  Supra,  sees.  214-216. 

he  seta  is  bound,  and   cannot  defeat  his  *  Infra,  sec.  237,  oAte  and  cases;  fori; 

recovery   for   the  price  of  materials  fur-  chap,  itiiii. 

nisbed,  by  ericience  to  show  that  the  re-  *  Spits  by  Poblio  Officxbs.  — Aii- 

pairs  were  not,  in  fsct,  necessaiy.     But  it  lie  offie^i  have,  in  general,  tpomtr  to  me 

would  be  otherwise  if  fraud  or  comiption  comtDenaurub!  with  their  dotiea.     If  offi- 

were  shown.     Palmer  c.  Carroll,   4  Post,  cera  of  a  corporate  body,  suit  should  ba 

|S4  N.  H.)  314  (18»1).     See,  aJHO,  People  brought  in  the  name  of  Hit  eorparatioK, 

V.  Lewis,  7  Johns.  |N.  Y.)  73;  Seaman  B.  upIpbs  the  statute  direct  otherwise.    3ho<* 

Pntten,   2  CaJnes  {TS.  Y.),  312.      In  nn  k.  State,  fl  Ind.  113;  State  v.  Rush,  7  Ind. 

action   ngninst  count;  supervisors  to  re-  221 ;   SaperriBora   v.    Slimpwin,   4   Tlill 
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§238  (177).    AjnoUon    and    Diif ranohlaement ;    tba    two    dlstla- 

gnlalled ;   ""£"«'*   deoialoiw   ••   to  DtalranoblBBinant   InappUokble   In 

tbia  aonntiy.  —  The  eleiumitaiy  v/oika  treat  of  Amutiuu  and  Dis- 

(N.  y,).  186,  wid  aaea  cited;   Todd  «.  Etidekoe;    Pboop  of  Tttlb  or  0»- 

BirdiuJl,  1  Cow.  (N.  Y.)  200,  and  cta»  nciAL  Csakactkk  ;  Acn  and  Decu- 
citsd  in  note;  Jauaen  v.  Oatrauder,  1  Cow.  katiuns  ;  Ubh  Gestab.  —  Whfre  the  an- 
(K.  y.)  670',  Cornull  r.  Uuilfurd,  1  Denio,  thority  of  au  ofticer  of  a  public  corpora'- 
[S.  Y.)  SIO;  compare  Commiasiouen  v.  tion  cornea  iacideiitBlty  in  qnestion  in  an 
Pmry,  G  Ohio,  57;  Baroey  o.  Biuh,  9  Ala.  action  iawhicli  be  is  not  apart;,  it  is  axt- 
Hi;  VaoKeaTeQE>.  Johnson,  3  Denio,  I8K;  ficient  to  ahow  that  he  waa  an  acting  offi- 
TacuQiBeb  v.  Phillips,  G  Neb.  SOS  (1377);  cer,  and  the  r^ularit;  at  hia  appoinbnutit 
Begents  of  State  (JniTcnity  d.  MuCud-  or  election  cauQot  be  made  a  queetion. 
nell,  5  Neb.  423(18771-  ^'>'  '*  ^^  ^'^^  Proof  thai  he  U  anading  officer  a  prima 
luitd  that  a  public  o^eer  eaaawsl,  without  foot  atidaux  of  hia  election  or  appoint- 
dieaidof  aatatnte,  maintain  a  tiit  in  hit  meut,  a£  well  as  of  his  baring  duly  qnali- 
ovnnanu,  althon^  be  may  have  taken  a  Ged,  But  if  he  relies  alone  on  proof  ol  ^ 
note  or  contract  to  himself  individually,  if  due  election  or  appoiatmeut,  uuch  electioD 
tiie  consideration  for  auoh  a  note  or  con-  orappointmeutmuBt  belegallyestablishBd. 
tract  be  a  liability  to  the  State.  The  Pierce  b.  Ricbardaon,  37  N,  U.  306  (1858]; 
ground  of  tbia  rale  is  public  policy,  ^  to  Tucker  v,  Aiken,  7  N.  H.  113;  Johnson 
diacourage  public  officeia  from  transacting  e.  Wilson,  i  S.  H.  202;  Biiker  v.  Shep- 
ill  their  own  oame  the  business  of  the  hard,  t  Foat.  (24  K.  H.)  212  {18G1),  and 
pnblic.  Ennter  v.  Field,  20  Ohio,  340  cases  cited;  B«an  v.  Tbompeon,  19  N.  H. 
(I8S1);  Irish  n.  Webeter,  6  Greeiil.  (Me.)  260;  Blake  v.  Sturdevant,  12  H.  H.  573; 
171;  Gilmora  d.  Pope,  5  iiaia.  4S1.  if  burgesa  c  Pue,  2  Gill  {MdJ,  264.  Anit, 
the  obligation  la  taken  to  the  officer  as  sec.  213.  An  officer,  even  vihen  jialify- 
agent,  or  in  hia  official  capacity,  the  action  ing  may  prima  facie  estahliab  his  official 
i*  properly  bronght  in  the  name  of  the  character  by  proof  of  general  rtpulaivm, 
government  iKueficially  interrsted.  Da-  and  that  he  acted  as  such  ol&cer.  Jahu- 
gan  v.  United  States,  3  Wheat.  172;  e.  p.  eon  r.  Hteadman,  S  Ohio,  94;  followed, 
Cnited  States  v.  Boice,  2  McLean,  S52;  Eldred  v.  Seaton,  G  Ohio,  21S;  Bcriy- 
United  Statrs  v.  Barker,  2  Paine  C.  Ct.  man  o.  Wise,  4  Term  R.  366;  Potter  v. 
162;  2  Paraons  on  Notes  and  Bills,  4&1,  Luther,  S  Johaa.  431;  Wilcoi  v.  Smith,  S 
and  other  casea  cited.  An  action  by  a  Weud.  £83;  Peopled.  HcKioney,  10  Hich. 
{nblic  officer  doea  not  abcUe  by  the  cipi-  G4.  But  it  is  not  enough  to  show  that 
ration  of  bis  term  of  office.  The  suit  Diay  the  officer  was  acting  officially  in  the  par- 
he  continued  in  hia  name  until  its  termi-  ticular  instance  in  controversy  in  the  case 
nation,  or,  by  the  practice  in  many  of  the  upon  trial,  and  in  which  his  authority  is 
States,  his  successor  may  be  substituted,  queetioned.  Hall  v.  Manchester,  3E>  N.  H. 
Kellar  e.  Savage,  20  Me.  IBS  (1841);  295(1858).  •■TXiemertatiingin  ajnOdie 
Todd  D.  Binlsall,  1  Cow.  (.S~.  Y.)  260;  capacity  is  aufficient  ^ma /luu  proof  of 
Haynes  v.  Covington,  13  Sm.  &  Mar.  (21  proper  appointment;  but  it  ia  only  prima 
Miss.)  408;  Grout  d.  Fancher,  G  Cow.  /octf  presumption  and  is  capable  of  being 
(N.  Y.)  309;  Colgrove  r.  Breed,  S  Denio  rebutted."  Per  L.>rd  Colrridge,  C.  J.,  in 
(f.  v.),  125;  Mancheater  n.  Herriogton,  Regina  r.  Rolierts,  36  Law  Times  Rep. 
ION.  V.  164;  Upton  ti.  Starr,  3  Ind.  G3B;  690  (1878);  h.  c.  6  Am.  Uw  Rep.  414. 
Denver  *-  Dean,  10  Col.  37G.  OflScera  Paai,Bf:.  276,  note.  An  acting  offii^er  is 
cannot  be  impleaded  as  individuals  for  estopped  to  dispute  the  validity  of  hia 
acts  done  in  the  enercise  of  their  corporste  own  appointment  and  election.  Stste  ». 
poweis.  Smith  v.  Stephan,  66  Md.  381  Sellers,  7  Rich.  Law,  388;  State  v.  May- 
(injunction  against  office™,  as  individuals,  berry,  3  Strob.  144. 
to  iTstrain  them  from  issuing  fnnding  Acts  AND  DrjruiHATloNB  of  officers, 
bonds,  as  authorized  by  law,  denied).  when  evidence  for  or  against  the  corpo- 
■VOL.  1.  -  21 
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francliisement  together:  indeed,  formerly,  the  important  distinctioD 
between  the  two  was  not  observed.     Amotion  relates  alone  to  o^ 

ration.  Uitcliell  v.  Rockluid,  i1  He.  officer,  Dot  aathorized  to  act  apan  the 
sail;  Janluu  v.  School  District,  38  Me.  164  DDtiuc.  Nicbols  v.  Boaton,  98  Uus.  89 
n8<14);  Horrell  v.  Dixdald,  30  Me.  157;  (1S67J;  ante,  seos.  208,  208;  pod,  ctup. 
County  B.  Simmons,  5  Gilm.  (10  111.)  Sltl;  xxiii.  Index,  title  ifoCiee. 
Kuili-ood  Co.  B.  lagiea,  15  B.  Uon.  (Ky.)  Indictubj^t  of  Public  and  Cobto- 
637;  Glidden  v.  Unity,  S3  N.  H.  577;  ratk  Officess.  —  "  A  public  officer,"  it 
Toll  Co.  v.  BettswQTth,  80  Conu.  880;  ii  dscUred  iu  North  Caroling  "entnutod 
Baniea  v.  Pennall,  2  H.  of  L.  CaM.  4U7;  with  drlinite  powsra  to  be  rxerci»ed  for 
Cumen  v.  New  York,  79  H.  Y.  Bll.  Bee  the  beatfit  of  the  commnuity,  who  wick- 
cha[itBr  ou  Corpcrato  Kecords  and  Docu-  edly  abuaea  oc  fraudulently  exceeda  them, 
luents,  pott.  The  aela  of  the  officers  of  la  puuisluible  by  indictment."  State  «. 
municipal  corporatione  in  the  line  of  their  Ql&agow,  N.  C.  C»af.  R.  186,  187  (indict- 
official  duty,  auii  within  the  scope  ol  their  ment  of  Secretary  of  State);  State  v.  Jos- 
authority,  an  binding  npou  the  body  tices,  &c.,  ^  Hawlu  (X.  C),  IM  (when 
they  repreeeut ;  aiid  deciuraiunu  and  ad-  county  authuiities  indictable  far  non- 
niisaimui  HCconi[iBnying  such  acts  as  part  repair  of  jail};  are  Paria  v.  People,  27  111. 
of  tlie  ra  geatie,  calculated  to  explain  and  74 ;  State  v.  Comm'rs  of  Fayetteville  (nim- 
unfold  their  chancier,  and  not  narrative  te]wir  of  streets),  2  N.  C.  Law,  R17  ;  lb, 
of  [aat  transactiona,  era  competent  evi-  633;  2  Murph.  871;  State  *.  Fishblate,  8S 
drnue  agaiost  the  corporation.  To  rrnder  N.  L'.  654;  SUta  c.  Hall,  67  N.  C.  474. 
such  declamtioDH  acd  admissiouti  evidence,  But  see  as  to  street  commiaaioner,  Graf- 
tbey  must  accconipany  acta,  which  acts  fins  v.  Commonwealth,  3  Ps.  (Proa.  1e 
must  be  of  a  natui-e  to  bind  the  curpomte  W.)  C02;  State  tr.  Coiiim'ra,  Walk.  (Mias.) 
body.  GlidiiHD  V.  Unity,  33  N.  H.  671  868.  Indictment  of  municipal  offirars  for 
(1856);  Perkins  v.  Railroad  Co.,  44  N.  H.  Tiolation  of  charter.  Pl-ople  e.  Wood,  t 
223;  Grimes  v.  Keene,  52  N.  H.  830;  Park.  Cr.  K.  144;  Hammar  r.  Covington, 
Harpswell  ir.  PhippeburR,  28  Me.  813j  8  Met.  (Ky.)  494;  State  b.  Shelbyville,  4 
CuUin  ».  Plymouth,  4B  N.  H.  173;  Hop-  Sneed  (T.'nn.),  176;  SUta  v.  Shield^  8 
kintoD  ir.Springlielit,  12N.  U.  328;  Pitts.  Bluckf.  (Ind.)  151;  Uthrop  t>.  State,  ft 
fii-ld  V.  BsrnstPtid,  40  N.  H.  477;  Canaan  Bbckf.  (Iiiil.)  502;  Stale  v.  Burlington, 
0.  Hanover,  49  N.  H.  416;  Gray  r.  Rol-  36  Vt.  521.  RcquMlcs  of  iadiclinent  for 
UDefonl,  63  N,  U.  2.^3  (1878);  s.  c.  21  Alb.  non -peri  ormnnce  of  o(fl<:ia1  duty.  Wattles 
L.  Jour.  76.  "  A  mauicipid  corporation  b.  People,  13  Mich.  446;  State  v.  Mayor, 
may  be  ealoi>ptd  hy  the  action  of  its  proper  11  Humph.  (Tenn.)  2ir;StJite».  Comm'i^ 
officers,  when  the  corporation  is  acting  in  4  Dev.  (N.  C.)  345;  3  Chitty  Crim.  Law, 
its  private,  as  contradistinguisheil  from  6S6,  606,  for  ptecedents  of  indictments 
its  governmeotal,  capacity,  atid  has  lawful  against  curponitiotis.  Criminal  in/orma- 
power  to  do  the  act."  Fcr  ScholJUId,  J.,  tton  a^inst  municigial  officers.  Wilic. 
Chicago  f.  Sexton,  US  lit.  230.  Corp.  315-^18;  Rvi  <•.  Watson,  2  Term 
NoTiCETiiOrFtCERa.  — Where  the  offi-  H.  204;  lb.  198.  Indictment  ofpinatinw 
ccrs  or  agents  of  a  public  corparation  have  nicipal  car^ratimu.  See  chapter  on 
DO  powers  or  dntien  with  respect  to  a  ^ren  Remedies  against  Illegal  Corponte  .Acts, 
matter,  their  indiriilnal  kTiowledfre,  or  the  ptwf,  sees.  931,  0S3. 
individual  knowWfieof  the  inhahitantsor  LiAniuxT  OF  Officer  for  Motrairt 
voters,  dues  not  bind  or  affect  the  corpora-  Efa'BIVed.  —A  public  or  municipal  offi. 
tion.  Harrinston  v.  School  District,  30  cer,  who  is  required  to  account  for  and  pay 
Vt.  15r>  (tSr.S);  Angell  h  Amex  Corp.  si-c.  over  money  that  comes  into  his  bunds,  u 
239;  Hnyden  n.  Turnpike  Co.  10  Ma.<u.  liable  thoii!;h  it  be  -stolen  without  his 
S97.  The  mayor  is  chief  executive  offi-  fault,  nnless  i-eliered  from  this  responii- 
cer  of  the  citv,  and  notice  to  him  of  s  bility  bv  statute.  Halbert  e.  State,  2S 
nuisance  is  snffii'icnt.  when  it  would  not  Ind.  125  (18ni);  Mn«y  r.  Shattuck.  1 
be  to  the  clerk,  who  is  only  a  reconling  Denio,  233  ;  Morbeck  v.   St«te,  28  lad. 
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eerg;  disfranchisement,  to  corporators  or  memba-t  of  the  corporation. 

Amotion,  therefore,' is  the  removal  of  an  officer  in  a  corporation  hom 

86  ;  Hancockn.  Hszzard,12  Cn»h.  (Masa.)  Belknap  v.  Rheinhart,  2  Wend.  (N.  Y.) 
112  ;  Clay  Co.  v.  SimouseD,  t  Dak.  Tcr.  375  ;  Adams  v.  Wbittla(s«y,  3  Cuun.  S60  ; 
403  ;  affirmed,  Clay  County  n.  Simonsen,  8  CoDD.  329 ;  Hammankold  v.  Bull,  et 
2  Dak.  Ter,  112;  Egremont  v.  Benjimin,  a!.  {"State  capitol  eommissionera  "  )  II 
125  Usw.  15  ;  State  E>.  Lewenthall,  56  Rich.  (S.  C.)  Law,  i»3  :  Lesley  t>.  Whiu-, 
MUs.  589  ;^State  t>.  Povell,  S7  Ma  39S  ;  1  Speera,  31  ;  Young  ir.  CuiumiaBiouers 
Statu  V.  Gates,  67  Mo.  139  ;  InglU  v.  of  Roods,  2  Nntt  k  McC.  637 ;  Milter 
State,  61  Ind.  212;  0oited  States  v.  v.  Ford,  i  Rich.  (S.  C.)  Law,  376;  3.  C. 
Prewiott,  3  Ho«.  (U.  S.)  57S  ;  Common-  i  Stiob.  313  ;  Copes  v.  Hathews,  10  Sm. 
wfalth  ir.  Comly,  i  Pa.  St.  872  ;  Suts  ft  MaRh.  (18  Miss.)  398;  Tucker  n. 
».  Harper,  6  Ohio  Si.  707;  Henij  ».  Shorter.  )7  Ga,  620  ;  Woodbridge  r.  Hall, 
State,  98  Ind.  881.  And  a  direction  to  a  47  H.  J.  L.  (18  Vrooin)  388;  Hall  e. 
public  officer  (r.  g.  a  coonty  treasurer)  how  Cockrell,  28  Ata.  507  [1856);  hut  quart, 
and  where  to  keep  the  money  (e.  ^.  in  a  aa  to  its  correctness.  ]d  Nicksrsou  e. 
nfe  proTided  by  the  county),  if  made  by  Dyer,  105  Maas.  820,  the  agetUi  or  com' 
■  board  or  authority  haviuj;  no  legal  eon-  miltte  of  a  toiea  were  held  not  to  be  per- 
trol  or  power  over  the  matter,  will  not  be  aonally  liable.  A  public  offictrr  contrai^ting 
a  defence  to  such  officer  if  the  mocey  ia  with  a  party  who  knows  the  extt^nt  of  his 
itolen  from  the  safe.  Hnlbert  n.  State,  authority  is  not  personally  liable,  uuless 
tuprn.  In  a  snit  against  a  tax-collector  to  such  intent  is  clearly  expressed.  Broad- 
recover  money  received  bj  him,  it  is  no  well  v.  Chapin,  2  IlL  App,  611;  piM, 
defence  that  he  received  the  money  on  chap.  liv.  In  the  abwace  of  a  promion 
acconnt  of  taxes  which  the  legislature  had  to  the  contrary,  an  officer  of  a  nmniciial 
no  constitutional  jKiwer  to  impose.  Waters  corporation  ia  not  disabled  from  en  ten  ug 
«.  State,  1  Gill  (Md.),  302(1843);  Thom]>  into  a  contract  with  it.  Mnnicipotity  f. 
son  t>.  Stickney,  6  Ala.  579  ;  Evens  d.  Caldwell,  3  Kob.  (U.),  368  (1842).  See 
Trenton,  4  Zabr.  (24  N.  J.  L. )  764.  Treas-  on  this  point,  pntt,  sec.  292  end  note.  It 
nrrr  hrld  not  entitled  to  credit  for  money  is  held  that  where  the  oHiiM^ri  of  a  pub- 
paid  contmctnrB  upon  warrants  not  drawn  lie  or  municipal  corporation,  acting  offi- 
acconling  to  the  charter.  McCotmick  v.  ciMy  and  under  an  innocent  mistake  of 
Bay  City,  23  Mich.  457.  tlie  law,  in  which  the  other  contracting 
Liability  or  0?p[i-er  oh  CftSTRAcra.  party  equally  partici[iated,  with  equal  op. 
—  Pnhlic  and  munici]ial  officers  are  rmi  portunities  of  knowWge,  neither  party  at 
pera-nvilla  liable  m  nm/nicW  within  the  the  time  looking  to  penmnal  liability,  the 
scope  of  their  authority  and  Hue  of  duty,  officers  are  not,  ia  nuA  wise,  periorviHy 
unless  it  is  very  appan-nt  that  they  in-  liable,  nor  is  the  corporation  liable.  Hniw- 
tended  to  bind  themselves  personally,  ton  r.  Clay  County  (tlnauthoriied  contract 
Hachaathit.  Haldimiind,lD.&E.Tenn.l72,  by  towriship  trustees  for  the  erection  of  a 
and  Hodgson  n.  Dexter,  1  Cranch.  345,  bridge), 'IS  Ind.  396  (l.=6-2);  Bonrdman  v. 
are  the  leadinj;  oases.  The  question  ia,  Hayne,  29  loini,  33!*  (1870);  Duncan  v. 
To  whom  was  the  credit  fiivcn  ?  Did  the  Miles,  32  III,  63-2  (1863),  and  cases  cited  ; 
defendant  contract  in  Itis  public  or  jirivate  Ogilen  V.  Raymond,  22  Conn.  379  (1853); 
capacity  r  Sfc  Oluey  u.  Wickes,  18  Johns,  Domeron  o.'invin,  8  Ire.  Uw  (S,  C), 
(N.  Y.)  122,  wh^re  the  promise  was  held  421  (1813):  Hite  t.  (Jootlmnn,  1  Dev.  & 
not  jwrsonal.  Compare  King  r.  Butler,  Bat.  E.).  (N.  C.)  361  (133(1);  Ives  v.  Hu- 
15  Johns.  (N.  Y.)281;  Gill  p.  Brown,  12  let,  12  Vt.  314  (1840);'  Stone  r.  Huggins, 
Johns.  (S.  Y.)  385  ;  Walker  v.  Swartonf.  28  Vt  617  ;  Tui'ker  v.  Jusliees,  13  Ira. 
/*.  444  ;  Mott  v.  Hicks,  1  Cow.  (S.  Y.)  Lflff  (>■'.  C)  434  ;  Di>y  r.  I.ep,  4  Jones 
513;Sheffieldp.  Wat«on,8Caines(N.Y.),  (Uw).  233;  Tucker  v.  Shorter,  17  Ga. 
fi9;  commented  on,  12  Johns.  443;  Brown  620;  Copes  f.  Mnlhen-s,  10  Sni.  It  Mnrsh. 
r.  Rondlelt  (full  discussion),  IS  N.  H.  (18  Miss.)  398;  Hall  r.  Cockrell.  28  Ala. 
360  (1841),  and  oases  cileil  and  criticised  ;  507  ;  compare  Potts  b.  Henderson,  2  Ind 
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bis  office,  but  it  leaves  him  still  a  member  of  the  corporstioD.    Dis- 
tmiichisemeut  is  to  destroy  or  take  away  the  franchise  or  right  of 

(Ckrtor)   327  (ISGO);   Lvoa   >.  Irish,   CS  >rd   v.  Keefer,   63  111.   117  ;   Hnmplucyi 

Miuh.   6I&      Liability    under  statute  of  v.  Menra,  1  Man.  &  Ryl.  187  ;  Bollon  v. 

tmstees  or  directors  of  public  norks  who  Crowtbet,  4  DohI.  &  HyL  195  ;  Uuria  *. 

make  unauthorized  contracts.     Higgina  v.  Bakei,   4  Maule  &  Selw.   27  )    Bacheller 

Livingstone,  4  Dow,  841;  F&rrott  v.  tyre,  v.  PiDkham,  6B  Me.  253.     See  also  Lane 

10  Bing.   283  ;    Wilson   c   Goodman,   4  ir.  Cotton,  1  Sulk.  17  i  Story  Ai  Agency, 

Hare,  54.  S20  et  xq.  ;   Story   on   Bail.   800,   302; 

Tai-Collector'b   Pebwnal    Liabil-  Martin  f.   Mayor,  Ac,,   J   Hill  (N.   Y.), 

ITT  TO  Tkibd   Pkkmnb.  —  Tut-collector  646,   6S1  ;    Mayor,   &c.  v.  Fune,  8  Hill 

liable  in  trespass  who  seizes  without  color  (N.  Y.),  612,  618.     City  liable  for  negti- 

of  law  for  tax  assessmeDt,  or  under  an  un-  gence  in   niaking    public   improvcinenta, 

coDstitutiona]  law.    McCoy  v.  Chilltcothe,  though  it  \v-x  the  contract  to  a  contractor 

8  Ohio,  370  ;   Kagnet  v.   Wsde,   4  Ohio,  who  bi  to  perform  it  under  the  supervision 

107  ;  Looiuis  V.  Spencer,    3   Faige,     150.  and  direction  of  the  city.     Chicngo  v.  Der- 

But  >  coUector  whose  warrant  is  in  due  mody,  01  111.  431 ;  Cliica^  v.  Joiiey,  60 

fonti,  with  Dothiug  on  its  face  to  show  the  111.  383.  More  fully  on  this  point  see  jMsf, 

ill^ality  of  the  tax  or  the  want  of  author-  chap,  xxiii.;  Wright  e.  Hoebiook  {full  dis- 

ity  in  the  assessors  or  previous  offio^ni,  cusaion),   62  N.  U.  120  (lST2)i  a.  c.  IS 

will  be   protected  in  executing  it,   even  Am.  Rep.  12. 

though  the  tax  be  uot  lawfully  assessed.  Liabiutt   of  Fcbuc  OrriCEBa  fok 

Chegary  v.  Jeokins,  1  Seld.  (5  N.  Y.)  370  Acts   Judicial    in    their   Natuhb,  — 

(1801);  affirming  s.  c.  3  Sandf.  Sap.  Ct.  Officers  at«  not  liaile  for  honest  errors  or 

It.  4U9  ;  Abbott  v.  Yost,  2  IJeuio  (N.  Y.),  mistakeN  of  judguienl   as  to  acts  within 

SO  ;  Savacool  v.  Boughton,  S  Wend.  (N.  the  scope  of  their  authority,  judieiai  in 

Y.)  170  (1E30),  leading  case;  DowniRK  v.  their  nature,  in  the  absence  of  malice  oi 

Bugar,  21  Weud.  178  (wairant  of  justice  comiption,  or  statute  imposing  the  lia- 

to  oTerseers  of  poor);  Alexnadero.  Hoyt,  bility.   Pott,  chape,  iiii.  and  xxiii.;  Ram- 

7  Wend.  (N.  Y.)  89;  Clark  v.  Halleck,  10  sey  v.  Rtley,   13  Ohio,  157  ;  aieward  v. 

Wend.  (N.  Y.)  007;   People  u.   Warren,  Southard,  17  Ohio,  402;  Cod  well  o.  F.m- 

6  Hill  (N.  Y.),  440  ;  Webber  n.  Gray,  24  rie  (rood  suj^ri'isor),  4  Ind.  208  ;  Bartiett 

Wend.  (N.  Y.)  4B6  ;  Loomia  r.  Speiicor,  •.  Crazier  (highway  overseer),  17  Johns. 

2    Paige,   163;  Little  v.  Merritt,  10  Pick.  (N.  V.)  ISV ;  Freeman  v.  Cornwall  (high- 

(Mass.)   647  ;    see  Suydsm   r.   Keys.  13  way  overseer),  10  B.  470  ;  McConnell  v. 

Johns.   (N.   Y.)   444;   Gale  c.   Mead,  2  Dewey    (ruad    supervisor),    5   Neb.   385 

Denio  (N.  Y,),  160  ;  Ih.  232  ;  Euston  v.  (1877) ;    Johnson    v.    Stanley,     1    Root 

Callender,  11   Wend.  (N.  Y.>  SO  ;  Clark  (Conn.),    245;     Toivnship    v.   Carey,   3 

r.  Norton,  49  N.  Y.  243.     Liahilitv  of  as-  Dutch.  (N.  J.  L. )  377  ;  Wateta  b.  Water- 

»esaor.     Dorwin  v.  Strickland,  67' N.  Y.  man,  2  Root,  214  ;  Craig  v.  Burnett,  38 

492(1877);   Harahman  e.  Winterbnttom,  Ala.  728;  Slate  r.  Dunnington,  12  Md. 

123  U.  8.  215.  8*0 ;  Commissioner*  o.  Nesbitt,  11  Gill  & 

Pbbhosal  Lubiutt  ov  Ppblic  Op-  J.   (Md.)  60;   Woodmft   v.   Stewart,   63 

FICFRS    FOa    ACTB    OT    ScBORDlNATEB  ;  Alft.  208  (aftiou  against  major  acting  aa 

Eesposdeat  StJPERlOR.  —  Public  officers  jndgf  f<-r /aim  impritonmaU].   East  River 

are  not  liable  for  the  misconduct  or  mal-  Gas-Light  Co.  v.  Donnelly,  93  N.  Y.  667. 

feaennoeofsneh  persona  as  they  are  ni/iiTfrf  Liability   whet*  the   officer's  function  is 

to  employ  ;  the  reason  here  being  that  the  qvam  judicial.  Wilkes  «■  Dinman,  7  How. 

maxim  of  rtfjiotuVai  mperior  has  no  appU-  89  (where  the  snbjpct  is  much  considered, 

cation,  there  being  no  freedom  of  choice  as  and  malice  or  wilful  wrong  held  to  be  es- 

to  the  selection  and   control   of   scents,  sential),  Waldron  o.  Berry,  6!  N.  H.  136; 

Bnilev  «.  Mayor,  &c.,  S  Hill  (S.  Y.),  531  Ferry  c.  FrynoldR,  63  Conn.  527  ;   Ray- 

(1^42):   affirmed   in  error.  2  Denio,  488  mood  t>.  Fish,  51  Conn.  60  (health  officer 

{1846);Hallr.3iaith,2Bing.l56;Pritcli-  not  liable   for  mere  envr  of  judgvunt); 
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being  any  longer  a  memher  of  the  corporation.^  American  monicipal 
corporations  are,  in  many  respects,  essentially  different  in  tbeii  con- 
Hatter  of  IsBscsoD,  86  La.  An.  6«  (failnra  Carthy  r.  DeArmit,  99  Pa.  St.  S3  (nnUwful 
to  Xnrj  a  tax  for  payment  of  judgmeut).  arrest  ami  imtirisonment.  See  alio  aa  to 
rho  membora  of  a  city  council  are  not  in-  measuni  of  damagee).  Liability  for  tum- 
diTTdnally  liable,  in  a  civil  or  criminal  ac-  ftaaanct  or  mUfeatmce,  wbere  the  duty  ii 
tion,  for  acta  involving  the  exercise  of  dia-  apecitic,  imperative,  and  not  judicial,  in 
eretion,  unleaa  they  act  corruptly.  Walker  ita  nature.  Griliitti  u.  FoUett,  2U  Barb. 
V.  Hallock,  32  Ind.  23B  (188B);  Baker  o.  (N.  Y.)  830  (1855);  Weaver  o.  Deveniiorf, 
8tat^  27  Ind.  486.  Liability  of  miiiu-  8  Denio  (N.  Y.),  117  ;  Harmon  v.  Broth- 
Uirial  offiixr,  charged  by  statute  with  an  erson,  1  Denio  (N.  V.),  537  ;  lb.  596  ; 
abaolutc  and  certain  duty.  Clark  «.  Mil-  Adait  d.  Brady,  i  Hill  (N.  Y.),  830  (1843). 
ler,  34  N.  Y.  628,  and  coaeB  i:ited.  But  mo  "  It  ia  aettled  in  this  cou:t  that  one  wlio 
refereDce  to  this  cose,  cited  by  Miller,  J.,  in  Basumea  the  duties  and  ia  invested  with 
Dow  V.  Humbert,  91  IT.  H.  294,  302  (1876).  the  powers  of  a  public  officer  u  liabtt  to  tm 
Fublw  duty,  not  ordinarily  enforceable  l^  individual  who  nutojnj  ipecial  damage  by 
private  action  againat  the  officer,  aixlem  a  neglect  properly  to  perform  such  dutiea." 
given  by  statute.  Foeter  d.  McKibbeu,  14  PintA,  J.,  in  Bennett  r,  Whitney,  94 
Pa.  8t.  108 ;  HcConnell  d.  Dewey  (road  nu-  N.  Y.  303  (letttriug  a  temporary  opening 
pervisor),  S  Neb.  835  (1877).  Mitappli-  in  a  street  unguarded  and  nulighted).  Bo- 
tatim  of  foblie  fundi  by  ojficer.  Tuwn-  ver  i-.  Batkhoof,  44  N.  Y.  118  (failing  to 
■hip,  tic.  V.  Linn,  S6  Fa.  St.  131,  Anit,  keep  a  bridge  in  repair).  Uore  fully,  put, 
•ecs.  214-21S,  notes.  Neglect  to  take  a  chap,  xiiii.  Tlie  principle  on  which  a 
bond  requirei)  by  law.  Boggs  e.  Hamilton,  pnblic  officer  ia  held  peraonally  liable  for 
8  Const.  (3.  C.)  R.  381  ;  State  v.  Dnn-  iojuriea  reanlting  from  improper  execution 
nington,  12  Md.  310.  A  municipal  officer  oT  ofEciol  duties  ia  well  stated  in  Isowetl 
misled  into  issuing  order,  not  liable  to  the  «.  Wright,  8  Allen  (Maas.),  166  ;  Blair  v. 
holder.  Boardman  d.  Hayne,  29  Iowa,  I^ngtry,  21  Neb.  247.  In  Amy  s.  Sui>er- 
839.  visora,  11  Wall.  130  (1870),  where  aranfy 
PzBSONAL  LlABlLiTT  OF  OFFICER  Fok  tupemiton  VKTt  held  to  be  peraonaily  liable 
Torts.  ^  Alvord  d.  Barrett  (town  clerk),  far  failing  to  l^By  a  lax,  at  commanded  by 
16  Wis.  175;  American  Print  Works  c.  iAe  anirt,  to  pay  the  plaintiffs  jui^gment, 
Lawrence,  3  Zabr.  (S3  K  J.  L.)  600,  SOI.  Mr.  Juatice  Steaynt,  stating  the  pnnriple 
yo  UabilUy  for  acts  done  by  a,  public  offi-  of  the  decision,  says :  "  The  role  is  well 
cer  under  lawful  authority  and  in  a  proper  settled,  that  where  the  law  Rqnires  abso- 
manner,  lb.  Fall  diacussion  and  cases  lately  a  miQist^rial  act  to  be  done  by  a 
cited  by  Carpenter,  J. ;  s.  P.  in  s.  c.  1  pnbHc  offloer,  and  he  neglects  or  refasaa 
Zabr.  (21  N.  J.  L.)  248,  260,  per  Qrcea,  to  do  such  act,  he  may  be  compelled  to  re- 
0.  J.;  Calking  o.  Baldwin,  4  Wend,  spond  in  dameges  to  tbe  extent  of  the  in- 
(N.  Y.)  S67  ;  and  cases  cited.  How  far  jury  arising  from  his  conduct ;  mistake  of 
protected  by  an  uiKonsiitutional  etatnte.  daty  and  honest  in  ten  tiona  will  not  excnse 
lb.  But  if  ogleenael  maUeimily,  opprce-  the  offender,"  Meagure  of  damages.  Dow 
rively,  corrvptly,  or  vriAout  aviluvitg  of  v.  Humbert,  91  U.  S.  294  (1875).  Liabil- 
laic,  they  may  be  held  pprsonally  liable,  ity  for  fraud.  OakUnd  v.  Carpenter,  13 
Pruden  r.  Love,  S7  Oa.  190  (declaring  a  Cal.  640 ;  anjc,  sec  203.  n. ;  poA,  sec. 
building  a  nuisance  and  tearing  it  down  910,  n.  A  mi'nisteT-ial  offrer,  acting  in 
witlioat  proper  notice  to  the  owner).    Mc-  good  faith,  is  liable  for  actual,  but  not  for 


>  2  Eyd,  GO-94;  WIllc.  246-276;  Qlov-  Corp.  chap,  xii,,   where  the  earlier  case* 

«(,  chap.  ivi.  ppv  827,  S2S ;  Gmiit,  260,  are  quite  fnlly  cullected,  and  the  doctrine 

2B3.     And  see  2  Kent,   Com.   278,   207,  of  the  English  decisions  satisfactorily  pre- 

where  amotion  and  diBfranchisemeut  are  sented.      Richards  v.  Clarksbu^,  30  W. 

Tued  aaconverliUe  terms ;  Angell  &  Amee,  Va.  101  (1837),  citing  the  text. 
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stitution  from  the  old  English  municipal  coFpomtions,  uuder  which 
most  of  the  cases  ou  the  subject  of  amotion  aud  diafraDchiaement 
usually  cited  in  the  books  arose.  These  cases,  especially  those  re- 
latiug  to  disfiaachisement  are,  ia  general,  inapplicable  here,  and 
ahoiild,  it  ia  believed  by  the  author,  be  fuUowed  by  our  courts  as 
precedentit  with  unusual  caution,  and  only  when  they  rest  upon  or 
declare  principles  general  in  their  nature,  and  which  embrace  in 
their  operations  muiiicipal  institutions  posaessiug  the  distinctive 
characteristics  of  ours.  Here,  the  inhabitants  of  the  municipality 
are,  by  legislative  enactment,  the  corporators ;  certain  of  those  in- 
habitants (usually  all  of  the  adult  male  residents)  have  the  constitU' 
tional  or  statutory  right  to  elect  the  legislative  or  governing  body, 
and  also,  frequently,  the  other  more  impoi'tant  officers  of  the  corpo- 
ration. It  would  seem  that  the  English  doctrine  of  din/ranckisement 
of  a  corporator  or  member  has  no  application  to  our  municipal  cor- 
porations, whether  the  corporator  be  considered  the  "  inhabitaut"  or 
the  "  voter." 

§239(178).  DlafranohlaeniMit ;  BngUih  Dootrlus  not  applloabto 
hera.  —  Whether  the  power  of  disfranchisement  be  incidental  to 
the  corporation,  or  must  be  expressly  con/erred,  respecting  which 
there  is  in  England  some  contrariety  of  view,'  we  need  not  inquire, 

exempluy  damagea,  for  illegal  acta  injori-  Johna.  (N.  Y.)  114  ;  Lincoln  e.  Hapgood, 
ous  to  private  persona.  Trac;  v.  Swart-  11  Uasa.  360;  Bridge  v.  Lincoln,  14  Uaaa. 
ont,  10  Pet.  (U.  8.)  80  (1836)  (action  SS7.  Oollcetion  and  reetnue  offUxrt  not 
againat  collector  of  customs);  Ih,  137  ;  liable  to  the  party  pajing  for  monej  not- 
Jenner  r.  Joliffe,  9  Johns.  382.  Aa  no  wttarily  paid  to  tLem,  Elliott  b.  Swart- 
one  is  bound  by  an  nnauthorized  ordi-  out,  10  Pet.  137  {1836};  Thompson  v. 
nance,  the  municipal  authoritiee  enacting  Stickney,  6  Ala.  679-  More  fully,  poit, 
the  aame  are  not  individually  liable  there-  chap,  ziiii.  If/un  liabU  in  tretpam. 
for.  So  held,  in  action  by  an  ei-niHyor  McCoy  v.  Cbillicothe,  8  Ohio,  370 ; 
agunat  alderman  for  depriving  him  of  hia  Loontia  v.  Spencer,  2  Paige,  15S.  St- 
office.  JoDea  n.  Loving,  GS  Hiaa.  109  ;  mrding  nffiixr.  Raniaey  v.  Riley,  IS  Ohio, 
«i^>ra,  aec.  235.  A  praviaion  of  law  mak-  157  ;  approved,  Stewart  v.  Sonthard,  17 
ing  a  civil  corporation  liable  "  for  the  ille-  Ohio,  iOi. 

p.\   doings  and  defaults"  of  i"U  offi™™  '  Grant,  203.    "This  right  [of  diaftan- 

(there  being  no  provision  that  the  officers  chi-ieiiiei^t]  baa  been  but  s;iariiigly  exer- 

aball  not  also  remain  liable),  does  not  de-  ctaed,  tbuiigh  it  is  undoubteiUy  an  \«ddi!at 

prive  the  party  injured  of  hia  right   to  to  every  coqmration,  with,  perhaps,  some 

proceed  persoaally  against  the  officer  or  eiceptiona  in  cases  of  trading  and  mone- 

agent  who  committed  the  Injurr.     Both  tary  l>odies."  lb.    Willcock  (271,  pi.  709) 

are  liable.     Bounds  v.  Hnastiald,  38  Me.  denies  that  it  ia  so  incidental  right,  and 

(SHeath)  C8fl  (18G4}.    EUttiim  officeri  far  claims   that   the  rule   laid  down   in  the 

refasing  volt,  when  liablt.    Gordon  d.  Far-  accond  resolution  (Bagg'a   Case]   on  thia 

rer,  S  Doug.  (Mich.)  411  ;   Catt«r  v.  Har-  point,  — that  "no  freeman  of  any  corpo- 

risoD,  6  Blackf.  138 ;  JellHes  o.  Anheny,  ration  can  be  diafranchised  bj  the  corpo- 

11  Ohio,  374  ;  compare  Ramsey  t.  Riley,  ration,  unless  they  have  anthoritj  to  do  so 

IS  Ohio,  167.  See  Jeokins  v.  Waldnm,  11  bjr  the  expreaa  woida  of  the  charter,  or  bj 
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for  here  (were  there  no  constitutional  obstacles)  the  legislature  never 
bestows  upon  the  council,  or  governing  body  which  represents  the 
corporation,  the  right  to  disfranchiBe  the  citizen  or  corporator ;  and 
it  is  clear  that  such  a  formidable  and  extraordinary  authority  does 
not  exist,  and  cannot  be  exercised  by  the  council,  as  an  incidental 
or  implied  right.  To  burn  or  destroy  the  charters  of  the  corpora- 
tion, or  wilfully  to  falsify  its  books,  were  in  England  considered 
such  breaches  of  duty  on  the  part  of  a  corporator  as  would  work  a 
forfeiture  of  the  corporate  character,^  there  being,  according  to  Lord 
Coke, "  a  tacit  condition  annexed  to  the  franchise,  which,  if  he  break, 
he  may  be  disfranchised."  *  Surely,  there  is  here  no  such  tacit  con- 
dition annexed  to  the  constitutional  or  statutable  right  of  a  resident 
of  a  municipality  to  be  and  remain  a  corporator,  though  there  may 
be  a  similar  condition  annexed  to  municipal  offices.  Wilfully  to 
destroy  or  fabify  the  charter  or  books  of  a  municipal  corporation  is 
an  act  which  is  punishable  by  the  criminal  codes  of  the  different 
States ;  and  if  the  oEFender  is  convicted  and  imprisoned,  it  may  re- 
sult as  an  incident  of  such  conviction  that  he  wilt  cease,  for  the  time, 
to  be  a  resident,  and  hence  will  cease  to  be  a  member  of  the  corpo- 
ration ;  but  the  corporation  itself  has  no  power  to  disfranchise  him, 
that  is,  to  deprive  him  of  the  privileges  and  rights,  without  absolv- 
ing him  from  the  liabilities  of  other  citizens,  while  he  remains  within 
the  limits  of  the  municipality. 

§240  (179).  AmoUoD;  Rox  v.  Rlohardson.  —  The  power  to  amove 
a  corporate  q^cer  from  his  ofhce,  for  reasonable  and  just  cause,  is 
one  of  the  common-law  incidents  of  all  corporations.'     This  doctrine, 

prsMription,"  —  is  the  law.     Mr.  Glover  *  13  Coke,  BS  i. 

■implj  adapt!  Mr.  Willcock's  Unguage.  *  Bex  v.  BicbanlsoD,  1  Burr.  G17  ;  Rex 

Qlorer,  ftSS.     Mr.  Eyd's  eiposltion  of  the  u.  Livtrpool,  3  Burr.  723  ;  Rex  v.  Dou- 

§temtd  lesolntiuQ  in  Bagg'a  Cose,  S  Kjd,  caatar,  2  Bnrr.  738    Jg,; 'b  Coae,  1  Teut. 

S2.     Aud  aee  leading  case  of  Kex  «.  Rich-  S02  ;  Lotd  Bnioe's  Case,  2  8tra.  819  ;  Rex 

■rdsoD,  1  Borr.  GIT,  which  was  a  ewe  oT  «.  Ponsonbir,  1  Yen.  Jr.  1 ;  Rex  c.  Lyme 

amotion,  but    baa    been  often   Ukeii  as  Begis,  Dong.  153;  Rex  f.  Tidilerley,  1  Siil. 

aaaerting  on  inoidenUl  power  to  diafnii-  II,  prrSa^e,  C.  B.;  Rex  «.  Tay}or,  8  Sulk, 

chiie  for  caiue  aa  veil  as  to  amove.  Angell  231;  1  Roll.  Rep.  109;  s.  c.  S  BuUt.  1S9; 

k  Ames,  sece.  408,   lOB.     See,  geDeratly,  Rex  v.  Chaike,  I  Lord  Rajm.  225  ;  Rex 

Comrooawealth  ■.  3t.  Patrick's  Society,  2  v.  Hpaven,  2  Terai  R.  772  ;  Reg.  e.  New- 

Binn.  (Pa.)  148  (1810);  EvaDa  v.  Pliila-  bury,  1  Queen's  Bench,  751  ;  2  Kyd,  50- 

delphia  Club,  GU  Pa.  St.  107  ;  HopkinsoD  9i,   where  the    old    ca.ii!a  aro   digested  ; 

V.  Marquis  of  Exeter,  Law  Rt-p.  5  Eq.  68  ;  Glover,   chap.  xri.  ;  Willc   246  ;  Grant, 

State  c.  Georgia  Med.  Soc.,  38  Ga.  60S ;  340  ;  Angell  &  Ames,  uhap.  lii.;  2  Kent, 

B.  c.  8  Am.  I*w  Reg.  (n.  b.)  638,  Mr.  Com.  297  ;  Richarda  d.  Clarksburg.  30  W. 

Uitohell's  note.  Va.  491  (1887);  Sute  v.  The  laieex.  35 

I  Mayor  t..  Rlkinton,  I  Keb.  697 :  Bex  I*.  An.  1075  ;  Elliaon  o.  Raleigh,  89  N.  C. 

v.  Chaike,  6  Mod.  2G7  ;  1  Lord  Baym.  135  ;  ante,  oac.  212,  note. 
.  126 ;  Onnt,  Corp.  265. 
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though  declaied  before,^  has  been  considered  as  settled  ever  since 
Lord  Manafjeld'a  judgment  in  the  well-known  case  of  The  King  v. 
Kichardson."  It  is  there  denied  that  there  can  be  no'  power  of 
amotion  unless  given  by  charter  or  prescription ;  and  the  contrary 
doctrine  is  asserted,  —  that  from  the  reason  of  the  thing,  from  the 
nature  of  corporations,  and  for  the  eake  of  order  and  government, 
the  power  is  inoideutal. 

§  241  (180).  'Wh«re  Power  ol  Amotton  lealdad  In  old  EngUsli 
Corporation. —  But  the  power  to  amove,  like  every  other  incidental 

power,  ia  incident  to  the  corporation  at  large,  and  not  to  any  select 
body  or  particular  part  of  it,  and  unless  del^ated  to  a  select  body 
or  part,  it  must  he  exercised  by  the  whde  txtrporalion,  and  at  a  cor- 
porate  assemili/  regularly  and  duly  convened.*  The  power  to  hold 
such  an  assembly  is,  however,  implied  in  the  power  of  amotion.* 

§  242  (181).  Poww  of  Amotion  In  tlila  ooontrr.  — By  the  corpo- 
ration at  large,  as  used  in  the  preceding  section,  is  meant  the  differ- 
ent ranks  and  orders  which  compose  it,  including  the  definite  and 
indefinite  bodies.  Tlie  essentials  in  such  a  corporattoa  of  a  valid 
corporate  assembly  have  previously  been  described.  Our  American 
cortKirations,  however,  have  no  ranks,  orders,  or  Integral  parts  corre- 
sponding to  the  constitution  of  an  old  English  corporation.  Here 
the  common  council,  or  the  elective  governing  body  (whatever  name 
be  given  to  it),  exercises  all  of  the  powers  of  the  incorporated  place. 
Has  the  council,  as  the  representative  of  the  corporation,  the  inci- 
dental powers  of  a  corporation,  such  as  the  power  to  amove,  or  the 

>  Lord  Brace's  Case,  2  StriL  819,  820  ;  but,  nnleu  ezpreaaly  changed  or  limited 

Tidderlej'a  Caw,   1   Sid.    1^  per  Sale,  by  charter,  it  belongs  to  tlie  corparation 

C.  K  aX  large.     Lou]  Man^d  memed  to  be 
'  Rex  V.  Richordaon,  1  Rurr.  G17,  noted  of  opiuion  that  it  waa  oompetenl  to  trans- 

iafra,  sec.  251.     "  It  ia  necessary  to  the  fer  this  power  from  the  whole  body  to  a 

good  order  and  government  of  corpoiate  select  body  hy  an  ordinance  or  by-law. 

bodies  that  there  should  be  each  power  Bagg's  Case,  11  Co.  99  a ;  Rex  v.  Rich- 

[amotion],  as  much  aa  the  power  of  mak-  anlsou,   1  Burr.  688.     But  this  qneation 

ing  by-laws."     /b,  awnm  not  to  hare  been   directly  det«r- 

■  Lord  Brnce'a  Case,  2  Stre.  819  ;  Rex  mineA.     'WiUc.  247,  pL  flSi ;  Th.  21S,  pi. 

D.  Lyme  Regis,  Doug.  1S3  ;  Rex  v.  Rich-  635  ;  State  i^,  Jeraey  City,  1  Dutch.  (N.  J.) 
ardson,  tup-it  ;  Rex  v.  Doncaster,  Say.  38;  688.  Under  the  Constitation  of  Peraayl- 
Rex  ti.  Taylor,  8  Salic.  231  ;  Rpx  v.  Paver-  tmnia  municipal  officers  who  hold  their 
aham,  8  T.  H,.  356  ;  Fane's  Case,  Dou;;.  offices  by  appointmeat  may  he  removed  at 
153;  Willc.  216,  pi.  629;  Grant,  240,  tb<- pleasure  of  the  power  appointing  them. 
241  :  2  Ryd,  5S  ;  Glover,  329  ;  Statr  b.  Houseman  T.  Commonwealth,  100  Pa.  St. 
Jersey  City,  I  Dutch.  (S.J.)  63fi  I185fl).  232. 

Even  if  the  right  to  elect  an  officer  be  in         *  Pane's  Cue,  Dong.  151 ;  Bex  ».  Lyme 
a  pnrticular  person  or  select  class,    the     Regis,  lb.  119. 
power  to  amove  is  not  incidental  to  it, 


D.qil.zMByG001^IC 


§  248  POWER  OF  AMOTION   IN  THIS  COHNTBr.  329 

power  to  ordain  by-laws?  Or  is  the  council  in  the  nature  of  a 
select  body,  possessing  no  right  to  exercise  any  of  the  ordinary  in- 
cidental powers  of  the  corporation,  unless  expressly  authorized  by 
charter  or  legislative  grant  ?  The  question  not  being  judicially  set- 
tled as  to  oar  municipal  corporations,  the  opinion  is  ventured  that, 
in  the  absence  of  an  express  grant  or  statute  conferring  or  limiting 
the  power,  the  common  council  of  one  of  our  municipal  corporations 
as  ordinarily  constituted,  does  possess,  in  the  absence  of  any  express 
or  implied  restriction  in  the  charter,  the  incidental  power,  not  only 
to  make  by-laws,  but,/[>r  cause,  to  expel  its  members,  and,/ar  cause, 
to  remove  cffrparaU  officers,  whether  elected  by  it  or  by  the  people. 

§  243.  Smu*  subject.  —  Whatever  necessity  or  reason  exists  for 
the  right  of  amotion  at  common  law,  with  respect  to  the  corporation 
at  large,  would,  in  the  absence  of  any  controlling  legislative  pro- 
vision, seem  to  exist  here  not  only  as  to  the  doctrine  itself,  but  also 
iffith  respect  to  thai  authorized  "body  by  which  alone  the  corporation 
acts,  and  which  exercises  all  the  corporate  powers  and  functions. 
All  of  the  inhabitants  cannot  meet  and  act  in  their  primary  capacity, 
except  in  organizations  like  the  tovms  in  the  New  England  States ; 
and  if  an  implied  or  incidental  right  of  amotion  exists  at  all,  it  must 
be  exercised  by  the  council  or  governing  body  of  the  corporation. 
If  it  does  not  exist  in  the  council,  it  cannot  be  delegated  to  it  by  an 
ordinance  or  by  any  act  of  the  corporation,  though  if  the  right  does 
exist,  its  exercise  may,  of  course,  be  regulated  by  ordinance  or  by- 
law.'    And  the  right  may  doubtless,  we  think,  be  inferred  from  the 

■  See,  geDcnilljr,  Wlllud'*  Appeal,   4  Lav  Esg.  [s.  s.)  633,  and   note  ;  Smith 

B.  I.  597  ;  State,  ftc.  t>.  Trustees,  &c.,  fi  v.  Smith,  8   Dauns.  GG7.      Bat  see  Stats 

Ind.  Sa  ;  State  v.  Brjce,  7  Ohio,  part  II.  r.  Jersey  City,  1  Dutch.  (N.  J.)  63S,  ill 

[82]  il4 ;  CommoDwealth  v.  St.  Patiich'B  which  the  power  to  expel  a  memher  of  th« 

Society,   2  Binn.    (Pa.)   448;    Commoa-  conncil  was  express]/ conferred,  bnt  whem 

vealth  c  Busner,  5  Serg.  £  Rawle  (Ps.),  Mr.  Justice  BM3,  delivering  the  opnion 

161  ;  CoDunonwealth  o.   Qaardians,   tc.,  of  ths  conrt,  says :  "  The  mle  is  weil  set- 

0  Sei^  k  Rawle  (Pa.),  469;  Common-  tied  that  n.  corpontion  has,  at  commoit 
wealth  V.  Sutberlaad,  3  Serg.  k  Rawle  law,  an  inherent  jarisdiction  to  expel  % 
<Pa.),  145;  Johns  r.  Nicholls,  2  Dall.  184;  member  for  sufRoieiit  cause."      After  n» 

1  Yoatea,  80;  People  t>.  Comptroller,  Ac,,  ticing  the  offences  which  will  justify  oi- 
80  Wend.  (N.  T.)  666  ;  State,  Ai-..  r.  palaion,  he  adds  :  "  But  the  jurisdiction 
Lingo,  26  Ho.  408  ;  Fawcett  v.  Charles,  in  this  case  is  not  derived  fVom  the  com- 
18  Wend.  473;  Hnbohen  v.  Gear,  3  Dutch,  men  law.  The  common  council  is  not  the 
(tf.  J.)  385;  People  p.  Boarrt  of  Trade,  corporation,  and,  whatever  powera  a  mn- 
49  111.  112  (1867);  Neall  v.  Hill,  IS  Cal.  nicipal  corporatjon  may  hare  to  amove  or 
145  ;  State  v.  Chamber  of  Commerce,  20  expel  a  member  at  common  law,  it  is  clear 
Wis.  S3  ;  People  r.  Medical  9nciety.  21  that  the  corporatian  itself  has  not,  by 
Barb.  (N.  Y.)  670  ;Evani<i>.  PbiUdelphU  any  by-law,  delcf^ted  any  of  them  to  the 
Club,    50  Pa.   St    107  ;    State  e,   Oeorgia  common  council,  and  that  hody,  therefor^ 

Medical  Society,  SS  Go,  908  ;  s.  o.  8  Am.    caonot  arul  itielf  of  the  commoD-hiw 
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express  power  to  make  needful  or  reasonable  by-laws,  if  there  is 
nothing  in  the  chaitei  or  l^islation  to  lebut  the  inference. 

§  244  (182).  Bpaoial  statatoiy  TrlbatiaL  — A  provision  in  a  city 
charter  vesting  the  board  of  aldermen  with  the  sole  power  to  try  all 
impeachments  of  city  officers,  the  judgment  only  extending  to  removal 
and  disqualification  to  hold  any  corporate  ofKce  under  the  charter, 
is  not  unconstitutional  as  authorizing  the  exercise  of  judicial  powers 
by  B,  legislative  or  municipal  body,  but  is  i-ather  the  exercise  of  a 
power  necessary  for  ite  police  and  good  admiuistmtion.^ 

§  245  (183).  Power  to  amova  to  be  Strictly  Funned.  —  When 
the  terms  under  which  the  power  of  amotiou  is  to  be  exereised  are 
prescribed,  they  must  be  pursued  with  strictness.^    Whether,  if  the 

jarudiction,  vested  u  an  inherent  right  in  State  v.  Tniateea  of  UuiTenitj,  6  lad.  77, 
the  coriMration  itself,  to  ex[>(:l  a  member  89  (1854);  Stat«  t.  Brjce,  7  Ohio,  )iart  il. 
□r  their  own  body.  2  Bao.  Abr.  21,  title  [6S]414iStat«».Chambfir  of  ComniFrM,  30 
Oirporaiioiu  ;  WiUo.  on  Corp.  629.  The  Wis.  63;  Regina  tr.  Sutton,  10  Mod.  76; 
council  derives  its  jurisdiction  From  the  Paaton  c.  Urlier,  Hutt.  103,-  Regina  r. 
charter  of  the  corporation."  This  case  Ricketts,  7  AiL  &  El.  866;  Rai  v.  Oz- 
mles  that  where,  in  express  terms,  the  fonl,  6  Ad.  &  El.  3f9;  Commonwealth  0. 
right  of  the  council  lo  expel  a  member  for  Sutherland,  3  Serg.  &  Rawle  (Ph.),  US; 
certain  eaiaa  is  gireD,  it  cannot  exercise  Commaowealth  c.  Shaver,  3  Watts  &  S. 
the  power  for  any  other  cfluse.  And  it  (Pa.)  338;  Muqihy  v.  Webater,  131  Mass. 
would  »em  to  be  the  opinion  of  the  court,  4S2.  Id  the  Queen  r.  Sutton,  tupra,  so 
or  at  least  of  ths  judge  delivering  the  strictly  was  a  clause  iu  »  charter  coafet- 
opinion,  that  the  common-law  power  of  ring  the  right  of  removal  conatrued,  that 
eipalsioD  beloDging  to  a  corporation  could  it  was  held  that  where  acts  were  to  be  done 
not  be  exercised  by  the  common  council,  by  a  Tnajoriiy,  that  word  was  to  be  nnder- 
thst  body  not  being  the  corporation  in  stood  as  a  minority  of  the  whole  corpora- 
which  the  power  is  vested.  Infra,  attx.  tJoD,  and  that  if  the  officer  whose  removal 
24S,  note,  2B0.'  Same  principle  as  to  pri-  was  proposed  was  a  member  it  could  be  ef- 
vate  corporations.  State  d.  Chamber  ot  fected  only  by  a  majority  of  aU  the  mem- 
Commerce,  20  Wla.  72.  Compare  People  beta,  including  himself,  and  that  his  per- 
«.  Board  ofTrade,  4G  111.  113.  sonal  interest  did  not  ezclade  Lira  from 
■  State  V.  Ramos,  10  Ia  An.  420.  See  voting  aa  a  member  upon  tlie  question. 
People  V.  Bearfield,  3G  Barb.  (N.  T.)2G4,  See,  also.  State  v.  Jersey  City,  1  Dutch. 
mjn-a,  sea.  200.  A  board  of  aldermen,  (N.  J.)  53S;  Madison  v.  Korbly,  82  Ind. 
sitting  in  a  judicial  capacity  as  a  court  of  74;  State  v.  McGarry,  21  Wis.  4BS,  where 
impeachment  to  try  charges  preferred  "other  cause"  for  removal  was  held  to 
against  a  city  officer  by  another  branch  of  mean  "other  likt  cause."  The  Cireuit 
the  munici;Al  governing  hoily,  is  a  conrt  Court  of  tite  U»iUd  Slaitt  bae  ao  junt^- 
of  limited  jurisiliction,  and,  if  not  awom,  tion  to  restrain  the  mayor  or  city  authori- 
or  not  Bwoni  by  an  officer  authorised  to  tiea  from  removing  a  city  officer,  upon 
administer  oaths,  their  proceedings  and  charges  of  malfeasance  in  office.  An  in- 
JadgmeDt  of  gailty  are  void,  and  create  no  iunction  issued  in  anch  a  case  and  pro- 
vacancy.  Tompert  e.  Lithgow,  1  Bush  ceedings  in  contempt  for  disobedience  of 
{Ky. ),  176  ( 1866).  See  Hsdiey  •.  Mayor  the  writ,  held  void.  Be  Sawyer,  12i  U. 
ftc.,  83  N.  Y.  603;  cited  infra,  aec.  2GS,  S.  SOD;  lupra,  sec  202,  note  ;  mora  (ally. 
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poToer  to  expel  or  remove  be  given  far  certain  causes,  this  excludes  the 
right  to  exercise  the  power  in  any  other  case,  will  depeud  upoa 
the  intent  of  the  legislature  to  be  gathered  from  a  consideration  of 
the  whole  charter  or  statute.  Power  to  appoint "  subject  to  removal 
only  for,"  &c.,  clearly  limits  the  power  of  removal  to  the  specified 
causes.^  Express  power  of  expulsion  or  removal  for  specified  res- 
sons  was,  in  Hew  Jersey  and  in  Georgia,  considered  to  exclude  any 
impHed  power,  and  to  limit  the  right  to  the  enumerated  causea' 

§  246  (184).  Powar  of  Xlxpalalon  for  Specified  Canaes  eonatmed. 
—  A  charter  of  a  municipal  corporation  gave  to  the  common  council 
express  power  to  "  a^el  a  member  for  disorderly  amduet,"  and  one 
of  the  aldermen,  being  guilty  of  official  corruption  in  receiving 
bribes,  was,  after  a  hearing,  expelled  from  the  council.  The  court 
was  of  opinion  that  the  question  aa  to  the  right  to  expel  for  the 
conduct  chaiged,  depended  upon  the  construction  of  the  words 
"disorderly  conduct;"  and  it  held  that  receiving  bribes  for  his 
ofQcial  influence  and  votes  was  disorderly  conduct,  within  the 
meaning  of  the  charter.^  In  another  case,  the  charter  authorized 
the  council  "to  dismiss  the  marshal  for  malpractice  in  ofBce,  or 
neglect  of  duty ; "  and  it  was  held  that  the  council  could  not  remove 
this  officer  for  the  orime  of  gambling,  as  this  was  neither  malpractice 
in  office  nor  official  neglect,  within  the  meaning  of  the  charter.* 

1  Peoplg  «.  HiggiQK,  IS  IlL  110.     See  *  Mayor  «.    Sliair,   &c.,  16    Oa.    173 

lupra,  tee.  S43,  note.  (lSfi4).      Relator  wa«  mnOMd  from   tiu 

*  States.  JenerCiry,  1  Datch.  (N.J.)  o^o/polifeman  at  the  city  ot  Sen  York, 

use  (lassj;    Tha   Mayor,  Ae.  v.    Sliaw,  by  the  board  of  police,  nader  the  chaise 

le  Oo.  172  (1854).     Sea  8.  c.  16  Oa.  198;  of  ••aaiduct  unbeaming  on  tffiair,"  tbia 

SI  Ga.  280;  2fi  Oa.  figO;  Clear;  d.  Tren-  bning  one  of  the  oflencea  for  which,  ander    . 

ton,   60  N.   J.  L.   831  (I8SB):  Clark  v.  the  atatute,  a  poUeeman  can  be  remoTod. 

Cape  May,  GO  S.  J.  L.  fiSS  (1888).     Bat  The  apecificatioiu  wen  that  he  waa  ap< 

Me  Comraouwealth  o.   Bt.  Patrick'*  So-  poiated  policeman  contwiy  to  law  when 

dety,  2  Bina.   (Pa.)  441;   t  Binn.  (Pa.)  he  waa  more  than  thirty  yean  of  age,  aod 

448;  Angell  &  Amea,  aec.   41S.      Under  that  he  had  been  appnnted  after  having 

the  Itlinoit  atatnte,  it  is  held  that  th«  TMigaed  &om  the  force  without  a  rote  by 

toUTity  authoritiei  do  not  poaseaa  general  yeaa  and  naya,  contrary  to  the  reqniTe- 

powera  of  removal,  and  that  tbey  caimot  menta  of  law.     It  wag   held   that   these 

Kntove  a  treaaurer  elected  by  the  people,  apeoificationa  had  only  reference  to  rela- 

except  for  canaea  speciSed  in  the  statute ;  tor's  title  to  the  office,  and  not  to   hia 

bat  it  may   be  obaerved   that  e,  county  conduct  while  an  officer,  and  did  not  an- 

treaaarer  ia  a  pablic  and  not  a   corporate  thori»  the  removal.   People,  ez  nl.  Clapp 

otBcer.     Clark  v.  The  People,  16  111.  218  b.  Board  of  Police,  73  N.  Y.  41S  (1878). 

(18SS).     So  a  power  of  removal  conferred  Beportad  below,  5  Han,  4S7. 

npon  the  mayor  and  common  cwincil  can-  Poieer  to  punith/or  amtempt.  'Whethar 

not  be  eierciaed   by  the  council  almu,  the  council  poeaesaee  the  power  to  punisK 

Charlea V.  Hoboken,  8  Dutch.  {N.J.)203.  for  ctmtempt  depends  npon  tha  provieiona 

'  Stale  V.  Jeraey  City,  1  Dutch.  (N.  J. )  of  the  charter.     The  power  moat,   aa  the 

&3d  (18S4}.  author  conceive^  be  confemd  eitbai  ex- 
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§247  (185).  Power  to  Bxp«l  ootiBtntad  uid  United.  —  The  power 
to  ea^  a  memher  of  the  council  does  not  authorize  &  resolution  by 
it  that  "  the  president  of  the  council  be  directed  not  to  appoint  a 
certain  member  on  any  committee,  nor  call  his  name,  nor  allow  him 
to  take  part  in  the  action  of  the  board,"  since  this  would  create  do 
vacancy  which  could  be  supplied,  but  would  leave  the  seat  occu- 
pied, while  it  silenced  the  occupant,  and  left  hia  constituents  un- 
represented.* 

prenlf  or  u  incideiitnl  to  some  power  citj,''  Bod  provided  for  trial   1>eI<H«   tbe 

which  U  conferred,   or  it  will  not  exist.  boardofaldenDCD.wbo  were  empowered  to 

In  Doylu  v.  Falconer,  1   Privy   Council  enter  jadgment  of  remoTtl   against   him 

Appeals,  S26,  it  was  held  that  the  colonial  apon  finding  that  the  cbargoBWere  "aauf- 

parliameDt  of  Dominica  had  not  the  in-  ficient  cauae  for  lemoval  from  office,"  it 

herent  privilege  of  parliament  ai  a  ceurf,  was  held  that  the  aldermen  wer«  not  iu- 

aod  could  not  therefore  paoish  for  con-  vested  with  unlimited  diacretinn,  withoat 

tempt;    but    in    tbe    Ut«r  caia    of  The  regard  to  whether  he  was  guilty  of  an 

Speaker  v.   Glasa,  3   Privy  Coancil  Ap-  offence  in  bw  or  not ;  and  that  a  viola- 

peals,  660,  it  was  decided  that  tbe  dele-  tion  of  an  ordinance  which  was  void  for 

gattoa    of   l^islative    authority   to  the  being  unnNuonable  and  in  contTaveqtion 

Victoria  parliament  was  broad  enough  to  of  common  right,  did  not  furnish  proper 

inclnde  thii  power.      Theae  ca«e«  sKbid  ground  for  removaL   Uillikeu  e.  Westhm- 

very  Interesting  iUnstrations  of  the  nature  ford,  Gi  Tex.  S88. 

of  the  power  to  punish  for  contempt.  '  Stste  v.  Jersey  City,  1  Dntch.  (N.  J.) 
Pouwr  of  couTla  of  Ot  UniUd  Slata  to  ESS  {1B,^6).  See  State  c.  Chamlier  of  Com- 
panWt  /or  amlempt.  Burr's  Trial,  S5£;  merce,  20  Wis.  72.  Pomer  to  tutpend. 
United  States  v.  Hudson,  7  Cnueh,  S2;  Whether,  pending  [roeeedings  to  expel,  s 
Kearney,  in  ve,  7  Wheat  88.  Foaer  of  mnnier  eon  ht  tuipe»ded  from  hi*  duUa, 
Congnm.  II  U.  S.  Stats,  at  Large,  15G;  was  a  qneetion  not  determined  in  the 
12  U.  S.  StaU.  at  lArgr,  883.  The  Con-  case;  hut  in  The  Slate,  ka.  t.  Lingo,  26 
■Htntion  of  the  United  Statee  vests  no  Uo.  406  (ISSS),  it  was  held  that  the 
general  power  in  eiAtr  Eovm  of  Omgrti*  power  to  provide  for  rtmotring  from  offica 
to  paniah  for  eonUmpt.  Either  House  corporate  officers  gives  the  potetr  to  nw 
rosy  punish  its  own  member*  for  die-  pmd  Irom  office  during  the  investiii^tion 
orderly  conduct,  or  for  foilnre  to  attend  of  the  chargei  for  which  the  snspenaion 
its  learanns,  and  may  impeach  officers  was  madsL  The  court  say,  "The  power 
(J  the  govemnieul,  and  may,  where  an  to  remove  neoesaarily  indndea  the  minor 
examination  of  witnesses  in  necessary  in  power  to  suspend."  lb.  496. 
the  perfnrmance  of  these  dntiea,  fine  or  im-  The  charter  of  a  city  empowered  tba 
prison  a  contumaciona  witnew;  but  neither  mayor  and  aldermen  for  infflcient  canse  to 
house  can  commit  a  witness  for  contemjit  remove  constables  and  police  officers,  hj 
fbrrefiising  toanswer  qnestionsconceming  a  vote  of  the  mayor  and  aldennen,  tbe 
the  private  sffaire  of  citizens;  for  example,  plaintiff,  a  constable  and  police  officer, 
"  the  reiil  estate  pool  "  in  the  District  of  was  "  suspended  from  duty  on  the  po- 
Columbia,  mich  an  investigation  being  lice,"  and  from  that  time  was  not  permit- 
judicial,  not  legislative,  and  the  sergeant-  ted  to  perform  the  duties  of  the  office, 
at-arms  cannot  jmitify  in  anactionfoT  false  althongh  be  was  ivadj  and  offered  to  do 
imprisonment  under  such  an  order.  Kil-  so,  until  he  wss  afterwards  reinstated.  It 
bourn  0.  Thompson,  lOS  U.  S.  168  (1880).  wa*  held  that  he  conld  not  rwwver  for 
Where  the  General  Incorporation  Act  services  during  the  period  of  his  suspen- 
■ntborized  the  rtmmaX  of  (Ae  mnyar,  sion.  ZmM,  J.,  eaye;  "It  does  not  soem 
among  other  things,  for  "  wilful  violation  to  require  atgument  to  ebnw  that  the 
of  any  of  the  ordinance*  of  sncb  town  tst  power  to  remove  most  include  tbe   powet 
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§  248  (186).  R*-*l«otlon  of  eaEpttUed  M«mb«r  of  CoodoO.  —  The 
expulsion  of  a  meniber  of  the  comnion  couucil  does  not  diaqualifjf 
him  from  being  rt^-elected  to  the  same  office,  unless  it  is  expressly  so 
provided  bj  the  charter ;  lor  where  the  law  annexes  a  diaqualitiua- 
tion  to  an  oBence,  it  does  so  in  temiB.  Hence,  if  a  member,  hav- 
ing been  expelled  even  for  bribery,  be  re-elected,  he  cannot  be 
expelled  a  second  time  for  the  same  identical  act  for  which  he  had 
before  been  expelled.' 

§  249  (187).  Instano*  of  Impllad  Power  ot  Removal  for  Chum 
by  tli«  appointlBg  Power.  —  It  was  hold  in  a  case  in  £hode  Island 
that  a  clerk  of  a  school  committee  —  an  officer  created  by  the  school 
law,  and  necessary  to  the  oi^anization  and  legal  action  of  the  com- 
mittee  —  niay,  after  an  election  by  the  committee,  be  removed  from 
office  by  the  committee,  but  only  for  cause,  as  the  statute  gives  no 
express  power  to  remove,  and  after  due  notice  and  opportunity  given 
him  to  defend  himself  upon  the  charges  presented.^ 

§  250  (188).  Power  of  RemoraL  —  Where  an  officer  is  appointed 
during  pleasure,  or  where  the  power  of  removal  is  discretionary,  the 
power  to  remove  may  be  exercised  loUliotU  notice  or  hearing.  But 
where  the  appointment  is  during  good  behavior,  or  where  the  re- 
moval can  only  be  for  certain  specified  causes,  the  power  of  removal 
cannot,  as  will  presently  be  shown,  be  exercised,  unless  there  be  a 
formulated  charge  against  the  officer,  notice  to  him  of  the  accusa- 
tion, and  a  hearing  of  the  evidence  in  support  of  the  charge,  and  an 
opportunity  given  to  the  party  of  making  defence.' 

to  aaspend."     StunDon  v.  Portamouth,  Ei  leas  expresslj  forbiddm  bj  Uw,  is  inci* 

N.  R   183  (1871);   Westherg  v.   Eansu  deotal  ta  the  commictm,  as  necsusr;  to 

City,  et  Mo.   4S3  (1877);  WayDB  Co.  b.  enable  it  duly  to  perfomi  its  fnnrtions." 

Benoit,  30  Mich.   176;  Attorney- Q  en  end  lb.  p.  601.   It  issafficieat  eanse  fortha  re- 

«.   Davis,  44  Mo.   131 ;  Pninm  v.  Caron-  moral  of  Buch  a  clerk  that  fae  refuRM  to 

d«let,  SS  Mo.  22.     Infra,  uc.  24S,  note,  pnidacs  papera  which  belong  to  the  body 

'  Stata  V.  Jereey  City,  1  Dutch.  (S.  J. )  which  elected  him,  and  of  which  he  Is 

fise    (lass).      If   the    coBimon    council,  simply  the  castodian,  or  refusea  to  keep 

without  anthorily,  mapend  ft  jnember  from  or  amend  the  records  when  duly  onlerod 

the  duliea  of  hii  office,  mandamut  is  a  to  do  so.     lb. 

proper  remedy  to  restore  him  to  the  eier-         *  Field  v.  Commonwealth,  S2  Pa.  St. 

cise  of  hia  legal  right*.     Ib.f  tupra,  sec  473  (ISSB) ;  Ramshay,  Jn  re,  8S  Eng.  Com. 

247,uoW;  Willc.  on  Mnnicipal  Corpora-  Law,  174,  189  (1852);  Hennen,  /n  «,  IS 

tiont,   368,  p].  74,  76;  Tb.  377,  pL   »6;  8  Pet.   (TJ.  S.)   280;   Queen  o.  GoTemort, 

Black.  Com.  110;  Rex  «.  Barker,  3  Burr.  &c.,  S  Ad.  &  El.   032;   Bagg's  Case,  11 

1260;   Angell  &  Ames  on  Corporation!,  Coke,   03   [b)\    Bex   v.   (Coventry,  1  Ld. 

seoa.  702.  706.  Baym.  89] ;    Dr.    Gaikin's  Case   8  T.  B. 

•  WUlard'B  Appeal,    4   B.  I.  ESS,  687,  209;  Hex  r.  Oxford.  2  Salt  428;  Bex  « 

per   Amti,   C.   J.,   who    aays,    "Such  a  Mayor,  ftc.,  I   Lev.  291;  2  Kyrt,  58,69; 

power  with  regard  to  such  an  officer,  on-  WilLc  2S3,  2S4;  Grant,  244;  Bex  «.  Aa- 
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§  251  (189).  InoidentBl  Power  to  remoTe  for  Causa  ;  Rex  ▼. 
lUoliaTdsoii.  —  In  the  hading  case  of  The  King  v.  Richardson,  tha 
point  was  decided,  aa  above  mentioned,  that  a  corporation,  in  the 
absence  of  an  express  grant  of  authority,  had  the  incidental  power 
to  make  a  by-law  to  remove  officers  torjusi  caiise.  Lord  Mansfield 
in  that  case  classified  the  offences  which  would  justify  the  exercise 
of  the  power;  and  his  judgment  therein  hEis  been  followed  both  in 
England  and  in  this  country,  in  cases  arising  in  private  corpomtions 
not  of  a  pecuniary  character.  According  to  Lord  Mansfield,  there 
are  three  sorts  of  offences  for  which  an  oEScer  or  corporator  may  be 
discharged :  1.  Such  as  have  no  immediate  relation  to  his  ojice,  but 
are  themselves  of  so  infamous  a  nature  as  to  render  the  offender  unfit 
to  execute  any  public  franchise.  2.  Such  aa  are  only  against  his 
oath  and  the  duty  of  his  offi/x  as  a  corporator,  and  amount  to 
breaches  of  the  tacit  condition  annexed  to  his  franchise  or  office. 
3.  Oflences  of  a  mixed  nature,  —  as  being  an  offence  not  only 
against  the  duty  of  his  office,  but  also  a  matter  indictable  at  the 
common  law.^     In  offences  of  the  ^rst  class  the  removal  can  only 

dover,  1  Ld.  Raym.  TIO;  Page  v.  Hardin,  declare  Tacancy,  and  appoiot  another  par- 

8   B.   Mod.   618;    Holwken   e.   Gi^r,    8  aon   in   his  place.      Stato  v.  Brj'son,  41 

Dutch.  (N.  J.)  966;  Madison  v.  KorHy,  Ohio  St.  457;  StaW  e.  Hudson.  44  Ohio 

82  iDd.  74  (laSB);  Stadler  i>.  Detroit,  13  St.  137.     Power  to  remoTO  officera  under 

Mieh.  34fl  (1865).     Charter  power  ot  re-  a  special   statute   and  charter  proTision, 

moval,   without  cauee,  at  an;  time,  of  a  sec  Ham  «.  Police  Board,  142  Mass.  SO; 

police   pntrol   Bppointe{l   for  a  jear,    see  New  Bniuawick  v.  Fitzgerald,  4S  N.  J.  L. 

Chicago  f.  Edwards,  £S  111.  2G2   (1971).  457. 

Aa  to  the  rrmoval,   by   the    appointing         It  is  the  law  in  England,  aa  applied  to 

power,  of  oflicerB,  the  doratioo  of   whose  the  old  corporatdons,   that  causes  which 

term  is  not   fixed,  see  People  v.  Comp-  disqualify  the  person  to  he  an  officer  will 

troUcr,  &c.,  20  Wend.  (N.  Y. )  685;  Com-  Dot  anthoriie   the  corporation   to  amove 

monwealth  d.  Sutherland,  3  Serg.  k  Rawla  him,  but  he  mnst  be  ousted  by  quo  tear- 

(Pa.),    145;    Field   v.   Girard  College,   54  ranto.     The    I'eason   given   U  that  one  ao 

Pa.  St.  233;  State  B.  Dohcrty,  26  La.  An.  disqualified  is   not,    in  law,   a  corporate 

119  (187.1);  8.  □.  13  Am.  R«p.  131;  State  ofBcer,    and    hence   cannot  be  amoved  as 

V.  St.  Lnnis,  BO   Mo.   IB;  Ppople  e.  Nich-  snch   by   the  corporation.      Rei  p.  Don- 

oH  7B  N.  y.  682.      A  resolution  to  "rfii-  caster,  Saj.    40;    BuUer  N.    P.  203;    Kei 

pen«c  imVAfAfKreii-A)"  of  an  officer,  passed  v.    Lyme   Regis,   Dong.   86;   Symmera  v. 

tiy  ■  cnnncil  having  power  to  remove  him  Regain,  Gowp.   602;  Willc.  25B.  pi.  669; 

at  its  pleasure,  icas  held  to  be  a  removal  Willc,  281,  pi.  728.     And  see  Fawcett  o. 

in  State  P.  Sohn,  97  Ind.  101.    Where  «-  Charles,   13   Wend.  473  (183S).     it   has 

prtu  poiDtr  is  given   by  statnte  to  the  elsewhere  been   shonn  (anit,  sec.   200  et 

nayOT  lo  remocc  in  officer  at  his  pUnrtirc,  Kg.)  that  with  us  the  councilH  of  munici- 

it  seems  to  be  clear  that  the  mayor  is  the  pal  corporations  are  often  made  judges  of 

eiclnsive  judge  of  the  propriety  of  ener-  the  ijnalifi cations  of  their  memhera  and 

cining  the  power,     Fi'opk'  v.  New  York,  officers,  and  this  may  modify  or  change 

82  N,  Y.  491,     The  mayor  of  a  city  held  the  rule  above  mentioned,  which  seems  to 

to  have  no  power  to  suspend  the  fire-engi-  rest  on  narrow  and  technical  gronnds. 
ncer  dnly  nppointed  by  the   mayor  with         ^  Rex  v.  Richardson,  1  Bnrr.  617,  638, 

the  advice  and  consent  of  the  coDDcil,  and  (17S8)  ;    followed,   Bex    c.   Liverpool,  9 
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be  made  afier  there  has  been  a  previoos  convictdon  in  a  coait  of 
law ;  and  sr  amotioo  will  not  be  sustained  by  a  subsequent  con- 
Tiction.'    In  offences  of  the  Kcond  class  the  corporation  may  try, 

Bod  if  the  charge  is  established,  remove,  without  any  previous  or 

other  proceeding  in  the  courts.'  lu  offences  of  the  third  class  the 
English  judges  have  differed  on  the  point  whether  the  officer  may 
or  may  not  be  removed  before  a  conviction  in  a  court  of  Justice. 

The  principal  cases  and  the  result  on  tliis  point  are  brielly  stated  in 
the  note.' 

BnTT.  7S3;  lupra,  ate.  340.     So,  aln^  in  Bmove.     Although  then  might  haire  been 

Common wpalth  v.  St.   Patrick's  (6«n«vo-  a  previoDS  conTictLon,  jet  this  being  a 

lent)  Society,  2  Binn.   (Pl)  441   (1810);  great  offence  agsinat  the  ifuty  o/ J^u  n.^, 

Comnionwealth  v.  Oitaidiaoa,  &c.,  S  Serg.  the  corporation   might  uuore  without  a 

fe  BuwU  (Pn.},  46e  (1821).     Theae  cases  conriction.    In  Bei  v.  Derby,  Cbs.  temp, 

adojit  Lord  ifantfitl^i  classification,  and  Hirdw.  155,  Lord  Sardurieke  mistook  tli* 

assert  the  inherrnt  power  of  corporations  above  case  on  this  point,  and  inclined  to 

to  expel  for  ofhaeet  Tailing  nithiD  anj  think  there  ought  to  be  a  previous  eon- 

of  the  three   classes.     See,   also.   Butch.  Tiction.     And  such  seemed  also  to  be  the 

Benef.  Assoc.  35  Pa.  St.  151;  38  Pa.  SL  iadidatioti    of   Eolt,    C.   J.,    in   Bex  n. 

fJS;  Kvans  v.  Philndelpliis  Club.  50  Pa,  Chalke,  Comb.   807,   where  the  removal 

St.  107;  Society,  &c.   t.  Commonwealth,  was  before  conriction,  for  criminally  rai> 

62  Pa.  St.  125.  jug  entries  in  tbe  corporation  books  which 

The  courts  in  a  proper  oaas  may,  by  'were  at  first  proper,  but  the  point  was  not 

innnifainut,  compel*  corporation  to  amove  decided.     In   Hnildock'a  Case,  T.  Raym. 

an  officer;  and  the  result  of  the  English  439,  the  sniotioii  was  for  riotously  asaem* 

cases  on  this  point  is  conaidered  to   be  bljiig  and  sssaultiog  sevrral  corporator*, 

that  where   the  offence   of  the  officer  is  thereby  impeding  the  busineu  of  the  cor- 

auch  that  the  corporation  bos  the  pouitr  poration.     It  vras  considered  that  the  of- 

to  amove,   the  court  will  only  compel  it  f>-Qce    was    two-told,  — oce    sgaitiiit    the 

to  do  so  where  some  one  ia  injured  by  duty  of  his  office  bs  a  corporator,  the  other 

the  omission  to  remove;  but  where  it  is  (wholly  disconnocted)  of  a  riot.     And  as 

rtquirtd  to  amove,  or  the  office  is  declared  he  might  be  guilt;  of  one  and  yet  be  bc- 

by   the  charter  or  statute  to  he  Toid  if  quitted  of  the  other,  the  corporation  might 

tuch  ID  act  be  done  or  amitted,  there  the  unove  without  conviction;  and  the  case 

court  nill  compel  it  to  amove,  though  oo  is  said  to  be  different  from  that  of  Chalke 

one  bo  shown  to  have  been  aggrieved,  (lupra),  for  there  the  officer  could  not 

Bei  V.  Tniio,  8  Bam.  &  Aid.  693;  Hex  v.  have   been  guilty   of  the  offence  at  law 

West  Looe,  S  Daw).  &  K.  416;  Rex  v.  without  at   the  same  time   having  been 

Totnese,   6  Dowl.   4   R.   483;  Grsnt  on  gailty  of  a  breach  of  his  duty.     The  casea 

Corp.  243,  and  note.  decided  ere  considered  to  favor  this  view, 

1  Rex  V.  Richardson,  nipra,  and  cases  viz.,  if  the  act  is  iriminal  and  single  in 

cited  in  last  note.  its  nature,  so  thst  a  conviction  or  acquit- 

*  Rei  t.  Richardson,  tupra;  Common-  tal  in  the  courts  of  law  will  necessarily 

wealth  e.  St.  Patrick's  Society,  rupra,  and  dptertnine  the  guilt  or  innocence  of  the 

cases  cited  in  last  note  but  one.  party,  there  must   be  a   conviction,    but 

■  Bex  V.  Carlisle,  Fortesc.  200;  a.  c.  11  otherwise  there  may  be  a  reniovnl  with- 

Mod.  379.     In  this  cnse  the  corporation,  out,   or    independent     of,   a  conviction, 

before  conviction,  smoved  a  capital  citiien  Bnllcr's   N.    P.   206  ;     Willc.    249-252  ; 

for  giving  s  bribe  to  a  freeman,  and  offer-  Glover,    331,   S3S  ;  Grant,   240  ;   2  Eyd, 

ing  him  another  to  influence   his  vote  at  8B'94,  where  the  prior  cases  are  digrated 

the  elecUon  tor  «  mayor.      The  courfa  and  stated.     I^ird  Maiafi'ld,  in   Box  v. 

judgment  wm  Id  hvor  of  tbe  right  t«  Richardson,  1  Burr.  538,  leave*  the  point 
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§  252  (190).  Boopa  oflmpliad  Powbt  of  RanoTaL  —  Principle 
and  soimd  policy  require  that  the  implied  poioer  of  Tfmaval  for  of- 
fences against  the  corporation  be  restricted  to  acts  of  a  serious 
nature  directly  affecting  the  rights  and  interests  of  the  corporation.' 
Causes  for  removal  have,  in  some  instances,  been  held  sufficient  in 
England  which  would  not  probably  be  so  regarded  in  this  country. 
The  principal  English  cases  are  given  in  the  note.  The  sufficiency 
and  reasooableaesB  of  the  cause  of  removal  are  queetious  for  the 
courts.' 

nntouDhed.  &  icmonl  for  k  riot  in 
the  oouncU-cluunber,  vitboat  a  pravions 
mnTictioti,  is  uid  to  litTe  hera  held  good. 
Bei  >.  YiUa,  StUea,  cited  8  Hod.  101. 
See,  farther,  Earie's  Cue,  Carth.  173; 
Bel  V.  WelU,  i  Bun.  1999)  Kegins  v. 
NewlMiTy,  1  Q.  B.  761  ;  3  Bbo.  Abr. 
(Bnnv.  ed.)  474,  mod  cues  cited. 

1  Zvaiaa  v.  Pbil«detphla  Club,  60  F«. 
St  107;  Butch.  B.  Amoc,  36  P*.  St. 
161;  SB  Pa.  St.  398;  Society,  ka.  v.  Com- 
moDwealtb,  63  Pa.  SL  126;  CommoD- 
wealth  V.  Philaothropic  Society,  6  Binn. 
(Fa.)  486;  State  s.  CnmmoD  Council,  9 
Wis,  264;  Major,  tc  v.  Gei»el,  19  Ind. 
S41;  Same  v.  Wright,  19  Ind.  346. 

>  Hex  e.  Andovei,  3  Salk.  329.  Fm- 
*riy  of  alderman,  so  that  he  could  not  pay 
UiXa,  tufflcieut  came  for  amoving  liim. 
lb.  Bat  not  applicable  here.  But  baiut- 
ruptey  inaufficient  cause  of  amotion  of 
councilman.  Rex  r,  Liverpool,  S  Burr. 
733;  see  Rci.  r.  Chitty,  6  Ad.  &  £.  S09. 
Ti*al  daertion  af  diitia  of  olEce  sufflc^ient 
eaoae.  BnUsr'a  N.  P.  209;  Bex  e.  fiich- 
udson,  1  Burr.  541.  When  abscna  and 
non-atttndanec  upon  meetiDgs,  and  mgleei 
ofdutf,  mill  be  sufficient  cause.  See  Rex 
V.  Bichardson,  mpra;  Bex  e.  Wells,  4 
Burr.  2004-,  1  Hawk.  P.  C.  cbap.  Ixvi. 
sec.  1,  as  to  official  neglect  of  duty;  ap- 
proTBd  by  Lord  Mansfield,  in  case  last 
cited;  Lord  Bmca's  Cau,  2  Stia.  819,  aud 
notes;  R^.  «.  Ipswich,  2  Ld.  Raym,  1233; 
B.  c  SaiV.  443;  Bulier's  N.  P.  208,  207; 
lK>rd  Hawley^s  Case.  1  Vent  146;  Bci  v. 
Harris,  1  Barn.  &  Ad.  93S;  Queen  c 
Mayor,  kc,  of  Foinfret,  10  Mod.  107:  2 
Kyd,  36  li  ttq.,  where  the  older  cases  are 
stated.  WiUc.  266-364;  An^ell  k  Amea, 
tec  427,  giving  summary  of  EngUsh  cases. 
Much  depends  upon  the  cnnse  of  the  n^- 
lect,  and  wbethor  tlu  eSectta  to  obstruct 


m  binder  the  business  of  the  corpontann 
or  officer  from  being  done. 

Habitual  driijiktiaiaa,  disqualifying 
from  the  performance  of  duty,  is  a  Ecf- 
Gdent  cause  to  remove  an  alderman  or 
officer  cliarged  with  maginterial  functions. 
Bex  V.  Taylor,  3  Salic.  231;  1  Rolls,  400; 
8  Bulst.  190.  But  carual  iniaeiaUian,  or 
bring  drunk  by  accident,  is  not  a  sufficient 
cause,  for  the  reason  (chariubly  allowed) 
that  this  is  likely  to  happen  to  the  beat 
Kex  V.  Taylor,  lupra,  A.  D.  1616.  Old 
aye  is  insufficient.  Bac.  A^ir.  Cotp.  E.  i; 
Hawrd's  Case,  2  Rolle,  11. 

Mtri  Omati  or  aUsrapU,  no  injury  TB- 
sulting,  not  sufficient.  Bagg's  Case,  11 
Coke,  03.  Initdlitig  language,  or  fiM 
npon  mayor  or  officers,  held  insufficient, 
on  the  ground  tliat  persooal  offences  at» 
to  be  punished  hy  law,  and  not  by  the 
corpontion.  Bex  c.  Oxford,  Palm.  466; 
Bagg's  Case,  11  Coke,  83',  06,  07,  98,  09; 
Clerk's  Cese,  2  Cro.  606;  BiiUei's  M.  P. 
203;  Beg.  v.  I*ne,  Fortesc.  276;  8,  c.  11 
Mod.  270 ;  Earle's  Case,  Carrh.  174 ; 
Wille.  261,  pL  680.  See  B.-gina  v. 
Rogers,  2  Ld.  Baym.  777;  Innes  p.  WjUo, 
1  Carr.  &  K.  267;  Begins  ».  Treaauty,  10 
Ad.  4  E.  874;  2  PerT.  ft  D.  40S. 

OjScial  mtKonducl,  amounting  to  mis- 
demeanor, has  been  before  mentioned,  and 
the  cases  cited.  The  misconduct  most, 
it  seems,  specially  relate  to  the  execotion 
of  the  office.  Rex  m.  Wells,  4  Bnrr.  1099; 
see  Begins  «.  Ncuberry,  1  Q.  B,  761.  If 
the  same  person  hold  tmo  effect,  miscon- 
duct with  respect  to  one  will  autborin 
removal  from  that  one,  but  not  from  both; 
but  if  the  ofTence  is  against  the  dutiea 
of  both,  thp  removal  nisy  be  from  both. 
Bex  r.  Chalke,  1  lA.  Eaym.  226-,  a.  a  B 
Mmi.  2>7;  R^x  r,  Doncarter,  2  Ld.  Bayw. 
1686;  B.  C.  1  BatnanL  S<6;  Bex  s.  W«U% 
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§  254         opncEBS ;  pbocexdihgs  to  amove  ;  itoncK.  S8T 

§  253  (191)-  Prooeodlnp  to  amove.  —  fiespectiiig  the  proetid' 
ings  to  afoove,  it  haa  already  been  observed  that  they  must  be  had 
l^  and  before  Uie  authorized  bodff  dviy  assembled,  in  contbrmity  with 
the  rules  on  that  subject,  which  are  elsewhere  stated.'  The  pro 
ceediug  in  all  cases  where  the  aiMtion  u  for  cause  u  adversary  or 
judicial  in  itt  character ;  and  if  the  organic  law  of  the  corporation 
is  silent  as  to  the  mode  of  procedure,  the  substantial  principles  of 
the  common  law  as  to  proceedings  affecting  private  rights  must  be 
obeerved.* 

§  254  (192).  Notice  of  Frooefldlns  to  unovo.  —  And  firti,  the 
officer  is  entitled  to  a  personal  notice  of  the  proceeding  against  him, 
4  Bqtt.  1096;  Bex  v.  Hanin,  1  B.  &  Ad.  U  eoentul  to  tbe  conEtitatiQn  of  the  legal 
SM.  IfiwmplojlDgat  of  cnrporatfl  tonds  bodj,  anA  if  ooo  net  in  tha  trial  of  auch  a 
in  IjU  dutodjr  is  not  sntGcient  caiue  of  charge  as  inajror,  wbo  U  Dot  sadi  de  jurt 
amotion,  thongh  genarallf  it  is  good  oiusb  [or  de/acto],  tha  order  of  removal  is  void, 
of  sospeoaion  from  a  financial  office;  for  Uadlcf  d.  Major,  kc,  33  N.  Y.  603i  Bee 
the  coatt  will  not  grant  a.  moiutiimus  to  supra,  sea.  241.  Special  provision  of 
nstore  until  tha  accounts  are  made  np  and  charter  constnied  to  give  the  power  of  re*, 
submitted  to  the  corporation.  Bex  o.  moval  to  tbe  major  and  council,  and  not 
Chalka,  1  Ld.  Raym.  22Sj  s.  o.  5  Mod.  to  the  council  alone.  Charlea  d.  Hoboken, 
SG9;  Bex  v.  London,  S  Term  B.  1S2;  8  Dntcb.  (N.  J.)  20S.  Andmwi*.  King, 
Wille.  262,  pi.  B8G  ;  Angall  ft  Ames,  »ec.  77  Me.  224,  where  the  officer  w«*  "  sub- 
4S8.  On  principle,  it  may  be  suggested  ject  alter  hearing  to  removal  1>y  the  mayor, 
that  if  an  implied  power  of  amotion  exists  by  and  with  the  advice  and  consent  of  tha 
at  bU,  it  should  extend  to  a  eaae  where  aldermen,"  it  being  held  that  the  hearing 
the  financial  officer  of  a  corporation  is  should  have  be«n  by  the  "  board  of  mayor 
misemploying  its  funds  entnuted  to  his  and  aldermen  ; "  a  bearing  by  the  alder- 
safe  keeping.  inea  alone  being  held  insufficient  though 

1  Rex  c.  Taylcr,  S  Salk.  2Sli  Bex  r.  the  officer  had  consented  to  it.  Inthiscase 

Sandys,  3  Barnard.  802;  Taylor  e.  Oloa-  it  was  also  held  thnt  tbe  mayor  and  idder- 

«e«ter,  1  Roll.   409;   a.  □.  3  BuIsL  lEH);  men  should  First  find  as  a  fact,  and  ai^udi- 

Rex  V.  Chalke,  1  Ld.  Raym.  32fl;  2  Eyd.  cats,  that  sufficient  cause  for  removal  ez- 

S7;  Qraut,  24G,  27S;  Willc.  264,  pL  091;  Uted,  before  a  valid  order  of  removal  could 

Willo.   260,  pL  S9S.     Necessity  for  vote  be  made. 

or  corporate  act,  declaring  the  removal  or         '  State  o.  Bryce,  7  Ohio,  part  II.  [SS^ 

eipnlsion.      Commonwealth  «.   Penosyl-  414,   416   (1836).      "This    proceeding," 

vsnia,   &c    Tnstituta,   2   Serg.   &  Rswle  (smovsl  of  a  troatea  of  tbe  oniversity)  "is 

(Pa.),    141;   Commonwealth  v.   Cerman  essentially  adversary;   the  joatice  of  the 

Society,   IG   Pa.  St.   2til;  Stadler  v.  De-  common  law  permits  no  investigation  of 

troit,  13  Micb.  346.   Where  the  ordinance  bets  which  may  be  fallowed  by  a  lose  of 

creating  an  office  expressly  reserves  to  the  a  right  or  by  the  infiiction  of  a  penalty,  to 

city  coDndl  the  power  to  remove  the  in-  be  conducted  txpartt."   lb.,  per  Lout,  J., 

cnmbent  st  pleasni«,   the   repeal  of  the  Uurdock  v.  Academy,  12  Pick.  244;  State 

ordinance  and  notice  to  him  of  the  repeal  «.   Trustees,   £c.,    S  Ind.    77.      Charter 

operate  as  a  ramoval.     Chandler  «.  Law-  mode,   if  prescribed,   must  he    pursued, 

renoe,  123  Mass.  218.  lb.;  Bacher'a  Case,    20  Pa.   St.   425;  see 

Where,  by  Btatate,  the  mayor,  recorder.  People  n.  Bearfleld,  85  Barb.  (N.  Y.)  2G4: 

and  an  alderman  ware  constituted  a  body  State  e.  Common  Council,   9   Wis.   264; 

to  try  charges  against  palicemen  appointed  Madison  v.  Korbly,  32   Ind.  74;  Tompert 

by  the  corporation,  with   power  to  iius-  v.  Lithgotr,  1  Bush,  (Ey.)  17S  (1866J. 
pand  or  Rtoove,  the  presence  of  tha  mayot 
TOI.I.— 23 
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and  of  the  time  wheo  the  trial  body  will  meet  It  ia  not  neceasaiy 
that  the  notice,  citation,  or  summons  set  out  the  charges  in  detail, 
but  it  should  contain  the  substantial  fact  that  a  proceeding  to  amove 
is  intended.*  The  analogies  of  the  ordinary  procedure  in  the  courts 
of  the  State  (in  the  absetice  of  statute  ur  L>7'law)  may  be  followed, 
respecting  such  details  as  the  notice  or  summons,  mode  of  service, 
&c  Notice  may  be  dispeitsed  vnth:  1.  By  appearance  and  answer 
to  the  charges.*  2.  By  a  total  desertion  of  the  place,'  so  that  it  is 
not  practicable  to  give  the  notice ;  as  where  the  officer  has  perma- 
nency, not  temporarily,  left  the  municipality  and  resides  constantly 
elsewhere  with  his  family.  Though  he  may  have  been  absent  or 
left  the  borough,  yet  if  he  return  and  be  in  the  place  at  the  time  of 
the  amotion,  he  is  entitled  to  notice.*  If  the  amotion  be  for  good 
cause,  such  as  conviction  of  an  infamous  crime,"  or  the  repeated 
declaration  of  the  officer  that  he  would  not  dischat^e  the  duties  of 
hie  ofBce,*  while  it  would  be  more  r^ular  to  give  the  notice,  yet  its 
omission  will  not  entitle  him  to  a  mandamiu  to  be  restored ;  for  if 
restored  he  could  be  amoved  again,  and  the  courts  will  not  order 
a  lestoratiou  where  they  can  see  that  there  is  good  ground  of  re- 
moval, and  that  the  order  to  restore  would  be  without  practical  and 
useful  effect'     With  these  exceptions,  the  party  is  entitled  to  no- 

I  Qvieen  v.  Saddlen'  Co.,  10  Honse  of  tlia  acts  in  qnestion  an  not  of  ui  ofBcikl 

Lordit  Caara,  104;  State  v,  Rryce,  tupra;  nature.     lb.     Whrni  power  is  Kiven   to 

Rkx  v.  Bichardaon,  1  Bnrr.  filO;  Rex  v.  remava  far  ckQW,  ■  »|ieciGcatioD  ot  tlis 

Doncaater,  2  Barr.  7S8;  tee  1  B.  &  Ad.  clurgaa^  notioe,  and  an  opportunit;  to  ba 

042;    Rex   D.   Uverpool,   S    Burr.    731;  heard,  are  esMUtial,  thoD^  the  charter  ba 

Baf^g  Caae,  11  Rep.  99  a,'  Reiv.  Wilton,  ailent  m  to  tbe  prooedoro  to  be  adopted  ia 

S  Mod.  259;  Exeter  v.  Glvde,  i  Mod.  S7;  auch  a  case.  State  v.  St  Louia,  90  Mo.  IB. 
Reg.  p.  Ipswich.  2  Ld.  Baym.  1210;  Willc         »  WUIc.  Mi;  Hex  e.  WUton,  S   Salk. 

36i,  366;  Innaar.  WyUe,  1  C.  t  K.  257;  428;  Reg.  n.  Ipawioh,  S  U.  Eaym.  1240; 

SoDlh   P.  B.  Co.,  G  lad.  ISG;  People  •.  Rex   v.   FeTereham,  8  Tern  B.  S5S;  R«e 

BencTolent   Society,   34   How.   Pr.   216;  v.   Caimathen,  I   Uaule  &  Sel.  097;   a.  r. 

D^lacef    r.   Veuae,    kc    Co.,   1   Hawks  Common  wealth    *.    FennajlTania    Baatt. 

(N.  C),  274;  Commonwealth  v.  Pennsyl-  Institate,  S  Setg.  k  Rawie,  141. 
TBnia  Benef.  Iiutitnta,  2  Serg.  &  Rawla         ■  WiUc.  26S,  206;  Qnat,  346;  Rex  •. 

(Pa.),  141;  Society  v.  Tandrke,  3  Wbart.  Harria,  1  B.  &  Ad.  030;  Rax  v.   Shrew*- 

(Pa.)  809;  Nichols,    Tn  re,  8  Abb.  New  baty,  Cawa   temp.   Hardw.  IBl;  7  Mod. 

Caa.  474;  d.  o.  57  How.  Pr.  S95;  People,  202:  H^.  v.  Tnieboy,  3  Ld,  Raym.  137Bt 

exr^.  V.  CommisaionBTn,  4c.,  of  Brook-  11  Mod.  76;  Rex  «.  Grimea,  6  Bqtt.  8601; 

lyn,  108  N.  Y.  64;   People  v.  Niohoi^  79  Rex  v.  Leicester,  4  Burr.  2089. 
N.   Y.   582.      Where  the    power  of  re-  *  Rex  p.  Leicester,  4  Bnrr.  S089. 

moval  ia  veated  in  the  major  for  cause,  »  Angell  k  Amea  Corp.  sec  422,  whei* 

he  acta  judicially,  and  a  writ  of  prohibi-  this  opinion  is  expressed;  Grant,  365;  Rax 

tion  will  lie  sftainat  him,  if  ha  exceeds  his  a.  Chalka,  1  Ld.  Raym.  328. 
iuTiartiction.    People  v.  Cooper,  67  How.  '  Rex  r.  Axbridgn,   Cowp.   GSS;  see  t 

Pr.  418.     If  the  incumbent  of  an   offloe  Tsrm  R.  182  ;  Orsnt  Corp.  245. 
uses  the  offlce  as  a  means  of  wronft-doinA         ^  Rex  d.  Griffiths,  S  B,   k  Aid.   7U; 

this  i*  a  good  eanas  of  remoral,  thoo^  ass  Blsgnve't  Case,  2  Kd.  «,  49,  7S;  Rot 
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tjce  of  the  intention  to  amove,  so  that  he  may  have  foil  aod  flux 
opporttmity  to  be  heard  in  his  defence. 

§  255  (193).  The  Chugea  most  b*  foimnlated :  Opporttmlty  to 
defend.  —  There  must  be  a  chargt,  or  chaises,  against  him,  specifically 
stated,  with  substantial  certainty ;  yet  the  technical  nicety  required 
in  indictments  is  not  necessary.^  And  reasowMe  time  and  opportw 
niiy  must  he  given  to  anmoer  the  charges  and  to  pruduce  his  testi- 
mony ;  and  he  is  also  entitled  to  be  heard  and  defended  by  counsel, 
and  to  cross-examine  the  witnesses,  and  to  except  to  the  proofs 
against  him.'  If  the  charge  be  not  denied,  still  it  must,  if  not 
admitted,  be  examined  and  proved'  Where  the  specific  chai^ 
stated  is  insufficient  to  justify  the  removal,  or  where  the  removal  is 
erroneous  and  no  good  aod  sufBcient  ground  therefor  appears,  the 
officer  is  entitled  to  a  mandamus  to  rtstart  hiin*  But  where  the 
proceedings  are  in  conformity  with  the  charter,  and  are  regular, 
the  sentence  will  not  be  inquired  into  collaterally,  noi  its  merits 
examined  by  mandamiu  or  action.' 

V.  BaiT«,  1  Show.  ISS;  a.  o.  Carth.  190;  be  leceiTM  nicli  notice.    Juris  «.  HsTor, 

Grant,  Corp.  24S.     If  one   irregnlarl;  &&  of  New  York,  2  S.  Y.  Leg.  Oba. 

uuored  for  good  cause  lie  restored  1^  300. 

mandatntu,  he  nu;  be  igun  unoTed  bj         *  B^  v.  Ipewich,  2  Ld.  Ba^m.   I  StO; 

ragolar  proceedings  <U  rtovo.     Tajlor  «.  Uadisoa  v.   Korblj,  32  Ind.  7i  (1869); 

GloDcaaUr,  3  Bulst.  19D;  B^.  v.  Ipewich,  Commonwealth  «.  Oerman  Socistj,  IG  Pa. 

3   Ld.   Bajm.  12SS.     In   auch   case  the  Sl   esi    (ISSO);   State  i>.  Jersey  City,  1 

office  u  Ticated  from  the  tiroe  of  iha  see-  Dutch,  (N.  J.)63fl.    The  restoration  pnti 

ond  amotion;  the  proceedinga  do  not  re-  him  in  the  same  sitnation  that  he  wea  he- 

late  back  to  the  former  irregular  amotion,  fore  the  sttcmpted  remoTal.     Willc.  Sfl9; 

WiJIc.  269,  pL  707.  poO,  me.  347.     Since  there  ii  an  adequsts 

>  Tompert  v.  Lithgow,  1   Bush  (Ky.J,  remedy  at   law  by  quo  vparranlo   (ptial, 

178  (1886);  Kex  «.   Lyme  Regis,  Doag.  chap,   ni)   or  by  mandamu*  to  restore 

178;  Bagg'a  Case,  11   Co.    99  a;   a.  c.  1  (pw<  sec,  8*7),  igviti/,  mil  net  enjoin  tbe 

EolL  22B;  GIoTer.  S31;  Willc.  287.  corporato  anthoritiea  from  making  an  nn- 

'  State  V.  Biyee,  7  Ohio,  port  II.  [82],  lairfal  removal  or  appointing  a  BuocciiBor. 
414  (1836);  Bei  ».  Eicbardson,  1  Burr.  Dalahanty  t>.  Wwuer,  76  IlL  18S  (1874); 
MO;  Bern.  Liverpool,  a  Burr.  734;  Mar-  g.  c.  20  Am.  Rep.  237.  PoO,  »eo.  275. 
dock  ».  Academy,  12  Pick.  (Han.)  244,  Under  the  statute  of  Maridi  the  action  o( 
where  the  requisitea  of  a  valid  proceeding  &  council  In  amoving  an  officer  is  review- 
to  amove  are  stated.  Rex  v.  Chaike,  1  ablaby  nwBMfa7iitM,and  in  thatproCBediiift 
Ld.  Raym.  228  ;  Bet  ■.  Derby,  Caa.  the  court  will  review  all  the  action  of  the 
Temp.  Hardw.  164.     Ante,  sec.  254,  note,  council  and  the  testimony  adduced  before 

*  Rex  V.  Farertham,  8  Term  B.  358;  it     Donnelly  v.  Teasdale,  21  Fla-  652. 
Barman  B.Tappenden,  1  East,  662;  Willc.  »  Society,   4c.   v.   Commonwealth.   52 

267;  Glover,  834;  Murdock  •.  Academy,  Pa,  St.  125  (1866);  People  p.  Beaifield,  35 

12  Rck.  (Hasa.)  244.     A  municipal  offi-  Barb.  (If.  Y.)  254.     Though  the  amotion 

eer,  when  removed  by  the  corporation  ap-  be  illegal,  the  officen  who  took  part  in  it 

pointing  bim,  ii  entitled  to  actual  notice  are    not   pemmatly   liabU,   nnlpRs   both 

of  hi*  removal,  and  to  eompeuMtiOD  until  malice  and  want  of  probable    eauM  be 
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§  256  (194).  BRbot  of  Valid  Amotton ;  Vaoanor.  —  If  the  amo- 
tioa  be  Ugal  and  avikorvced,  the  office  becomes  ipio  facto  vacajii  &om 
the  time  the  amotion  ia  declared,  and  another  person  may  be  elected 
or  appointed  to  fill  it  If  the  removed  officer  afCerwaid  continues 
to  act,  he  ia  a  mere  usurper,  and  may  be  ousted  on  quo  ■warranto  and 
punished.  Amotion  from  one  office  does  not,  of  course,  affect  the 
party's  title  to  another.^ 

■hown.     Hum*n  o.  Tappenden,  B  Eapb.  kngoage  ia   adopted    hj  Glorer    (Coip. 

S78;  i.  a  1  Ea«t,  GGGi  Ferguaail  «.  Earl  831).aUtet  thalir&penon  l^alljuuOTed 

of  EiDnouI,  9  CI.  &  F.  38S.  contmuM  to  act,  he  ia  a  mere  nauTpei, 

Jurvdidion    u   to    the    eUetim    and  and  that  "all  corporate  acts  in  which  ha 

amBtion  of  offlcera  in  corporatioiu,  when  has  coneaned  ai«  equally  void,  ai  thongli 

not  ohaoged  b;  statute  belatfi  to  Ou  com-  hs  had  never  been  elected  or  admitlAd." 

MMi-Iau'  Boiirlf  and  not  to  tqniij/.     At-  But  if  heia  permitted  to  acCafteramotion, 

toruey-Qeneral  v.  Earl  Clarendoii,  17  Vea.  it  would   probably  be  conaidered,  in  thia 

191;  Dyer,  332;  Cochrau  v.  HcClearjr,  22  conotij,  that  hie  acta  would,  ai  to  third 

Iowa,  7fi.     See,  alao,  /n  rt  Sawyer,  12i  penona,  be  valid,  like  tbeee  of  an  officer 

U.  8.  SOO  (1S87);  aiUt,   area.  302,  note,  dtfaeio.     If  the  remoTal  be  anauthoriMd, 

201,  note,   276,  and   note.      Wheie,    by  Ur.  Willcock  sUtea  the  rule  to  bc^  "That 

charter,  a  city  council  had  power  to  re-  all  corparata  acta  in  which  he  hai  con- 

move  police  oflicen,  and  the  mayor  had  curred  between  the  moment  of  hia  removal 

power  alao  to  increase  or  diminiah  their  and  restitution  are  of  equal  validity  aa  if 

number  at  discretion,  it  was  held,  in  on  he  had  never  been  amoved,"  Ac    Wille. 

action  bmoght  by  a  policeman,  removed  by  266,  pi.  707.     If  he  wai  regularly  preaent 

the  mayor  for  malfeasance,  for  his  ulary,  and  concurred,  it  can  well  be  seen  how 

that  in  the  former  case  the  judgment  of  this  should  be  ao  ;   but  bia  concuirsncc 

tiie  council,  being  judicial,  was  coDcloaivs,  when  not  regularly  acting,  or  when  a  di 

while  the   action   of   tliB    mayor,    heiog  facUi  aacceaeor  haa  taken  his  place  and  ia 

minUterial,  waa  not  conduaivs  upon  the  acting,  would  not  seem  to  alter  the  legal 

officer.     Oliver  «.  Americus,  8S  Oa.  lOGj  quality  of  the  act.     In  thia  country  llu 

ante,  sec  202;  poai,  aec.  276.  €ui»  of  a  de  fiuto  effictr  ot  tde  jtcn  ofBce 

'  Jay's  Case,  1  Vent.  302;  Symmers  o.  are  everywhere  conaidered  valid  aa  re- 
Begem',  Cowp.  603;  Willc.  288,  pi.  704;  apecta  the  public.  Anl^i,  aeca.  21S,  note. 
Rex  >.  Doncaster,  2  Ld.  Raym.  1566;  1  321,  note,  230,  note,  236,  note,  237,  nrte. 
Barnard. 206;  Reze.Chalke,  1  Ld.  Baym.  PoMt,  sees.  276,  892,  note;  Cuahing  *. 
220.    Ur.  WillooelE,  287,  pL  704,  wluwa  Ftukfbrt,  S7  Ue.  Ul. 
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CHAPTER  X. 

CORPOBATK   UEXmiQS. 

§  257  (195).  Bub]eot  ontunsd.  —  The  avi^eet  of  Corporate  Meet- 
inga  will  be  considered  under  the  following  geneml  heads :  — 

1.  Common  Law  Requiaitea  of  a  Valid  Corporete  Meeting  — 
sees.  258-261. 

2.  Notice  of  Corporate  Meetinga  at  Common  I*w  and  under  the 
English  Municipal  Corporatioua  Act  —  sees.  262-265. 

3-  New  Engknd  Town  Meetings ;  Requisites  of  Notice  and  Power 
of  Adjournment — aece.  266-269. 

4.  Constitution  and  Meetings  of  Councils,  or  of  Select  Governing 
Bodies,  and  herein  of  Quorums  and  Mf^orities;  of  Integral  Parta; 
and  of  Stated,  Special,  and  Adjourned  Meetings  —  sees.  270-287. 

5.  Mode  of  Proceeding  when  convened  —  sees.  288-292. 

§  258  (196).  Common-Law  Reqni>lt«a  of  a  Valid  Corporate 
MMtlaE.  —  As  respects  their  mode  of  action,  municipal  corporationa 
in  this  country  are  of  two  general  classes.  In  the  one,  as  in  the 
organization  of  tovms  in  the  New  England  States,  heretofore  adverted 
to,  alt  of  the  qualified  tahabUants  meet,  act,  and  vote,  in  person.^ 
In  the  other,  which  ia  the  kind  that  prevails  generally  throughout 
the  States,  and  even  in  many  of  the  larger  places  in  New  Ei^land, 
the  atbirs  of  the  town  oi  city  are  administered  by  a  select  or  repre- 
sentative body,  usually  denominated  the  council,  and  which  ia  elected 
by  the  qualified  voters  of  the  incorporated  place,  not  assembled  to- 
gether in  a  meeting,  but  at  an  election,  where  each  elector  votes 
separately  and  by  ballot' 

I  259  (197).  Coiporate  Meeting.  —  The  latter  class  of  corpo- 
rations is  properly  municipal.  The  former  class  is  not  ao  strictly 
municipal  as  it  is  public  in  its  character.^  Where  there  is  a  eowicil 
or  governing  body,  the  inhabitanta  or  voters,  in  their  natural  capacity, 
have  no  power  to  act  far  or  to  bind  the  corporation,  but  the  corpora- 

'  Anit,  chap.  IL  sec  !8.  *  jinU,   rhnji.  L  tec  9;  chap,  ii  «ees. 

■  AnU,  chap.  iL  wo.  OB  ((  mq.;  duip.     2^  23,  and  note. 
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tioa  mast  aot,  and  can  be  bound  only  througb  the  medium  of  this 
body.  Therefoie,  auth6rized  acts  done  by  the  council  are  not  their 
acts,  but  those  of  the  corporation.  The  council  is  a,  body  which  is 
constantly  changing ;  it  is  simply  the  agent  of  the  coiporatioo.  But 
its  members,  it  has  been  well  observed,  are  not  only  not  tfu  muni- 
cipal corporation,  but  are  not  even  a  corporation.'  Whether  the  cor- 
poration be  of  the  one  class  or  the  other,  t^  affairs  must  be  transacted 
at  a  corporate  meeting,  in  the  one  case  of  the  qualified  inhabitants, 
and  in  the  other  of  the  members  of  the  council  or  governing  body, 
duly  convened  at  the  proper  time  and  place,  and  upon  due  notice 
in  cases  where  notice  is  requisite.' 

9  260  (198).  HoqnlsltM  of  ■  valid  Corpont»  MmUdk  of  Oia  old 
*'"C"'''  Maoldpal  Corpontloiia.  —  In  England,  prior  to  the  General 
Municipal  Corporations  Act  of  1835,'  the  re^tieiles  o/a  valid  corpo- 
rate meeting  depended  upon  the  constitution  of  the  particular  cor- 
poration under  its  charter,  or  prescriptive  usage.  To  constitute  a 
corporate  assembly  there  must  at  common  law  be  present  the  mayor 
or  other  head-officer  (he  being  considered  an  integral  part  of  the 
corporation,*  in  whose  absence  no  valid  corporate  act  could  be  done), 
a  majority  of  the  members  of  each  select  or  definite  class  (these 
classee  being  also  considered  integral  parts),  and  some  memhers  of 
the  indefinite  body  (indefinite  in  point  of  numbers)  usually  styled 
the  commonalty,  and  of  each  of  the  indefinite  classes  if  there  be 
more  than  one.*  If  there  be  no  indefinite  class,  and  the  governing 
body  consist  of  a  select  or  definite  class,  the  common-law  requisite 
of  a  valid  corporate  assembly  ie,  that  a  majority  of  the  select  class 
must  be  present ;  and  if  there  be  more  than  one  such  class,  then  a 
majority  of  each  of  the  select  classes  of  which  the  corporation  is 
constituted ;  and  the  presence  of  the  mayor  at  a  select  assembly  of 
this  kind  is  not  necessary,  unless  it  is  expressly  required.'  But 
where  a  common  council  exists  (which,  in  contemplation  of  the  an- 
cient law,  is  a  meeting  of  the  body  at  large,  or  those  of  them  who 

1  Ref^nB  e.  Panmorc,   10  Ad.   &  EL  *  AnU,  chap.  iii.  mc  S5.      Further  u 

S86;  tee  tfeRina  o.  York,  2   Queen's  B.  to  mayor,  see  antt,  chap,  ii.,  relalisg  to 

850  ;  Major  v.  SimpHin,  3  QaMn'R  B.  7S;  Municipal  Elections  aod  Officen,  sec  SOS. 

ante,  sec.  89.     The  Huoicipal  Corpora-  *  Willc.   US,  53,  66;  Rez  v.  Atkyns,  8 

tioni  Act   1882,  sec.  10,   expressly   pro-  Hod.  33;  1  Rol.  Abr.  514;  Bex  v.  Carter, 

videatbat  "  the  council  shall  aicrciaa  all  Covp.    19;  Rei   c.  Smart,    4    Huit.  2143; 

the  paw«ra  vested  in  the  corporation  hy  Rex  t.  Gaborian,  11   East,  S7,  cote;  Rex 

this  Act  or  otherwise."    Poal,  sec  2St>.  v.  Hnrris,  4  East,  2fl;  Rex  v.  Bellringer, 

*  Dey  V.  Jeniey  City,  19  N.  J.  Eq.  412  4  Teim  R.  823;  Rex  «.  Miller,  6  Term  R. 
(ISeS):  BaltimoTee.  Fonltney,  26  Md.  18  27S;  Rex  t>.  Varls,  Covp.  2S0;  Res  v. 
(ISee).  Hondav,  Cowp.  GSB. 

*  JmU,  dJiAp.  iiL  sec  86  s(  aeg.  *  See  antboriUM  dted  in  th*  lut  note. 
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thought  proper  to  attend,  or  were  considered  by  their  fellov  freemen 
the  men  beat  fitted  to  attend),  though  such  council  has  become  a 
select  or  definite  class,  there  the  presence  of  the  mayor  or  head  pre- 
siding officer  is  aecessary  to  a  valid  assembly,  though  such  presence 
be  not  recjuired  by  the  charter.' 

§  261  (199).  Suoa  anbjaot.  —  A  majcrrUy  of  each  definite  part 
means  a  mfyority  of  the  number  of  members  of  which  that  part  con- 
sists, not  merely  a  majority  of  the  existing  members  of  the  part ; 
but  if  the  act  is  to  be  done  by  an  indefinite  body  alone,  it  is  valid  if 
done  at  a  meeting  duly  convened,  albhougli  but  a  small  fraction  <A 
the  whole  body  at  large  be  present  But  while  the  presence  of  a 
m^ority  of  each  definite  integral  part  was  necessary  to  a  valid  cor- 
porate meeting,  yet  it  is  settled  law  that  a  majority  of  those  present, 
when  legally  assembled,  wiU  bind  the  rest*  Not  only  did  the  law 
of  the  old  corporations  in  England  require  the  presence  of  a  majority 
dl  the  members  of  each  definite  integral  part,  but  it  went  to  the 
extreme  length  of  holding  that  where  the  presence  of  the  mayor 
was  necessary,  he  must  be  the  legal  mayor,  and  if  he  be  merely  an 
officer  de  facto,  and  afterwards  be  ousted  on  qtio  ivarraTUo,  all  corpo-  ■ 
rate  acts  done  under  the  sanction  of  his  office  are  voidable."  By 
reason  of  the  change  in  the  constitution  of  municipal  corporations 
in  England,  wrought  by  the  Corporations  Act  of  1835,  many  of  the 
rules  respecting  corporate  meetings  are  no  loi^r  applicable,  though, 
as  we  shall  see,  some  of  them  still  are  Under  that  statute  the  coi^ 
poration  acts,  and  can  only  act,  through  the  council ;  and  it  is  pro- 
vided that  all  questions  shall  be  decided  by  a  majority  of  all  the 
councillora  present,  including  qnestioos  of  adjournment;  that  one 

'  WiUc.  67.  Young,  12  Omtt  (V«.)  803(1865),  sp- 

>  Rex   V.  Bellringer,   i  Term  R.   810  proving  Willc.   S16,  pi.  646;  LabourdetCe 

(1792).  sod  eum  cited;  Rex  b.  Miller,  6  d.  Municipality,   2  Ia   An.   G27  (1S«7); 

Term   R.   268;    Bex  v.    MoDiltty,   Co<rp.  Kinpbai?  r.    School    District,    12  Met. 

631,  G33;  Bex  e.  DeTonibire,  1  Bam.  i  (Mua.)  S»  (1S46);  Damon  v.  Oreoby,  3 

CresB.   609;    Rez  v.  Bower,    1    Barn.    &  Pick.   (Uaee.)   SIS,   36S  (1824);  Coles  i>. 

CreB8.192;Bezv.  May,  4Bam.  &  Ad.  843;  TruHtees,  be,  of  Williamsburg,  ]0  Wend. 

Bex  D.    He«dley,  7   Bmu,  &  Cress.  i9fl;  (N.  Y.)  668  (1838);  Rp.m.  Rreet,  8  Bam. 

Willc  S16.  pi.  646)  Blackst  v.  Blizard,  9  A  Cress.  363;  The  Qumn,  a  rel.  Hyde  v. 

Bam.  &  Cress.  851 ;  Rogers,  In  re,  7  Cow.  Bamhart,  7  Upper  Can,  L.  J.  126  ;  The 

(N.  T.)   626   (1827);    Ji.,  note  a,   764;  Queen,  et  r«I.  Heenan  «.  Murray,  1  Upper 

Willcocks,   In  re,   7  Cow.   (N.  Y.)  402,  Can.  L.  J.  n.  b.  104;  3  Kent  Com.  398; 

■nd  note  462,  468  (1827):  Younf;  v.  Buck-  Angell  A  Amea  Corp.  sec.  601;  Launtz  v. 

bgham,  5  Ohio,  485,  489  (1832);  BhpII  v.  Peo|>le,  118  111.  137. 

Bnckingham,   18  leva,   284  (1864),  and         ■  Bex   v.   Carter,   Cowp.   69;   Bex  v. 

cases  cited;  State  v.  Deliesseline,  1  Mc-  Hebilen.    Andr.    891;   Bex  o.   Dawea,  t 

Cord  (S.  C),  52  (1821);  Stater.  Hugpna,  Burr.  2270;  Willc.  S4,  66. 

Harper   (8.   C),    94    (1824)  ;  Booker  ■. 
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third  part  of  the  Damber  of  the  whole  coudcU  shall  be  a  quonim ; 
that  the  mayor,  if  present,  shall  preside,  and  if  absent,  that  a  pre- 
siding officer  shall  be  chosen,  who  shall  have  a  aecond  or  casting 
vote.^ 

§  262  (200).  HoUoe  of  Coiponte  MaeUagi  at  Commoxi  I^iw,  and 
ond«r  tb«  Bagltoh  Monloipal  Coiporatlona  Aot.  — Due  notiee  of  the 
time  and  place  of  a  corporate  meeting  is,  by  the  English  law,  essen- 
tial to  its  validity,  or  its  power  to  do  any  act  which  shall  bind  the 
corporation.  Bespectiug  notice,  the  courts  in  England  adopted  cer- 
tain rules,  which,  since  they  form  the  basis  of  much  of  the  statute 
law  in  this  country  upon  the  subject,  and  have  in  the  main  been 
followed  by  our  courts,  and  are  founded  on  reason,  may  advan- 
tageously be  here  mentioned.  All  corporators  are  presumed  to  know 
of  the  days  appointed  by  the  charter,  statote,  usage,  or  by-laws,  for 
the  transaction  of  particular  business,  and  hence  no  notice  of  such 
meeting  for  the  transaction  of  suck  business  is  necessary,  or  for  tha 
transaction  of  the  mere  ordinary  affairs  of  the  corporation  on  such 
days ;  yet  if  it  is  intended  to  proceed  to  any  other  act  of  importance, 
a  notice  is  necessary,  the  same  as  at  any  other  tima 

§  263  (201).  ITotiofl  bow  Given  and  bow  Waived. —  A  notice, 
when  necessary,  must,  if  practicable,  be  given  to  every  member  who 
has  a  right  to  vote,  where  the  act  is  one  to  be  done  by  a  body  con- 
sisting of  a  definite  class  or  classes,  and  it  must  be  given  by,  or 
issued  by  order  of,  some  one  who  has  the  authority  to  convene  a 
corporate  meeting.  But  notice  may  be  altogether  dispensed  with 
or  its  necessity  waived,  by  the  presence  and  consent  of  every  one  of 
those  entitled  to  it.'  It  must  be  served  personally  upon  every  resi- 
dent member,  or  left  at  his  house.  If  temporarily  absent,  it  may  be 
left  with  his  family,  or  at  his  house  or  last  place  of  abode.  An 
order  to  serve  all  is  not  sufBcient ;  all,  if  practicable,  must  be  served, 
but  if  the  party  entitled  to  notice  has  entirely  quit  the  municipality, 
and  has  no  family  or  house  within  its  limits,  notice  is  not  nece^^iry. 
It  must  be  served  a  reasonable  time  before  the  hour  of  meeting,  of 
which  the  court  will  judge  from  all  the  circumstances,  including 
usage.  '  If  the  charter  provides  a  method  by  which  the  notice  shall 
he  served,  its  provisions  must  be  strictly  obeyed.* 

>  6  and  A  Wm.  IV.  ohap.  Ixxvi   nee         *  Beaver  Creek  t.  Haxtingt,  E!  Kioh. 

99;   Ravlinnon  oii   Corp.  (Gth   ed.)  13fl;  S38;  Lonie.  Anoka,  86  Minn.  176;  Steta 

ante,  chap.  iii.  seca.  35,  37;  EnglUh  Hn-  v.  Smith,  22  Hinn.  218. 
nlcipil  Corporationi  Act  1882,  aec  21.  *  Lord  v.  Anoka,  86  Hinn.  17& 
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§  264  (202).  ItoqiilidtM  of  HoUo*;  Tlm«  and  PUm;  -Waiver. — 
The  nutice  must  state  the  time  of  meeting,  and  the  place,  if  it  be  not 
the  usual  place.  It  ie  not  necessary  to  state  what  bnainesa  is  to  be 
done,  whea  the  meeting  relates  only  to  the  ordinary  af^rs  of  the 
corporation ;  but  when  it  is  for  the  purpose  of  electing  or  removing 
officers,  passing  ordinances,  and  the  like,  the  fact  should  be  stated,  so 
that  members  may  know  that  something  more  than  the  usual  routine 
of  business  will  be  transacted.  Such  great  importance  is  attached  to 
notice  that  it  can  mly  le  loaivtd  by  untverm/  coiueTit ;  but  if  every 
member  of  a  select  body  be  present  at  a  regular  or  stated  meetiug 
or  at  a  special  meeting,  they  may,  if  every  one  consents,  but  not 
otherwise,  transact  any  business,  ordinary  or  extraordinary,  though 
no  notice  was  given,  or  an  insufficient  notice,  but  the  unanimity  of 
consent  should  plainly  appear  from  their  recorded  declaration,  acts, 
or  conduct.  This  unanimity  is  only  necessary  in  order  to  enter 
upon  the  business ;  once  commenced,  the  usual  rules  which  govern 
the  body  and  its  actions  apply.  It  is  to  be  observed  that  the  fore- 
going rules  are  not  applicable  where  they  are  in  conflict  with  the 
cfaart«r ;  and  hence,  if  this  imperatively  requires  a  special  riotice,  it 
cannot  be  waived,  even  by  consent  of  all.  The  guild  hall  is  the 
proper  place  for  the  meeting ;  if  there  be  none,  the  meeting  should 
be  at  the  usual  place ;  and  if  at  any  other  place,  it  should  be  stated, 
to  prevent  fraud  or  surpris&  Acts  done  at  an  unusual  place  will  be 
closely  scrutinized.' 

%  265  (203).  Hotloe  ttnder  BnslUb  AoL  —  By  the  English  Muni- 
cipal Corporations  Act,*  the  auiject  of  medi-nga,  stated  and  special, 

1  AuthoritlM  in  aapport  of  the  lut  ftnd  both  Hiect  uid  iudeflnite  bodies  of  pnbUs 

two  piecading  aectiona  of  tb«  text :  Willc.  corpontioiis.    Rez  v.  Langhome,  i  Ad.  & 

chap.  I  no.  4S,  d  Kf. ;  Rez  v.  Hill,  4  B.  El.  G88.    See,  also,  ReK  v.  tmnbhm,  8 

&C.  441;  Rs£  V.  UTcrpooI,  a  Barr.  7TA;  twta.'Bi.iii,  ptrUitA.E.tajoa, arguendo. 

Bex  «.  Doncaster,  S   Burr.   744;   Rez  d.  Where  the  cit;  chBiter  prorided  that  the 

Theodorick,   8  Eut,  E4G;  Kez  e.  Hbv,  C  mayor  might  call  apecUl  »ee«ions  of  the 

Bnrr.  3SSSi  Rez  s.    Ozford,   Palm.   468;  cooDcil,  and  tbat  he   ehonld  ■"tpteially 

Bex  V.  Orimea,  S  Barr.  2S01 ;  EyiuutoD  v.  ilatt  to  them  when  anembled  the  olgects 

Shrewibalj,  S  Stia.  IbGl;   HiugroTe  v,  for  whicb  they  have  been  ooDTCDed,  and 

Nevison,  1  Stra.  GS4;  s.  a.  S  Ld.  Kaym.  their  action  shall  he  confined  t«  each  ob- 

13G9;  Rez  v.  Uayor  of  Shrewsbury,  Cases  jects,"  an  ordinance,  paued  at  a  meeting 

temp.  Hardw.   147;   Smyth  v.   t^rley,  2  so  called,  baring  no  reference  to  anything 

House   of  Lords  Cases,    78S  ;   Grant  on  alludnd  to  in  the  nuyor's  mesmj^  wm  de- 

Corp,   1E4-1SS;    Olover  on   Corp.   chap,  dared   mid.      St   Lonia  v.  Withans,  10 

Tiii.  pp.  145-178.    Formerly  the  rule  that  Ho.  App.  S47;  afflmed  on  appeal,  80  Ho. 

where  notiee  was  necesaary  every  member  MS. 

mnat  be  notifled,  was  applied  only  to  the  *  S  and  S  Wm.   lY.  chitp.  Iixri.  apc. 

cue  of  deRnite  hodieii,   bat  it  has  mora  SB;  emit,  srcs.  SS,  87  ;  Consolidatiid  Act 

leMutly  been  dedwed  to  be  ap^icaUe  to  188S,  teo.  22. 
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and  the  notice  Knd  summons  required  are  made  matter  of  express 
r^ulatioD.  It  provides  for  every  borough  or  city  four  quarterly 
meetiDgs  of  the  council  in  each  year,  to  be  held  at  a  fixed  date.  No 
notice  of  the  iusinex  to  he  transacted  at  these  quarterly  meetings  is 
necessary;  but  three  days'  notice,  by  posting  ou  or  near  the  town 
hall,  is  required  of  the  time  and  place  of  every  intended  meeting. 
Power  is  given  to  the  mayor  to  call  special  meetings,  or,  on  his 
refusal,  to  five  members  of  the  council,  iu  which  case  the  notice  on 
or  near  the  town  hall  shall  state  therein  the  business  proposed  to  be 
transacted  at  sach  meeting,  and  in  eveiy  case  a  summons  (in  addi- 
tion to  the  notice)  must  be  left  at  the  usual  place  of  abode  of  every 
member  of  the  council,  or  at  the  premises  occupied  by  him,  in 
respect  of  which  be  is  enrolled  as  a  burgess,  at  least  three  clear  days 
before  the  meeting,  and  no  business  can  he  trajisacted  not  specified 
in  the  summons.  Power  to  adjourn  meetings  is  expressly  conferred 
upon  the  council  by  the  same  section.' 

§  266  (204).  New  BngUiid  Town  MaeUoBi ;  Rotioe  and  Ad- 
Jonrnment.  —  In  Kew  England  the  inhabitants  are  required  to  be 
DoUtied  or  warned  of  town  meetings.  The  requisites  of  such  notice, 
and  manner  of  giving  it,  are  prescribed  by  statute.  The  provision 
is  quite  general  that  the  articles  or  matters  to  he  acted  upon  shali  bt 
specified  or  inserted  in  the  notice  or  warrant.  The  courts  in  those 
States  concur  in  requiring  the  statute  as  to  notice  to  be  faithfully 
observed  by  the  officers  charged  with  the  duty  of  calling  meetings. 
Meetii^s,  to  be  valid,  must  be  warned  or  notified  according  to  law. 
The  rule  of  the  English  courts  applied  to  indefinite  corporate  bodies, 
that  if  all  are  present  notice  may,  by  unanimous  consent,  be  waived,' 
is  not  regarded  as  applicable  to  the  town  meetings  of  New  England, 
and  hence  a  de  facto  meeting,  not  duly  notified,  though  attended  by 
all  the  voters  capable  of  attending,  is  not  a  valid  meeting,  and  i^ 
acta  are  void.' 

I  In  constniiiig  thU  statute,    it   bu  mifus.     Towq  Coaneil,  ftc.  •.  Conrt,  1  E. 

been  held  that  where  the  meeting  U  >n  &   E.  770;  Ri^db  e.  Whipp,  4   Qaeen'a 

adjimnud    quarterly  meeting,    twitw   ii  Bench,  1*1.    A*U,  see.  259,  note. 
nteentary  at  to  any  btainea  tcAicA  wot         *  Rei  v.  Theodorich,  S  East,  515 ;  emit, 

net  aettially  miend  vpon  at  the  general  sec.  28. 

or  regnlarlj  quarterly   meeting,  but  not         *  HayiraTd  r,  Bcbool  District,  t  CubIi. 

otberwise;  and  henoe,  a  ooroner  cannnt  l«  (Hasa.)  419  (1848);  Moor  v.  Newfiald,  4 

riected   at  anch   in   adjourned  qnan^rly  Green!.  (He.)   44  (1820);  School  District 

meeting  without  the  notice  and  snmmona  v.  Athnton,  13  Met  (Mass.)  10&  (1846); 

which  the  Btatnte  rpquires.      Rrgina  r.  Little  v.  Merrill,  10  Pick.    (Mass.)  643; 

Grimahaw,  10  Queen's  Bench,  747,  7G5.  Perry  v.  Dover,  12   Pick.   (Man.)   206; 

See  B^ua  v.  Thomas,  8  Ad.  &  El.  1S3;  Rnnolds  c.  Neir  Snhm,  6  Met   (Hnaa.) 

B«z  V.  Harris,  1  Bam.  ft  Ad.  936.    At  ti>  340;  CkiDgr^aUonal  Society  v.  Speny,  16 
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§  267  (206).    ReqnlBltM  of  ITotlM ;  Object  of  MmUhe.  —  It  is, 
bovever,  sufficient  il'  tlm  purpose  or  o^ect  of  the  oieetiug  can  /airly 

Codh.   300;    Bloomfield  t>.   CharUr  Oak  point  tlie  itahitea  and  deciBiona  of  Ood- 

BaDk,121  U.S.  131, 130;Btuid  «.  Wilder,  neuticut  ore  perfectly  cl«ar."     Per  Gray, 

11  Onah.   IHau.)  294   (1H5S);   Stone  v.  J.,  Bloomfield  v.  Charter  Oak  Bank,  121 

SchocJ   District,   8  Cnah.    [Han.)   fiS3  ;  tJ.  8.  139  (1880).     A  lax  Med  at  a  muf- 

Brewstcr  v.   Hyda,  7  !f .  H.  200 ;  North-  ing  not  Ugalfy  vnrntd  is  tiUf/al,  uid  may 

wood  F.  Barrington,  B  N.  H.  368;  Gilea  v.  be  recovered  back  if  the  party  did  not  pa; 

School  Dirtrict,  11  Foat  (31  N.   H.)  304;  it  voIunUrily.     Rideoat  «.   School  Dia- 

Laoder  v.  School  Dittriet,   3S  He.   38S  tiict,  1  Allen  (Maaa.),  282  (ISBIJ.    So  it 

(1851) ;  Jordan  d.  School  Diatrict,  38  Me.  ma;  be  recoTered  back  if  Che  asaeBsmeDt  ia 

104(1854.)     So  in  rcrmoiU  it  has  been  void.   Oerry  b.  Stonehaiu,l  Allen  (Maaa.), 

decided  that  it  cannot  be  ibown,  bj  parol,  81B  (1861);  Tobey  e.  Wareham,   S  Allen 

to  validate  the  taiy  of  tax  hj  a  meeting  (Ua».),  5B4;  patl,  chap.  iiiiL     See  Ma»- 

not  legally  warned,  that  all  the  ligai  vobat  loiAujeai  act  of  1869,  chap.  cxvliL,  limit- 

of  the  dUtrict  were  present  at  the  ineet-  ing.  in  lacb  casea,  the  pklntiGra  right  of 

ing.      Sherwin   n.   Bugbee,   17   Vt.    SS7  recovery  to  iUt^l  tKCCM  of  taxation. 

(184S);  distingniabed  by  the  conrt  from  Antkoritu  to  the  clerk  to  eall  and  warn 

Bei  V.  Theodorick,   8   £aet,  643.     And  "  the  annnal  meetinga,"  doea  not  aathop- 

•ee,  also.  Hunt  v.  School  District,  14  Tt.  tie  hira  to  call  and  warn  ipedal  meeting) ; 

300;  Pratt  v.  Swantoo,  16  Vt.  147.    B*<t«.i-  and  the  acts  and  doings  of  a  special  meet- 

tiUt  of  notiet  amd  niffideney.     Wyley  v.  ing  thus  oalled  are  wholly  void.     School 

Wilson,  44  Tt.  407  (1873).     Under  the  DUtrict  v.  Atherton,  13  Met.  (Maas.)  lOB 

l^islstion  of  Cmuuttieut,  although  it  is  {184fl).    And  anthority  "to  warn"  fntnia 

held  that  the  right  to  call  a  borough  meet-  meetings    doea   not  aatfaorize   him    "to 

ing  for  any  lawfU.  purpose  is  s  legal  right  call"  soch  meetings.      Stone  v.   School 

of  every   fieeman,    yet    as   it   is   shared  District,  8  CnsL  (Mass.)  G93  (18G1). 

with  all  other  fteemen  it  can  be  enforced  Aa  to  proof  of  noUei,  and  the  return  of 

only  by  a  proceeding  in  the  name  of  the  the  penon  or  officer  making  the  warning 

State.      Peck  r.   Booth,   42    Conn.   271  and  what  it  shall  show,  see  State  v.  Wil. 

(1876).     Bnt  see  post,  sees.  8S6,  900,  921,  liams,  26  He.  584  (1846),  and  the  JfotM* 

923,  n.     "A  town  [in  Counecticnt]  can-  eAuMttt  and  ifaiiu  decisions  therein  cited 

not  make  a  contract,  or  anthnriie  any  offi-  and  commented  on.     Chriat'g   Church  o, 

eer  or  agrnt  to  make  one  io  its  behalf;  Woodward,'9SHe.  (13Sbep.)   172(1346); 

except  by   vote  in  a  town  meeting  doly  Fossett  v.   Bearce,  29   He.   623  (1^49); 

nodEed  or  warned;   and  tbe   notice  or  Bearce  v.  Foaaett,  34  He.  670  (1363);  J^r- 

waming  must  specify   the  matter  to  be  dau  v.  School  Diatrict,  88  He.  164  (1BG4); 

acted  on,  in  order  that  all  the  iobabitanta  Perry  v.  Dover,  12   Pick.  206;  HooghtoD 

(whoae  propertj  will   be  snhJecC  to    be  r.  Davenport,  28   Pick,  2SG;  Williams  P. 

taken  on  execution  to  satisfy  the  obliga-  Lunenberg.  21  Pick.  76;  Brigga  v.  Hnr- 

tioDS  of  the  town)  may  know  in  advance  dock,  13   Pick.   305;  Band  v.  Wilder,  11 

what  business  is  to  be  trsnsacted  at  the  Cnsh.    (Uass.)  394  (1863);    Csidigan  b. 

meeting.     If  the  sabject  of  the  vote  la  not  Pago,  6  N.  H,  182  ;  State  v.  Donahay,  1 

apecified  in   the  notice  or  warning,  the  Troom  (30  N.  J.  L.),  404;  Hsrdcutle  e. 

vote  has  no  legal  effect,  and  binds  neither  State  (27  N.  J.  L.),  553;  Detroit,  &c.  R.  Co. 

the  town  nor  the  Inhabitants.     No  one  v.  Bnrss,  39  Ind.   5SB;  HcPike  b.  Parr. 

can  rely   upon  «  vote  as  giving  him  any  61  Ho.  63;  French  e.  EdwardH,  18  Wall. 

rights  against  the  town,  without  proving  a  Gil.     In  Shenrin  c.  Bugbn,  17  Vt.  337, 

sofficieut  notice  or  wamingnfUie  meeting  the  strict  view  is  held  that  the  notictor 

at  which  the  vote  was  pnsned.     Beynolds  warning  miid  bt  recorded  by  the  rlerk.  If, 

B.   New   Salem,  8  Uet.   340  ;    Stoughton  ae  recorded,  the  f>?)ie  for  which  the  meH- 

School  District  v.  Atherton,  12  Uet.  106;  ing  was  to  he  holden  is  not  speriOM.  the 

Uoor  B.   NewHeld,   4  Greenl.  44;  Dillon  defect  cannot  be  supplied  bj  parol  evid^nca 

Hon.  Corp.  laca,   2Sfr-S6S.     Upon  thia  that  in  tha  original  wanting  the  hour  fat 
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he  undentood  from  the  notice  or  warrant'     And  where  the  statute 

requires  the  time  and  place  to  be  stated  in  the  notice,  its  require- 
ments must  be  observed,  and  there  can  be  no  legal  meeting  unless 
it  originally  assembles  at  the  prescribed  time  and  place.  The  lav 
is  strictly  held  as  to  the  important  particulars  of  time  and  place,  aa 

will  appear  by  the  iilustrationa  in  the  notes.' 

tb«  meeting  naa  named.   This  dednoa  wat  *  Sherwin  c.  Bngbee,  16  TL  4S9,  Ht, 

Dot  put  npon  UiBgniDnd  that  the  etatate  (1S44).     In  reterenoe  to  town  meelinga, 

ezpreaelj  raqnired  the  Timing  to  be  re-  the  atatate  of  Vtrmont   reqniree  that  the 

oofded  (whidi  it  did  not),  bnt  npon   the  notice    ahall    be    in  writing,    and  ahail 

groand  that  the  statute  intended  that  the  "  epedfy  the  bluinesi  to  be  done,  and  the 

records  ahonld  famish  all  the  m«aiii  Cor  timt  and  plate  of  holding  said  meeting." 

testing  the  validity  of  the   prooeedinga.  Referring  to  this  itatnte,  Sai/Uld,  3,  (in 

See,  sliio,  Stevens  o.  Sodet;,  fc.,  12  Vt.  Sherwin  ».  Bogbee,  tupra),  sayi ;   "  We 

S88   (ISSS);  pott,  sec   310.     Where  the  have  no  donbt  Oe  pltia  of  holding  the 

place  of  an  annual  meedng  is  not  Qzed  by  meeting  must  be  definitely  spedfind.     It 

statnte  or  charter,  notice  of  the  meeting  would  hardly  do  to  want  a  meettog  to  be 

and  pisce  is  essential.     United  States  d.  held  at  Kmu  place  in  the  diatrict,  or  at  a 

McEeiden,    8    Rep.   Dec  187S,   p.  77S;  designated  village,   or  at  one  of  two  or 

HcArthnr&Hackey,  1S2.    PremvlpUon  i%  more  dwelling-haotei.     So,  too,  in  regard 

/amrr  of  legality  of  meeting  after  lapse  of  to  tinw,  there  laems  to  be  a  propriety  in 

long  time.    Peterborough  v.  I^ncaster,  H  having  it  definitely   fixed.     If  the  day, 

N.  H.  8B2,  392  -,  pod,  sees.  267,  note,  3SE,  ooly,  is  named,  the  qneetion  immediately 

note.     Length  qfnoUce.     Hants,  School  arisM,  Shall  the  inhaUtante  be  required 

District,  14  Tt.  SOO;  PraU  v. Swanton,  IS  to  attend  the  whole  day!  or.  When  can 

Tt.  St7;  post,  tec  386,  note.  the    meeting   transact   the    hnsincM  for 

Under  a  statute  oTNete  York,  the  notice  which  thej  meet^  so  aa  to  bind  the  absent 
it  required  of  school  meetinp  held  to  be  members  t  The  bet  that  the  meeting 
diredory  only,  and  the  want  of  notice,  adjourned  to  another  day  and  hour  will 
when  not  frandnlently  or  wilfally  omit-  not  help  the  matter,  on  tiie  obvious  prin- 
ted, doe*  not  render  tbe  meeting  invalid,  dple  that  the  adjonmed  meeting  conld 
and  its  proceedings  void.  Merchant  v.  have  no  more  authority  than  the  original 
LangworUiy,  fl  Hill  {N.  Y.)-,  046;  af-  meeting,  which  was  void." 
firmed  in  error,  S  Denio  (N.  Y.),  ESS.  Where  it  appears  that  a  meeting  WBi 
See,  also,  Witlianw  v.  lArkin,  8  Deoio,  held  on  the  day  appointed,  it  aHl  hi  prt- 
114;  pMt,  sec.  390.  Where  the  charter  nnisd  that  it  was  held  at  a  anitaUe  time 
required  the  clerk  to  publish  a  notice  re*  in  the  day,  and  purtnant  to  the  notice. 
quiring  all  penons  interested  in  and  op-  A  meeting  should  be  opened  within  a 
poeed  to  a  local  improvement  to  attend  reasonable  time  after  the  hour  speeiiipd  ; 
before  the  council  at  a  day  named,  and  but  wtiat  is  such  reastmable  time  depends 
such  notice  was  given  and  a  bearing  had,  upon  circumstaueea.  School  District  v. 
it  was  held  that  since  the  charter  pro*  Blakeslee,  IS  Conn.  S27.  Where  a  meet- 
vided  for  but  one  notice  and  one  hearing,  ing  wu  called  al  a  certain  achool-bouse, 
it  woe  a  matter  of  diicretion  vrith  the  it  was  held  to  mean  within  the  walls  irf 
council  whether  another  hearing  sbonld  the  building.  An  aneemblsge  of  some  of 
be  allowed,  and  that  nhaeqaeat  sction  by  the  citiiena  in  the  highway  ntar  the 
the  council  withont  inch  notice  or  second  school-house,  and  an  adjournment  to  an* 
hearing  vras  not,  under  the  circnmstancoi,  other  place,  wen  not  a  l^al  meeting,  and 
invalid.  Locke  v.  Rocheater,  S  Lnnsing  its  transactions  were  not  binding,  though 
IV.  Y.),  11  (1S71);  pott,  tec*.  903,  S04,  the  Mhool-faouae  was  locked,  and  the 
V27,  note.  weather  cold  and  no  fire  in  tbe  building. 

1  School  District  e.  Blakeslee,  13  Conn.  Chamberfadn  v.  Dover,  13  Me.  4S4  (1S38). 

SS7.  8e^  lim,  Bainat  v.  School  Dittrict,  41 
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§  268  (206).  SpMUoftUoo  of  Obj«et  of  Ui«  MmUns.  —  Where  the 
Btatute  requires  the  notice  "to  ^eci/y  tht  bueinees  to  bA  done,"  aa 
omisaioa  to  comply  with  this  requirement  m&kes  the  meeting  void, 
and  it  is  held  that  a  notice  stating  generally  "  to  do  any  proper 
business,"  is  insufScieut,  and  the  acta  and  votes  of  a  meeting  held 
under  it  are  of  no  binding  or  legal  force.'  Indeed,  the  rule  is  gen- 
eral that  where  the  statute  requires  the  business  to  be  stated  in  the 
warrant  or  notice,  this  is  abaolutely  essential,  and  the  meeting  must 
be  confined  to  those  matters.* 

§  269  (207).  Power  to  ■djoorn.  —  At  a  meeting  duly  constituted 
and  organized,  a  majority  of  the  members,  electors,  or  corporators 
present,  in  the  absence  of  any  statute  either  conferring  or  denying 
the  power,  have,  in  the  absence  of  any  restrictive  statute,  the  implied 
incidental  corporate  right  to  adjowm  the  meeting  to  another  time. 

He.    9M   (lass)  ;    Eingibary  r.   School  anentlala  of  its  validity,  SDch  m  the  doe 

Dutdot,    13  Met.   S9.    Bat,    in   Mamt,  pasaege,  pnbliCAtiai],  Ac.     lb. 

whera  a  meeting  had  been  celled   for  tkt  Where   the    atatnta  requim  that  all 

huenunt  of  a  buiildi»g,  the  faat  that  the  mattsn  to  be  acted  upon  at  the  meeting 

meeting,    which  wm  crowded,  being  oit-  (hall  b«  iiuert«d  in  the  womut  or  notice, 

able  to  take  a  diriaion  within  the  walla  a  fiiihtrt  to  do  tkit  will  avoid  a*  to  betk 

with  eaae  or  comfort,  by  ananimooa  con-  pariita  any  eai^/rati  that  may  be  madtt,  or 

lent  and   without  proteat   from  any  one  any  act  that  may  be  done,  with  respect  to 

paaied  oat  into  the  open  sir,  where   the  a  matter  not  embraced  in  the  .warrant  or 

eonnt  wu  made,  wu  held  not  to  render  notice.  Coraiah  ■.  Peaae,  IS  He.  (1  Appl.) 

Ita  proeeediiig*  invalid.     Brown  v.  Win-  184  (18411;   Spear  e.  Robinaon,   26   Me. 

terport,  79  He.  SD6.  (II  Shep.)  G81  (1849);  LitUe  v.  Herrill, 

>  Hunt  p.  School  Diitrict,  14  VL  SDO  10  Pick.  (Hiub.)  G4S  ;  Blackbora  «.  Wal- 
(1842);  Sherwin  >.  Bngbee,  16  Vt.  439;  pole,  9  Pick.  (Mass.)  S7;  Tomy  v.  Hill- 
B.  c.  17  Tt  337,  444  (1844).  "Sock  bury,  SI  Pick.  (Hm«.)  64;  lb.  76;  Had- 
meetinga  an  void  for  all  parpoeea  of  aell  a.  HiLnoack,  3  Gray  (Haas.),  626; 
tiMiaacting  badneae  not  apecifled "  in  tlie  Jones  *.  Andover,  B  I^ck.  (Uaaa.)  146 
written  notice  required  by  the  statute  (1829);  Eingabuiy  v.  School  Diatrict,  13 
lb.,  per  BxdJUld,  J.  Met.  (Haas.)  99  (1846):  Rand  v.  Wilder, 

>  lb.;  Johnaon  t>.  Wilson,  3  S.  H.  303;  11  Cnah.  (Han.)  294  (13SS).  Bnt  it  the 
Tucker  *.  Aiken,  7  K.  H.  113;  Baker  v.  matter  ia  emhnced  In  the  warrant  or 
Shepherd,  4  Foet.  (34  N.  H.)  30&  notice,  and  the  meeting  duly  met,  it  ia  no 

Sy-loMt  paaaed  at  a  town  vueting  net  objeotion  to  ita  action  that  it  wai  hod 

duly  wanted  (aa,  tor  example,  where  the  near  the  doee  of  the  meeting,  and  when 

notice  did  not  "  iped^  the  otgecte  "  of  a  portion  of  the  Toten  had  retired.     Bean 

the  meeting  at  required  by  statute)   are  «.   Jiy,  3S   Ha.    (9  Shep.)    117   (184S). 

Toid.      Hayden  r.  Noyea,   6   Conn.   391  Snbaeqnent  Itgal  neettiif  may  ratify  acts 

(1824);  Willard  v.  Killingworth,  S  Conn,  of   prertoo*  meeting  not  dnly   notifled. 

SI7;    BloomSeld  v.   Charter  Oak  Bank,  Jordan  v.  School  Diatriet,   S8  He.   164. 

121  U.  3.  121,  ISO.     The  party  clvming  By  participating  in  a  meeting  illegally 

nnder  a  by-law  muat  ahow  it  waa  paaaed  called,  a  party  ia  not  tttapptd  to  deny  ita 

at  a  meeting  duly  warned.     8  Conn.  247,  legality.     School  Diatriet  v.  Atherton,  IS 

f^pro.     And  mna^  perhapa,  ahow  all  tha  Met.  (Hwa.)  105. 
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dther  on  the  same  or  to  a  fntare  day,  and.  if  fairly  done,  to  aoother 
place  within  the  corporate  limits.' 

§  270  (208).  Constttatlon  and  Maetlnfi  of  ConnollB  or  aelMt 
OoYeinlnB  Bedlaa ;  and  herein  of  Qnomma  and  Majotltiea,  of  iBte- 
gral  Parte,  and  of  atatad,  apeolal,  and  adiosmed  BCeetlaga.  —  Unlike 
the  towns  of  New  England,  in  which  all  the  qualified  voteis  meet 
and  act  in  their  primary  capacity,  the  coujtcils  of  citia  and  totons  ar« 
representative  bodies,  the  number  of  whose  members  is  fixed  by  law, 
and  they  are  elected  by  the  legal  voters  of  the  incorporated  placa 
This  council  ia  the  govemii^  body  of  the  monicipal  corporation, 
and  the  corporatioii,  unless  it  is  otherwise  provided,  can  act  and  be 
bound  only  through  the  medium  of  the  council.'     The  charter  or 

1  Chsmberiam  «.   Dover,   13  He.   (1  nlfd.     Eimlall  «.  Lamprey,    IS  N.  H. 

8hep.]   tee   (1830)  ;  People  e.  Hutin,  1  SIS.     In   ItaaadivteltM,  an   a^joummeiU 

Seld.   <C  N.  Y.)  23  (1851);  Hnbtard  *.  ofameetuig  ahonld  appear  o/  record,  and 

'WinKor,   IS   Hich.  IIS;  Eimball  v.  Htr-  p«ro1  evidence  of  an  aiijounitaeiit  to  a&- 

■hall,   11  N.   H.   MS   (ISSS);  Druka  B.  other  day  ia  held  to  be  inadmimible.   Taj- 

Colnmbia,  75  He.  73;  &c  partt  Wolf,  11  lorv.  Henrf,  S  Pick.  (Haee.)  8S7  (1S21). 

Neb.   31;    Qoodell   v.   Baker,   8   Cowen  See  BUten.  Jeney  Ci^,  1  Datob.  (K.  J.) 

(N.  ?.),  286;  t>t^  eeca.  285,  287.   £lee-  109,  and  ebapter  on  Coiporata   Record* 

ton  eiclaelve  judges  of  nec««it;  of  ad-  and  Docnmenta,  poal,  eec  298.     An  ad- 

joamment  of  town  meeting  ;   and  luch  Joanied  meeting  of  a  meeting  not  legally 

a^joaniment  to  next  day,  and  at  another  ealled  cannot  validate  tlie  former  meeting, 

place,  in  the  town  twenty  mile*  dietui^  nor  itself  legally  act.    United  State*  e.  He- 

waa  coniidered  lawfol.    lb.    The  atstat*  Kelden,  VoL  Till.  Bep.  1879,  HcArthtu 

provided  that  if  *X  uny  annual  town  meet-  ft  Hackey,  162;  atUt,  sec  268,  note.    The 

iog  no  place  ia  fixed  by  the  electon  for  tIaluU  o/Nne  TarJc  (1  Sev.  Sta.  812)  only 

the  next  annual  town  meeting,  each  town  leqairea  the  town  meeting  to  be  kvpt  open 

meeting  shall  be  held  at  the  place  of  the  daring  the  daytime,  or  aome  part  thereof, 

last  annnal  town  meeting.      1  Bev.  Sta.  bnt  not  that  it  shall  be  kept  open  during 

N.  Y.  310,  eee.  S.      Seld,   in  People  «.  the  whole  and  every  part  of  the  day,  be- 

Bfartin,  1  Seld.  (G  N.  Y.)  22,  that  thoogh  tween  the  liaing  aud  letting  of  the  uin. 

the  place  of  meeting  wae  tbna  oontln-  People  v,  Martin,  1  Seld.  (5  N.  Y.)  S2 

gently  fixed  hj  ilatule,  the  electors,  being  (ISfil). 

dnly  assembled,  might  a^oum  it  for  the         *  Central  Bridge   Corp.   tr.  Lowell,  Ifi 

nsidaeof  the  day  to  onotAn- place  in  the  Oray  (Hasa.),  108,  116  <1860),  where  an 

town.      Conclnding  his  opinion   in   thia  act  affecting  a  city  was,  by  its  terms,  to 

ease,  Paige,  J. ,  well  remarks  :   "  I  ennfess  tslce  effect  on  aoceptance  by  the  city,  tt 

that  1  have  had  some  difficulty  in  coming  was  held  that  the  acceptance  mi^t  be 

to  this  condnsion,  and  1  think  the  power  made  by  the  governing  body.     The  l^ia- 

{wbicb  Is  decided  to  eidBt]  of  sdjonming  •  Utive  and  oorporate  powers  of  a  munid- 

town  meeting  to  another  time  and  place,  pality,  whose  exerdae  ia,  by  the  cliarter 

may,  under  pecoliar  circnmstaDcea,  be  op-  or  conititneni  act,  committed  to  the  oonn- 

preasively  exercised,  and  lead  to  a  defeat  oil  or  governing  body,  can  be   exrrcieed 

of  the  popalar  will.     This  power  onght  only  at  a  tarporaU  meeting  duly  held;  and 

not  to  be  exercised  except  in  a  case  of  the  corporate  will  must  be  aaeertnined  ty 

extreme  necessity. "      People  v.  Martin,  1  vote  and  embodied  in  a  definite  form. 

Seld.  (S  N.  Y.)  27.  The  form  which  the  oorporatewill  asanmes 

JfttT  a  valid  adjaammail,  acts  b]'  a  is    oiually    either  a  resolntion   or   ordl- 

portion  of  the  voter*  who  temais  art  in-  nsoc^  or  something  eqaivalent  thereto. 
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eomtitutnt  act  of  the  plaee  utuaUy  ecmtaim  pnmtions  as  to  the  coa- 
stitutioc  of  the  couucil,  its  stated  aud  special  meetings,  and  the 
notice  thereof  requisite  to  be  given,  how  many  shall  constitute  a 
quorum,  and  an  enumeration  of  its  powers.  The  usual  scheme  of 
the  organization  of  the  council  is  to  divide  the  territory  of  the  incor^ 
porated  place  into  districts  or  wards,  the  voters  in  each  of  which 
elect  one  or  more  representatives,  annually,  called  aldermen  or 
councilmen ;  and  these,  when  duly  convened,  constitute  the  council, 
over  which  the  mayor  or  head  exeeutive  ojicer  of  the  corporation  pre- 
tides,  sometimes  constituting  a  member  of  the  council,  and  in  other 
instances,  having  power  to  vote  only  when  there  is  a  tie  or  *to  give 
a  second  vote  in  case  of  a  tia' 

§  271  (309).  Mrjot^  FrMeBOA  and  Fnaotioa. —  The  doctrine  of 
the  English  courts  as  to  the  old  corporations  in  that  country,  that  the 
mayor  was  an  integral  part  of  the  corporation,  whose  presence,  unless 
otherwise  provided  in  the  charter,  was  necessary  to  a  valid  corporate 
meeting ;  that,  during  a  vacancy  in  the  office  of  mayor,  the  corpora- 
tion could  do  DO  valid  act,  unless  expressly  empowered,  except  to 
elect  another  and  thus  complete  the  body ;  and  that  the  acts  of  the 
corporation  under  the  presidency  of  any  other  than  a  mayor  de  Jure, 
were  voidable,  has,  it  is  believed,  no  application  to  the  office  of  mayor 
in  the  corporations  of  this  country .■ 

SchDnun  V.   Sejmoor,  9  C.  E.  Oroen  (24  may  nuke  a  valid  arAer,  though  it  bo  bj 

N.  J.  Eq.),  143;  State  ■.  Janey  City,  6  parol  only,  for  the  Fenunml  of  idifordertif 

Vioom  (35  N.  J.  L. ),  404.  See  chapter  on  perton   who   disturbs  the  buBineu  of  th« 

Ordinaiioea,  pott,  sec.  B07,  uote.  meeting.     Panons  v.  Brainard,  17  Wend. 

>  Power  to   preside  and  give  carting  (N.  Y.)   523   (1887).     Approral  by  the 

vote  at  meetings  of  a  raligioni  corpotation  mayor  of  praeeedingi  of  the  conncil  may, 

oonjtraed.      People    v.   Rector,   Ac.,    18  by    special    reqairement    of   charter,  be 

Barb.  (N.  Y.)  SOS.     A  mayor  of  a  city  of  euential  to    their  validity.     Qrahsm   a, 

the  Mcond  claag  in  £antiu  may  give  the  Carondolet.  33  Mo.  26S  (1862) ;  Eepner  s. 

caating  ToCa  to  confirm  an  officer  appointed  Com mmon wealth,  40  Pa.    St.    134.      A 

by  him.     Carroll  v.  Wall,  S5    Kan.  S4.  charter  required  srery  reaolntion  of  the 

Fod,  leo.  288,  note.  conncil  to  be  sent  to  the  mayor,  who  ahoilld 

*  Tnfra,  tec.  284.  The  text  approved,  either  approve  it,  in  which  caae  it  would 
Uartiiidals  V.  Pslnwr,  68  Ind.  ill  (1876);  become  operative  and  eflectnal,  or  diaap- 
Welsb  V.  Ste.  Qenevieve,  1  Dillon  C.  C.  prove  it,  in  which  caae  he  ahonld  retum  it 
130(1871).  And  see  ante,  chap,  ix.,  ai  to  It  was  held  that  his  approval  wu  to  be 
powen  and  duties  of  the  snayor,  sees.  20S,  made  known  by  a  written  declanitioli  at- 
209.  A  provialon  in  a  charier  that  "  the  tested  by  hii  signatnre.  N.  Y.,  tc.  R.  Co- 
mayor,  recorder  and  aldermen,  when  aa-  v.  Waterbury,  55  Conn.  19.  WJten  op- 
•ambLed  together,  shall  constitute  the  com-  pronal  by  mayor  not  rieceaarg.  State  B. 
mon  council,"  makeatha  mayor  a  member  Jersey  City,  1  Vroom  (3D  N.  J.  L. ),  98, 
of  the  conncil.  People  «.  Harsbaw,  SO  148;  see  Dey  v.  Jsraey  City,  19  N.  J.  Eq. 
Uich.  300.     /rAo,  tee.  373.  412:  Taylor  v.  Palmer,  SI  Cal.  241;  Bbita 

The  preridiog  officer  of  e  town  meetiDg,  a.  Newark,  I  Datch.  (N.  J.)  S69;  poif, 

with  at«tate  anthority  to  maintain  (wder,  aec.  SSI,  note. 
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§  272  (210).  Bune  mbjeat.  — The  right  of  the  mayor  or  other 
officer  to  preside  over  the  meeting  of  the  couDcil  is  a  franchise,  and 
may  be  tested  by  an  inforniatioD  in  the  nature  of  a  quo  warranto,^ 
but  cannot  be  determined,  at  least  ordinarily,  unless  by  statute  pro- 
vision,  <m  a  bill  in.  chancery  to  enjoin,  or  in  any  other  indirect  or 
collateral  proceeding.' 

§  273  (211).  Coiutltntioii  ta  ComtoU.  — Who  shall  compote  the 
eoancil  or  governing  body  of  the  corporation  is  in  all  oues  prescribed 
by  the  charter  or  incorporation  act,  but  the  language  used  has  been 
such  a&  sometimes  to  lead  to  controversy.'  The  organic  act  of  a  city 
provided  "  that  the  intendant  of  police  shall  have  a  seat  in  the  board 
of  commissioners  [the  governing  body  of  a  city  corporation],  and 
when  present  shall  preside  therein ;  tn  his  absence,  the  board  shall 
appoint  a  chairman  pro  tempore."  It  tvas  held  that  the  intendant 
was  thereby  constituted  one  of  the  commissioners,  and  had  the  right 
to  participate  in  making  ordinances.*     Where  the  power  to  legislate 

»  Cochran   b.  HcGlearj,   22  Iowa,   78  ■  Cochtsn  p.  McClsuy,  22  Iow«,   76, 

(18S7),  *iiil  satboritiu  there  cited;   Rt  K   (t8fl7);   St  Stiwyer,   12«   U.    S.  300 

Sawjrer,  ISt  0.  8.  2D0  (IS87}  ;   B«7iioldi  (188?)  ;   pad,   cbap.   xiiL  ;   Topping  9. 

V.  Baldwin,  1  U.  An.  IBS  (1816);  Bezc.  Gra;,  7  Hill  {N.Y.),  258;  afflmuDg  s.  C. 

Williams,  1  Butt.    402  ;   Willc.  4GS,  pi  9  Puf{f,  cr)7;  UuUe  v.  Wrigbt,  18  Ind. 

837;  Rax  c.  Hertford,  1  Ld.   Haym.  *26;  M6;  Hullmsn  b.  Honcamp,  G   Ohio,  287; 

■pproTed,   Commonwealth  a.   Amaoti,  16  People  t.  Cook,  t  Held.  (0  S.  T.)  07:  af* 

8«Tg.  A  Rawla  (Pa.),  ISO;  mU,  chap.  ix.  firming  a.  c.  14  Barb.  257;  Mayor  v.  Con- 

■ec.  SOS.     In  Cochran  V.  HcCleaiy,  nqira,  ner,   6   Ind.    171;    Uoil«y  v,   AltloD,   1 

it  wai  held  that  the  mayor,  in   cities  oT  FhilL  700;  Lord  v.  The  Qovemor,  Ac,  8 

the  Becond  claaa,  organized  ander  the  0«n-  PbilL   740;    Peabodj  •.   Flint,   S  Alleti 

enl    Incorporation   Act   (Rev.  of   Iowa,  (Haas.),   62 ;    Huftner    d.    Heybeiger,    7 

ISSO,  chap.  li.),ia  not  sro^tno  a  member  Watta  ft  8«rg.  {Pl)  104;  People  «.  Car- 

of,  nor  has  he  any  right  to  pretide  over,  penter,  24  If.  Y.  SB;  People  v.  Draper,  IS 

the  city   council;   that  the   conncil   was  S.  Y.   632  ;  Prople  «.   Inanrance  Ca,   S 

oomposed  exclnrively  of  tnuteea  or  alder-  Johns.  Ch.  871;  People  v.  Same  Co.  {quo 

men,  and  elected  its  own  presiding  officer,  warranto),   16  Jobnt.   368  ;  Demaraat  o. 

The  mayor  of  Jftw  Tbriwas  held  not  to  Wickham,  Msyor,    *o.,  68  N.  Y.  820 

1m  amonber  of  the  common  oonndl;  and  (1876);  Commonwealth  v.  Bank  Iqvovar- 

the  eommon  conncil,  having  the  power  by  raiUo),  28  Pa.  St   889;  in  chancery,  /). 

statute  to  appoint  to  ofSce,  may  azarcise  879;   Hnghes  a.  Parker,   20   N.   H.   68  ; 

it  without  the  concnrranoe  of  the  mayor,  Strahl,  In  rt,  IS  lows,  3flS;  Updegralfv. 

who  haa  no  veto  power  upon  the  appoints  Crans,    47   Pa.   St.  lOS;  Facey  n.  Fuller, 

ment,     Achley's  case,   4   Abb.  Pr.   Bcp.  13  Mich.  627;  see  Km  o.  Trego,  17  P^ 

86  (1SS8I.     The  bniTp«a  of  a  horongh  in-  Bt  3SS,  cited  m/Vo,  sec  276. 

oorporated  under  the  Pennaylvania   Qen-  ■  Cochran  ■.  HcCIeary,   S2   Iowa,   7B 

eral  Borough  Law  of  1361  has  no  right  to  fl8S7). 

act  as  a  member  of  the  town  ooondl,  and  •  Raleigh  t>.  Sonell,  1   Jones  (N.  C.) 

cannot  refiue  to  sign  otdinancea  r^nlarly  Law,   49   (1868).     In   this  caae  the  Sn- 

pMsad  by  the  town  council,  on  the  ground  prame  Court  of   Kotth    Carolina   admit 

that  he  was  not  present  aa  a  member  when  {argvtndo)   that  an  officer  —  aa,   for  az- 

they  were    adopted.      Commonwealth  v.  ample,    the    intendant  — ha*    no    right, 

Kepner,  10  Phila,  (Pa.)  BIO.  nndar  tha  aot  of  inoorpoiation,  to  rit 
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for  the  corpuratiou  is  vested  in  "the  mayor  atid  eouncilmen,"  the 
council  by  itself  cannot  legislate,  but  must  act  in  conjunction  with 
the  mayor.  In  deciding  the  point  the  court  observes :  "  If  a  simple 
resolution  [instead  of  an  ordinance]  would  be  sufficient,  yet,  before 
it  would  have  any  validity,  it  would  necessarily  have  to  be  signed 
by  the  mayor  as  a  part  of  the  law-making  power :  the  co-ordinate 
action  of  both  is  required."' 

§274  (212).  Proper  Coiponte  Bod7  mwt  BOt — It  ia  undoubtedly 
true,  as  already  stated,  that  the  corporate  authority  must  be  exercised 
"by  the  f'roper  body.  Thus,  where  a  town  was  organized  under  a 
carter  which  vested  the  corporate  powers  of  the  place  in  a  presi- 
dent and  six  trustees,  and  subsequently  a  general  iucorporation  act 
was  passed  which  was  erroneously  supposed  to  apply  to  the  town, 
and  under  which  the  town  elected  different  officers  from  those  pro- 
vided in  the  special  charter,  at  a  different  time  and  constituting  a 
different  body,  it  was  held,  in  the  absence  of  legislative  ratification, 
that  this  latter  body  could  not  exercise  the  authority  of  the  corpora- 
tion, since  they  were  a  body  without  any  legal  existence,  and  were 
not  the  body  authorized  to  act  for  the  corporation.  The  principle 
that  the  acts  of  de  facto  o^^cera  are  valid  was  considered  not  to  be 
applicable.' 


that  an  ordinanee  thiu  paned  wilt  be  131;  see  paf,  see.  276,  nod  note.  Whether 
Toid,  bscaoBt  the  powera  gireu  to  the  cor-  the  mere  fact  tbaC  a  single  nuautharized 
poratioD  matt  be  exercued  in  strict  con-  peraon  is.  by  a  miataken  constmctian  of 
fonnity  to  th«  special  delegation  of  au-  tbe  charter,  allowed  to  participate  in  the 
thority,  and  hecaose,  in  tlie  cue  snpposed,  traiuactioos  of  a  meetiiig  of  the  council, 
the  onliuance  it  not  pamed  by  the  body  voatd,  in  this  country,  be  held  necessarily 
to  vhioL  the  power  is  given',  citing  Rei  to  avoid  them,  is  a  question  which  per- 
il. Croke,  Cowp.  26.  The  view  of  the  haps  remains  yet  to  b«  settled.  It  has 
eoDTt  ia  in  accordance  with  the  rule  of  the  been  held,  that  if  petsaQS  who  are  not 
English  courts  as  applied  to  their  corpo-  qualiGed  voto  at  a  town,  pariah,  or  dis- 
rations.  Thus,  Hr.  Willcock  says  :  "  It  trict  meeting,  without  objection  or  chal- 
may  be  unnecessary  to  add  Chat  whenever  lenge  at  the  tiiQe,  proof  of  that  fact  can- 
■  particular  buniness  is  delegated  to  a  not  afterwards  be  made  with  a  view  to  in- 
•rlect  body,  ifnOixn  join  in  Uu  ptr/ifrm-  validate  the  proceeding!.  Sutton  r.  Cole, 
atutofU,  tin  aa  is  mid :  as  if  the  mayor,  3  Pick.  (Ma«Ei.)  232  (1825).  So  if  such  a 
aldermen,  and  commonalty  Join  in  making  meeting  is  called  by  persons  acting  under 
a  by-law  which  is  directed  to  be  made  by  color  at  anthoritj,  it  will  be  legal  if  no 
the  mayor  and  aldermen.  For  if  others  eiception  to  their  anthnnty  is  taken  at 
are  allowed  to  votf,  a  by-taw  might  be  ps-  the  time.     lb. 

tablLshed,  although  all  thnse  to  tihom  the         >  Raxton  v.  Beach,  50  Mo.  iSS  (1S72), 

power  ia  specifically  delegated   should  be  per  Watfiur,  J.     Sequel  of  the  case,  Saz- 

in   tlu  minority."      Corp.   68,  pi.   12S;  ton  o.  St.   Joseph,   60   Ho.   163   (1875). 

Parry   v.   Berry,   Comyns.   269;    Rex  e.  Ante,  sec  271.  note. 
Head,  *  Burr.  2521  \  Uoblyn  v.  Regem,  2         ■  Decorah  v.  Bullis,  29  Iowa,  12  (1808); 
VOL.1.— 28 
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§  275  (213).  Injmiotloii  wbere  two  ooDflieUnK  MtmlolpBl  BodlM 
we  oononiT«ntlj.  acting.  —  Where  there  are  two  bodies,  each  of  lehieK 
claims  to  be  the  regularly  organised  municipal  eouncU  and  eack  it 
acting  at  such,  to  the  detriment  and  confu&ion  of  the  public,  the 
Supreme  Court  of  Pennsylvania  awarded  to  the  body  which  vaa, 
prima  facie,  legally  entitled  to  act,  a  provisional  injunction  to  t&- 
strain  the  other  body  from  interference  with  them.  The  bill  in  the 
case,  was  filed  by  the  body  which,  prima  facie,  had  the  written  or 
legal  title,  as  against  the  other  and  presumptively  uenrping  body. 
Neither  the  Attorney-General  nor  any  public  officer  was  a  party. 
To  the  defendants'  objection  that  in  such  a  case  the  Attorney- 
General  alone  can  file  a  bill,  the  court  replied :  "  We  do  not  think 
so.  It  is  right  for  those  to  whom  public  funotiong  are  entrasted  to 
see  that  they  are  nob  to  be  usurped  by  othera"  ^ 

Welch  V.  Ste.  OenevieTe,  1  Dillcm  C.  C.  Conrt  of  Penii«!rlTaQk  redml  th*  right  to 

ISO  (1871);  infra,  me.  37fl.  grant  a  prorisional  injunction   upon  th» 

'  Kerr  t.  Trego,  47  Pa,  SL  892  (1884).  ground,  rerj  trosdlr  stated,  that  all  cor- 

Avthor'i  Oommttitt.     In  referauce  to  the  porate  bodiesandofficergare  uiuier/aicaBd 

Important  point  decided  in  the   case  just  that  "  this  remedy  [by  injnuction]  extendi 

oited  it  may  be  ohecrTed  tlut,  in  the  ab-  to  all  acta  that  are  contrary  to  law  and 

■ence  of  atatnte,  chancery  haa  no  jnriadic-  for  which  there  is  no  adequate  remedy  at 

tion  over  corpomte  elections,  or  to  deter-  law  ;  and  we  can  hardly  imagine  an;  act 

mios  the  title  to  co:por8te  offices.     In  a  that  more   clearly  falls  within  tliit  d»- 

case  like  that  above  mentioned,  prompt  scription  than  one  that  casts  so  deep  a 

and  sfficacitMu  judicial  interrention  such  shade  of  doubt  and  confusion  on  the  pab- 

as  chanoeij  only  can  afford  ia  extremely  lie  affairs  of  a  city  a*  this  doss.     In  such 

conTenient,  or  even  needful,  but  the  diffi-  a  case  no  remedy  is  adeqnate  that  ia  not 

cnlty  ia  to  tind,  aside  from  statutory  aid,  prompt  and  speedy."    Similar  vieaa  are 

an  acknowledged  head  of  equitable  jaria-  expressed  in   the  dissenting   opinion    of 

diction   undfr  which   such  a  case  can  be  Waitt,  C.  J.,  In  rt  Sawyer,    124   C.  S. 

brought.      The  general  doctrine  of   oar  22S.     The  sfa^  of  the  qneetion  therefore 

jurisprudence  undoubtedly  is  that  which  is,  whether  the  jnriadiction  in  eqoity  is  to 

ia  thus  stated  by  Qmy,  J.,  In  re  Sawyer,  be  strictly  limited  iij  the  existing  land- 

124  U.  S.  212  (1387):    "The  jurisdiction  marks  and  to  the  acknowledgrd  heads  of 

to  determine  the  title  to  a  pnblic  office  that  jurisdiction,  or  whether,  agreeably  to 

belongs  exdosiTely  to  the  courts  of  law,  the   principles  in  which    one   source   of 

and  is  exerijaed  either  by  tvrfiorari,  error,  eqni^   jurisdiction  has    had  its  origin, 

or  appeal,  or  by  mtatdamyji,  prohibition,  namely,   the  inadequacy  of  common-law 

^UQ  imrrnnto,  or  information  in  ilie  nature  reoiedieB,   the   jurisdiction   of  the   court 

of  a  writ  of  Tuo  irarran/o,  according  to  the  may,  b;  a  species  of  jodicisl  tegis1ati<ra 

eircnmatances  of  the  case  and  the  moile  of  which,   coniciouaiv  or    otherwise,   ii  al> 

procedure  establisheil  hr  the  comnian  law  ways  in  operation,  be  extended  to  a  case 

orbystatate.     Xo  English  rase  hns  been  of  such  an  nr^nt  and  extraordinary  naton 

fonnd  of  a  bill   far  an  injunction  to  re-  as  that  which  whs  presmted  Y>y  the  facts 

sttniti   the  appointment  or  removal  of  »  in  Kerr  v.  Trego,     On  the  whole  it  seems 

mnnicipal  officer.     In  the  courts  of  the  to  the  author  thst  Kerr  p.  Trego  may  be 

several  States  such  a  power  in  a  conrt  of  regarded  as  a  sound,  or  at  least  an   allow- 

equity  has  been  denied  in  many  well-con-  able,  application  of  the  principles  of  equi- 

siderrd  caMS,"  citing  them.  ty  jurisdiction  to  a  case  of  great  pablia 

In  Eerr  «.  Trego,  n^ra,  the  Supreme  urgency,  when,  aader  the  legislation  of 
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§  276   HEETINOS  ;   ACT8  OF  DB  FACTO   COUNCILS  AND   0FPICEB8.    855 

§  276  (214).    Acta  of  de  taoto  CoonoUs  and  Offloen.  —  In  tbia 
country  the  doctrlDe  is  everywhere  declared,  that  the  acts  of  d&  facto 

o^Uers,  as  distinguished  from  the  acts  of  mere  usurpers,  are  valid, 
and  the  principle  extends  not  only  to  municipal  officers  generally, 
hut  also  to  those  composing  the  council,  or  legislative  or  governing 

body  of  a  municipal  corporation.'  But  in  order  that  there  may  be, 

the  state  as  it  existed  in  PsDUSj'lTBniB,  nnder  an  alleged  Quconstitntiaiuil  act,  and 
tbe  common-law  rtmediee  vere  not  only  to  restrain  tliu  alleged  illegal  and  asarpiag 
inadequate,  bnt  wholly  nnsoitsd  to  the  body  from  the  exercise  n[  nnaathorized 
emsigency  in  hand.  The  temptatioii  to  pow^v.  It  wm  held  that  the  action  eonld 
lupplj  eerioua  defect*  and  lacunae  whioh  not  be  maintained,  and  that  the  remedy 
eiperience  from  time  to  time  diecloaee  in  aoder  the  legislation  of  New  York  wee  an 
commoo -law  remedies,  by  a  judicial  ex-  infonDationin  thEnatureofa^uouKirranto 
traalini  of  the  pdnciidBi  of  equity  jorig-  by  the  Attomey-Qeneral  in  the  came  of  the 
diction, Boasto aecurejuaticeoT iirermt ita  State.  The  case  is  diatinguisliable  from 
fnilura,  la  always  strong,  and  on  the  whole  Kerrn.  Ti^o.  HodeofoigauizingcounciU 
resistless.  A  conserratiTe  chaacplloT  may  to  which  new  members  are  to  be  admitted, 
say  hereand  then!,  "  I  hnve  no  power — -the  uid  tenta  in  case  of  conflicting  councile, 
caw  is  one  for  the  legislature  ; "  bnt  the  for  determhiing  which  is  the  legal  or- 
nataral  and  general  tendency  wben  such  a  ganization.  Eair  «.  Trego,  47  Pa.  St  293; 
course  is  not  contrary  to  aristing  legisla-  rupra,  sees.  202,  uota,  20*,  255.  note,  272. 
tion  or  jiolii^j,  is  to  assert  in  the  psrticn-  l  Scoville  d.  CIcTeland,  I  Ohio  St.  126 
lar  case  a  power  felt  to  be  neeesear;,  and  (1853);  Decorah  v.  Bnllia,  2S  Iowa,  13 
whose  exercise  promises  to  be  beneficisl.  (1368);  Cochran  *.  McCleary,  22  Iowa, 
This,  it  ii  true,  U  judiciary  Uw;  but  it  is  76,  84;  Strahl,  Tn  re,  18  Iowa,  860;  Peo- 
law  vthiuh  is  necessarily  evolved  in  the  pie  o.  Stevens,  6  Hill  (N.  Y.f,  816;  SUte 
very  procese  of  legal  administration.  So  v.  Jacoba,  17  Ohio,  143;  People  v.  Bart- 
it  iiaa  been  in  the  past,  and  so  from  the  lett,  «  Wend.  {N.  Y.)  422;  Pritchett  v. 
TBry  nature  of  the  case  it  must  continue  People,  1  Gilm.  (6  111.)  629;  People  v. 
in  the  future.  Law  thus  originating  in  Rankle,  9  Johns.  (N.  Y.)  147;  Trustees, 
actual  erperlBncB,  and  limited  by  the  fc.  tp.  Hill,  6  Cow.  (y.  Y.)  23;  William! 
judges  in  its  application  to  the  erigency  v.  School  District,  21  Pick.  75;  see  Rex 
which  calls  it  into  existence,  must  on  the  o.  Mayor,  &£.,  8  Mod.  Ill ;  DeOrave  e. 
whole  Its  flxcellent,  though  likely  to  be  in-  Monraooth,  4  Car.  k  P.  Ill ;  I^ver  b.  Mc- 
complete.  It  will  be  obserred  that  the  Glaohlin,  28  Wis.  384 ;  pat,  see.  893, 
court  did  not  underlalte  on  the  bill  filed  to  note;  Cnehing  r,  Frankfort,  67  Me.  641; 
adjudge  the  questions  of  title  between  the  Lockhart  ».  Troy,  48  Ala.  679  (1872)! 
conflicting  bodies.  It  disclaimed  the  right  Riddle  o.  Bedford,  7  S.  *  B.  (Pa.)  386; 
todoBO.  Itsinjunction, granted  in  the  pub-  People  r.  Hopson,  1  Denio  (N.  Y.),  674; 
llcintereat,  simply  maintained  the  eiisting  Hamlin  v.  Dingman,  6  Lans.  (N.  Y.)  61; 
prima /(Kit  legal  status  until  the  question  People  fl.  Nostnind,  46  N.  Y.  S7E;  01m- 
of  title  should  be  detennined  in  the  usual  sted  e.  Donnis,  77  N.  Y.  378;  Koontz  ». 
mode  and  by  the  proper  tribunals.  Dema-  Hancock,  64  Md.  134.  As  to  de  facto 
rest  V.  Witkbam,  Hnyor,  S3  N.  Y.  320  oflicera,  aiUe,  sees.  1S7  note,  221  note,  258, 
(187a),  was  an  action  by  two  assistant  poif,  763  note,  892  note.  In  a  case  in  the 
aldermen  in  their  awn  names  to  restrain  House  of  Lorda,  decided  in  18.S],  it  was 
the  defendant,  as  mayor,  from  retogniiing  held  that  an  act  done  by  a  dednite  body, 
tbs  board  of  aldarmen,  organized  as  the  nnder  authority  of  parlisTnent,  u»f  not 
common  council  and  usurping  the  rights  imaiid  becautt  offUers  de  fnclo  jaintd  v>it\ 
of  the  board  of  assistant  aldennen,  of  ojficers  de  jure  in  the  doing  of  it  Tb« 
which  the  plaintiffs  •xere  members,  on  judges  having  unanimously  dpclnred  thll 
the  ground  that  they  had  usurped  the  to  be  their  opinion,  the  Lonl  Chsiipellor 
office   in   question,   bating  been    elected  nid  :   The  opinion   of  the  jndges  as  to 
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within  the  meaoing  of  the  above  rule,  a  de  facto  officer,  there  must 
be  a  dejure  office;  aod  tlie  notion  that  there  can  be  a  de  facto  office 
has  been  characterized  as  a  political  solecism,  without  foundation  in 
reason  and  without  support  in  law ;  and,  therefore,  a  person  cannot 
claim  to  be  a  de  facto  oSicer  Qf  a  muniuipal  corporation  when  the 
corporation  or  people  have,  in  law,  no  power,  in  any  event,  to  elect 
or  appoint  such  an  officer.^ 

§  277  (215).  Aotloa  by  IndeOnita  Body;  Majority  {WMeiit  may 
act.  —  The  common-law  principle,  that  if  an  ocl  is  to  be  done  hy  an 
indefiniie  body  it  is  valid  if  passed  by  a  majority  of  those  present  at 
a  legal  meeting,  no  matter  how  small  a  portion  they  may  constitute 
of  the  whole  number  entitled  to  be  present,  has  been  deemed  aj^li- 
cahle  to  the  towns  of  New  £ngland.  In  those  towns  the  corporate 
power  resides,  as  we  have  seen,  in  the  inhabitants,  or  citizens  at 
large,  and  these  form  the  constituent  body.  If  the  meeting  has  been 
duly  called  and  warned,  those  who  iissemble,  though  Im  than  a 
majority  of  the  whole,  have  the  power  to  act  for  and  bind  the  whole, 
unless  it  is  otherwise  provided  by  law.  Those  who  remain  away 
are  justly  and  conclusively  presumed  to  assent  to  what  may  law- 
fully be  done  by  those  who  attend.* 

TettiTineii   tU  fado  and   da  jun  wu  of  (ISflS)  ;    Hildnth'B  Heira  v.   Hclntire't 

great  importance.     Wlien  it   wu  conaid-  Devisees,  1  J.  J.  Maish.  (Kj.)  SOS;  People 

en>l   that  tbere  were  man;  penona  irlio  e.   WLite,  24  Wend.   (N.  Y.J   S20,  610, 

were  charged  with  very  important  duties,  6*1;   Carletoa  ».   People,   10  Mich.  860[ 

Uld  wliose  title  to  perfortn  those  dntiea  or  Welch  v.  Ste.  Qeneriere,  1    Dillon  C.  C. 

to  exercise  the  powers  necessary  for  theii  ISO  (IS7I}.     In   Norton   v.  Shelb;  Co., 

performance  the  puUic   could  not  eaail;  118  U.  8.  429  {1S8G),  the  doctrine  of  the 

ascertaiu  at  the  time,  snd  when  it  was  text  was  asserted  and  enforced  as  sonnd. 

teTDembered  what   incrniTeniences  would  Mr.  Justice  Fie}d  reviews  the  cases,  and 

ariseifthe  validity  of  their  acts  depended  distrnguishes  The    State    v.   Carroll,   33 

on  the  propriety   of  the  election  of  the  Conn.  440.     See  posf,  ohsp.  liv.;  Burt  p. 

persons  who   had  to  perform  them,  the  Winona  &  St.  Peter  By.  Co.,  31  Minn. 

value  of  the  clear  enuncUtion  of  the  prin-  472  (approving  text).     De  fado  ofEcer'a 

ciple  thus  made  hy  the  judges  was  very  official  bond  not  obligatory  there  being  no 

great,  and  in   the   correctuesa  of   it  he  such  dt  jure  office.     Tinsley  v.  Eirby,  17 

beg^  to  declare  his  entire  concurrence.  S.  C.  1,  8;  rvpra,  sec  274  ;   post,   ^p. 

Scadding  v.  Lorant,  G  Eng.  Law  b  Eq.  iii.;  see.  8S2. 

16,  SO,  per  Lord   Chancellor  Truro.     See         *  Damon  «.  Oranby,  2  Pick.   (Hsss.) 

anJc,  sec.  278,  note.     A  penon  actitig  hi  S46,   S5S   (1824);   Commonwealth  v.  ]pa- 

theeapaeity  of  a  puUic  oficer  ii  privia  wich,    2  Pick.    (Mass.)   70;   Williams  u. 

faeietSi'kea  to  be  so.     Doe  «.  Barnes,  B  Q.  Lanenburg,  21  Pick.  (Mass.)  75;  Church 

B.  1043;  Regina  v.  Roberts  (crown  cases  Case,  S   Robt.  (N.  Y.)  649  (1867);  First 

reserved),  36  l*w  Times  Rep.  690;  e.  c.  6  Parish  v.  Steams,  21   Pick.   (Mass.)  148 

Am.  Law  Rep.  114.  Jiitt,  sec.  237,  note,  (1838) ;   SUte    v.   Binder,   SS    Mo.    ISO 

•sto  powers,  duties,  and  liabilities  of  pub-  (1866). 

lie  officers.  At  ■  popular  election,  a  candidate  for  a 

>  Decorah  d.  Bnllii,  26  Iowa,  15,  18,  mmiicipil  office  received  tplumlUy  of  all 
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§  278  (216).  Qnonim  and  Xfajorlt?  of  Deflnlto  Bodj.  —  Tbe 
common-law  rules  as  to  quorums  and  majoritiea,  eatablished  with 
reference  to  corporate  bodies  eotiBisting  of  a  definite  numier  of 
corporators,  have  also,  io  general,  been  applied  to  the  common 
council,  or  select  governing  body  of  our  municipal  corporations, 
where  the  matter  is  not  specially  regulated  by  the  charter  or 
statute.^  Thus,  to  use  Mr.  Dane's  illustration,  if  the  body  consists 
of  twelve  common  councilmen,  seven  is  the  least  number  that  can 
constitute  a  valid  meeting,  though  four  of  the  seven  [the  seven  be- 
ing duly  assembled  and  present]  may  act'  Thus,  where  a  council 
consisted  of  eighteen  members,  exclusive  of  the  mayor,  the  election 
of  a  clerk  by  nine  votes  was  held  lawful  and  valid,  the  other  mem- 
bers remaining  present,  though  protesting  against  the  method  of 
electing  and  refusing  to  vote.  It  was  held  that  tbe  legal  eflect  of 
their  refusal  to  vote  while  i-emaining  present,  was  an  acquiescence 
in  the  action  of  those  voting.^  So,  also,  a  statute  in  leference  to 
a  definite  body,  declaring  that  a  "  majority  of  ihou  present  at  any 
regular  meeting  shall  be  competent"  to  transact  business,  leaves  the 
number  which  may  form  a  quorum  to  be  determined  by  the  com- 
mon law ;  that  is,  there  must  be  at  least  a  majority  present,  and 
such  a  provision,  it  was  considered,  did  not  authorize  a  minority  oj 
the  whole  body  to  act* 

the  votes  cast,  bat  not  a  m^ortty.    Then  Ai  to  mujiieipal  cUcUans,     Ante,  chip.  ix. 

vu  no  proviaioii  of  the  charter  anil  no  b;-  sec.  IBS. 

law  on  tbe  anbject  Tbe  usage  In  tbe  cot-  '  Tsit  approved  in  H^iskeU  e.  B&ltimon, 
poration  seemed  to  bare  been  l«  consider  05  Md.  125,  wbers  Stone,  J.,  said  :  "  But 
the  peisoQ  having  the  bigheat  number  of  when  in  tbe  ease,  like  tb»  present,  of  a 
Totea,  although  not  a  majority  at  tbe  inunici[)al  corporation,  tbe  statute  law 
whole,  as  duly  elected.  Tbs  statute  in  ereeting  it  is  silent  as  to  what  aball  con- 
relation  to  Statt  elections  expressly  pro-  itituCe  a  legal  assemblj,  tbe  common  Liw 
vided  that  "  plurality,  or  the  highest  both  in  England  and  in  this  coontry  is 
number  of  rotes,  ahoulil  make  a  choice."  well  settled,  that  the  majority  of  the 
Under  these  circumstances,  the  m^ority  of  roembers  elect  shall  constitate  the  legal 
the  court  were  of  the  opinion  that  the  body."  To  same  effect,  Bamert  v.  Pater- 
common-law  ntle,  that  a  majority  is  necea-  son,  48  S.  3,  L.  {19  Yroom)  395;  Cadmiis 
saiy  to  a  valid  election,  applied,  and  was  r.  Fair,  17  S.  J.  L.  (18  Vroom)  206;  Ma> 
not  controlled  by  the  terms  or  spirit  of  Dermott  v.  Miller,  46  N.  J.  L.  251. 
the  general  election  law  of  the  State.  *  G  Dans,  Abr.  160;  Willcocks,  In  re. 
State  e.  WEmin^n,  3  Harring.  (Del.)  7  Cow.  (N.  Y.)  lOS,  410  {1827),  note  d, 
994  {1840).  ffarringlon,  J.,  dissented,  and  criticism  on  the  rule  stated,  in  1  Eyd 
holding  (uid,  as  it  would  seem,  witb  on  Corp.  418,  42S  ;  2  Kent  Com.  £93; 
reason)  that  the  plurality  principle  had  Buell  v.  Buckingham,  16  Iowa,  234  (1861); 
been  the  one  "  invariably  sdopted  as  most  BeKents,  &c.  v.  Williams,  9  Gill  &  Johns, 
in  eonaonance  with  our  institntions  in  all  (Md.)  365;  Hills  e.  Gleason,  II  Wis.  470. 
cases  where  the  law  of  election  is  silent  in  *  State  e.  Oreen,  37  Ohio  St.  827. 
ibis  respect"  lb., -p.  305.  See  First  *  Willcocks, /»«,  7  Cow.  (N.  Y.)  403 
Parish  V.  Steams,  21  Pick.   (Uaas.)  US.  (1817)  i  lb.    16S,    and    note  ;  A.   920^ 


D.qit.zeaOvGoOt^lc 


358  MUHICIPAL  CORPOBA.TIONB.  §  282 

§  279  (217).  flama  ■nbjaot.  Qnonim.  —  So,  if  a  board  of  village 
trustees  consists  of  Jive  taemhers,  and  all,  or /out,  are  present,  two  can 
do  no  valid  act,  even  though  the  others  are  disq^ualified  by  interest 
from  voting,  and  therefore  omit  or  decline  to  vote ;  their  assenting  to 
the  measure  voted  for  by  the  two  will  not  make  it  valid.  If  three 
only  were  present  they  would  constitute  a  quorum ;  then  the  votes 
of  two,  being  a  majority  of  the  quorum,  would  be  valid/*  certainly 
so  where  the  three  are  all  competent  to  act.^ 

§  280  (218).  Legal  Quorum  deOned.  —  In  another  case,  the  powei 
of  amotion  was  conferred  upon  a  city  council  to  be  exercised  "by  a 
v(de  of  two-thirds  of  that  body"  and  this  was  considered  to  give  the 
power  of  removal  to  two-thirds  of  a  legal  quorum.  Two-thirds  of 
the  whole  number  of  members  composing  the  council  were  held  not 
to  be  required.  The  point  was  admitted  to  be  close,  and  the  French 
text  of  the  charter  was  regarded  as  favoring  the  conclusiou  reached.' 

§281  (219).  Quorum  under  Bpeolal  Chajter  Provision.  —  The 
charter  of  a  city  contained  a  provision  that  no  ordinance  should  be 
passed  by  the  common  council,  except  by  a  majority  of  all  the  mem- 
hera  elected.  Eight  were  elected ;  and  it  was  decided,  under  the 
above-mentioned  requirement  of  the  charter,  that  an  ordinance 
could  not  be  passed  by  a  vote  of  four  against  three,  since  four  did 
not  constitute  a  majority  of  all  the  members  elected,  although  it  did 
constitute  a  m^ority  of  the  legal  quorum  present  at  the  meeting.* 

§  282  (220).  BCaiority  of  Qnonim  miut  oonoor.  —  In  the  absence 
of  special  provision,  the  major  part  of  those  presenl,  at  a  meeting  of 
a  select  body,  must  concur  in  order  to  do  any  valid  act  Therefore, 
when  it  appeared  that  thirteen  ballots  were  cast  when  the  memberi 

ind  Dote  ;  Hudcell  v.  Bsltitnare,  8S  Hd.  stitnte  a  qnorniD-    Heulell  «.  BaltlmoM, 

126  ;     Bwneit  e.  Pat^non,  43  N.  J.  L.  SG    Ud.   US;    Buoart   v.   Patsncm,    4S 

SeS;  antf,    aec   307,  note  ;  it\fra,  sees.  N.  3.  L.  S96. 

2S3,   383.     Id    lotea,   by    etstate    "»11  i  CoIm   «.  Willianubargh,    10  Wend. 

ordinanceB  and  resolntiotiB,  or  orders  for  (N.  Y.)  SG8  (1833);  HcDeimott «. Miller, 

tbe  appTopriatum  or  payment  of  mmeg  is  N,  J.  L.  (16  Viwnn)  251. 

slisU  requin  for  tbfir  passage  or  sdop.  ■  Baell  ■>.  BockinghaiD,  16  Iowa,  234 

tion  the  concnmnce  of  a  majoritf  of  all  (1864),  and  casea  dted,    Pod,  lec.  S92,  a, 

the  trustees  of  anj*  niuiicipal   Mrpora-  *  Wamock  v.  Laikjette,  4  La.  Ad.  419. 

tion,"  ke.     A  resolution  foT  a  change  of  See,  on  this  iK>mt,  Logansport  e.  Leg^  SO 

th«  tmnndahes  of  a  city  does  not  reqnin  lad.  SIS  ;  State  n.  Porter,  118  Ind.  79. 

Buch  majority  concnmiica.      Stroliin   v.  *  San  Francisco  b.  Haxen,  S  Cal.  169 

Iowa  Cily,  47  Iowa,  42.     AnthoririBg  a  (1866).    See,  also,  Oakland  v.  Carpentier, 

city  conncil  to  "  settle  their  rnlea  of  pro*  13  Cat.  640;  McCracken  v.  San  Franciscc^ 

cednra  "   held  not  to   confer  npOR  it  the  IS  Cal.  S91 ;  Pimental  *.  San  Fraucisca, 

power  of  declsring  what  nnmbersbaU  con-  21  CaL  Sfil. 
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present  wete  only  entitled  to  give  twelve  votea,  of  which  eeven  were 
for  one  person  and  six  for  another,  there  was  no  election,  and  the 
coimcil,  though  it  had  declared  that  the  person  receiving  seven  votes 
was  duly  elected,  might  subsequently  rescind  its  action  and  proceed 
to  a  new  election.*  And  in  South  Carolina  the  general  rule  is  rec- 
ognized, and  a  majority  of  the  board  of  managers  of  elections  — 
having  power,  by  statute,  to  determine  the  validity  of  contested 
elections  —  is  a  quonim,  and  a  majori^  of  that  quorum  may  act 
and  decide.' 

§  283  (221).  BxtMit  of  tlM  Majority  Pilnoipl«;  a.ppUcatton  to 
Oommlttaaa,  Pnblio  OKoora,  Ao. ' —  And,  as  a  general  rule,  it  may  be 
stated  that  not  only  where  the  corporate  power  resides  in  a  aeleci 
hody,  as  a  city  council,  but  where  it  has  been  delegated  to  a  eommillee 
or  to  events,  then,  in  the  absence  of  special  provisions  otherwise, 
a  minority  of  the  select  body,  or  of  the  committee  or  agents,  are 
powerless  to  bind  the  majority  or  do  any  valid  act  If  all  the 
members  of  the  select  body  or  committee,  or  if  all  the  agents  are 
assembled,  or  if  all  have  been  duly  notified,  and  the  minority  refuse 
or  neglect  to  meet  with  the  others,  a  m^ority  of  those  present  may 
act,  provided  those  present  constitute  a  majority  of  the  whole  num- 
ber. In  other  words.  In  such  case,  a  major  part  of  the  whole  is 
necessary  to  constitute  a  quorum  and  a  majority  of  the  quorum 
may  act  If  the  tmyor  part  withdraw  so  as  to  leave  no  quorum,  the 
power  of  the  minority  to  act  is,  in  general,  considered  to  cease." 
But  where  the  dutus  are  purely  Tninisterial,  and  riot  judicial,  or  are 
of  such  a  nature  as  to  exclude  tlie  idea  of  action  as  a  body  or  board, 
and  where  they  are  devolved  on  public  officers  or  agents  rather  than 
on  the  agents  of  corporations,  the  rule  above  stated  (as  the  cases 

»  Labonrdette  o.  MnnidptU^,  3  Ia.        •  Kingsbnfy  ».  School  DUtrict,  12  Met. 

As.  627  (1S47).  (Uus.)  99  (IStS);  Dayv.  Green,  1  Cuah. 

*  Statev.Deli<aielme,lMaCoTd(B.C.),  (Mui.)  48N,  189  (lB4a);  Fuber  ii.  Srliool 

eS  (1821),  where  ths  mibJBct  Is  ilaborately  District,   1  Caah.    (Mau.)   iH   (1819); 

conBidered  by  rfoli,  J.;  b.  p.  State  e.  Hug-  Coffin  v.  Nintooket,  6  CuBb.  (Mass,}  269 

giae.  Harper  (S.  C.)  Law,  91  (laai),  for-  (18G0);  11  Coih.  IBS;  Damon  v.  Onabj, 

thsr  boldiDg  that  wbers,  of  aightaeniuMi-  3  Pick.  (Uan.)  81B,  3GG  (1821);  Stated. 

tgen   appointed  by  the  legiilature,  two  Jersey  City,  J  Dutch,  (N.  J.)  IBS;  Charles 

refaaed   to  rjuolifj,  one  woa  disqaalitled,  v.  Hobokoo,  S   Dutch.  (N.  J.)  203;  Pey 

andonedead,  the  ramuDingfonrteen  (from  ■.  Jersey  City,  19  N.  J.  Eq.  112  (1889); 

neoe«itf»nd  public  convenieaco)  properly  BaltiinorB  »,  Poultney,  25  Md.  18  (1866). 

eonetitnted  the  board,  and  rai({ht  art  by  a  Text  quoted  and  approved,  Btowti  k,  fiis- 

m^jority  of  the  fourteen.     Tha  decision  trict  of  Columbia,    127   U.    S.  G79,  G84 

reata  upon  the  legialatiTn  intont,  deduced  {18S7). 
from  Tariona  proTiaons  of  the  act,  to  com- 
mit tha  matter  to  the  Mting  managen. 
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below  nferred  to  will  show)  has  been  relaxed,  and  m  some  instances 
deemed  to  be  wholly  inapplicable.' 

'  With  respect   to  peraons  or  officers  part;.    Rid,   tee.   4S2.     But  it  will  be 

appointed  bj   law  to  act  jadidally  \a  t,  binding  if  the  anthority  itm  joint  and 

public  matter,  it  i»  geuerally  held,  there  several,  or  if  ratified.     Adaou  «.  Hill,  16 

being     no     provision   of     etatute  to   the  Me.    (4    Shep.)    2IS    (1839);    Enpfer  r. 

eoiitiary,  that  where  a!l  meet  and  act,  a  Soath  Pariah,  &c.,  12  Mass.  1S9  (ISIS); 

majority  may  decide  and  biod  the  rsit,  Allen  v.  Cooper,  23  Me.  ISS  (1842}.    In 

and  thia  notwithstanding  the  ezprees  die-  Damon   f.  Granby,  S  Pick.   (Maiia.)  S4G 

sent  of  the  minority,   or  their  wrongful  (18i2),   this  distinction   is  taken.     If  a 

withdrawal  before  the  act  is  conanmmated.  public  corporation  appainta  *  committee 

Rogers,  Tnn,  7  Cow.  (N.  Y.)  £26  (1827)  a(it»  ovm  membtn,  a  ni^ority  nuy  bind, 

(appraiaal  of  damages  by  caual  appraiaera),  for  mcb  is  the  usage  and  the  common  law 

and  see  lb.  note  a,   end  the  cases   there  in  relation  to  corporations.      But  if  the 

cited  and  reviewed  ;  tb.  764,  explanation,  authority   is  given  to  peraon*  not  mem* 

See,   further,   Willcoeks,   In  re,   7  Cow,  bers  of  the  body,  sncb  peraonsare  agents, 

(H.  Y.)  402,  and   note  >    lb.   462,    4flS;  and  not  technically  a  committee,  aod   all 

Young  r,  Buckingbam,  6  Ohio,  185,  4S9  must  concur,  unless  it  appear  that  it  was 

(1832):    Cbarli?3   u.    Hoboken,   3   Dutch,  intended  that  a  m^ority  (honld  act.     See 

(N.J.)203;  Martin  v.  Lemon,  26  Conn,  authorities  cited  by  Solicitor-General  Davia 

192  (18S7];*Aatort'.  New  York,  62  N.  Y.  in   sane  case,  p.  3S0;   Tiner'a  Ah.   tills 

687,  680  (1876} ;  People  ».  Palmer  (effect  Authority,  B.  pi.  7.     Farther  as  to  bind- 

of  death  of  ods  of  tbe  meml«rs  or  oifi-  ing  forca  of  the  act  of  majority  of  a  eom- 

cera),  52  N.  Y.  83;  People  r.  Syracuse,  6S  mittee  or  board  of  ■clectmen,  see  Jones  v. 

S.  Y.  291;  ante,  sec  69,  note;  ptut,  chap.  Andoier,  9  Pick.  (Mass.)  146;  Crommetto. 

xxiii.  Pearson,  18  Me.{6Shep.)  344  (1841);  Jun- 

The  sUtute  authorized  the  appoint-  kins  e.  School  District,  39  Me.  220  (1855); 
meat  of  three  levee  inspectora,  and  pre-  InhabitAUts,  &c.  n.  Cote,  3  Pick.  (Mssa.) 
scribed  their  duties,  which  involved  the  232,  244  ;  Kingsbury  n.  School  District, 
exercise  of  judgmrnt.  Held,  that  all  must  12  Met.  (Mass.)  09  (13(6);  Eeyesv.  West- 
meet  end  act,  and  that  the  acUon  of  a  ford,  17  Pick.  (Mass.)  273  (1835)  ;  Oreen 
majority  in  the  absence  of  tbe  third  was  v.  Miller,  B  Johns.  (N.  Y.)  SB  (1810) ; 
void.  Ballard  v.  Davis,  31  Miss.  525  Oriudley  t.  Barker.  1  Boa.  ft  Pul.  286, 
(1866).  per  Eyrt,  C.  J,;  King  u.  Beeeton,  3  Term 
Where  a  majority  of  a  conanilUt  is  aa-  R.  992  ;  Gntbrie  n.  Armstrong,  5  Bam.  A 
thorized  to  act,  they  constitute  a  party  Aid.  628  (1822),  where  it  was  held  that  a 
capable  of  contnctiog ;  and  another  mem-  power  given  to  fifteen  jointly  and  aever- 
ber  of  a  committee,  not  acting  as  such,  ally  was  well  executed  by  four.  A  school 
but  as  an  individual,  constitutes  another  committee  appointed  aci:ording  to  and 
party  capable  of  being  contracted  wicb.  under  a  statute  are  pablic  offlcen  within 
It  is  accordingly  held  that  a  majority  of  the  meaning  of  the  statute  which  gives  • 
BDch  a  committee  may  contract  with  or  mq'ority  of  such  officers  anthaijt;  to  act 
employ  one  of  their  own  number,  and  SDch  for  the  whole.  Eeyser  v.  School  District, 
contract,  if  fairly  made  and  without  fraad  85  N.  H.  177  (1857).  Where  an  authority 
or  corruption,  will  be  binding  upon  the  is  given,  by  law,  to  a  commitlee,  or  to 
corporation.  Junkins  v.  Union  School  more  persons  than  one,  to  do  an  act  of  a 
District,  39  Me.  220 ;  Buell  v.  Bucking-  public  nature,  one  alone,  unless  there  ba 
hsm,  16  Iowa,  284  ;  poH,  sec  143,  note  ;  something  to  show  such  intention,  cannot 
pant,  sec.  292;  Willard  e.  Newburyport,  act  independently  and  without  the  con- 
12  Pick.  (Haea.)  227.  Compare  Smith  c.  currcuce  of  the  others,  or  at  least  of  a  ma- 
Albanv,  61  N.  Y.  444  (1875).  But  a  con-  jority.  If  the  act  ia  miniderial,  a  ma- 
tract  made  by  less  than  a  majority  of  a  jority  at  least  mast  concur :  but  nnlesa 
eommittee  of  tbe  corporation,  though  in  required,  or  such  is  the  piactice,  they  need 
the  name  of   the   whole,    binds   juit/itr  not  act  ai  a  board,  and  be  convened  or 
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§  284  (222).  AppUoatdon  of  Ua}oiltTPrliioiple  to  Joint  AasambllM. 
—  Thfldoctriae  of  the  Engliah  courts  is,  that  ail  of  the  integral  parts 

ot  a  corporation  necessary  to  do  an  act  must  not  only  meet,  but 

notiBed  to  b«  MDvened  bb  mch.  But  if  tb.  IBE.  "  It  ia  a  general  principle  that 
Hawstiajiidieial  in  ita  nature,  that  ia,  vhera  a  beard  of  otScers  (for  smmpU, 
reqniring  liie  eierciae  of  judgmaut,  Dulrat  overMers  or  the  poor)  ia  constituted  to 
tpecial  proTinon  ia  otherwiae  made,  aJI  perform  a  duty  provided  b;  law,  the  act 
must  meet  or  have  notice  U>  me«t,  a  ma-  of  the  nugoritj  ia  the  act  of  the  whole 
jority  will  constitute  ■  qnorum,  and  a  body."  Ftr  BenruU,  J.,  Wakott  f .  W«l> 
miyority  of  the  quorum  will  be  compe-  cott,  19  Vt.  87,  S9  (18*8).  See,  also, 
tent  to  act.  Martin  v.  I^mon,  23  Conn.  Eing  «.  B^iten,  3  Term  R.  692;  ioatae. 
1S3{1857).  Inthiacaeeitwiisraledthat  Andover,  9  Pick.  (Maaa.)  1*8. 
one  of  a  committee  of  three  to  remoTe  Under  the  atatutea  of  Pennsylvunia,  all 
encroachmeDts  on  highways  could  not  act  powers  conferTed  upon  county  cominia- 
alone.  CommilUa  of  public  corporalion*  eionera  may  be  legally  eieeuted  by  two 
have  sometimeB  been  held  to  be  goremed,  withoat  the  concurrence  of  the  third, 
witti  respect  to  meeting  and  notice,  by  Commiaaionets  v.  Leclcey,  6  Serg.  & 
different  mlea  froin  a  board  which  haa  Bawle  (Pa.),  160  ;  Cooper  v.  Lampeter,  S 
neceasarily  to  be  aasenibled  or  convened  Watts  (Pa.),  128  ;  Curtis  e.  Butler  Co., 
before  it  can  act.  And  the  acta  of  a  ma-  2*  Haw.  AZ5;  Jefferson  Co.  v.  Slagle,  66 
Jority  of  auch  committcea  hare  been  con-  Pa.  St.  202,  where  it  ia  held  that  a  con- 
•Idered  valid,  though  some  member  of  the  tract  by  two  county  oommisaionfirs  within 
committee  waa  not  notified.  Gallup  c  the  scope  of  their  authority  bound  the 
Tracy  (town  committee  to  stake  out  oyster  county,  (tlthough  not  made  B.t  their  office, 
grounds),  25  Conn.  10  (1868).  Bat  com-  Where  three  eommissionera  are  ap. 
pare  Martin  v.  Ijemoo,  26  Conn.  IS2,  pointed  to  contract  for  site  for  poor-honse, 
And  see  Damon  v.  Granby,  2  Pick.  (Haas.)  two  of  thsm  cannot  make  a  valid  parchase. 
S*5,  35*;  Gnndley  v.  Barker,  1  Bos.  &  Pulaski  Co.  d.  Lincoln,  *  Enf[.  (0  Ark.) 
Pul.229;  Keelere.  Frost,22Barb.  (N.Y.)  820  (]8*ft).  Action  of  leaa  than  a  ma- 
*00;  Perry  D.Tynen,  32  Barb.  (N.Y.)  137.  jority  of  commisaionera  of  public  build- 
Town  committee  held  to  be  an  agent  of  inga,  appointed  by  act  of  legislature,  ia 
the  town,  and  not  a  boaid  of  public  offi-  void.  Petrie  v.  Doe,  SO  Miss.  693  (18fl8). 
ten  or  a  jadicial  body,  a«d  may  att  by  A.  statute  declaring  that  every  board  of 
Ma  agreement  of  the  indinidual  mem-  township  trustees,  "and  the  memben 
ben  Kpanflely  (Mained.  Shea  v.  Hil-  thereof,"  ahall  be  overseers  of  the  poor 
ford,  1*6  Haas.  623  (18SS)  ;  Haven  was  construed  to  make  taeh  member  an 
V.  Lowell,  6  Met.  (Mass.)  SS.  Whew  ovetseer,  with  power  to  act.  County 
a  pablic  authority  is  to  be  ezerciaed  by  Commiassonen  v.  Jonee,  7  Ind.  8,  G 
two  officera  —  a  number    not  admitting  (1865). 

of  a   m^'ority  —  regularly,   both  should  in«n  mojorily  may  laiirfutly  execute 

act;  yet,  to  prevent  a  Mlure  of  juatice,  powen  of  a  pabOe  nature,    Commiaaioners 

it  seems  one  may,  in  certain   cases,   aa  v.   Lrakey,  6  Serg.   k  lUwle  (Pa.),   170; 

where  the  other  ia  dead,  disiiualified,  or  Baltimore  Turnpike,  G  Binn.   (Pa.)  *8*; 

absent,  act  alone.     But  certain  it  is,  that  McCready  t>.  Guardians,  0  Serg.  &  Rawla 

where  one   only  acta,  the  coneent   of  the  (Pa,),   99;    Commonwealth    v,   Cummia- 

Uherxpill  be  praumed.     This  is  an  appli-  sioneis,  »  Watts  (Pa.).  466,  471;  Coopers, 

cation  of  the  strong  pweninption  which  Lampeter,  a  Watts   (Pa.),  128  ;  Caldwell 

obtains  in  favor  of  the   performance  of  v.  Harrison,  11  Ala.  7S5;  CommiBoioDen 

official   duty.      Downing  «.    Bugar,    21  e.   Tarver,   21   Ala.   681  ;  Crist  o.  Town 

Wend.  {N.  Y.)  178  (1839),  and  authori-  Trustees,  10  Ind.  *83i  Somerset  v.   Par- 

ties  cited.     This  case  also  holds  that  the  son.  105  Pn.  St.  330;  Schenck  e.  Peay,  1 

preaumptjon  of  consent  should  be  rebutted  Dillon  C.  C.  B.  £67. 
only  by  the  teetimonf  of  the  olAer  officer. 
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remain  present  till  the  act  is  computed ;  aad  tberefore  if  one  of  such 
parts  dessrta  or  withdr&ws,  though  wrongfully  aad  to  defeat  auy 
action,  before  the  act  is  coosuinmated,  the  act  ia  not  valid.^  The 
liability  of  this  rule  to  abuse,  since  it  enables  one  of  the  parts  of  a 
joint  meeting  or  assembly  to  defeat  any  action  whatever,  haa  led  the 

courts  in  this  countiy  to  deny  its  applicability  here,  or  to  apply  it 
with  caution.' 

>  Eing  V.  WillUnu,   3  Hauls  &  8el.  moa  council  and  thets  ■Idermen,  tveatj' 

HI;  fallQving  King  c.   Buller,   8  East,  three  in  all,   being  a  mijority  of  bolh 

SSS  ;  questiatiing  King  v.  Nariii,  1  Bar-  boards   proceeded  to  elect  city  officer* ; 

nard.  K.  B.  SSS  ;   citod  and  reviewed,  7  and  it  waa  held,   Ist,  that  the  eleotioa 

Cow.  626,  not« ;  King  n.  Miller,  6  Term  wie  valid  ;   and  2d,   that  a  majatit;  of 

E.  376 ;   3  Kent's  Com.   2»Z     Ur.  Will-  the  twenty-three  preuat  could  elect     In 

cock  Tindicatea  the  rale,  but  on  groaadi  refereacc  to  this  decision  it  may  be  ob- 

not   Tei7   aatiafaciory,      Corp.    G3,    Ci.  lerTed  that  the  court  take  do  notice  of 

Sujra,  see  271.  the  power  of  ccmpelliiig  the  attendanee 

*  Humphrey,  In  re,  10  Wend.  N.  T.  of  the  abeeatees,  and  that  thia  proriiuui 

S12  (18S4J ;  People  v.  Batchelor,  22  S.  ¥.  aeemed  to  contemplate  the  presence  of  ft 

12a,  146  ;  ptr  Dmio,  J. ;  Pint  Pariib  *.  m^otity  of  each  o(  the  conatituent  bodies 

Steanu,   21    Pick.    (Maw.)   US   (ISSS);  The  court  cit«  and  approve  Whiteaide «. 

Coles  Co.  •.  Alliaon,  33  IlL  437.     Jnt4,  People.  26  Wend.    634,  and   Humphrey, 

•ec.  271.  in  ra,  10  Wend.  flIS  ;  in  both  of  which. 

The  common-law  role,  that  to  the  dut  however,  the  cauetitnent  bodies,  so  to  call 
eonititutiim  of  a  corporaU  omtBibly  a  ma-  thcto,  duly  met,  but  refused  to  act.  It  i* 
jority,  at  least,  of  each  intt^ral  or  compo-  aubetaDtially  admitted  by  the  court  tliat 
Dent  part  or  body  must  neceaaorily  be  the  deebion  they  make  ia  not  in  confoiiii< 
present,  was  deiarted  from  by  the  Su-  ity  with  the  English  rale,  but  thry  coB- 
preme  Court  of  Iftui  Hampthirt  in  the  aider  it  to  be  the  one  "which  will  be«t 
eaie  of  Beck  v.  Hansoom.  By  the  charter,  enable  the  government  ot  tbe  city  to  pro- 
the  city  govemment  of  Pcotimoath  was  ceed  with  r^ulanty  ;  "  and  that  "aftw 
Tested  in  a  mayor.  "  one  council  of  seven,  every  preliminaij  step  has  been  properly 
to  be  denominated  the  board  of  aldermen,  taken,  the  mere  neglect  of  one  of  the 
•nd  one  conncil  of  twenty-one,  to  be  de-  constituent  bodies  to  carry  its  previon* 
nominated  the  common  council,  which  vote  into  effect  ought  not  to  hinder  the 
boards  abonld,  in  their  joint  capacity,  be  other  bodies  from  performing  the  dntiM 
danominsted  the  city  cotincil."  It  was  required  by  the  charter."  Per  OilekrM, 
farther  provided  by  tbe  charter  that  a  C.  J.,  in  Beck  •.  Hmscom,  tupra,  B  Fost. 
"majority  of  each  boanl  shall  constitute  (2S  S.  H.)  213,  226.  In  Kimball  v.  Mar. 
aqnorumi"  that ti)e  two  bodies  ahall  sit  ihall,  44  N.  H.  46G  (1463),  BeU  b.  Hana- 
•nd  act  separately,  except  "when  the  two  com,  rupm,  is  approved,  and  its  doctrine 
are  required  to  mpst  in  oonveotion  ; "  that  applied  to  a  different  state  of  facts. 
at  the  mcetingof  the  "city  ooancil  in  Effect  of  refusal  of  om  qf  two  lUltiitet 
convention,  if  it  shall  appear  that  a  ma-  bodUi  to  go  into  a  jmnt  meettug,  or,  after 
jority  of  either  of  said  bodies  is  not  prea-  being  assembled  in  joint  meeting,  to  par- 
ent," tlie  memben  may  compel  the  at-  ticipate  in  "  the  joial  ballot "  by  which 
tendance  of  the  ahaentees,  Ac.  The  board  officers  (by  atatate}  are  to  be  removed  or 
of  aldermen  and  the  common  council  appointed,  see,  ia  Conrt  of  Emrt,  Whit- 
aeparately  voted  tn  meet  in  ctinveution  on  side  v.  Tbe  People,  2S  Wend.  (N.  Y.J  634 
the  12lh  of  June,  for  the  choice  of  dty  (1841),  reveraing  decision  of  Supreme 
officers ;  but  ffben  the  time  arrived,  only  Court  in  same  case,  33  Wend.  9.  Se« 
a  minority  (three  out  of  seven)  of  the  Act  of  Congress  of  Jaly  35,  1S6S  (14 
board  of  aJdermen  appeared.     The  com>  Statutes  at  I«ige,  243),  regulatiiig  th* 
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§  285  (223).  Stated  and  Spedal  Maetlagi;  Power  to  adjonnii 
VoUm.  —  The  usual  divisioQ  of  the  nieetinga  of  corporate  bodies  is 
iuto  (1)  slated  or  regular,  and  (2)  special  nieetiiigs ;  and  meetings  of 
either  class  possess  an  incidental  power  of  adjoumviaU,  from  whence 
we  have  another  class  known  aa  adjourned  medings.  The  time  of 
holding  rtgviar  or  stated  meetings  is  fixed  by  the  charter,  or  by 
oidioance  or  by-law  passed  in  pursuance  thereof;  and,  in  either 
case,  the  time  thus  appointed  is  pi^Bomed  to  be  known  to  the 
members  of  Che  body ;  and  unless  the  charter  w  by-law  otherwise 
provides,  it  is  theii  duty  to  attend  such  meetings  without  furthei 
OF  special  notice.  Absent  members,  equally  with  those  who  are 
present,  are  bound  by  whatever  is  lawfully  done  at  a  regular  or 
stated  meeting,  or  any  regular  and  valid  adjourned  meeting.^ 

§  286  (224).  Notice  of  Speolal  HeetlnEa ;  how  given.  —  If  the 
meetir^  he  a  special  one,  the  general  rule  is,  unless  modified  by 
the  charter  or  statute,  that  notice  is  necessary,  and  must  be  person- 
ally  served,  if  practicable,  upon  eeery  member  entitled  to  be  present, 
so  that  each  one  may  be  afforded  an  opportunity  to  participate 
and  vote,*    By  the  charts  of  a  city,  the  power  of  imposing  taxes 

election  of  Unitad  Statea  KDftton  by  tbe  gum  dted  in  -nimble  note  ;  Dowuing  v. 

IsgUUturea  of  tbe  ■ereist  SUtsi  in  joiJU  Eugar,  SI  Wead.  {S.  Y.)  17S ;  BurgMt 

(UHmi/y,  contunutgpTovulonBftheoecea-  c.  Pue,  2  GIU  (Ud,),  2G4;  Stow  r.  Wysa, 

nty  for  vbich  hta  been  ahown  by  expe-  7  Coon.  Sll  ;  Hanling  v.  Vuidewster,  10 

rienw)  to  prevent  ons  of  th«  bodiei  from  CaL  77  ;  Smyth  v.  Dtrley,  2  House  Lorda 

drfMting  actum.  Caaea,  78B  (1SI9).     A  charter  prarisloD 

1  People  o.   BatcheloT,  22  N.  T.  123  that  tbe  conncil  eball  meet  at  tach  time 

(ISSO)  ;  Smith  «.  Law,   21  If.  Y.   296  ;  and  place  aa  thay  may  by  renolntion  di- 

afUe,  iscs.  277,  278  ;  State  v.  Smith  (pre-  rect  doea    not    preclnde   other  nwetinga 

romptiona  of  regularity),  22  Miun.  218  than  thoee  fixed  by  aoch  reaolntion,  and 

(1S7G)  ;  ante,  tee*.  266,  note,  269  j  poll,  auch  other  Tceetiags  are  Talid  if  all  the 

wca.  286,  note,  3S7,  note,  <a  to  pregump-  memben  actually  attend  and  participate 

tlon  of  r^alfttity ;  Hndaop  Co.  V.  State  in  the  proceedings,  and  diej  are  otherviae 

(presumptions  of  regularity) ,  1  Zabr.  (2i  regular.     State  «.  Smith,  S3  Minn.   216. 

is.  J.h.)  718  i  buorance  Co,  *.  Banders,  Pntumption  that  all  membera  were  pre«- 

80  N.  H.  &G2.      See  and  compare  State  ent  and  acted,     lb.    Aula,  sees.  966,  note, 

B.  Jersey  City,  1  Dutch.  (N.  J.)  309.     If  268,  !8B,  note  ;  po«(,  292,  note. 
the  charter  doss  not  proride  for  tbe  man-  At  a  atated  meeting  of  a  select  body  at 

ner  iu  which  the  time  Cor  holding  ' '  stated  which  all  the  tnembeis  are  not  present,  it 

Dieetings  "  shall  be  fixed,  the  cit;  conncil  is  not  comprtent,  is  the  opinion  of  the 

may  fix  or  change  tbn   time   by  simple  Court  of  Appeals  of  !few   Turk,  in   the 

motion,   though    it  has  previously  been  absence  of  a  statute  or  by-law  to  that 

fixed   by  a   formal   resolotion,   approred  effect,  to  appoint  a  fuluTe  neta  or  ip*eial 

and   pablisbed.      State    •.   EkutJer,    SS  meeting  to  dttenaine  indepaidaU  naUen 

Uinn.  69.  not  bbbn  up,  and  which  could  not  legally 

>  People  D.  Batcbelor,  22  N.  Y.  128,  have  been  talcen  up  at  the  stated  roeetinfi, 

131,  per  Stlden,  J. ;  tb.  146,  ptr  Denio,  J. ;  and  to  act  at  such  future  time,  unless  all 

Bogrn,  In  rt,  1  Cow.  (S.  Y.)  m,  aiu}  have  actual  uotiM.    U  any  on*  thai  «n; 
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belot^ed  to  the  inhabitants  assembled  in  annual  town  meeting. 
It  was  provided  that  if  at  this  meeting  no  tax  was  voted,  or  an 
insufficient  tax,  the  common  council  "  should  call  a  meeting  of  the 
inhabitants,  by  advertisement  or  otherwise,"  for  the  purpose  of 
having  them  vote  a  tax.  The  court  seemed  to  be  of  opinion  that 
the  common  council  were  obliged  to  specify  the  objects  of  the  call  in 
their  notice,  it  being  a  special  meeting ;  and  it  decided  that  if  it  did 
specify  a  particular  purpose,  that  any  act  of  the  meeting  "  wholly 
beside  the  special  purpose  of  the  meeting  as  stated,"  was  void.^ 

§  287  (225).  Adjoninmaiit  of  Regnlai  MwUng.  —  A  regular  meet- 
ing, unless  special  provision  is  made  to  the  contrary,  may  adjourn 
to  a  future  fixed  day;  and  at  such  meeting  it  will  be  lawful  to 
transact  any  business  which  might  have  been  transacted  at  the 
stated  meeting,  of  which  it  is,  indeed,  but  the  continuation.  Unless 
such  be  the  special  requirement  of  the  charter  or  of  a  by-law,  or  the 
established  or  general  usage,  the  adjourned  regular  meeting  would 
not,  it  is  supposed,  be  limited  to  completing  particular  items  of 
business  which  had  been  actually  entered  upon  and  left  unfinished 
at  the  first  meeting;  but  might,  if  the  adjournment  was  general,  do 
any  act  which  might  lawfully  have  been  done  had  no  adjournment 
taken  place.^  Where  the  meeting,  if  a  regular  one,  can  only  act 
upon  a  specific  matter,  or,  if  a  special  one,  can  only  act  upon  mattere 
of  which  notice  has  been  given  to  the  members,  while  it  is  com- 
petent in  either  case  to  adjourn,  the  adjourned  meeting  is  in  both 
cases  limited,  equally  with  the  first  meeting,  to  the  specified 
matters.' 

titled  to  notice  does  not  rreeiTe  it,  and  U  Brookt,  SO  Lb.  An.  841 ;  Ea  parU  Ut- 

not  prraent,  the  action  is  void.     People  «.  lande,  73  Col.  SSC.     AnU,  sect.  266,  285. 

Batijielor,   22  N.  Y,   128  (186");  to  b«  Adjournment    by    uinorit;    to   diy  «p> 

n>d  in  connection  with  Smith  v.  Ltv,  21  pointed    for    regaUr   meeting.       People 

N.  T.  296.  e.  Rochester,  C  Lannng   (N.  Y.),  143 

I  Beaten  v.  Clarkaon,  1  Hiilst.  (N.  J.)  (1671). 
SS2  (17BS).     See,  idso,  Rex  v.  Liverpool,        ■  Scadding  c.  Lorant,  S  Eng.  Lew  end 

S  Borr.  785  ;  Be»  n  Donoaster,  lb.  788  ;  Equity,  16  ;  b.  c.  17  Uw  T.  225,  H.   of 

King  V.  Mayor,  &c.,  1  Str.  3S5  ;  Machell  L.  (1851).  In  this  case,  the  sUtnte  (a  local 

V.  Hevinson,  2  Ld.  Raym.  13G5 ;  2  Bac  act)  reqaired  notice  to  be  given  of  a  meet- 

Abr.  18.  ing  of  vestrymen  to  be  held  for  the  pur- 

*  Smith  e.  Law,  21  N.  Y.  266  ;  War-  fim  of  ranting  a  raU  for  the  relief  of  the 

ner  v.   Mower,   11    Vt.    885  ;  People  *.  poor.     Such  notice  web  given,  apecifying 

Batchelor,  22  N.  Y.  12Sj   Rawlinson  on  the  parpoae  of  the  meeting ;  the  meeting 

Corp.  (6th  ed. )  188,  note  ;  Rei  v.  Harris,  was  held  accordingly  on  the  12th  of  An- 

1  B.  &  A,  93S  :  Bcadding  v.  Lontnt,  G  Eng.  gnat,   when  it  was  resolved  that  a  Tat« 

Law  and  Equity.  IS  (1S51)  ;   People  v.  shonld  be  made  ;  but  as  the  details  could 

Martia,  1  Seld.  (5  N,  Y.J  22  ;  Street  Case,  not  be  completed,   the  meeting  wai  ad- 

]   La.  An.  412 ;  Hudson  Co.  t>.  State,  4  jonmed,  and  at  an  a^jonmed  meeting  the 

Zabr.  (24N.  J.  L.)  71S;  New  Orleans  e.  matter  of  the  rate  was  completed  ;  batM« 


D.qit.zeaOvGoOt^lc 


§  288      1CEETIN08 ;    MODE  OP  PHOCEEDIHO  WHEN  CONVENED.  865 

§  288  (226).  Mods  of  PTOMQdlns  wban  oonvMiftd.  —  After  a 
meeting  of  tho  couucil  ia  duly  convened,  the  mode  of  protxeding  is 
regulated  by  the  charter  or  constituent  act,  by  ordintinces  passed 
for  that  purpose,  and  by  the  general  rules,  so  far  as  in  their  nature 
applicable,  which  govern  other  deliberative  and  legislative  bodies.^ 
If  the  council  consists  of  two  boards,  the  concurrence  of  both  is 
essential  to  valid  I^islation,  and  this  concurrence  must  be  by  siiuul- 
taneously  existing  bodies.'  The  rule  of  legislative  bodies  consisting 
of  two  branches,  that  unfinished  business  at  the  end  of  a  session  is 
discontinued,  and  must  be  afterwards  taken  up  anew,  if  at  all,  was 
considered  applicaUe  to  the  legislative  acts  of  the  common  council 
of  New  York,  composed  of  a  board  of  aldermen  and  a  board  of 
assistant  aldermen.' 

natia/or  Uia  a^ounud  mating etmtaiiuii  M  it  teema  to  be  nndentood  in  this  eonn- 

Ro  maUioa  of  Qa  parpoK  for  vhirh  ths  ti7i  ris.  that  undtr  the  conditioiu  sUUd 

toeeting   usemblsd.      And  the  qaeation  in  the  text  the  ittjoanied  meeting  nuj 

vbich   the  Honw   of   Loids  pat  to  the  ttanBOct  anj  badngaa  which  uigbt  have 

jadgw  in  refetence  to  the  attjourned  meet-  been  traDiacted  by  the  r^ular  meeting. 

voff   ms ;    "  Supposing   the  rate  to  be  Praamption  at  Id   Ttgularit]/  of   ad- 

otherwise  Tslid,  wu  it  iuTslid  by  reason  jovmmatl  when  proceedinge  of  the  ad- 

of  the  notice  not  stating  the  pnrpoee  foi  joamed  meeting  come  before  the  rourt. 

which    the    [adjonrDBd]    meeting  sasem-  Hudson  Ca  v.  State,  1  Zabr.  (24  N.  J,  L.) 

btedf "     The  judges  answered  :  "We  are  718  ;  Insonnca  Co.  r.  SortwelL  8  Allen 

niuuiimousif  of  opinion  that  the  rate  was  (Mass.),   217;    State  v,    Jeraey   Citj,    1 

not  rendered  invalid  bj   leason  of   tbs  Dutch.    (N.   J.)   309 ;    State    v.    Smith, 

alleged  defect  in   the   notice  of  the  ad-  22  Uinn.  218  (1876).     Supra,  lae.  2SG, 

J ourned  meeting.     It  was  sufficient  to  give  note. 

notice  [as  required  bj  the  act]  on  the  '  Where  an  ordinance  ia  rnacted  in  ac< 
church  door,  of  the  purpose  for  which  cordince  with  the  prorisioaa  of  a  statute, 
the  first  meeting  was  to  be  held,  and,  that  the  fact  that  in  its  passage  a  parliamon- 
notice  having  been  duly  given,  we  think  taiy  mle  was  TJolatsd,  will  not  render  it 
tbat  the  notice  so  given  extended  to  all  invalid.  HcOraw  v.  Whitson,  99  Iowa, 
the  adjourned  meetings,  such  H^ioumed  S43.  Where  the  mayor  has  tlie  right  to 
meetings  being  held  fot  the  porpoae  of  vote  only  in  com  of  a  lie,  bv  may  law- 
completing  the  iiufluished  business  of  the  fully  ezerciso  the  power  when  one  half  the 
Grat  meeting,  and  being  in  continustion  members  of  the  cooncil  have  voted  and 
of  that  meeting,"  And  such  wss  the  the  other  halfhave  abstained  from  voting, 
judgment  of  the  House  of  Lords.  See,  Laantz  v.  People,  US  111.  137.  Ante,  sec 
also,  Rei  v.  Harris,  1  Bam.  k  Ad.  »86.  270. 

"  Meetings  may  be  a^'oumed,  but  noth-  '  Wetmora  o.  Stoiy,  22  Barb.  (N,  T.) 

ing  may  be  transscteil  at  any  adjourned  Hi  {1868). 

meeting  Siva  the  unfinished  business  of  '  Wetraote  v.  Story,  22  Barb.  (N.  Y.) 

the  former  meeting."   Brice's  Ultn  Virei,  414   (1356).      A    subseqnent    council   is 

Green's  Am.  ed.  634,  citing  R^.  v.  Grim-  bound  by  knowledge  duly  communicated 

■haw,  10  Q.  B.  747.  which  holds  thst  at  to  *  previooa  conncil.     Bank  n.  Seton,  1 

an  Mourned    quarterly    meeting  notice  Pet  (U.   S.)  299  (1828).      In  Common, 

muat  be  given  of  any  bnsinesa  Dot  actually  wealth  r.  I>ancaster,  G  Watts  (Pa.),  152, 

begun  at  the  quarterly  meeting,   but  of  OtbKm,  C.  J.,  expressed  his  opinion  to  be 

business  actually  began  no  notice   is  ne-  that,  notwithstanding  a  by-law  or  rule  re- 

eeasaty.   The  text,  sec.  287,  states  the  rule  quires  certMQ  corporate  acta  to  be  in  a 
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§  289  (227).  Committer  of  Connoii.  — The^founcil  may  aaeertain 
facta  through  the  medium  of  a  committee,  and  the  membera  of  the 
council  may,  where  they  know  the  facta  of  their  pwsonal  knowledge, 
act  without  further  inquiry.^  As  a  public  corporafcf^i  may  entirely 
revoke  the  powers  of  a  committee  it  has  appointed,  BcMt  ^1*7  "Con- 
trol the  execution  of  those  powers  by  increasing  the  nunrf)^  "f  the 
committee.  If  the  new  membera,  either  by  design  or  mistS  _^ 
excluded  from  acting,  the  proceedings  of  the  others  wilN.he 
insular.' 

§  290  (228).  Blf^t  to  nulnd  Prevlooa  AoM.  —  At  any  time 
before  the  rights  of  third  persons  have  vested,  a  council  or  other 
corporate  body  may,  if  consiatent  with  its  charter  and  rules  of 
action,  rescind  previous  votes  and  orders.*    Thus  a  vote  levying  a 

given  form,  and  tb»t  sltemtlotiii  of  ancli  "dMignits  ttio  plaea  for  tbtmielTei,  at 

by-law  or  role  shiill  only  be  made  by  a  «ny   time    before    the   ground  was  pre- 

vat«  of  too  thirds  of  the  memben,  yet  paicd,"  on  imlemriifying  the  plaintiff  for 

that  a  majority  may  repeal  the  by-law  or  any  extra  labor  or  ezpenae  whioh  their 

nila,  and  may,  irithont  snch  repeal,  do  fluctnating  proceedings   may  have  ocea- 

valid  acta,  not  in  the  preecribed  fonn,  I^  a  atoned.     A  notice  to  appnr  before  a  ram- 

minority  vote.  mittee  to  whom  a  matter,  aa,  for  example, 

'  Bisgell    ».    Jrffereonriitt,    24   How.  the  laying  out  or  altering  of  a  strert,  tiU 

(U.  S. )  287,  2eS,  per  Clifford,  J.;  Com-  been  duly  referred,   la    equiTalent   to  a 

monwenlth  v.  Pittsburgh,  14  Pa,  St.  177  ;  notice  to  appear  before  tlie  city  eonneil, 


Main  v.  Pt.  Smith,  4E>  Ark.  480.     Caun-  aa,  for  thia  purpose,  the  c 

dl  may  order  aewer  to  he  bnilt  by  a  com-  aent  the  conDci].     Preble  «.  Portland,  i& 

mitte«.     Collins  v.   Holyoke,    140  Mam.  He.  241  (IBGS). 

sea  (1888);  Dor<7  tr.  Bodoo,  14fl  Maaa.  •  Big^low  n.  Hillaian,  87  He.  6B  ;  Relff 

8M,  339,  and  eaeea  cited.     Aa  to  power  of  «.  Conner,  5  Eng.  (10  Ark.)  311  ;  State  t>. 

eonneil  to  appoint  officers,  and  when  it  Hojt,  S  Oreg.  S46 ;  a■^U,  sec.  4E> ;  Road 

may  delegate  its  powers  to  a  committee.  Case,  IT  Pa.  St.  71,  7S  ;  New  Orleans  v. 

lb.!  Preble  n  Portland.  45  He.  U\  ;  Sal-  St.  Louis  Church,  11  U.  An.  2U.    R«con- 

moQ  r.   Haynes,  6n  N.  J.  L.  S7  (1888);  sidemtion  at  subsequent  meeting.     Locks 

until,  sees,  se,  200,  283,  note.   The  Eci^iiah  v.    Rochester,    G    Lansing    [TS.   Y.).    11 

HnntHpat  Corporntiona  Act  1882,  sec.  2!!,  (18711;  Sank  r.  Philadelphia,  1  Pa.  Leg. 

pravides  that  "the  council  may  appoint  Gai.  Sep.  359.    "The  right  of  rtmMi'i^- 

out  of  their  own  body  such  and  so  many  ing  lost  meaaurel  [at  the  same  meeting,  or 

coimnittees  as  they  think  fit,  for  any  pnr-  putsnant  to  its  rules]  inheraa  in   every 

poses  H'hich  in  the  opinion  of  the  council  body  poesesuing  legislative  powers."     Per 

would  be  better  regulated  and  managed  by  Whelpley,  C.  J.,  Jereey  City  v.   State,  1 

means  of  such  committees;  but  the  acts  of  Troom  (SO  If.  J.   L.),  SSI,    629    (1863); 

every  such  committee  shnll  be  snbmitted  Red  v.  Augusta,  29  Ga.  38S.    "  All  delib- 

to  the  conncil  for  their  approval."  erative  assemblies,   during  their  saaaion, 

*  Damon  r.  Qranhy,  2  Pick.  (Masa.)  have  a  right  to  do  and  undo,  consider  and 

345  (18^4).     In  thia  rose  it  was  further  reconsider,  as  often  as  they  think  proper, 

held,  where  the  agents   of  n  town  con-  and  it  is  the  tcskU  only  which  is  dcine." 

tmcted   with  the    plaintiff   "la  erect  s  Per  Kirkpntridc,  C,  J.,  in  State  v.  Foster, 

mePtiuR-hoase  on  a  place  to  bo  dedgnsted  2  Halat.   (IT.  J.)  101,   107  (1823).     See, 

hr  s  ciimmittre  of  the  town,"  that  the  alao,  State  p.  JerseyCitv,  S  Dnteh.  (N,.l  ) 

town  might  disagree  to  the  selection,  and  S36.     While  pnbUc  money  ii  in  tbe  poa- 
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tax,  80  long  as  it  rests  in  mere  reaolntion,  and  has  not  been  acted 
upon,  may  be  reconsidered,  and,  if  rescinded,  the  collector  cannot 
legally  proceed  to  collect  the  tax.^ 

$  291  (229).  OiaTtar  nqtOromont  of  Tot*  by  Ayu  and  Naya.— 
A  provision  of  a  city  charter,  that  the  ayes  and  jtays  shall  be  called 
and  published  whenever  the  vote  of  the  common  council  shall  be 
taken  on  any  proposed  improvement  involving  a  tax  or  assessment 
upon  the  citizens,  was  considered,  by  two  of  the  three  of  the  mem- 
bers of  the  Supreme  Court  of  New  York,  notwithstanding  the  use 
trf  the  word  "  aAaW,"  to  be  directory  merely,  "  the  essential  requisite 
being  the  determination  of  the  corporation,  and  not  the  form  or 
manner  of  expressing  that  determination." '  But  an  opposite  view 
has  elsewhere,  as  wa  think  properly,  been  taken  of  similar  provi- 
sions, the  courts  regarding  the  requirement  that  votes  shall  in  such 
cases  be  entered  at  large  on  the  minutes,  as  intended  to  accomplish 

•Maion  of  the  proper  officer,  tha  proper  24,  29  (1844),  Srmtim,  J.,   diasentiiig ; 

anthorities  hare  entire  control  over  it,  a.  0.  in  Error,  3  Denio,  BBS.    Under  a  law 

and  tbey  may,  so  far  aa  the  officer  holdinf;  reqoiring  a  vote  of  tlie  eommon  council, 

it  U  concerned,  rescind  a  prior  order  (not  where  more  than  a  majority  is  required, 

yet  com])lied  witb)  to  pay  money  to  aa  to  "  bo  taken  by  the  yeas  and  naya,  which 

individaal.      Tucker  v.  Juaticea,  13  Ire.  shall  be  entered  on  the  jonmal,"  the  pro- 

{TH.  C)  Law,  4S1 ;   Dey  t>.  Lee,  4  Jonea  ceeding,  to  be  valid,  maat  appear  from  the 

(N.   C.)  Lew,   388.     A  resolution  is  not  j'onmiJ  itsalf,  and  cannot  be  proved  hy 

invalid  becanae  passed  upon  a  reeonndera-  evidence  aliunde.     Carlton  Street,  In  rt, 

tioa  of  a  negative  vote  moved  by  one  who  IS  Hnn  (14.  Y.),  4S7.     See  Mi^Cormick  b. 

voted  ariginally  with  the  minority.  Locks  Bay  City,  23  Mich.  457  (1871 ) ;  Indtanols 

D.Rochester,  S  Lansing  (N.Y.),  11  (]S7I>.  v.  Jones,   29  Iowa,   £82;    Mount  Mortis 

Bat  in  Sank  v.  Philadelphia,  8  Pliila-  Hep.  Square,  7ji  re.  2  Hill,  20  :  Elmendorf  t>. 

(by  Wallace)  117,  a  nitiprius  dcoiaion  of  Mayor,  &c  of  N.  Y.,  95  Wend.  (193.    See 

the  Supreme  Court,  it  was  held  that  the  nbo,  Solomon  City  v.  Hughes,  24  Kan. 

cltr  councils,  having  once  voted  to  sustain  211.   The  view  expresaed  in  the  Aeu;  York 

the  mayor's  veto  of  an  ordinance  passed  by  eases,  referred  to  and  approved.    St.  Looia 

them,  could  not  reconsider  this  vote,  nor  v.  Foster,  62  Mo.  613  (1873);  prr  IFagJur, 

take  enj  further  action  on  the  measure.   8  J.;  port,  sec.  450,  note.      In  Morrison  v. 

Am.  Lav  Rev.  720.  Lawrence,  98  Mass.  219,  the  grant  of  an 

The  vote  of  a  toum  meelmg  raemding  Important  special  power  was  constmed  to 

it^/ormer  actum  in  authoriEing  a  eabecrip-  require,  as  a  condition  to  its  exercise,  the 

tion  in  aid  of  a  railroad  held  to  be  lawful,  taking  of  the  ayes  and  nays,  and  a  record 

no  rigbls  ef  third  parties  having  vested,  of  the  vote.     The  decision  or  determluB- 

and  nothing  having  been  done  nnder  the  tion  of  a  question  by  a  town  meeting  or 

aatbority  to  sabscribo.     Eatey  o.  Starr,  common  coundi  ghonld  be,  and  probably 

6S  Tt.  890.      A  vot«  ratifying  a  contract  must  be,  by  a  formal  mle  or  raoItUion. 

made  by  town  officers  withoirt  due  author-  People  e.  Adama,  9  Wend.   (K.  Y.)  333 

ity  cannot  be  rescinded  so  as  to  affect  the  (1S32}  ;   Denning    v.   Boome,    8  Wend. 

validity  of  the  contract.     Brown  v.  Win-  (N.  Y.)  861  (1881).     A  requirement  that 

terport,  T»  Me.  305.  the  vote  "shall  in  all  cases  be  tsken  by 

1  Stoddard  o.  Oilman,  22  Vt  588;  Pond  ayea  and  noea  "  held  not  to  apply  to  votes 

«.  N^?u»,  3  Maes.  230.  on   mntimt  In  adjaarn.      Green  Bay  v. 

•  Striker  v.  Kelly,   7  Hill  (H.  Y,),  9,  Brauns,  BO  Wi*.  204. 
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an  important  public  purpose,  and  therefore  consider  the  provision  as 
mandatoiy,  and  its  observance  essential  to  valid  corporate  action.^ 
The  proper  remedy  for  the  council  is  to  cause  a  nunc  fro  tune  entry 
to  be  Eittde.^  This  it  has  power  to  do,*  Statutory  provision  re- 
quiring for  the  passage  of  municipal  ordinajuxs  of  a  general  nature 
that  they  ie  read  on  three  differeni  days,  unless  three-fourths  of  all 
the  members  elect«)d  shall  dispense  with  the  rule,  is  mandatory. 
Thus  where  two  ordinances  were  reported  for  passage,  and  the 
requisite  number  voted  in  favor  of  suspending  the  rule  for  reading 
on  different  days,  and  the  ordinances  were  respectively  passed,  it 
was  held  that  the  vote  suspending  the  rules  applied  only  to  the  first 
ordinance,  and  that  the  second  was  not  legally  adopted.* 

§  292  (230).  Aota  by  tosa  than  Qnortun  void.  —  Acts  done  when 
less  than  a  legal  quorum  is  present,  or  which  were  not  conenrred  in 
by  the  requisite  number,  are  void."    This  is  a  fundamental  rule  in 

>  Steckert  v.  Eiat  Sagiasw,  22  Mich,  of  all   the  aldmnen  pment,   rach  vote 

104  (1870),  where  the  purpose  of  the  re-  to  be  bf  aya  and  nay  on   the   record 

qnirenietit  in  nell  eipoanded ;   Spangler  of  the  common    coudcU  ;    if,   vhen   the 

V.  Jacob;,  li  IlL  207  ;  Supervisors,  &c.  v.  record  is  presented,  it  does  not  appear  Ibat 

People,   25   III.    181 ;  Horrison  v.   Law-  the  improvement  was  ordered  by  a  Tots 

rence,  mpra;  HcCormick  v.  Bav  City,  23  of  three-fonrtlis  of  the  aldermen  present, 

Mich.  iS7  (1871)  ;  DElpU  v.  Evanii,  SO  by  vote  entered   by  ayes  and  na;a,   tha 

Ind.  90  (1871) ;  Cutler  r.  BusBellTllle,  iO  ordinance  is  void,  and  jadgtntnt  for  a  wis 

Ark.   105;   Tomi  of  Olin  «,   Meyers,  G5  of  the  property  to  pay  the  local  asaesiment 

lotra,   209.     Accordingly  a  provision  of  canBot  rightfully  be   entered.      Etch   n. 

statute  that  no  ordinance  for  the  im)irove-  Cbica|^,   59   111.   £86   (1871).     Effect  of 

ment  of  a  street  shonld  be  adopted,  except  such  a  provision  on  tbe  power  to  make  a 

npoQ  tbe  report  and  recommendation  of  contract  by   parol.     Indianola  v.   Jones, 

tbo  city  board  of  improvements,  and  re-  £9  lana,  282  (1870)  ;  poit,  kc.  419,  and 

quiring  that  such  report  be  recordtd  in  ita  not«. 

proceedings,  is  mandatory,  and  the  report  *  Logansport  *.  Crockett,  04  Ind.  319; 

and  recommendation  were  held  juiisdic-  Mayhew  e.   Oay  Head,   13   Allen,   129; 

tional,  and  not  provable  by  parol  evidence.  Steckert  r.  East  Sagina*,  22  Hicb.  104  ; 

Reynolds  v.  Schveinefns,  1  Sap.   Court,  Delphi  v.   Evans,  3Q  Ind.   90  ;  Commii- 

Cin.  (Ohio)  Rep.  21S.  rioners  v.  Hearne,  G9  Ala.  371;  Musselman 

Where  a  general  law  raqnired  the  yeas  v.  Manly,  42  Ind.  462  ;  Vawter  v,  Ftank. 

and  nays  to  be  called  and  reconUd  on  the  lin  College,  S3  Ind.  68. 

passage  of  all  ordinances,  it  vas  held  by  *  See  preceding  note, 

the  Snpreme  Court  of  Colorado  that  when  *  Bloom  v.  City  of  Xenla,  82  Ohio  St. 

the  record  failed  to  show  such  calling  and  461 ;   b,   p.    Horriaon   c.    Lawrence,    68 

recording  as  to  an  ordinance  concerning  Maaa.  219  ;  State  v.    Hudson,  6  Dntch. 

mitdemeBUora.  the  ordinance  was  a  nullity  (N.  J.)  478  ;  Delphi  v.  Evans,  36  Ind.  90. 

and  a  canrictioD  under  it  void.     Ttacy  «.  This  is  not  tbe  rule  in  JV'eio  York.     Cases 

The  People,  fl  Col.  ISl.  ntpra. 

Where  a  local  improvement  is  propoaed,  '  Logansport   v.    Ltgg,    20   Ind.   315 

and  it  is  not  petitioned  for  by  a  minority  (1863);  Ferfmsonp.ChittendcnCo.,1  Eug, 

of  the  owners  of  property  to  be  assessed,  (6  Ark.)  470  (1846^:    Prirn   v.   Railroad 

tbe  charter  declares  that  it 'ball  be  ordered  Companv,  13  Ind.  G8  (18G9) ;  McCracken 

only  by  the  vote  of  at  least  liuve-fonrtha  a.  San  Francisco,  16  CaL  S91;  Pimental 
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the  law  of  corporations ;  but  whether,  in  favor  of  the  holder  of  ne- 
gotiable securities  issued,  or  purporting  to  be  issued,  under  authority 
conferred  by  the  legislature,  the  corporation  might  not,  iu  some 
cases,  be  estopped  to  show  that  a  quorum  was  not  present  or  that 
the  rei^uisite  number  did  not  ooncnr  in  the  act,  is  a  question  which 
remains,  perhaps,  to  be  settled,'  It  is  clear  that  members  of  a 
council  oannot  properly  act  upon  questions  iu  which  their  man 
ptcuniary  iiUerest  is  directly  and  specially  involved.'  But  it  has 
been  held  in  Michigan  that  proceedings  on  the  part  of  a  municipal 
corporation  ordering  a  paving  improvement  are  not  rendered  iovidid 
on  the  ground  that  two  of  the  aldennen  who  formed  part  of  the 
quorum  of  the  common  council  which  ordered  tlie  improvemeut, 
and  without  whose  presence  there  would  have  been  no  quorum, 
were  petitioners  for  the  improvement  and  owners  of  property  liable 
to  assessment  therefor.  It  might  be  otherwise,  the  court  concede, 
if  the  common  council  acted  as  commissioners  of  apportionment 
in  making  the  assessment  upon  the  property  that  was  to  bear  the 
bunlen,  or  on  the  confirmation  of  a  report  in  which  the  iuterest  of 
tiisse  aldermen  was  directly  involved.' 

>,  San  Francisco,  31  Cal.  SSI  ;   State  *.  expresi    proTLsion    to    this  effect  in  the 

Wilkeinrille,  20  Ohio  8k   383.     Number  English   Hiiniinpal   Corpontious  Act  of 

preaani  and  acdni;,  bow  prond.     13  lad.  1682,  aac.  23. 

68,  tnpra,      Prescnoa  of  qnorum,  when         *  3teck«[t  v.  East  Sagiimv,  33  Micb. 

presDined.     tusaronce  Company  f.  Sort-  104  (1S70),  wbrra  the  rrasona  for  tli«  dia- 

well,  S  Allan  (Ma«a.).  317.     Anlt,  aeca.  tinctiong    taken    are    clearlj    stated    by 

2dS,  note,  Sfl7,  note,  2SG,  note,  386,  note.  Cooleij,  J.      Id  the  lanie  SlAte  it  wag  olao 

'  H.-e  anlt,   sec.   SU  ;  poit,   chapter  on  held  thnt  the  mayor  of  a  city,  who  was  a 

Contracts.     Constniclion  of  charter  pro-  practising  lawyer,  might  lawfully  he  em- 

Ttaiaa    requiring    uiumimUy.      Post,    aec  ployed,    when    there  waa  no  coltnaian   OF 

810.  frauit,  and  no  doubt  a*  to  the  neceiisity 

■  Hembpn  of  t,  municipal  board  are  and  value  of  hia  aerricea,  by  a  resolution 

disqaaliJied  to   vote  therein  on   propoai-  of  the  council  to  appear  and  defend  a  suit 

tioua  In  which  they  have  a  direct  pran-  againat  the  city,  and  that  he  could  recover 

niaiy  interest  adverse  to  the  municipality  the  value  of  hia  servicea.     Nilea,  Mayor, 

they  represent.      Oconto  County  Sup.  >,  &c  v.  Huzzy,  3.^  Hich.  01  (187S) ;  8.  0. 

Hill,  47  Wia.  SOB;  Pickettr.  School  Dlat,  20  Am.  Bep.  670. 

35  Wia.  G51 ;  Cnilea  «.  Williamaburgh.  10         HiqlU  of  cnrporatim  to  eontraet  leilh  iU 

Wend.  859;  Walworth  Bnnlt  v.  F.  L.  k  T.  oSUert  or  couneUmen.     Anie,   sec   283, 

Co.,  16  WU.  829;  United  Brethren  Church  note,    and  eaaea  cited;    ^o»t,    sec.   443, 

n.  Vandnsen,  37  Wi:<.   S4.      PoA,   chap.  not«. 
ziv,  ;  on/t,  sec.  237,  note.     There  ia  an 

HttTB.  — InBnehTnie  Gas  Co.  ir.  Kiiahville  (Ind.  Sup.  Ct.  188S,  MSS.,  41  Alb.  L. 
J.  143),  the  city  council  icoa  compoaed  of  aii  members,  all  of  whom  were  present  and 
qualified  to  vote  upon  a  resolution,  which,  when  snbmitted,  was  voted  for  by  three 
memhera,  the  other  three,  though  present,  refusinf;  to  vote.  The  court  held  that  the 
resolution,  having  received  the  vat«  of  a  majority  of  a  rjnorura,  althougb  not  of  a  minor- 
ity of  all  present,  was  legally  adopted.  It  dcservaa  further  consideration  whether  tbia 
remit  i*  consistent  with  the  mqoiity  mle  applicable  to  definite  bodies. 
VOL.  I.  —24 
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an  important  public  purpose,  and  therefore  consider  the  provision  as 
maudatory,  and  its  observance  essential  to  valid  corporate  action.^ 
The  proper  remedy  for  the  council  ia  to  cause  a  nunc  pro  tunc  entry 
to  be  made.*  This  it  has  power  to  do."  Statutory  provision  re- 
quiring fur  the  pansage  of  mumcipal  ordinances  of  a  general  nature 
that  they  he  read  on  three  different  days,  unless  three-fourthe  of  all 
the  members  elected  shall  dispense  ^rith  the  rule,  is  mandatory. 
Thus  where  two  ordinances  were  reported  for  passage,  and  the 
requisite  number  voted  in  favor  of  suspending  the  rule  for  reading 
on  different  days,  and  the  ordinances  were  respectively  passed,  it 
was  held  that  the  vote  suspending  the  rules  applied  only  to  the  first 
ordinance,  and  that  the  second  was  not  legally  adopted.* 

§  292  (230).  Acta  by  Iom  than  Qnonun  void. — Acts  done  when 
less  than  a  legal  quorum  is  present,  or  which  were  not  concurred  in 
by  the  requisite  number,  are  void."    This  is  a  fundamental  rule  in 

>  Steckert  v.  East  Stiginaw,  22  Hkh.  of  all   the  aldennen  pi«MDt,   such  V(it« 

104  (1S70),  where  thepuqioss  of  the  re-  to  be  by  aya  and  naga  on  the   record 

qairenient  is  irelt   expounded ;    Spangler  of  the  common    coddcU  ;   if,   vhen   the 

ti.  .lacobj,  14  IlL  2B7  ;  Supervisors,  &c.  v,  record  is  presented,  it  does  not  appear  that 

People,   2S   111.    ISl ;  MorriMD   v.   Law-  the  improTcnient  was  ordered  by  ■  vote 

renca,  lupra;  McCormick  v.  Bay  City,  2S  of  thrse-fourtlia  of  the  aldemien  present, 

Mich.  457  (1371)  ;  Delphi  v.   Evans,  Sfl  by  vote  entered   by  ayes  and  naya,   the 

Ind.  90  (1871) ;  Cutler  d.  BussellTille,  40  ordinance  ia  raid,  and  judgment  for  a  aalo 

Ark.   105  1   TnvD  of  Olin  v.   Meyer!!,  GE  of  the  property  to  pay  the  local  asseasment 

lova,   209.     Accordingly  a  provision  of  cannot  rightfully   be  entered.      Ktch  r. 

■tatnte  that  DO  ordinance  for  the  im]irove-  Cliicaf^,   59   111.   28tl   (1871).     Effect  of 

ment  of  a  street  should  be  adopted,  except  auch  a  provision  on  the  power  to  nuke  a 

npon   the  re|iort  and  rEcammendation  of  contraut  by   parol.     Indianola  d.   Joqcs, 

the  city  board  of  improvements,  and  re-  29  Ion*,  262  (1870)  ;  ptwt,  see.  449,  and 

quiring  that  such  report  be  rtcorded  iu  ita  not«. 

proceedings,  is  mandiitojy,  and  the  report         '  Lc^^sport  r.  Crockett,  64  Ind.  S19; 

and  recommendation  were  bold  jniiadic-  Mayhew  n.   Gay  Head,   !3  Allen,   129; 

tional,  and  not  provable  by  {Xirol  evidence.  Steckert  v.  East  Saginaw,  28  Mieh.  104  ; 

ReynoldB  e.  Schweinefus,  1  Sup.   Conrt,  Delphi   v.   Evans,  Sfi  Ind.   90;  Commii- 

Cin.  (Ohio)  Rep.  2iG.  atoners  v.  Heanie,  59  Ala.  871 ;  Uusselnian 

Where  a  general  Uw  required  the  yeas  «.  Marily,  42  Ind.  462  ;  Vawter  v.  Fiank- 

and  nays  to  be  called  and  recorded  oa  the  Un  College,  63  Ind.  SB. 
pMsage  of  all  ordinances,  it  was  held  by  '  See  precedinfFnota. 
the  Supreme  Conrt  of  Colorado  that  when         *  Bloom  s.  City  of  Xenia,  S2  Ohio  St. 

the  record  failed  to  show  such  calling  and  461  ;   s.   F.    Morrison   v,    Lawrence,    9S 

recording  as  to  an  ordinance  concerning  Mass.  219  ;  State  v.    Hndson,  5  Dutch, 

misdemeanors,  the  ordinance  was  a  nullity  (N.  J,)  478  ;  Delphi  v.  Evans,  3S  Ind.  90. 

and  a  conviction  under  it  void.     Tiacy  v.  This  is  not  the  rule  in  ifta  ybrk.    Caiea 

The  People,  6  Col.  151.  tupra. 

Where  a  local  improvement  is  proposed,         *  Loganaport   n.    Legg,    20   Ind.   315 

and  it  is  not  jiatitioned  for  by  a  mfyority  (1863) ;  Ferguson  v.  Chittenden  Co.,  1  Eng. 

of  the  owners  of  proi^erty  to  be  assessed,  (6  Ark.)  47B  0846);    Price   i'.   Bailrosd 

the  charter  declares  that  it  .'■hall  f>e  ordered  Corapanv,  13  Ind.  53  (1SG9|  ;  McCracken 

oiity  by  the  vole  of  at  least  thrve-fmutha  «.  San  FrMiciM<^  IS  Cal.  GSI;  Pinental 
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the  lav  of  corporations ;  but  whether,  in  favor  of  the  holder  of  ne- 
gotiable securities  issued,  or  purpurtiug  to  be  issued,  under  authority 
conferred  by  the  legislature,  the  corporation  might  not,  in  some 
cases,  be  estopped  to  show  that  a  quorum  was  not  present  or  that 
the  rei^uislte  number  did  not  concur  in  the  act,  is  a  question  which 
remains,  perhaps,  to  be  settled,*  It  is  clear  that  luembers  of  a 
council  oennot  properly  act  upon  questions  iu  which  their  owa 
pecuniary  iiitereet  is  directly  and  specially  involved.'  But  it  has 
been  held  in  Michigan  that  proceedings  on  the  part  of  a  municipal 
oorpotatioQ  ordering  a  paving  improvement  are  not  rendered  inv^id 
on  the  ground  that  two  of  the  aldermen  who  formed  part  of  the 
quorum  of  the  common  council  which  ordered  tlie  improvement, 
and  without  whose  presence  there  would  have  been  no  quorum, 
were  petitioners  for  the  improvement  and  owners  of  property  liable 
to  assessment  therefor.  It  might  be  otherwise,  the  court  concede, 
if  the  common  council  acted  as  comiuissiouere  of  apportionment 
in  making  the  assessment  upon  the  property  that  was  to  bear  the 
bunlen.  or  on  the  confirmation  of  a  report  in  which  the  interest  of 
these  aldermen  was  directly  iuvolved.^ 

V.  Sui  Francisco,  31  Cal.  S61  ;   State  o,  eipreu    provision    to    this  effect  in  th* 

Wilktsivilli,  30  Ohio  St.   288.     Namber  English   Miiniuip&I  CorpontiouB  Act  of 

pnaeiit  and  kcting,  how  proved.     13  lud.  1832.  ok.  22. 

68,  l"pra.       PresCDM  of  quonun,    when  *  Steckert  ii.   Eaat  Saginaw,   22  Hioh. 

preauined.     Insarnace  Company   n.  Sort-  104  (1870),  where  tbe  reasotiB  for  the  dis- 

well,  8  A1]«n  (Htu»,),  217.     Aata,  decs,  tinctions    taken    are    clearly    atated    by 

266,  nota,  9S7,  note,  235,  note,  288,  uote.  CooUy,  J.     la  the  same  Sute  it  was  also 

'  S.'e  anM,   sec.   8I> ;  po^,  chapter  on  held  that  the  mayor  of  a  citj,  who  was  ■ 

Contracts.     Conatractioa  of  charter  pro-  practising  lawyer,  might  lawfully  he  em- 

Tiaion    reqniring   unanimilg.      Pott,    tea,  ployed,    when   there  was  no  collusion   or 

SIO.  fraud,  and  no  dnoht  aa  to  the  necessitf 

*  Membrre  of  a  municipal  board   ara  and  value  of  hin  serrices,  by  a  resolution 

disqnalilied  to  vote  therein  on   propoei'  of  the  council  to  appear  and  defend  a  suit 

tiou*  in  which  they  have  a  direct  peon-  againat  the  city,  and  that  he  could  recover 

Diary  interest  adverse  to  the  mnnicipality  the  value  of  his  service*.     Niles,  Mayor, 

they  repraCQt.     Oconto  Criiintj  Sup.  «.  4a.  v.  Miiizy,  33  Mich.  01  (1875) ;  s.  c 

H^l.  47  Wis.  208;  Pickett  r.  School  Diet,  20  Am.  Rep.  670. 

2i  Wis.  551  ;  Culeg  o.  WilUainehnrgh,    10  Xvfht  of  enrporation  to  contract  mlh  Ul 

Wend.  659;  Walworth  Bnnk  n.  F.L.  AT,  o^/xri  or  councHmm.     Ante,   eec.    283, 

Co.,lS'Wia.629;  UmtedBrethreiiChiir<:h  note,    and  cases  cited;   post,    sec   4-13, 

e.  Vandusen,  37  Wis.   54.      Poat,    chap.  not*, 
xiv. ;  anU,  sec.  237,  note.     There  is  an 

Nora.  —  In  Bnahville  Gas  Co.  r.  Kushville  (lad.  Sap.  CL  1880,  MS3.,  41  Alb.  L. 
J.  1*3),  tliB  city  council  was  composed  of  six  members,  all  of  whom  were  present  and 
qoalilied  to  vote  npon  a  iKiolution,  which,  when  submitted,  was  voted  for  hy  thre« 
msmbera,  the  other  three,  though  present,  refusing  to  vote.  The  court  held  that  the 
resolution,  having  received  the  vote  of  a  majority  of  a  quorum,  although  not  of  a  major- 
ity of  all  present,  was  legally  adopted.  It  deserves  further  consideration  whether  thii 
result  is  consistent  with  the  m^ority  rule  applicable  to  definite  bodies. 
VOL.  I.  — 24 
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aD  important  public  purpose,  and  therefore  consider  the  provision  as 
mandatory,  and  its  observance  essential  to  valid  corporate  action.^ 
The  proper  remedy  for  the  council  is  to  cause  a  nuTU  pro  tunc  entry 
to  be  made.'  This  it  has  power  to  do."  Statutory  provision  re- 
quiring for  the  passage  of  municipal  ordinances  of  a  general  nature 
that  they  be  read  on  three  differed  days,  unless  three-fourths  of  all 
the  members  elected  shall  dispense  with  the  rule,  is  mandatory. 
Thus  where  two  ordinances  were  reported  for  passage,  and  the 
requisite  number  voted  in  favor  of  suspending  the  rule  for  reading 
on  different  days,  and  the  ordinances  were  respectively  passed,  it 
was  held  that  the  vote  suspending  the  rules  applied  only  to  the  first 
ordinance,  and  that  the  second  was  not  l^ally  adopted.* 

§  292  (230).  AoU  by  l»as  tlun  Qnonua  void.  —  Acts  done  when 
leas  than  a  legal  quorum  is  present,  or  which  were  not  concurred  ia 
by  the  requisite  number,  are  void.''    This  is  a  fundameotal  rule  ia 

1  Steckert  v.  Eut  Saginaw,  22  Midi,  of  all  the  aldennen  prewnt,   such   vote 

104  (ISTO),  wbeni  the  purpose  of  the  re-  to  be  by   aya  and   nay  on  the   record 

qairenient  is  iveli  expouodtxl  \   S|>BiigIer  of  tha  camman    coancil ;   if,   when  tbs 

«.  Ja^oby,  1*  IlL  2B7  ;  Snpervisora,  Ac.  «.  record  is  presented,  it  does  not  appear  that 

People,   25   III.    181 ;  Harrison  v.   I^w-  the  improrenient  was  ordered  bj  a  vote 

ranee,  tupra;  McCormicli  v.  Bay  City,  28  of  three- fourths  of  the  aldermen  present, 

Mich.  457  (1S71)  ;  Delphi  v.  Evana,  34  by  vote  entered   by  ayes  and  nays,   the 

Ind  90  (1871)  \  Cutler  d.  BossellTiUe,  40  ordinance  iavoid,  and  jndgmeDt  fori  sale 

Ark.   105;   Town  of  Olin  r.   Meyera,   G5  of  the  property  to  pay  Uie  local  aweasmeilt 

Iowa,   209.     Accordingly  a  proTUion   of  c«nnot   rightfully   be  entered.      Rich  «. 

etatnte  that  no  ordinance  for  the  improve-  Chicago,   59   111.   2S3   {1871).     Effi-ct  of 

ment  of  a  street  shonld  be  adopted,  except  such  a  proriaion  on  the  power  to  make  a 

upon   the  report  end  recoronimdatioD   of  contract  by   parol.     Indianola  v.   Jones, 

the  city  board  of  improvements,  and  re-  39  lotvk,  282  (1870)  ;  pint,  sec.  449,  and 

qairing  that  such  report  be  recordtd  in  iU  note. 

proceedings,  ia  mandatory,  and  the  report  '  Logansport  e.  Crockett,  B4  Ind.  SIS; 

and  recommendation  were  held  juiisdic-  Hsyhew  v.   Oay  Head,   13   Allen,   129 ; 

tional,  aod  not  provable  by  parol  evidence.  Bteckcrt  v.  East  Saginaw,  SS  Mich.  104  ; 

Reynolds  I-  Schweinefoa,  1  Sup.   Court,  Delphi  n.   Evans,  Sfl  Ind.   SO  ;  Commis- 

Gin.  (Ohio)  Rep.  215.  sionera  «.  Heanie,  G9  Ala.  S71 ;  Musoelman 

Where  a  general  law  required  the  yeas  e.  Manly,  42  Ind.  482  ;  Vawter  t.  Fwnk. 

and  nays  to  be  called  and  raordtd  on  the  lin  College,  S8  lod.  88. 

passage  of  all  ordinances,  it  was  held  by  •  3ee  precediiiff  Bote, 

the  Supreme  Conrt  of  Colorado  that  when  *  Bloom  v.  City  of  Xenia,  S2  Ohio  Bt 

the  record  failed  to  show  such  culling  and  451  ;    a.   F.    Morriaon   v.    Lawrence,    98 

recording  as  to  an  ordinance  concerning  Msan.  219  ;  State  P.    Hudson,  C  Dutch. 

misdemeanors,  the  ordinance  was  a  nullity  (N.  J.)  47B  ;  Delphi  v.  Evans,  36  Ind.  90. 

and  a  convictinn  under  it  void.     Tncy  v.  This  is  not  the  nile  in  Nob  York.    Cases 

The  People,  6  Col.  151.  tupra. 

Where  a  local  improvement  is  propoeed,  *  Logansport   v.    Legg,    20   Ind,   315 

and  it  is  not  petitionad  for  by  a  minority  (1863);  Ferguson  v.  Chittenden  Co.,  1  Eng. 

of  the  owners  of  property  to  be  assessed,  {6  Ark.)  479  (1816)  -.   Prim   v.   Bailroad 

the  charter  declares  that  it  shsll  twordered  Company,  13  Ind.  G3  (1859)  ;  McCracken 

oiUy  by  the  vote  of  at  least  thive-foiutha  «•  San  Fnnciaco,  16  Cal.  GSl;  Pimeotal 
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the  law  of  corporations ;  but  whether,  in  favor  of  the  holder  of  ne- 
gotiable secuL'itiea  isautiil,  ur  purpoitiug  to  be  issued,  under  authority 
couferi'ed  by  the  legislature,  tlie  corporation  might  not,  in  some 
cases,  be  estopped  to  show  that  a  (Quorum  was  not  present  or  that 
the  requisite  uumber  did  not  concur  in  tiie  aot,  is  a  question  which 
remains,  perhaps,  to  be  settled.'  It  is  clear  that  members  of  a 
council  oanoot  properly  act  upon  questions  iu  which  their  own 
pecuniary  intere^  is  directly  and  specialty  involved.'  But  it  has 
been  held  in  Michigan  that  proceedings  on  the  part  of  a  municipal 
oorporation  ordering  a  paving  improvement  are  not  rendered  invalid 
on  the  ground  that  two  of  the  aldermen  who  formed  part  of  the 
qnorum  of  the  common  council  which  ordered  the  improvement, 
and  without  whose  presence  there  would  have  been  no  quorum, 
were  petitioners  for  the  improvement  and  owners  of  property  liable 
to  assessment  therefor.  It  might  be  otherwise,  the  court  coiioede, 
if  the  common  council  acted  as  commissioners  of  apportionment 
in  making  the  assessment  upon  the  properly  that  was  to  bear  tha 
bunien,  or  on  the  confirmation  of  a  report  in  which  the  interest  of 
these  aldermeu  was  directly  involved.^ 

*.  San  Francfsco,  21  Cal.  361  ;  State  v.  expresa    proTisJon    to    this  effect  In  th* 

Wilkesvilli,  20  Ohio  8c   288.     Number  EngliMh   Miiniuipal   Corpontioui  Act  of 

pnaeiit  and  wtinft,  liow  proved.    13  Ind.  18S2,  sk..  iX 

68,  (iipm.      Prncnra  of  qDorum,   when  *  Steckurt  v.  East  Saginan,  22  Micb. 

presumed.     Insarance  Compan;   p.  Sort-  lOt  (1870),  chere  the  rrasoas  for  t1i«  dis- 

well,  8  Allen  (Mua.),   217.     Antt,  <ec«.  tinctiona    taken    are    clearlj    eUted    by 

269,  note,  SS7,  note,  235,  cote,  286,  note.  CvoUi/,  J.      la  Che  aanie  State  it  wb«  aUo 

'  S.'S  ante,  aec,.  89  ;  pial,  chapter  on  held  thnt  the  ninyor  of  a  city,  who  was  a 
practising  lawyer,  might  lawfully  be  em- 
ployed,  when   there  was  no  colluaion  or 

810.  rraud,   and  no  doubt  aa  to  the  necensity 

*  Membrn   of  a  manictpal   bonrd   are  and  valae  o(  hia  serricea,  by  a  resolatioD 

disqualihed  to    vote    therein   on    proposi-  of  the  conncil  to  appear  and  defend  a  suit 

tioua  in  which  they  hare  a  direct  pi^u-  against  Che  city,  and  thaC  he  could  recorer 

niar;  interest  adverse  to  the  mnnicipality  the  value  of  hia  services.     Nilea,  Mayor, 

they  repr^eent.      Oconto  County  Sup.  »,  ftc  v.  Muzzy,  M  Mich.  81  (1875) ;  s.  c. 

Hill,  47Wia.  208;  Pickett  r.Snhnoiniat.,  20  Am.  Bep.  870. 

25  Wis.  G51 ;  Cotes  «.  Williamsburgh.  10  Jiyiht  of  mrporatlm  to  eontraet  vHA  tit 

Wend.  639;  Walworth  Bank  u.  F.L.  fcT.  oficert  or  eeiincilrnen.     AnU,   sec,    283, 

Ca.,16WU.  029;  United  Brethren  Church  note,    and  cased  cited;    pott,    aec.    443, 

v.   Vandusen,  37  Wis.    S4.      Fast,    chap.  note. 
xiv.  ;  mtU,  sec.  237,  note.     There  ia  an 

Hon.  — InBuBhvnie  Gaa  Co.  n.  Knabville  (Ind.  Sup.  Ct.  188S,  MSS„  «  Alb.  L. 
J.  143),  the  city  council  teas  composed  oF  six  memben,  all  of  whom  n~«re  present  and 
qualified  to  vot«  npon  a  resolution,  which,  when  submitted,  waa  voted  for  by  three 
members,  the  other  three,  though  present,  refusinf;  to  vote.  The  court  held  thnt  the 
resolution,  having  received  tbe  vote  of  a  majority  of  a  quorum,  although  not  of  a  major- 
ity of  all  present,  was  legally  adopted.  It  deserves  further  consideration  whether  this 
result  ia  conaiatent  with  the  majority  role  applicable  to  definite  bodies. 
VOL.  I.  —24 
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aa  important  public  purpose,  and  therefore  conBider  the  proviBion  as 
mandatory,  and  ita  observance  esseutial  to  valid  corporate  action.* 
The  proper  remedy  for  the  council  ia  to  cause  a  nunc  pro  tune  entry 
to  be  made.*  This  it  has  power  to  do."  Statutory  provision  re- 
quiiing  for  the  paneage  of  municipal  ordinances  of  a  general  nature 
that  they  be  read  on  three  differeTU  days,  unless  three-fourths  of  all 
the  members  elect«)d  shall  dispense  with  the  rule,  is  mandatory. 
Thus  where  two  ordinances  were  reported  for  passage,  and  the 
requisite  number  voted  in  favor  of  suspending  the  rule  for  reading 
on  different  days,  and  the  ordinances  were  respectively  passed,  it 
was  held  that  the  vote  suspending  the  rules  applied  only  to  the  first 
ordinance,  and  that  the  second  was  not  legally  adopted.* 

§  292  (230).  Aota  by  leu  tluui  Qnorom  void.  —  Acts  done  V3h«n 
less  than  a  legal  quorum  is  present,  or  which  were  not  concurred  la 
by  the  requisite  number,  are  void.^    This  is  a  fundamental  rule  in 

1  Steckert  v.  Eut  SigiiAw,  22  Hich.  of  all   the  Bldennen  present,   such  vote 

104  (1870),  where  the  purpose  of  the  le-  to  he  by   ayu  and  naya  on  the   record 

qnirenient  ia  welt   expounded ;    Spangler  of  the  commoD    cotmcU ;    if,   when   the 

V.  .lacoby,  14  III  2S7  ;  SiipenisoTB,  &c.  v.  rocord  ia  presented,  it  does  not  appear  that 

People,   2S   111.    181 ;  Morrisati   s.   Iav-  the  improvement   was  ordered  by  a  voM 

Tence,  mpra;  McConnick  v.  Bay  City,  23  of  three-fourtlis  of  the  aldemien  present, 

Mich.  457  (1871)  ;  Delphi  v.  Evans,  SS  by  vote  eotered   hy  ayes  and  nays,   the 

Ind.  SO  (1871) ;  Cutler  v.  BussellriUe,  40  ordmanca  is  void,  and  judgment  for  a  sate 

Ark.   105;   Town  of  Olin  «,   Meyers,  66  of  the  property  to  pay  the  local  assessment 

Iowa,   209.     Accordingly  a  provision  of  cannot  rightfully   be  entered.      Rich   v. 

■tatute  that  no  ordinaooe  for  the  imiirove-  Cbicajto,   59   IlL   2Sfl   (1871).     EO'ect  of 

ment  of  a  street  should  be  adopted,  except  auch  a  provision  on  the  ponrer  to  make  a 

upon   Qxe  report  and  recoiDDl^ndation  of  contract  by   parol.     Indianola  k.   Jones, 

the  city  board  of  improvements,  and  re-  SB  Iowa,  282  (1870)  ;  ;><>«!,  sec.  449,  and 

quiring  that  sofh  report  he  recorded  in  its  note. 

proceedings,  is  Tnandntory,  and  the  report         *  Logansport  a.  Crockett,  04  Ind.  31S; 

and  recommendation  were  held  juiisdic-  Hayhew  v.   0»y  Head,   13   Allen,   129 

tionol,  and  not  provable  by  parol  evidence.  Steckert  d.  East  Saginaw,  22  Mich.  104 

Reynolds  u.  Schwcineftis,  1  Sup.   Court,  Delphi  v.   Evans,  38  Ind.   80  ;  CommU- 

Cin.  (Ohio)  Rep.  21S.  sionera  v.  Heame,  69  Ala.  371 ;  Musaelnuin 

Where  a  general  law  required  the  yens  «.  Manly,  42  Ind.  402  ;  Vawter  v.  Frank. 

and  nays  to  be  called  and  reamUd  on  the  lin  College,  63  Ind.  S3, 
passage  of  all  ordinances,  it  was  held  by  *  See  preceding  note, 
the  Supreme  Court  of  Colorado  that  when         '  Rloom  v.  City  of  Xenia,  SS  Ohio  BL 

the  record  failed  to  show  such  calling  and  461  ;    s.   F.    Morrison   r.    Lawrence,    9S 

recording  as  to  an  ordinance  concerning  Man.  219  ;   State  v.    Hudson,  6  Dutch, 

misdemeanors,  the  ordinance  was  a  nullity  (N.  J.)  478  ;  Delphi  v.  Evans,  38  Ind.  90. 

and  a  conviction  under  it  void.     Tracy  «.  This  ia  not  the  rule  in  Jtfew  York.     Cases 

The  People,  S  Col.  151.  tupra. 

Where  a  locnl  improTement  is  proposed,         *  Logansport   v.    Legg,    30   Ind.   316 

and  it  is  not  petitioned  for  by  a  majority  (18S3);  Fer^nison  v,ChittendenCo.,lEng, 

oftheownow  ot  property  to  he  aasesned,  (6  Ark.)  *79  n8481 ;    Prit^   t.  Railroad 

the  charterdeclares  that  it  nhall  he  ordered  Companv,  13  Ind.  68  (1859)  ;  McCracken 

oitl}/  by  the  vote  of  at  least  three-fourths  «.  San  Francisco,  16  CaL  581;  Piineul«I 
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the  law  of  corporations ;  but  whether,  in  favor  of  the  holder  of  ne- 
gotiable securities  issued,  or  purporting  to  be  issued,  under  authority 
conferred  by  the  legislature,  the  corporation  might  not,  iu  some 
cases,  be  estopped  to  show  that  a  quorum  was  not  present  or  that 
the  requisite  number  did  not  concur  in  the  act,  is  a  question  which 
remains,  perhaps,  to  be  settled.'  It  is  clear  that  luembers  of  a 
council  oanoot  properly  act  upon  questions  iu  which  their  man 
pecuniary  interest  is  directly  and  specially  involved*  But  it  has 
been  held  in  Michigan  that  proceedings  on  the  part  of  a  municipal 
corporation  ordering  a  paving  improvement  are  not  rendered  invalid 
on  the  ground  that  two  of  the  aldermen  who  formed  part  of  the 
qoorum  of  the  common  council  which  ordered  tlie  improvemeut, 
aud  without  whose  presence  there  would  have  been  no  quorum, 
were  petitioners  for  the  improvement  and  owners  of  property  liable 
to  asaesaraent  therefor.  It  might  be  otherwise,  the  court  coucede, 
if  the  common  council  acted  as  commissiouers  of  apportionment 
in  making  the  assessment  upon  the  pi'Operty  that  was  to  bear  the 
burden,  or  on  the  confirmation  of  a  report  in  which  the  interest  of 
these  aldermeu  was  directly  involved.^ 

B.  San  Francisco,  SI  Cal.  351  ;   State  v.  expresa    proTtirioTi    to    this  effect  in  the 

WilkmTille,  SO  Ohio  St.   283.     Number  English   Huniuipal   Corpoiatiolil   Aet  <rf 

present  and  tctiDK.  how  proved.     13  Ind.  1S82,  Mc.  £3. 

68,  iiipra.      Presence  of  quorum,  when         '  Sidoktrt  v.   Ea«t  Saginaw,  22  Mich. 

presumed.     Iiiaumnce  Company  d.  Sort-  101  (1870),  whrre  the  maona  for  the  dis* 

well,  S  Allen  (Masa.),  217.     AnU,  leca.  tinctions    taken    are    clearlj    stated    \>J 

SdS,  note,  2B7,  note,  28G,  note,  283,  note.  Cooky,  J.     In  the  same  State  it  was  aba 

'  B.-o  aide^   sec.   89  ;  post,  chapter  on  held  that  the  mayor  of  a  city,  who  was  a 

Contracts.     Construction  of  charter  pro-  practising  lawyer,  might  lawfully  be  em- 

visiau   requiriog  uuonimily.      Post,   atic.  ptoyiul,   when   there  was  no  collusion   or 

810.  fraud,  and  no  doubt  aa  to  the  neceEtsitf 

*  Membera  of  a  nuninipal   board  are  and  value  of  bin  servicea,  by  a  resolution 

disqnalUIed  to  vote  therein  on   proposi'  of  the  council  to  appear  and  defend  a  suit 

tious  in  which  they  have  a  direct  pecn-  against  the  city,  and  that  he  could  recover 

Diary  interest  advene  to  the  mnnicipality  the  value  of  his  services.     Nilea,  Mayor, 

they  represent.      Oconto  Cininty  .Su]).  v.  Ac  e.  Muzzy,  33  Mich.  81  (1875)  ;  B.  c 

Hill,  47  Wis.  SOS;  Pickett  r,  Schnol  Diat,  20  Am.  Rep.  870. 

25  Wis.  6S1  ;  Coles  n.  Williamsburgh,   10  RigU  n/  cnrporatitm.  to  emtraet  toUh  itt 

Wend.  650;  Walworth  Bank  n.  F.L,  ft  T.  ogUrrt  or  cBuncilmm.     Ante,   sec.   283, 

Co.,  IS  Wis.  020;  tTnited  Brethren  Clinruh  note,    and  cases  cited;    post,    sec    143, 

V.  Vandasen,  37  Wis.   54.      Post,    chsp.  note, 
xir. ;  antt,  aec.  337,  note.     There  is  an 

Note.  — iDBoshville  Gas  Co.  v.  Knshville  (Ind.  Sup.  Ct.  1880,  MSS.,  41  Alb.  L. 
3,  143),  the  city  coancil  was  composed  of  six  members,  all  of  whom  wrre  present  and 
qoalilied  to  vote  upon  a  resolntion,  which,  when  submitted,  was  voted  for  by  three 
members,  the  other  three,  though  present,  refusing;  to  vote.  The  court  held  that  the 
resolution,  having  received  the  vote  of  a  majority  of  a  quorum,  although  not  of  a  major- 
ity of  all  present,  was  legally  adopted.  It  deserves  further  consideration  whether  thia 
remit  is  consistent  with  the  m^onty  rule  applicable  to  delibite  bodies. 
VOL.  1.— 24 
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aa  important  public  purpose,  and  therefore  consider  the  provision  aa 
mandatory,  and  its  observance  easeutial  to  valid  corporate  action.^ 
The  proper  remedy  for  the  council  is  to  cause  a  nunc  pro  tunc  entry 
to  be  made.^  This  it  has  power  to  do."  Statutory  provision  re- 
quiring for  the  passage  of  mwnidpal  ordinances  of  a  general  nature 
that  they  be  read  on  three  difftreiU  days,  unless  three-fourths  of  all 
the  members  elected  shall  dispense  with  the  rule,  is  mandatory. 
Thus  where  two  ordinances  were  reported  for  passage,  and  the 
requisite  number  voted  in  favor  of  suspending  the  rule  for  reading 
on  different  days,  and  the  ordinances  were  respectively  passed,  it 
was  held  that  the  vote  suspending  the  rules  applied  only  to  the  iirst 
ordinance,  aud  that  the  second  was  not  legally  adopted.* 

§  292  (230).  Acta  b7  leas  than  Qnonun  void.  —  Acts  done  wAm 
Uss  than  a  legal  quorum  is  present,  or  which  were  not  concurred  in 
by  the  requisite  number,  are  void.'    This  is  a  fundamental  rule  in 

>  Steckert  «.  Eut  Saginaw,  22  Mich,  of  all  the  ftldenneo  present,   sach  vote 

104  (IS70),  vhere  the  purpose  of  the  re-  to  ba  by  aytt  and  naya  on   the   record 

quireniBDt  in  trell  expounded ;   Spangler  of  the  common    conacil ;    if,   nhen  tha 

V.  .lacoby,  14  TIL  297  ;  Sapervisore,  &c.  v.  record  is  presented,  it  does  not  appear  that 

People,   25   111.    181 ;  Morrison   e.   Law-  the  improvement   wbb  ordered  by  a  rote 

rence,  »wpra;  McCorniiok  v.  Bav  City,  23  of  throe-fourths  of  the  aldemiBn  present, 

Mich.  *57  (1871)  ;  Delplii  o.  Evans,  88  by  vote  entered   by  ayas  and  nays,   the 

Ind.  BO  (1871) ;  Cutler  ti.  BuasellviUe,  tO  ordinance  la  void,  and  judgment  for  a  aals 

Ark.   lOa  1   Town  of  Olin  «.   Meyer^  55  of  the  property  to  pay  tile  local  assessment 

Iowa,   209.     Accordingly  a  provision  of  cannot  rightfully  be  entered.      liicb  e. 

atatute  that  no  ordinance  for  the  improve-  Chicago,   59   111.   288   (1871).     Effect  of 

ment  of  a  street  should  be  adopted,  except  ancli  a.  prorision  on  the  power  to  make  a 

npon  the  report  and  nscommendation   of  contract  by   parol.     IndianoU  d.   Jones, 

the  city  board  of  improvements,  and  re-  29  Iowa,  282  (1870)  ;  pott,  sec.  419,  and 

quiring  that  such  report  be  reeorded  in  its  note. 

proceedings,  is  mandatory,  and  the  report  '  Ix^ansport «.  Crockett,  S4  Ind.  S19; 

and  recommendation  were  held  jurisdic-  Mayhew  ir.   Gay  Head,    13  Allen,   129; 

tionsl,  and  not  provableby  parol  evidence.  Steckert  v.  East  Saginaw,  22  Mich.  104; 

ReiTiolds  0.  SchweinsfuB,  1  Sop-   Court,  Deljihi   o.   Evans,  38  Ind.   90  ;  Conimia- 

Cin.  (Ohio)  Rep.  216.  aioners  v.  Heame,  59  Ala.  371;  Musselnian 

Where  a  general  law  required  the  yeas  •.  Manly,  42  Ind.  462  ;  Vawter  «.  Fiank* 

•nd  naya  to  be  called  and  recorded  on  the  lin  College,  53  Ind.  83. 

puaage  of  all  ordinances,  it  was  held  by  ■  See  preceding  note, 

the  Supreme  Court  of  Cohirado  that  when  *  Bloom  t.  City  of  Xenia,  S2  Ohio  St. 

the  record  Tailed  to  ahow  such  calling  and  461 ;    s.  p.    Morriaon   n.    Lawrence,    98 

recording  ss  to  an  ordinance  concerning  Mens.  219  ;   State  c,    Hudson,  6  Datch. 

roisdemeanora,  the  ordinance  was  a  nullity  (N.  J.)  478  ;  Delphi  v.  Evans,  36  Ind.  90. 

and  a  conviction  under  It  void.     Tracj  t.  This  is  not  the  rule  in  Kite  Yvrii.     Caaas 

The  People,  6  Cot.  ISl.  tnpra. 

Where  a  local  improvement  is  proposed,  '  I-ogansport   e.    Legg,    20   Ind.   SIS 

and  it  ia  not  petitioned  for  by  a  majority  (1863);  Ferguson  r.  Chittenden  Co.,  1  Eng. 

ofthe  owners  of  property  to  be  aasesaed,  (8  Ark.)  479  (18461;    Prire   v.  Bailroad 

the  charter  declarBH  that  it  Khali  he  ordered  Companv,  13  Ind.  58  (1869)  ;  McCrar.ken 

only  by  the  vole  of  at  least  thrve-fonrths  v.  San  Fnacisco,  16  CaL  691;  Pimental 
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the  law  of  corporations ;  but  whether,  in  favor  of  the  holder  of  ne- 
gotiable eecuricies  issued,  or  purporting  to  be  isisued,  under  authority 
coiilerred  by  the  legislature,  the  corporation  might  not,  iu  some 
cases,  be  estopped  to  show  that  a  quorum  was  not  present  or  that 
the  requisite  number  did  aot  ooDcnr  in  the  act,  is  a  question  which 
remains,  perhaps,  to  be  settled.'  It  is  clear  that  members  of  a 
council  oaanot  properly  act  upon  questions  iu  which  t/ietr  own 
pecuniary  interest  is  directly  and  specially  involved.*  But  it  has 
been  held  in  Michigan  that  proceedings  on  the  part  of  a  municipal 
corporation  ordering  a  paving  improvement  are  not  rendered  inv^id 
on  the  ground  that  two  of  the  aldermen  who  formed  part  of  the 
quorum  of  the  common  couucil  which  ordered  the  improvemeut, 
and  without  whose  presence  there  would  have  been  no  quorum, 
were  petitioners  for  the  improvement  and  owners  of  property  liable 
to  assessment  therefor.  It  might  be  otherwise,  the  court  concede, 
if  the  common  council  acted  as  commissiouers  of  apportionment 
in  making  the  assessment  upon  the  property  that  was  to  bear  the 
burden,  or  on  the  confirmation  of  a  report  in  which  the  interest  of 
these  aldermeu  was  directly  involved.' 

V.  Ssn  Fntncisco,  31  Cal.  3S1  ;   State  v.  expt«3a    provision    to    thit  eBf««t  in  the 

Wilbmville,  20  Ohio  St.   288.     Number  English   Himiuipal   Corpontioiia  Act  of 

prewiit  and  ictiog,  how  proved.     13  Ind.  1882,  me..  j2. 

68,  tapra.      Presence  of  quorum,  when         '  Steukurt  v.   East  Sngiaaw,  22  Mich, 

preauined.     Insnrance  Company   if.  Sort-  104  (1370),  where  the  tvaaons  for  tlie  dia- 

w?ll,  8  Allen  (MaM.),  217.     Ani*.  texa.  tinttions    taken    are    clearly    BUted    by 

SdS,  note,  2ft7,  note,  2SS,  Dote,  289,  note.  Caoleij,  3.      Id  the  same  State  it  waa  aim 

I  B.-e  ante,   sec.   8U  ;  post,  chnpter  on  held  that  the  mayor  of  a  city,  vho  was  * 

Contmcts.     Construction  of  charter  pro-  practising  lawyer,  might  lawfully  be  em- 

vision   requiring   unanimiiy.      Puii,    aec  ployeJ,    wheD   there  was  no  colluainn    or 

SIO.  fraud,  and  no  doubt  as  to  the  necessity 

*  Memben  of  a  municipal   board   are  and  value  of  hit  services,  by  a  resolution 

disqualified  to  vote  therein  on   propoai-  of  the  council  to  sppear  and  defend  a  suit 

tioiis  in  which  they  have  a  direct  pecu-  sgaiDst  the  city,  and  that  be  could  recover 

nlary  btereat  adverse  to  the  municipality  the  value  of  his  services.     Nilea,  Msyor, 

they  represent.      Oconto  Cruinty  Sup.  *.  &c  v.  Muzzy,  3-1  Mich.  61  (ISTG) ;  B.  0. 

mil,  47  Wis,  208;  Pickett  csJclioolDiBt.,  20  Am.  Bep.  870. 

25  Wis.  551  ;  Coles  v.  WilliatDsbnrgb,   10         Kv/ht  of  cnrpoTallmi  to  conCrad  vrUh  its 

Wecid.  839;  Walworth  Bnnit  v.  F.  L.  ft  T,  o(?!<wr»  or  toundlmen.     AiOt,   sec.   283, 

Co.,  le  Wis.  829  ;  United  Brethren  Chiiruh  note,    and  c«sea  cited  ;   fo^    sec.   443, 

r.  Vandusen,  37  Wis.   54.      Past,    chap.  note, 
siv.  ;  aiUt,  sec.  237,  note.    There  i«  an 


NOTB.  — InBushville  Gas  Co.  n.  Knshvllle  (Ind.  Snp.  Ct  1889,  MSS.,  41  Alb.  L. 
J.  143),  the  city  council  waa  composed  of  tix  membem,  all  of  whom  were  present  and 
qnslilied  to  vote  upon  a  re-wlutiou,  which,  when  subDiitted,  was  voted  for  by  three 
members,  the  other  three,  though  present,  refusing  to  vote.  The  court  held  that  the 
rcsolation,  having  received  the  vote  of  a  majority  of  a  quorum,  althongh  not  of  a  major- 
ity of  all  present,  was  legally  adopted.  It  deserves  fnrther  consideration  whether  thia 
rMolt  is  consistent  with  the  mtOo'^tf  role  applicable  to  delinit«  bodies. 
Tot.  I.  —24 
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CHAPTER  XL 

CORPORATE  BECOEDa  AMD   DOCUMENTS.  —  CUSTODY.  —  EIGHT  Of 
INSPECTION. 

§293  (231).  Power  to  appoint  Clerk  pro  tern.  —  Corporationa 
have  the  incidental  power,  if  tlie  regular  oletk  is  temporarily  absent, 
tu  appoint  a  private  person  a  clerk  pro  tern.,  for  the  purpose  of  mak- 
ing tlie  eutrieB  of  what  is  transacced  at  the  corporate  meeting.  Hig 
entries,  luade  by  the  direction  of  the  corporate  authorities,  or  en- 
tries made  by  the  regular  clerk  from  memoranda  furnished  by  the 
clerk  pro  tern.,  ate  competent  evidence  of  the  proceedings  of  the 


§  294  (232).   Amendment  of  Reoord.  —  The  clerk  or  officer  of  a 

New  England  town,'  who  has  made  an  erroneous  record,  may,  while 
in  office  (but  not  afterwards),  or  after  a  re-election  to  the  same  office, 
ameTid  the  same  according  to  tke  truth,  being  liable,  like  a  sheriff  who 
amends  his  return,  for  any  abuse  of  the  right ;  as,  where  he  makes  a 
fraudulent  or  untruthful  amendment,  the  town  is  not  concluded  or 

»  HntchinsoD    o.    Pratt,    11   Tt    i03  881 ;  Loganaport  f.  Crockett,  64  Ind.  819 

(18S9).    See  also  Rpx  D,  Mothersell,  1  Stra.  (1878),  citing  teit 

08,  also  referred  to  infra.     Boanl  of  public         '  Anie,  Bees,  29,  30,  as  to  New  Eng- 

vorkg  of  B  city  is  a  guati  corporation,  land  towns.     New   Haven,  Sic,  Railroad 

and   thn  nature  of  its  dutia,  laying  out  Co.  v.  Chatham,  42  Conn.  186,     8pe«king 

fitreets,  establishing  giudes,   eewera,   kc,  of  ths  records  of  the  town  of  Coneotd, 

reiiuirfs  it  to  kfep  a  record  of  its  proceed-  MassaohusettB,  Ralph  Waldo  Emerson  in 

inga,  stthoiigh  no  such  record  i.i  in  tennn  his  Concord  Address  says  :   "  I  have  read 

provided  for.    Lamed  v,  Briscoe,  62  Uich.  witli  care  the   town   records  themselves. 

898   (1889),       Sa^deTicy    of  Tnemaranda.  They  eihibit  n  plciising  picture  of  a  com- 

!.Ouiavil!B   V.    McKegncy,   7  Bush   (Ky.),  munity   almost    eiclueively    agricultural, 

6S1  (1870).     Failure  of  clerk  to  take  aalh  wht^rc  no  man  has  much  time  for  words, 

uf  ojice  does  not  invalidate  his  record,  in  his  search  a^er  things  ;  of  a  conimunitj 

Stehbins  «.  Merrit,  10  Cnsh.  (Mass.)  27  ;  of  great  simplicity  of  manners,  and  of  a 

mile,  sec.  214.      Signatart  of  chairman  maiiirest  love  of  juKtice.     I  find  ourannala 

t(i  minutes  affixed  at  a  day  subsequent  to  mnrkpd  with  a  unirorm  good  sense.     Tha 

the  meeting  held  sufficient,  under  a  statute  tone  of  tlie  record  risM  with  the  dignity  ot 

reiniriugtherainntesof  cnrpomtemwtinga  the  evpnt.     These  soiled  and  musty  boiAl 

ti  In'  sigueil  by  tha  chairman.     Miles  v.  are   luminous  nnd   electric  within.    The 

liongh,  3  Gala  &  D.  119  T  Inglis  n.  Sail-  old  town  cWks  riid  not  spell  veTy  correctly, 

Kay  Co.,   16  Eng.    Uw  &  E(|.   85.     See  but  they  contrive  to  mnko  intelligible  the 

nl™  avU,   chapters  relating  to  Corporate  will  ota  free  and  jost  commnnitj." 
Ueetings  and  Corporate  Officeis ;  post,  sec 
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hound  by  an  erroneout  record,  whether  made  by  design  or  accident, 

unless  when  it  would  on  general  principles  be  estopped.' 

>  CtM8  V.  Bellows,  11  Fost  [31  N.  H.)  upon  the  comndtUe,  was  not  a  legal  ooe^ 

601  (186S) ;  HemB  v.  School  District,  S  Iiecaiue  not  held  &t  the  time  and  plac« 

Foat.  (28  N.  H.)  G8,  66  (18C3)  ;  Qibaoti  v.  appointad  j  and  it  waa  considered  by  th« 

BailKy,  S  N.  H.  168;  Whitlier  v.  Varney,  courtthattheplaiDtiS'Bremedy  waaa^nat 

10  N.  H.  291;  Welleati.  Battelle,  11  Mass.  the  committee,  and  not  agunat  the  town, 

*77;   Low  V.  Pettengill,  12  N.  H.   3*0;  if  the  fonoer  acted    without   authority. 

Pierce  v.  Richard-wn,  37  N.  H.  S06;  Scint-  See  further  as  to  correcting  and  aniendttig 

man  v.  Scammon,  8  Fost.  (28  N.  H.H2B;  records,   Williams  v.  School  District,  21 

President,   &c.  r.  O'Malley,   18   111.  107  Pick.  7S,  holding  that  where  two  ilitri-ivnt, 

(1857);  Uottv.  Reynold*,  27  Vi.  (1  Wins.)  bnt  not  couCradictor;  recordi  were  made 

200  (1855);  Boston  Tornpike  Co.  v.  Pom-  np  by  tbe  cleifc  from  memoianda  taken  at 

^t,  20  CoDD.  E90  (18S0) ;  compare  Cor-  the  meeting,  both  were  originala  and  com- 

ington  V.  Lndlow,  1  Met.  (Ey.)  295,  below  petent  testimony. 

citi;d.  Clerk  eannol  amend  Ttcord*  after  ht  it  out 

The  TUcestU]/  and  reamnaMmaa  of  On  of  office.  School  District  v.  Atherton,  13 
doctrine  ttaUd  in  tAe  lext  tre  thus  ei-  Het.  (Mass.)  IDS  (1846);  Hartwell  v.  Lit- 
poanded  by  Parker,  C.  J.,  in  Welles  b.  tleton,  13  Pick.  (Mess.)  229,  232  (1832). 
Batlelle,  11  Mass.  477,  481  (1814);  "Wo  Contra,  to  the  effect  that  he  may  amend, 
hare  had  frequent  occasion  to  [lerceive  tbe  though  oat  of  office  at  the  time,  see  Gib- 
great  irregularity  which  preTaila  in  tbe  son  n.  Bailey,  9  N.  H.  ISS  (183S);  Gibson 
records  of  onr  towns  and  other  mnnicipal  d.  Bailey  followed  in  Missouri  in  one  case, 
corpomriona ;  and  tbe  courts  have  always  Kiley  v.  Cranor,  51  Mo.  641,  543  (1873). 
been  deairoua  to  uphold  these  proceedings,  B[it  may,  while  he  is  in  ojia.  Bishop  v. 
where  no  fraud  or  wilful  error  was  discoT-  Cone,  3  H.  H.  513(1821);  Houg  n.  Dnrfey, 
erable.  Too  much  strictness  on  subjects  of  1  Aiken  (Vt.),  286  (1826);  Clmmberlain  e. 
tbis  Datum  woald  throw  tbe  whole  body  Dover,  13  Me.  466  (1836).  That  tiiecasor 
politic  into  confusion  (Kellat  d.  Savage,  cnnnot  make  the  amendment  State  v. 
17  Mu.  444).  For  it  cannot  be  expected  Williams,  25  Me.  665,  661  ;  29  Me.  523 ; 
that,  in  all  corjKirations,  peraona  will  be  Taylor  e.  Henry,  2  Pick.  (.Mbss.)  397. 
every  year  eelected  who  are  capable  of  But  the  corporation  might,  in  proper  case*, 
performing  their  duty  with  the  exactneu  anthoriie  the  successor  to  supply  tbe 
which  would  he  tispful  or  convenient.  .  .  .  omitted,  or  correct  tlie  erroneous,  entry. 
The  first  entry  made  by  the  clerk  here  Hntchinson  v.  Pratt,  11  Vt,  402,  419. 
[that  an  officer  was  taom  into  office]  was  Bonds  of  a  city  which  by  statute  are 
certainly  defective,  but  the  defect  ia  prop-  directed  to  be  signed  by  the  mayor,  hut 
eriy  cured  by  the  subsequent  entry  of  the  which  were  in  fact  sitpted  by  the  ex-Tnayor, 
oiisting  clerk,  he  being  tbe  same  person  were  held  to  be  void  even  in  the  hands  of 
that  officiatedatthetimeofthefiret  entry,  a  bona  fide  holder  for  mlue.  Coler  v. 
He  wilt  be  snfficiently  watched  by  in-  Clebome,  131  U.  8.  162  (1889). 
terested  parties,  lo  render  a  deviation  from  In  Iteie  ffanip$hire  it  ia  the  practice  to 
tmth  neither  safe  nor  easy."  The  doctrine  allow  these  aniendmenta  only  upon  the 
of  the  case  in  11  Mass.  477  was  followed  older  of  the  Snpivme  Court  or  Court  of 
and  applied  in  Chamberlain  v.  Dover,  13  Common  Pleas  by  the  officer  by  whom 
Me.  466  (1836),  where  it  was  further  held  they  were  made,  even  after  he  baa  ceased 
that  the  municipal  body  was  not  hound  by  to  hold  the  office.  A  clear  case  must  be 
an  erroneons  record  ofa  clerk,  even  tbouRb  tiiade  out.  The  court  do  not  permit  any 
tbe  plaintifli,  confiding  in  its  correctness,  erasures  or  interiiiimtiniis  of  the  original 
had  made  a  building  contract  with  the  record,  but  require  tlii^  amendment  to  be 
"contmrting  and  building  committee"  written  upon  a  separate  piece  of  paper, 
named  in  tbe  record.  Tbe  meeting  in  this  eigned  by  the  pm[«r  officers,  end  with  it 
case,  nhtub  attempted  to  conrer  this  power  a  copy  of  tbe  order  allowing  the  amend- 
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§  295  (233).  Smub  svbleot  — lo  a  case  in  Vermont,  the  derk  of 
the  town,  pending  the  trial,  amended  the  record  by  adding  Li£  signa- 
ture as  clerk  to  the  record  of  the  warning  for  the  meeting  in  ques- 
tioQ.  His  right  to  do  so,  though  he  had  meantime  been  out  of 
office,  but  was  again  restored,  was  sanctioned  by  the  Supreme  Court, 
Eedfield,  C.  J.,  remarking:  "We  think,  in  general,  it  must  be 
r^aidad  as  the  right  of  the  clerk  of  a  town  or  other  municipal 
corporation,  while  having  the  custody  of  the  records,  to  make  any 
record  according  to  the  facta.  Hia  having  been  out  of  office,  and 
restured  again,  could  not  deprive  him  of  that  right.  But  even  an 
officer  could  not  alter  or  amend  a  record  upon  the  testimony  of 
third  persons  ordinarily,  and  ought  not  to  do  it  upon  his  owa 
recollection,  nuleaa  in  very  obvioua  cases  of  omission  or  error,  of 
which  the  present  might  fairly  be  regarded  as  one,  probably.  Such 
amendments  should  ordinarOy  be  made  by  the  original  documents 
or  minutes."^ 

§  296.  Rigbt  of  Cluk  to  amand  Bsoord*  «x  parte. — The  right 
of  the  clerk  ex  parte  to  amend  the  records  of  the  proceedings  of  town 
corporations  was  very  thoroughly  considered  in  a  case  in  Connecticut.' 
The  atatute  of  that  State  requires  town-clerka  to  keep  the  record 
books  of  their  reapective  towns,  and  to  enter  truly  all  the  votes  and 
proceedings  of  the  town.  The  town-clerk  made  an  entry  showing 
that  at  a  town-meetiag  held  in  1843,  the  town  assumed  to  the 
plaintiff  a  liability  to  commence  January  1,  1844.  If  the  time 
thus  stated  was  the  true  time,  the  plaintiff  had  a  cause  of  action 
againat  the  town.  In  1849  the  clerk,  not  upon  hie  own  personal 
knowledge,  or  upon  any  written  memorandum,  but  on  the  informa- 
tion of  others  (with  the  correctness  of  which,  however,  he  was  per- 
fectly satisfied),  amended  the  record  so  as  to  show  that  the  liability 
of  the  town  was  not,  by  the  vote,  to  commence  until  April  1,  1844 
If  this  was  the  true  time,  the  plaintiff  had  no  cause  of  action.  The 
majority  of  the  court  (three  judges  againat  two)  held  that  the  clerk, 

inent ;  and  this  paper  is  onnvxed  to  the  *  Boston  Tnrnpiks  Co.  v.  Famfret,  20 
original  record.  Pierce  v.  Richardson,  37  Codd.  690  {1S50).  Tbe  sabject  oC  amend- 
N.  H.  30S,  311,  per  Bell,  J.  tnenta  of  the  records  of  the  pioceedinga 
>  Mott  r.  Reynolds,  37  Vt.  (1  Wins.)  of  a  common  council  in  Coniuetiatt,  when 
SOS,  208  (1B55).  Amendmentu  in  open  it  can  be  made  by  the  clerk  and  when  by 
court  of  town  record  by  c!«rk  at  the  order  of  court  upon  mandamiit,  u  con- 
town,  pendioK  trinl  to  which  the  clerk  is  aidered  in  SHtnie  t>.  Kin);,  10  Conn.  29S 
a  party,  and  to  meet  n  particular  decision  {187S).  Parlies  to  mnndanttu  lo  compel 
of  the  court,  disrpgRRied.  Hadley  r.  the  clerk  of  a  city  to  amend  record. 
Chamberlin,  11  Vt.  61B  (1839),  Com-  Farrell  v.  King.  «  Conn.  44S  (1874); 
mented  on  and  distinguished.  Molt  «.  Lo^oaport  v.  Crockett,  Ql  Ind.  319 
Baynolda,  27  Vt.  (1  Wms.)  206  (1366).  (1878). 
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still  continuing  in  office,  vas  competent  to  amend  the  record ;  that 
this  power  is  derived  solely  from  his  o^cial  character  aod  does  not 
depend  on  the  permission  of  the  court  in  which  the  record  is  offered 
as  an  instrument  of  evidence,  nor  on  inquiry  into  the  truth  of  it  aa 
originally  made,  or  as  amended,  and  that  such  a  record  is,  in  such 
■n  action,  conclusive  evidence  of  ita  own  truth.  The  dissenting 
judges,  without  denying  the  power  of  amendment  in  all  cases,  were 
of  opinion  that,  in  view  of  the  lapse  of  time  and  the  absence  of 
written  memoranda  or  personal  recollection  by  the  clerk,  the  clerk 
had  CO  authority  to  make  the  amendment,  and  that  the  correct 
course  would  have  been  to  make  application  to  the  proper  court  by 
l^al  process,  e.  g.,  majidamus,  to  correct  the  mistake  in  the  record, 
if  one  existed,  and  thus  give  the  opposite  interested  party  an  oppor- 
tunity to  show  that  the  record  was  already  right.  It  would  seem, 
under  the  special  circumstances,  that  the  dissenting  view  was  the 
better  one. 

§  2d7  (234).  Wl>an  Rooord  amonded,  and  bj  whom.  —  Where 
the  cUrk  makes  up  the  record  of  the  proceedings  of  the  council,  and 
it  is  read  and  approved  at  the  same  or  at  a  subsequent  meeting,  the 
author  doubts  the  authority  of  the  clerk,  on  his  own  motion,  to  amend 
it  afienoarde  without  the  direction  of  the  council  The  council, 
nnleaa  private  rights  have  attached,  may,  doubtless,  order  the  record 
of  its  own  proceedings,  even  after  it  has  once  been  approved,  to  be 
corrected  according  to  the  facts.  The  Court  of  Appeals  of  Kentucky, 
without  determining  the  extent  of  the  power  of  the  same  council  at 
a  subsequent  meeting  to  correct  errors  and  omissions  in  the  journal 
entry  of  proceedings  at  a  previous  meeting,  decided  that  this  could 
not  be  done  by  an  entirely  nexo  board  in  respect  to  the  official  action 
of  their  predecessors';  and  it  was  accordingly  held  that  where  the 
records,  as  kept,  showed  only  that  in  August,  1854,  an  ordinance 
was  reported,  a  new  council  could  not,  in  1856,  add  to  the  records 
words  showing  that  the  ordinance  had  passed,  nor  conid  the /act  of 
Us  passage  be  shovm  bg  extrinsic  evidence.^ 

1  Cofington  v.  Lodlow,  1  Met  (Ef.)  371  ;  MuswImBu  r.  MBJ1I7,  43  Ini.  4S2; 

aas  {1S5S) ;  ue,  alw,  Lexington  v.  He»l.  Vtwter  v.  Franklin  Collegfl,  68  IntL  88  ; 

1t7,  S  Bush  IKy.),  SOS  (ISSS)  ;  Orahtm  Logannport  d.   Crackett,   61    Ind.    SIS  ; 

*.  Cuondolet,  S3  Ho.  2S2  i  SttCe  v.  Je^  Usyhev  v.   Oaj  Hmi),   13   Allen,    129  ; 

wy  City,  1  Vroora  (SO  tS.  J.  L.),  93,  148,  Steckert  v.  East  Saginaw,  22  Mich.  in4  ; 

and  ante,  cbapt«r>i  on  Corporate  Heetingi  Poutiae  «.  Azford,  49  Micb.  SS  ;  Delphi 

and  OrdioaQmi  ;  pott,  sec.  310 ;  ante,  b«c  t>.   Evans,   36   Ind.  90  ;  Chamberlain  v, 

290.    A  public  ooqwration  mny,  like  evary  Eransville  {nunc  pro  tune  entry  mipply* 

mnn  of  record,  amend  iU  rteoritt  nttne  pro  lug  clerical  omisaion),  77  Ind.  542  (1631), 

tttne.     CommiMiooeta  tr,  Uearoe,  S9  Ala.  oitiiig  t«zt. 
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§  298  (235).  Wlun  Parol  Brldenaa  mdmisalbls,  and  when  not.  — 
Parol  evidence  may,  if  necessary,  Im  admitted  to  apply  a  resolutivn  or 
recorded  vote  of  a  toton  to  its  proper  evh/ect-matter}  but  not,  in  general, 
to  explain,  enlarge,  or  contradict  its  terms  or  meaning,  in  respect  to 
matters  (as,  for  example,  laying  out  a  highway  or  street)  regularly 
within  the  jurisdiction  of  the  town  or  its  officers,  and  where  the  en- 
try of  record  is  made  in  pursuance  of  statute  requirement^  Where 
the  recoi-d  of  a  meeting  states  that "  the  inhabitants  met  and  ad- 
journed the  meeting,"  jtaroi  evidence  may  be  admitted  to  show  when 
and  where  the  meeting  was  held,  how  many  were  present,  and  bow 
many  afterwards  came,  and,  finding  no  meeting,  went  home.* 

§  299  (236).  Same  Bnbjeot.  — Parol  evidence  in  a  collateral  action 
cannot  be  received  to  contradict  the  records  of  a  public  corporation, 
required  by  statute  to  be  kept  in  writing,  or  to  show  a  mistake  in 
the  matters  as  therein  recorded.     Thus,  if  the  records  of  a  school 

•  Baker  ».  Windhsm,  13  Me.  (1  Shpp.)  for  not  producing  the  record  of  proceed- 
7*  (1838).  In  thia  case  the  town  of  Wind-  iiigs,  which  is  the  primRrj  eyidence,  Aa- 
ham  entered  npon  itB  records  the  follow-  ron  v.  Fox,  78  Ind.  1  (18S1). 
ing  :  "  Voted  to  indemnify  £er\j.  Baker  '  Chainberl»m  o.  Dorer,  18  Me.  *B4 
in  bis  costs  in  the  action  against  ..4.  Small,  (1336).  But  parol  evidence  of  an  adjourn- 
which  have  or  may  arise  in  the  same  an  ment  to  another  dsy  cannot  be  given  M 
account  of  Oray  line."  tn  an  actian  by  as  to  validate  acts  done  on  the  day  ad- 
Baker  agaiEiBt  the  town  to  recover  costs  joumed  to.  Taylor  v.  Henry,  2  Pick, 
of  a  »u)t  which  be  had  brought  against  (Uaw.)  397-  Where  a  slatate  requiring 
Small,  parol  evidence  was  adjudged  to  a  record  to  he  made  of  the  persons  eicom 
have  been  rightly  admitted  to  ibaw  that  into  office  is  directory,  if  the  record  ia 
Baker  bron^cht  the  action  in  his  name  not  made,  the  fact  may  be  sbown  by 
■gainst  Small,  on  account  of  the  Gray  parol  or  other  competent  evidence.  Kel- 
line,  at  the  request  of  the  selectmen  of  lar  v.  Savage,  17  Me.  (SShe[i.)  HI  (ISIO). 
Windham,  for  the  purpose  of  settling  a  In  Meth.  Chapel  Corp.  c  Herrick,  25 
disputed  line  betweeu  that  and  the  ad-  He.  354,  it  was  htld,  that  to  eatabliab  a 
joining  town,  with  the  express  agreement  resultiug  trust  in  the  corporstioD  [with 
that  the  town  should  pay  all  costs,  and  respect  to  lauds],  it  could  not  prove  by 
to  show  that  these  facta  were  before  the  parol  evidence  the  authority  of  the  coin- 
town  when  the  vote  waa  passed,  and  also  mittees  to  act  for  it ;  the  authority  alionld 
to  show  that  the  suit  so  instituted  was  appear,  and  could  only  be  shown  by  its 
conducted  under  the  sdvioe  and  direction  records.  Further,  as  to  what  facts  may 
of  the  authorities  of  the  town.  he  shown   by  parol.   West  Bath  «.  Co. 

1  Maimiog  V.  Fifth  Parish,  &c,  S  Pick.  Comm'rs,  3S  Me.  7t  ;  35  Me.  373  ;  Smith 

(Mass.)  16  ;  Wild  d.  Deig,  iZ  Ind.   465  v.  Couuty  Comtn'n,  42  Me.  3fi5  ;  'Leavitt 

(1S73)  ;   Crommett  v.    Pearson,    18   Mo.  e.  Eastman,  77  Me,   117  ;  Long  ii.  Battle 

344  ;  see  Leavitt  v.  Eastman,  77  Me.  117  ;  Creek,  38  Mich.  323  ;  Kohlbepp  v.  West 

Covington  «.  Ludlow,  1  Met.  (Ky.)  2B5  ;  Boibnry,   120   Msss.   598  ;    Oliphant  «. 

Cabot  V.  Brilt,  36  Vt.  319  ;  Lexington  v.  Comm'rs,  18  Kan.  388  (1877)  ;  Anslin  e, 

Hradley,  E  Bush  (Kv.),  508  (1889)  ;  Gal-  Allen,  6  Wis.  134  ;  Anderson  v.  Comm'ra, 

bwith  B.  Littiech,  73  111.  209 ;  Pittsbiii^h  12  Ohic  St.  635  (1881)  :  Oamsey  v.  £d- 

o.  Cluley,  74  Fa.  St.  262  ;  poat,  sec.  310 ;  wards,  26  N.  H.  221 ;  Lewis,  Em.  Dom. 

ani',  sec.  291.      Parol  evidencs  is  not  sd-  sec.  605,  and  cases  ;  ante,  sec.  23S,  and 

misiiible  where  no  sufficient  reason  is  shorn  aoiaipotC,  sec  310. 
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district  show  that  the  district  voted  to  authorize  their  cletk  to  call 
and  warn  "their  annual  meetings,"  parol  evidence  in  an  action 
by  the  district  is  not  admissible  to  prove  that  the  real  vote  of  the 
diatrtot  was  to  authorize  the  clerk  to  call  and  warn  all  district  meet- 
ings.^ So,  where  the  record  of  a  town  stated  the  warning  to  have 
been  on  the  17th,  and  the  meeting  to  have  been  held  on  the  19th 
of  January,  parol  evidence  caunot  be  admitted  to  show  that,  \iy 
mistake,  the  clerk  inserted  the  "  19th  "  instead  of  the  "  29th.''  The 
remedy  is,  to  have  him  correct  the  record,  if  in  office,  according  to 
the  truth.' 

§  300  (237).  Proof  of  omlttAd  Faota  by  FuoL  —  But  a  distinction 
has  sometimes  been  drawn  between  evidence  to  contradict  facts 
stated  on  the  record  and  evidence  to  ahmo  facta  omitted  to  be  stated 
upon  the  record.  Parol  evidence  of  the  latter  kind  is  receivable 
unless  the  law  expressly  and  imperatively  requires  all  matters  to 
appear  of  record,  and  makes  the  record  the  only  evidence.'    Thus, 

*  School  District  o.  AthertoD,  IS  Met.  iog  cortain  atneta  without  eip«Dee  to  the 
(Ubss.)  105  (1840)  ;  Hoirison  V.  L&w-  city,  hs  ahoold  not  be  called  on  to  pa; 
nnce,  S8  Mau.  21S  ;  Hayhew  v.  Gay  any  aasesameut  when  the  street  in  quea- 
Head,  13  Allen  (Maas.),  129.  The  caaei  tion  should  at  aoroe  future  time  be  laid 
are  not  uniform  □□  the  subject  of  the  out.  It  seems  that  such  an  agreemeut, 
collateral  impeachment  of  the  record  of  bowever  proved,  would  be  of  nu  validity, 
publio  board*  and  bodies.  8«e  Levrii,  Em.  Gilbert  v.  Mew  Haven,  40  Conn.  102 
Dom.  ehap.  xxvi.  and  eaaea.  (1873]  i   see    Nichols  v.   Bridgeport,    23 

*  Durfey  p.  Hoag,  1  Aiken  (TL),  2S0  Conn.  186  ;  p<al,  chap.  xii.  ;  tupra,  aec. 
(lS2e).     Where  the  reeord  redUd  that  t/u  296. 

ruki  mere  tiapended,  witliout  showing  by  Purchasen  of  lacb  paper  pionds  issned 

what  vote,  it  waa  conclusively  presDmed  by  cities  for  stock  in  railroada]  look  at  the 

in  a  collateral  proceeding  to  be  correct,  form  of  the  paper,  the  law  which  author- 

and  oral  evidence  to  prove  otherwise  was  Ued  it  to  be  issued,  and  the  recorded  pro- 

reject«d.     Eldora  v.  Burlingame,  112  Iowa,  ceedings  on  which  it  is  based.     Therefore, 

82.     So  in  Connectieid,  if  a  town  corpora-  as  against  purchasers,  the  record  caoijot 

tion  makee  an  erroneous  record  of  its  pro-  be  contndicted  by  parol  evidence.     Per 

ceedings,  this  cannot  be  contradicted  in  a  Clifford,  J.,  in  Bissell  d.  JeBfersonville  (ac- 

eol]at«nl  autioD.     In  inch  an  action  the  tion  on  municipal  bonds),  21  How.  (U.  5.) 

record   is   conclusive.     If  Use,   and  the  287,  298.    See  chapter  liv.  ou  Contracts, 

eorporatioQ  will  not  correct  the  record,  a  pari,  as  to  the  rights  of  holders  of  such 

part;  interested  may,  by  mandamm,  com-  tecuritiea. 

pel  it  to  make  the  correction.      Boston  »  Moor  o.  Newfield,  i  Greenl.  (Mo.)  H 

Tampike  Co.  e.  Pomfret,  20  Conn.  690  (I82S).    "The  only  legal  node  of  proving 

118S0).     Upon  this  point,  all  the  judges,  faett  on  rteord  is  by  the  record  itself,  or 

though  differing  on  other  poinia,  seemed  by  an  attested  copy  of  it."    lb.,  per  Melleii, 

to  agree.    3o,  on  an  appeal  from  an  assess-  C.  J.;  School  District  e.    Atherton,  12 

ment  for  a  city  street,  —Held,  that  parol  Met  (Mass.)  105,  113  (1847),  per  Dewry, 

nidenee  teas  not  admatibU  to  prove  that  J.  ;  Langsdale  e.   Bonton,  12  Ind.  167  ; 

the  common  coancil  agreed  to  an  arrange-  Indianapolis  r.  Imberry,  17  Ind.  ITS,  179  ; 

ment  proposed  by  the  appellant  and  lecom-  Delphi   u.   Evans   (rsferrinii;   to  previous 

mended  by  the  committee  on  streets,  that  eases),  SS   Ind.    90   (1671);   Bigelow  r. 

in  conudBmtion  of  his  opcDing  and  grad-  Peitli   Amboy,    1    Dutch.    (K.   J.)    297 
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in  a  well-considered  case  in  the  Supreme  Court  of  the  United  States,^ 
it  was  held  that  the  acts  of  a  corporation  might  be  proved  otherwise 

(1S55)  1  Ceurhart  v.  Uiion,  1  Pa.  St.  2£*  >  Bauk,  &c.  e.  Duidridge,  IS  Whaat. 
(IMS);  Briilffford  n.  Tuecumbia,  4  Woods,  fil.  UrIiirenDg  the  opmion  of  tb«  court, 
eu  i  a,  c.  16  Fed.  R.  BIO.  Whers  cIib  Ur.  JuaUuo  Story,  argusTuUi,  toakei  thoe 
law  ur  thiirtar  r«guir«f  the  clerk  tn  krap  a  important  ohaervations :  "Would  (A< 
journal  of  all  ot  the  acts  aud  pruceedioga  omiuion  of  the  eorporation  to  rteord  its 
of  the  city  council,  that,  or  i  copy,  ia  thti  mm  dmngt  have  prejudiced  the  rights  of 
proper  aTideace  of  the  olSciitl  doiufp  of  the  party  relying  ajion  the  good  Taith  of 
the  body.  Lowell  v.  Wheelock,  11  Cush.  an  actual  votu  of  the  corporatioD !  If  such 
(Mass.)  391  (1S5S)  ;  H^rriK  v.  Whilcamb,  omission  would  Dot  be  fatal  to  tlie  plaintiff 
4  Gray  (Muss.),  433  ;  Morrisan  v.  hav-  in  euits  agBioat  the  car[)oration  (aa,  in  our 
reuue,  93  Mass.  219;  LouisTille  «.  He-  opinion,  it  would  not  be),  it  establishes  the 
Eegney,  7  Buah  (Ky.),  fldl  (1870)  ;  ptat,  hot  that  acts  of  the  corpontian,  not  re- 
aec,  310.  oorded,  may  be  established  by  parol  proofs 
The  Supreme  Court  of  Kajuat,  advert-  and,  of  course,  by  presumptive  proofs. 
iug  to  the  distinction  in  the  text,  sas-  In  reason  aud  justice,  there  does  not  aeeu 
tained  under  the  circuroatance*  stated  any  solid  ground  why  a  corporation  may 
below  the  introduction  of  parol  tatimmig  not,  in  caaa  of  the  omission  of  its  offican 
a$  a  meant  of  ettablishinj  in  part  llu  pat-  to  preserve  a  written  record,  give  sucll 
lage  nf  cm  ordina/iux.  Troy  «■  Atchison,  proofs  to  support  its  rights  as  would  b« 
&c.  Railroad  Co.,  13  Kan.  70  (IS74)  ;  admisaible  in  saita  against  it  to.  anpport 
B.  a.  11  Kan.  GIB.  The  exact  point  de>  adverse  right*.  The  troe  question  io  snck 
cidsd  appears  from  the  syllabus  settled  oaae  would  seem  to  be,  not  which  party 
by  the  judges,  which  ia  as  follow*  :  Where  was  plaintiff  or  defendant;  bat  whether 
a  city  faila  to  provide  any  book  tor  the  the  evidence  was  the  beat  the  nature  ol 
record  of  its  ordinances,  but  its  ordin-  the  c«se  admitted  of,  and  left  nothing  bo- 
ances,  after  their  {lasaage  and  approval,  are  bind  in  the  possession  or  control  of  th« 
placed  and  ke[>t  on  file  in  the  office  of  the  party  higher  than  aeeDndary  evidsnea, 
city  clerk,  and  a  third  party  obtains  a  duly  .  .  .  We  do  not  admit,  as  a  geneml  prop- 
certilied  copy  of  an  ordinaace  so  placed  osition,  that  the  acta  of  a  corporation  ar* 
and  kept  on  Ale,  and  acta  in  good  faith  invalid  merely  from  an  omissiMi  to  hav* 
npon  such  ordinance,  and  is  induced  them  reduced  to  writing,  unless  the  stat* 
partly  thereby  to  make  Urge  expeodi-  nte  creating  it  make*  anch  writing  India- 
ture  of  QiDOi'y,  in  a  anbaequent  contro-  pensable  as  evidence,  or  gives  to  them  aa 
Tersy  between  the  city  and  anch  third  obligatory  foroe.  If  the  statute  hnpoaei 
parties  or  tlieir  aaeigoa  the  rule  of  equita-  such  restriction,  it  must  b«  obeyed."  (IS 
tie  estoppel  will  apply  to  the  city,  and  Wheat.  S9,  71.)  Thia  was  the  oaae  of  * 
the  due  passage  and  existence  of  said  private  corporation.  The  same  principle 
ordinance  may  be  nhown  by  parol  testi-  was  applinl,  in  the  cose  of  the  United 
nioiiy.  Troy  i>.  Atchison,  &c.  Railroad  States  v.  Fillebrowu,  7  Pet.  28.  (o  1A<  aett 
Co.  tl  al,,  13  Kan.  70  (1S74)  ;  p(uf,  sees,  o/  boanJt  o^  pvblit  agmta  or  offUxri,  and 
310,  422.  lu  a  case  where  the  authority  it  was  in  that  case  accordingly  held  thak 
for  grading  a  street  was  in  question,  parol  the  board  of  cotnmissionera  of  the  navy 
teatituony  was  held  properly  admitted  to  hospital  fiind,  not  being  required  by  law 
show  that  a  claoae  in  an  ordinance  grant-  to  rrdace  its  proceedings  to  writing  in  or< 
ing  the  authority  hod  bren  struck  out  he-  der  to  make  them  binding,  oral  evidence 
fore  its  posaage,  and  had  been  reinatatvd  of  such  proceedings  (no  record  having 
by  a  clerk,  by  whose  direction  it  was  been  made)  was  competent  See  Langs- 
printed,  and  a  printed  copy  thus  altered  dale  v.  Bonton,  12  Ind.  467.  In  a  cast  in 
placed  hy  him  in  the  record  book.  Dyer  Vermont  in  respect  of  a  town  which  is  re- 
«.  Brogsn,  70  Cal.  136.  Proof  of  etlai-  qaired  to  keep  a  record.  It  fa  said  that  It 
liehment  and  diange  a/^rade  of  irttU,  see  "  appears  to  ua  that  i»  Ou  abtcMt  of  aJX 
pott,  chap,  xxiii.  rtoird,  it  might  be  competent  fin  tba  da> 
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than  by  ita  records  or  some  vrittea  docnmeot,  even  although  it  was 
its  duty  "to  keep  a  fair  and  regular  record  of  ita  proceedings."  The 
statute  did  not  prescribe  that  nothing  but  a  recorded  vote  or  written 
document  should  bind  the  corporation  or  be  received  oa  evidence. 
Such  written  evidence  was  not  deemed  indispensable  unless  posi- 
tively required.  The  direction  to  keep  a  lecQtd  was  regarded  as 
directory. 

§  301  (238),  Sama  aubjaot.  — Where  the  records  of  a  municipal 
corporation  have  been  so  carelessly  and  imperfectly  kept  as  not  to  show 
the  adoption  of  a  resolution  or  other  acts  of  the  city  council,  and 
there  is  no  written  evidence  in  existence,  parol  testimony  may  be 
admitted,  e.  g.,  to  show  that  certain  woik  was  doue  by  authority  of 
the  city,  by  proving  the  passage  of  a  resolutiou  of  the  council,  the 
appointment  of  a  committee  to  make  the  expenditure,  their  report 
after  the  work  was  done,  and  its  adoption  by  the  council^ 

fgndsntB  (tmstecB  tnd  collector  of  tlie  cor>  BUte,  howerer,  coantj  cotamlBrionan  ajt4 

pontion  jostifjiiig  undar  iti  procsedinga)  towuiihip  triuneB  are  required  bj  law  U 

to  ebon,  by  parol,  the  praoeedioga  of  th«  keep  t,  trae  record  of  tbeir  proeeedingi^ 

meeting.     Where  there  is  a  record,  it  can>  and  it  wa«  held  under  the  circumntancea 

not  b«  «dded  to  or  raiied  by  parol.     Taj>  appearing  in  the  cues  below  cited,  that 

lor  p.  Henrr,  2  Pick.  (Ma«a.]  *03.     But  they   "can  only  epeak  by  their  record" 

whera  there  is  an  omission  to  make  rec-  wben  legally  DSKmbled.      Coonty  Com* 

ords,   the  rights  of  other  persons,  acting  m'ra  d.  Chitwood,  S  Ind.  G0<,  LOT  (ISGl); 

noder  or  npon  the  faith  of  a  rota  not  re-  Trustees  ti.  OGbomo,  9  Ind.  158.     So,  in 

corded,  ooght  not  to  be  prejadiced.     And  Maine,  "school  districts  are  required  by 

ft  would  seam  that  tbe  right  in  such  a  law  to  beep  an  account  of  their  proceed* 

ease  is  reciprocal  in  the  corporation  and  in  ings  by  a  sworn  clerk,  and  such  proceed- 

thoM  who  claim  adTsraely  to  it."     Per  lags  can  be  proved  only  by  the  recatd  or  % 

WUlUnns,  C.  J.,  Hutchinson  v.  Pratt,  11  copy  thereof  dnly  authenticateiL"    Jordan 

Vt   «0I,   421.     Bnt  tonipare  Steveos  v.  e.   Suhool  DUtrict,   38   Me.    164   {1654). 

Eden,  ie.  Society,  12  Vt.  688;  18  Yt  The  records  of  public  or  jiw*icorporBtioni 

4»;  17  Vt.  337.  are  not,  in   Ohio,   eonsidetnd  to  be  "«f 

The  rights  of  endUim  or  of  third  ptr-  that  absolute  Terity  that  any  penon  shall 

unu  cuDoC  be  prejudiced   by  the  lugltct  be  estopped  to  show  the  truth,  in  conse* 

of  the  council   to  keep  proper  minutes;  qaenceof  any  matter  which  they  contain" 

against  the  corpomtion,  what  the  eoonoil  or  omit  to  contain  ;  and  it  was  accordingly 

in  fact  did  may  be   shown   by  sTidsnca  i^jtidged  that  tba  fact  whether  an  official 

•liunA  the  record  kept  by  it.     Bigelow  bond  wm  receired  or  refnsed  and  rejected 

«^  Perth  Amboy,   1  Datch.  (K.  J.)  297  may  be  shown  by  parol  evidence,  on  whidi 

(TBG5) ;  San  Antonio  «.  Lewis,  9  Tcz.  69  point  the  record  was  silent    Westeiharen 

(18S2).  t>.  ClivB,  6  Ohio,  186  {1821),  as  to  record* 

Proof  of  the  action  and  orders  of  a  mnni-  of  township  trastsea.     See  Green  n.  State, 

eipal  hoard  qf  htaltk,  see  chapter  on  Ordi-  BOhio,  310(1338),  in  which  it  was  queried 

nances,  post,  see.  S71,  nnts.  whether  the  county  commissioners  could 

1  Roaa  B.  Ahdison,  1  Ind.  (Carter)  281  appoint  an  agent  by  parol  or  only  by 

(1S4B);  Longsdale  v.  Bonton,  12  Ind.  467;  record.     In  Joioa,  it  has  been  held  that 

Indianapolis  v.  Imberry,  17  Ind.  17S,  179;  where  no  record  entry  is  made,  such'  an 

Delphi     B.    Evaas    (reviewinjt    previoat  appointment  msy  be  shown  by  parol  tea- 

«aHs),  88  Ind.  90  (1871).    In  the  tsui*  timuoy,  and  thM  the  agent  acted  aceoid* 
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§  302  (239).  Uondomns  to  onfotoa  DeUvery  of  Corporate  Books 
■nd  Rooord*;  Replerin.  —  Maiidamus  is  b.u  appropriate  remedy  for 
the  duly  elected  and  authorized  officer  of  a  public  or  municipal  cor- 
poration to  compel  tKe  delivery  to  him  by  his  predecessor,  or  by  an 
usurper,  of  the  books,  papsrs,  records,  and  seal  pertaining  to  the  office.' 
And  such  a  corporation,  it  has  been  held  (though  the  cases  are  con- 
flictiug),  may  maintain  replevin  in  its  name  for  the  possession  of  its 
record;  and  this  action  is  maintainable  against  a  stranger  or  any 
officer  or  person  not  legally  entitled  to  the  custody  of  the  records.' 

ingl;.   Pow«aheik  CoQQty  v.  Ross,  9  lom,  point   another  to  nceivs   tbem  ;  tiid  if 

fill  ;   Atheam  d.  District,  SS  Iowa,  lOG  the;  ara  not  delivered  over  after  demand, 

(1371);  and  we  ace.  Ross  v.  Ifadiaon,  1  tbe  corporation  may  obtain  poaieaaiou  of 

lod.   (Carter)   281  ;    compara   Meeker  e.  them  by  an  action  of  deiinut,  or  the  court 

Van  Benaaelaer,  IG  Wend.  S97.     Wbers  will  com|>el  a  delivery  by  iiuindamu*.   lb. 

recording  ia   not  required  by  charter  or  If  Clie  predecessor  in  office,  or,  he  being 

law,  reaolDtions  of  a  council  are  admisai-  dead,   his  peraonal  rvpresentative,  or  an- 

ble  in  evidence,  although   not  recorded,  other  person  having  poaseaaion  of  corporate 

Darlington  o.  Comuion wealth,  41  Pa.  St.  documents  under  liim,   nfuse  to  deliver 

68.     Sea  post,  eta,  810  ;  Louisville  n.  Mc-  thera  over  to  tbe  anccessor  or  the  corpora- 

Ktgaej,  7    Bush  (Ky.),   S61,  construing  tion,  on  a  proper  application,  the  court 

charter  aa  to  reituisitea  of  the  journal  re-  will  grant  a  mandamut  to  compel  him  to 

quired  to  be  kept  by  each  board  of  tb»  do  so.     Rex  d.  Nottinghatn,  1  Sid.  81  ; 

council  Anonymous,  1  Barnard.  402  ;  Willc.  StG ; 

■  IVipHetors    of  Church   c.    Black,   7  Oluver,  2fl0.     This  writ  la  said,  indeed,  t« 

CuBfa.  (Uass.)  226,  S3S  (ISGl)  ;  Coninion-  lie  to  any  [lerBOD,  whether  itranger  or  cor> 

wealth  V.  Adieam,  S  Uass.  28S  ;  Rex  «.  potator,  who  happens  to  be  in  posieiaioii 

Wildman,  i  Strange,  679  ;   King  v.   In-  of  the  boolcs  of  a  corporaUon,  and  who  t»- 

gram,  1  W.  Bl.  GO  ;  King  ir.  Roand,  4  Ad.  fuaaa  to  deliver  tbem  up.     Proprietora  of 

&  £1.   ISO;  Crsnfonl  v.  Powell,   2  Ban.  Church   e.   Slack,   7   Cusb.   (Mass.)  228 

1013  1  Rex  t>.Clapham,lWUa.  805:8  81.  H%Sl}  per  FUtther,  J.;  Ret  t>.  Ingram,  I 

Com.  310  :  Kimball  s.  Umprey,  19  N.  H.  W.  Bl.  SO  ;  Willc  S16  ;  Glover,  831  ;  pott, 

21G  {1S4S],   where  tbe  sbova  aathoriciea  chap.  XX. 

are  cited  sad  digested  by  (?i7(An^  C.  J.;  *  Pariah,  &c.  d.  Steams,  21  Pick. 
Taylor  p.  Henry,  2  Pick.  (Mass.)  397  ;  (Mass.)  118  ;  School  District  d.  Lord,  44 
Parish,  Ac.  e.  Steams,  21  Pick.  (Mass.)  Me.  37*  {replevin  for  records  of  di»- 
14S.  1G8  ;  Bstes  n.  Plymouth,  U  Gray  trict).  Tbe  court,  holding  that  rtpUvm 
(Haas.),  1S3  ;  Parkin*  v.  Weston,  3  Cush.  would  lie,  say :  "  The  action  is,  thera- 
(Haas.)  G49.  fore,  rigbtfoll;  brought,  and  may  ba 
Thi  follotaing  painti  ham  brtn  TvUd  maintained  if  the  defendant  was  not  tha 
in  rapaU  la  arrponUiam  in  England:  legal  clerk  of  the  district."  FtrBiet,!., 
If  the  coatody  of  their  documents  belong  44  Me.  374,  384.  The  right  or  titlt  of 
to  one  of  their  officers  in  virtne  of  his  an  offiet  cannot  be  determined  by  a  civil 
office,  the  corporation  cannot  compel  him  action  between  the  respective  cUimants, 
to  deliver  them  op,  but  may  require  that  *■  by  au  action  of  replevin  for  the  official 
he  enbmLt  them  to  thair  inspection  when-  books  and  papers,  and  until  the  issue  aa 
ever  they  think  proper.  Rej;.  v.  Ipswich,  to  thf>  risht  is  determined,  hytuonarranlo 
2  Ld.  Raym.  123S ;  Rei  o.  Higram,  2  or  other  proper  proceeding,  no  suit  in 
Burr.  7fl7  ;  Willc.  34G ;  Glover,  2flO.  replevin  can  be  maintained  by  one  claim- 
Sometimes  tlic  custody  of  these  docn-  ant  againit  the  other  for  the  posaetaioQ  of 
ments  is  entrusted  to  the  town-clerk  or  tbe  appurtenances  of  the  office.  Des- 
other  officer,  merely  as  the  servant  of  the  mond  v.  McCarty,  17  Iowa,  GS5.  In  Ia 
corporation,  in  which  case  they  may  ap-  Orange  t>.  State  Treasurer,  24  Mich.  4C6, 
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§  303  (240).  IiMpeotion  of  Reoords  Mod  Fapera.  —  CoBceming 
the  right  to  inspect  corporate  doeamenia  and  papers,  the  followiDg 
points  have  been  ruled  as  stated  by  Mr.  Willcock :  Every  corpora- 
tor hat  a  right  to  inspect  all  the  records,  booka,  and  other  documents 
of  the  corporatioD,  upon  all  proper  occasiooa ;  and  if,  upon  applica- 
tion for  that  purpose,  the  oKicer  who  has  the  custody  refuse  to  show 
tliem,  the  court  will  grant  a  mandamus  to  enforce  his  right.^  One 
who  has  a  prima  facie  title  to  a  corporcUe  office  has  a  right  to  inspect 
such  documents  aa  relate  to  that  tide,  and  may  obtain  a  mandamus 
for  this  purpose  before  any  suit  has  been  instituted*  A  corporator 
has  a  ri^ht  to  inspect  these  documents,  to  obtain  information  as  to 
his  rights,  whether  in  dispute  with  a  stranger  or  the  corporation 
itself,  or  any  of  its  members.'  When  the  corporatoi''a  application 
to  inspect  is  founded  on  his  general  right,  he  has  a  mandamus,  but 
when  it  is  founded  on  a  suit  pending,  he  obtains  a  rule.*  In  an 
action  by  one  corporation  against  another,  rules  were  made  absolute 
for  each  corporation  to  inspect  so  much  of  the  books  and  records  as 
related  to  the  subject  in  dispute.'  The  viotionfor  the  rule  to  iaepect 
and  to  have  copies  should  be  supported  by  affidavits  showing  the 
foundation  of  the  claim,  the  application,  the  proper  officer,  and  his 

tha  court  decided  that  Teplevin  does  not  BridgemsD,  3  Stn.  IS03 ;  OrouC  on  Corp. 

lie  for  papers  filed  in  a  public  office.   PoU,  S12. 

Mc  SU.  Id   England  the  right  to  inspect  the 

'  Bex  V.  Ehelley.  3  Term  B.  14S  ;  Rex  aaditor's  report  extended   o  "  an;  inhatii- 

*.  Babb,  lb.  GSO  ;  Harrison  v.  Williams,  S  taot  or  ratepATer."      The  diflerence  bs- 

Bam.  fe  Creaa.  163  ;  Rogers  *.  Jones,  6  D.  tireen   an  inhabitant  and  a  ntepsy er  i* 

k  R.  484  ;  Wille.  847 ;  Glorer,  2S2.   Any  that    "inhabitant"    meani    a    residenb 

ptnon  snfficieDtly  intareated  is  entitled  to  vhether  a  ratepayer  or  not,  and  that  a 

inspect  entries  in  books  of  public  corpoim-  "  mtepa; er  "  ii  a  person  who  paja  taxea, 

tions  reUticg  to  public  matters  of  the  cor>  whether  a  resident  or  not.     The  Kin;;  v. 

poration,  where  the  eridence  ia  required  Horth  Curry,  4  Barn,  k  Cress.  961.    Here 

in  a  eiril  action.     Orant,  Corp.  SIl .     In  colorable  residence  is  ioaufBcieDt  to  consti- 

People  V.  Cornell,  47  Barb.  tN.  Y.}  829,  tute  a  person  an  inhabitant    The  King  v. 

it  ia  held  that  «  corporator  without  any  Bargent,  6    Term   R.   468  ;  The  King  «. 

special  or  private  interest  has  the  right  Duke  of  Richmond,  8  Term  R.  EBO  ;  Bruce 

to  inipect  and  take  copies  of  all  pablio  ».  Brace,  S  B.  &  P.  339,  note  ;  The  King 

documents  and  records,  under  reasonable  v,   Mitchell,  10  East,  S11  ;   Whithora  v. 

reatricttoiu  t«  aecnr*  the  safel;  of  the  Thomas,  7  M.  &  G.  1.     The  English  Hn- 

origiuala.  nicipsl  Corpnrationa  Act  1S82,  sec  233, 

*  Rei  V.  Newcastle,  2  Stra.  12S3  ;  Rex  provides  that  any  burgess  ma;  inspect  the 
V.  Lncaa,  10  Eaat,  23S  ;  Rec  v.  Pumell,  1  procaedlni:^  oF  the  council  on  payment  of 
Wils.  24!  ;  Kei  v.  Bridgeman,  S  Str.  1208;  a  fee  of  one  shilling,  and  may  make  copy 
People  c.  Uott,  I  How.  Pr.  ["S.  Y.)  347 ;  thereof  ;  may  also  inspect  the  traainrer's 
Cockbnra  v.  Bank,  18  La.  An.  289  ;  Peo-  aeconats  and  Freemen's  Roll. 

pie  V.  Walker,   B  Uich.   32S;   People  s.  •  Bex  r.  Shelley,  3  Term  B.  142. 

Cornell,  47  Barb.  (N.  Y.)  32» ;  jxut,  chap.  •  Mayor  of  London  v.  Lynn  ReRie,  1 

zx.  H.  B1.  208  ;  Mayor,  fee  of  Southampton 

*  Edwarda  v.  Tesey,  Cu.  temp.  Hardw.  v.  Onves,  8  Term  B.  G92. 
US ;  Has  V.  Babh^  8  Tenn  B.  ESQ  ;  Rex  v. 
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refusal  The  rale  will  require  the  expense  attending  obedience  to 
be  borne  by  the  applicant,  and  will,  in  proper  cases,  allow  the  officer 
a  lemuDeTation  fur  his  trouble.  If  the  ofBcer  disobey,  without  suf- 
ficient reason,  the  rule  to  allow  an  inspection  or  to  give  copy  of,  or 
to  produce  corporate  documents,  the  court  will  grant  an  attachment 
against  him.' 

§  304  (241).  Reoorda  u  BvlOuio*  for  tJte  Coipoiatltm.  —  A  public 
or  municipal  corporation,  I'equired  by  law  to  keep  a  record  of  its 
public,  or  official  proceedings,  majf  itself  vse  suek  reeordt  as  evi- 
derux  ill  suits  to  which  it  is  a  party ;  but  the  records  must  first  be 
pix>perly  authenticated.'      Indeed,  in  actions  generally,  including 

1  Wille.  SS2,  S63  ;  Onnt,  311  «f  »eq.  atj  }x  gfioA,  if  tbe  town-clerk  b«  nek  or 

See,  also.  People  v.   Mott,    1   Hov.   Vi.  refuses  to  attend  —  which,  howerer,  mnit 

(N.  T.)  247  ;  Cockbom  •>.  Bank,  13  La.  be  proTtd.  aud  the  ie«Mn  why  the;?  wen 

An.  389  1  Pea|ile  b.  Wilker,  S  HirJi.  3S8.  not  made  by  the  propv  ottc«T  shown. 

*  School  DUtnct  i>.  Blakealee,  18  Coon.  Bex  «.  UotherKll,  1  Stn.  S3  ;  Bmcai  •. 

ai7  (183BI  ;  Denning  v.  Rwrne,  S  Wend.  Major,  ftc.  of  Loudon,  1  Stia.  307  ;  Bex 

(H.  Y.)   851  ;  Wood  p.  JeftmoD  County  v.  Gwyn,  Mayor,  be,  1  Stra.  401  ;  Willc 

Book,  a  Cow.  {S.  Y.)  !06 ;  State  d.  Van  SIS  ;  Oloier,  2G8  ;  Hex  c  Smith,  1  Stra. 

Winkle,  1  Dutch.  {N.  J.)  7S  ;   McFarlon  ISA  ;  arant,  BIB.     Whoever  produce*  the 

e.   Triton  Ins.   Co.,    i    Denio   (N.  Y.),  book  must  eatablish  its  authority  before  he 

S02  1  Highland  Tump.  Co.  v.  MoKean,  II  deliren  It  in,  and   ma;  be  required  to 

Johna  {H.  Y.)  154.      Denuing  s.  Boome,  show  where  it  hoa  been  kept,  and  bow  it 

abore  cited,  holds  that  the  miginal  minvta  come  into  his  poueoaion.     Rei  v.  Uathgr> 

or  recoids  of  the  cor|<arBtioii  of  a  dt;  were  «ell,  1  Stra.  9S  ;  Bex  e.  Thetrord,  13  Tin. 

competent  evidence  of  corporate  acta,  with-  Abr.  90,  p.  16  ;  Willo,  344 ;  Glover,  2E8. 

ont  further  proof  of  their  verity.     Recorda  A  book  containing  minutsi  of  aanie  eorpo> 

of  corporation  held  admieaible,  thongfa  not  rate  acta  which  occnrrod  ten  years  ago,  en- 

leqaired  by  law  to  be  kept,  and,  where  tirely  written  by  the  relator's  clerk,  who 

defective,  explainable  by  parol  evidence,  waa  not  an  officer  of  the  corporation,  and 

Oearhart  e.  Dixon,  1  Fa.  St  S24  (184G)  ;  appearing  never  to  have  been  kept  amonf^ 

Adaou  V.  Uock,  S  K.  H.  4BS,  490,  prr  or  esteemed  aa,  one  of  the  corporate  docu* 

SiAardum,  C.  J.  ments,  or  even  aeen  before  the  present 

The  foUovnnri  pointt  have  Aeen  dteided  application  for  an  iDfonnattoii,  ie  not  ad* 

rapeding    EngliA   corporaHinu :    Where  missible  M  a  corporate  docnment.     Bex  v. 

ebartera  or  corporation   books  are  to  be  Hotheraell,  1  Stra.  88.     Nor  it  the  copy 

given  in  evidenm,  being  records  or  instru-  of  a  letter  made  fifty  yean  ago  and  found 

mrnta  of  a  piMie  nalurt,  they  may  them-  in  the  corpoiation  cheat ;  but  the  origins! 

■elvee  be  produced  ;  and  examined  copies  nnut  be  tirat  acconnted  for,  u  though  it 

o(  their  contents  may  also  be  given  iu  evi-  had   been   found   in  the  paeaeeeiae  of  a 

denc«.     The  Conrt  of  King's  Bench  will  private  person.    Rex  v.   Owyn,   1   Stra. 

not  make  a  nile  to  produce  the  originals,  401.     Nor  are  entries  of  ttprivait  mtiure, 

unless  it  be  shown  by  affidavit  that  a  new  in  the  public  books  of  a  corpomtioQ,  evi- 

entry,  rasuro,  or  some  other  circrnnstance,  dence  for  the  corporation  in  support  of  a 

rendera  an  inapection  necaasary.    -To  give  right  which   they   claim,   for    thia   were 

books  this  pnblic  ehaiacter,  It  mctt  ap-  allowing  the  part?  to   fabricate  evidence 

pur,  if  they  be   qaeationed,  that    they  fnr  themselvea.     Bex  *.  Dehenham,  3  B. 

have  been  pabliely  kept,  and  that  entriee  &  Aid.  IS7  :  Marriage  v.  Lawrence,  S  B. 

hnve  been   made  by  the  proper  officer;  b  Aid.   144;  Grant  on  Corp.   318,  SIP. 

not  but  that  euUies  made  by  other  peraon*  and  cues ;  2  PhiL  £t.  182 ;  Angell  * 
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actions  againat  agents  or  oEficeTS  of  the  corporation,  aa  individuals, 
the  original  minutes  or  records  of  the  corporation  are  competent 
evidence  of  the  acts  and  proceedings  of  tlie  corporation.  Duly 
avikeiUicated  copies  have  often  been  received  in  evidence  where  the 
original  document  or  proceeding  was  of  a  pubhc  nature.' 

%  305  <243).  Brldeotinl  Foro«  of  Committea'a  Saport.  —  An 
admission  by  a  corporation  of  a  fact  or  of  a  liability,  duly  and  prop- 
erty made,  is,  of  course,  evidence  against  it.  But  a  nitinicipal 
corporation,  by  acceptingt  that  is,  receiving  the  report  qf  a  committee 

Ames  Corp.  see.  S7B  ;  WUle.  844.     The  Cniih.   (Mias.)  318  (18S0).     Where  tha 

Siigl-uli  MuHieipal  Corporatimu  Aet  18S2,  original  docuuieut  u  of  a  public  iiaCor^ 

Kc.  22,  providai  that  "a  minute  of  the  and  would  be  evidence  if  produced,  it  ia 

prooeediuge  at  ■  meeting  of  the  council,"  not  ueceiisar;  to  ebow  the  document  itsell^ 

duly  ugned  »«  spaciRed  in  the  act,  "  Bball  for  it  may  be  re>|uiTBd  at  many  p1ac«s  at 

be  reecired  in  eTidenea  without  Itrther  the  mdic  time  ;  for  that  teaaou  an  imme- 

proof;"  and  are  preaamed  to  be  regular  diate   swoni  copy,   mule   by  the  proper 

and  valiil,  "  until  the  contrary  is  proved."  officer,   will  be  adiuitted.     Kei  e.   Lord 

How  tuoh  proof  mmt  be  made,  we  Reg.  «.  George  Gordon,  Doug.  C98  ;  1  Fhil.  Kv. 

Thoraaa,  8  A.  A  £.  1S3.  iD5  ;   Willc  341  ;   Glover,  250.     Grant, 

>  Denning  r.  Koome,  t  Wend.  (K.  Y.)  818,  laye  down  the  rule  geaerally,  that 

BGl   {l%i\)  ;   citiug  Owinge  v.  Speed,  (  tworn  copies  of  public  eatriee  in  books  of 

Wheat.  iU  ;  Rex  «.  Uotberaell,  I  Str&.  public  corporationi  are  admissible  wher- 

88  ;  12  Vin.  Abr.  SO,  pi.  IS.     Sea  also,  ever  the  originals  would  be,  and  the  cor- 

PeO[de  V.  Adams,  B  Wend.  (S.  Y.)  333  ;  poration  will  not  be  compelled  to  produce 

Wood  V.  Jefferson  County  Bank,  9  Cow.  their  boolls  in   court  except   for   reasons 

(N.  Y.)  194,   SOS;   Angell   &  Ames  on  shown.     It  has,  howerer,  been  held  that 

Corp.  i«e.  679 ;  Turnpike  Co.  ■.  MoKean,  the  by-laws  of  a  corporation,  in  the  ab- 

11  John*.  (N.  Y.)  1G4 ;  People  s.  Unr-  tenee    of    special    provision,     most    bs 

imy,  67  Mich.  3>6  j  O'Mally  ».  McGinn,  proved  by  the  production  of  the  by-laws 

SS  Wis.   853.      In  Denning  v.    Rooms,  themselves,  as  these  are  tha  primary  evi- 

tapra,  the  defendant  was  sued  in  bis  t'n-  dence.      Lnmbard  n,    Aldrich,   8  N.  H. 

dwfifiia/aip''f%  for  removing,  by  order  of  81;  Uoor  v.  Newfield,  4  Greenl.   (Me.) 

the  city  council,  n  certain  fence  erected  by  44  ;  Hallowell  Bank  «.  Hamlin,  14  Uass. 

tbu  plaintiff.     The  dsfendant  (althoagh  it  178,     So,  of  the  rotes  of  a  corporation, 

was  argued  that,  being  the  agent  of  the  tha  record  is  the  best  evidence.      Hnven 

Mirporation,  tha  latter  should  be  eonsid-  f.  Asylum,  13  tf.  H.  SS2.     See  also  Hsn- 

ared  as  the  party  anil  its  own  records  aa  ning  «.  Parish,  fl  Pick.  (Hosa.)  6  ;  Taylor 

incompetent  in  its  own  lavor  to  jnatiiy  b.  Henry,  2  Pick.  {Hiss.)  403  ;  Qreen  ■■ 

its  acts)  was  allowed  to  show  by  the  rec-  Indianapolis,  26  Ind.  490.     It  may  be  »■ 

orde  of  the  corporation  that  the  fence  wo*  marked  that  there  are  statutes  in  various 

on  a  porUon  of  the  public  street.  States  nndsr  which  certified  copies  would 

The  clerk  of  a  city  or  town  ia,  by  law,  be  receivable  in  evidence  instead  of  the 

the  proper  certifying  olGcer  to  autbenti-  oriftinals.      Licenses  from  a  city  or  town 

cate  copies  al  the  votes  and  ordinances  authorizing  persons  tn  pursue  particular 

thereof.     Such   copies  are  sdmissible  in  employment'i.  Aj"..  n*ed  not  bf  in  writing, 

eviduncre  without  pn-liminary  proof,  aa  in  Roston  t>.    Sliatfer.    9    Pick.    (Moss.)   416 

ordinary  instruments,  of  the  geanineue«a  (1830).    An  ordinance  of  a  city  of  anulAcr 

of    the    clerk's    signature,    but   are,    of  SUUt  may  be  proved   by  proiliicing  the 

coarse,   only  prima  facU  evidence;  and  book   in  which   it  is  recorded,  or  by  a 

they  may  be  shown  to  be  inaccurate,  false,  sworn  copy.     Lonisville,  IS.  A.,  fc  Chic. 

or  forged.     Commonwealth  «.    Chase,   S  By.  Co.  v.  Shiies,  108  III.  017. 
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of  inqair}r,  does  not  admit  the  tnitb  of  the  &ct9  stated  therein ;  and 
Buch  a  report,  though  accepted  by  a  vote  of  the  corpomtioa,  is  DOt 
admissible  in  evidence  against  it'  In  an  action  of  assumpsit  against 
a  town  corporation,  to  support  his  cause  of  action,  the  plaintiff  pro- 
duced the  books  of  the  corporation,  by  which  it  appeared  that  the 
sum  demanded  in  the  declaration  had  been  allowed  by  the  council 
to  the  plaintiff  on  the  5th  of  September,  on  final  settlement,  at  which 
time  the  plaiutiff  was  present  and  assented  to  the  settlement  The 
defendant  contended  that  the  resolution  bad  been  passed  by  mis- 
take, and  offered  to  show,  by  the  same  books,  the  pass^je,  three  days 
afterwards,  in  the  plaintiff's  absence,  of  a  resolution  rescinding  the 
amount  of  the  plaintiff's  account  It  was  lield  that  the  subsequent 
resolution  was  not  competent  evidence,  the  court  basing  this  opinion 
on  the  proposition  that  the  books  of  a  corporation  are  evidence 
against  it,  but  not  in  its  favor,  in  an  action  against  the  corporation  by 
a  stranger.' 

I  DudUy  n.  WMtan,  1   Met.  (Maan.)         Jfblice  to  corporator  or  member  ia  not 

477  (184fl)  ;  followed  by  CoUina  v.  Dor-  natiM  ta  the  corporation  ;  it  thould  be 

chaater,  6  Cuah.  (Maaa.)  396  (1SS0)  ;  anJ  fonnnllj  gireo  aa  such  to  the  authorized 

both  relating  to  defective  highwaya.     lu  head  or  proper  officer.      Fowles  e.   Page, 

The  King  v.  Hardvick,  11  East,  B78,  a  S  Com.  B.  31 ;  Edvards  «.  Riilniad  Co., 

rated  parialiioner  made  a  confession,  vbich  I  Myl.  £  Cr.  659  ;  Orant  Corp.  31[>.    Lan- 

vaa  admitted  in  evidence  againat  the  par-  eey  brought  an  action  for  libd  against  the 

ish,  on  the  ground  that  the  pariah  waa  mayor  and   clerk  of  the  city  of  Bangor 

an  aggregate  corporation  or  compaa;,  of  for  the  foUoKing  (tatettient  coutaiued  in 

which  he  wea  a  member ;  compare  May-  their  annual  report :  "  Balance  due  from 

or,  &C.  V.  Ijong.   1  Camp.  S2.     But  tbia  John  Lancey,  Collector,  $6,004.50."    The 

is  not  the  las  in  thi»  country,  and  it  tuny  balance   waa   shown  to  be  leas.     It  waa 

be  safely  Inid  down  that  the  admiaaion  of  *  held   that  there  was  no  praaumptioD   of 

corporator  cannot  be  received  againat  the  law  that  the  officers  of  a  city  or  town 

boily.     Hartford  Bank   v.   Hart,   3   Day  knew  the  contenW  of  the  city  recordi,  and 

(Conn.),  498,  denying  The  King  v.  Hard-  no  role  of  law  obliging  them  to   1*  ac- 

wick,  mpra  ;  OagcHid  o.  Hanhattau  Co.,  3  quainted  therewith  ;  and  unless  the  da- 

Caw.(N,  Y.)  612,  628.     But  the  orfintsiuni  fendants  made  the  publication  nialiciotlsl; 

o/an  ogierr  when   made  in  the  ordinary  they  were  entitled  to  a  reidict,     Lancey 

couraeof  his  official  dnty,  and  within  the  v.  Biyant,  80  He.  110Shep,)4a6  (1849)  ; 

scope  of  his  powera,  may  be  admiaaible  ante,  sec.  237,  note,  and  cases, 
against  the  cnrpontion.     Peyton  i.  Hoa-         *  Mayor  c.  Wright,  2  Port.  (Ala.)  230 

pital,  3  C.  £  P.  363  ;  Angell  &  Ames  an  (1S35).  citing  1  SUrk  Et.  292  ;  but  is  not 

Corp.  sec.  309  ;  lb.  sec  669  ;  antt,  sec  the  proposition  too  broadly  stated  t 
237,  note,  and  coses. 
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CHAPTER  XII. 

UDNICIPAL  ORDINANCES  OS  BT-LAWS. 

§  306  (243).  Snbleot  ontUned.  —  This  subject  will  be  conaidered 
under  the  followiDg  heads :  — 

1.  Definition,  General  Nature  and  Common-Law  Bequisites  of 
Ordinances  —  sees.  307-330. 

2.  OF  the  Signing,  Publication,  and  fiecoiding  —  sees.  331—335. 

3.  Of  the  Power  to  impose  Fines,  Penalties,  and  Forfeitures  — 
sees.  336-353. 

4.  On  Whom  Binding,  and  Notice  thereof — sees.  354-356. 

5.  Ordinances  relating  to  the  Licensing,  Taxing,  and  Kegulation 
of  Amusements  and  Occupations,  including  the  Sale  of  Intoxicating 
Liquors  —  sees.  357-365, 

6.  Ordinances  relating  to  Public  Offences  — sees.  366-368. 

7.  Ordinances  relating  to  the  PuWic  Health,  Safety,  and  Conve- 
nience :  Herein  of  Hospitals,  Cemeteries,  and  Burials ;  Nuisances ; 
Markets  and  Inspection  Begulations;  Dangerous  Occupations  and 
Practices ;  and  of  the  Police  Power  and  General  Welfare  Clauses  in 
Charters  — sees.  369^07. 

8.  Mode  of  enforcing  Ordinances :  Herein  of  Actions  and  Prosecu- 
tions, and  their  Nature ;  Mode  of  pleading  Ordinances ;  Bequisites 
of  Complaints  to  enforoe  Ordinances ;  Construction,  Defences,  Evi- 
dence, &c.  —  sees.  408-422. 

Be/iniUon,  General  Nature,  and  Common-Lavi  Eequiaiiea  of 

Oriiitiances. 
§  307  (244).  D«finltion. — TJnderthe  general  term  of  "ordinances" 
have  been  sometimes  included  all  the  regulations  by  which  a  cor- 
poration is  itself  governed,  including  special  charter  or  statute  regu- 
lations, as  well  as  by-laws.  In  this  country,  the  term  "ordinance" 
is  not  usually  applied,  if  ever,  to  charters,  or  acts  of  the  legislature 
respecting  municipal  corporations  regulating  their  powers  and  mode 
of  action,  but  is  limited  in  its  application  to  the  acts  or  regulations, 
in  the  nature  of  local  laws,  passed  by  the  proper  assembly  or  gov- 
erning body  of  the  corporation.  Indeed,  in  general  and  professional 
use  the  tenn  "ordinance"  is  almost,  if  not  quite,  equivalent  in  meanlug 
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to  the  term  "by-law,"  and  is  the  word  most  generally  used  to  denote 

the  by-laws  adopted  by  municipal  corporutiona  According  to  Lord 
Coke,  the  word  "  by  "  or  "  bye  "  signihea  a  habitation ;  and  thence  a 
by-law  in  England,  and  a  by-law  or  ordinance  in  this  country,  may 
be  defined  to  be  the  law  of  the  inbabitauts  of  the  corporate  place  or 
district,  made  by  themaelvea  or  the  authorized  body,  in  distinction 
from  the  general  law  of  the  couutry  or  the  statute  law  of  the  partic- 
ular  State.' 

1  'Willc  73  ;  2  Eyd,  BG,  98.  MnDdl  of  a  special  and  temporsT;  ctiar- 

D^nilum  and  Nalure  of  Ordinaneei  or  acWr  i  an  ordinanct  preuribei  a  penna- 

By-Lava.  —  In  a  case  in  UastadutaelU,  nent  rule   of   conduct    or    j^remmant. 

deujing  to  towoa  in  that  State  power  tin-  Blaacbard  v,  Bisaell,  11  Ohio  St.  96,  IDS, 

der  the  statute  to  prohibit  bf  ordinaDce  per  SooU,  1.     Where  the  charter  commiU 

the  Bale  of  intoxicating  liquor,  Hr.  Chief  the  decision  of  a  matter  to  the  council 

Justice  Shaw  obaerved  that  the  term  ' '  by-  and  is  ulent  ea  to  the  mode,  the  decieion 

law "  has  a  limited  and  peculiar  meaning,  may  be   evidenced  by  a  raolution,   and 

and  is  used  to  designate  each  ordinsncee  need  not  uei-esaarily  be  by  an  ordiaanet. 

or  regulatione  which  a  corpormCion,  m  one  Stat«  v.  ieney  City,  8  Dntch.   (S.  1.) 

of  its  1^1  incidents,  has  power  to  make  498  ;    Merch,    Union    B.    Wire    Co.    n. 

with  lest'eut  to  its  owu  meiubera  and  iU  Chicago,  B.  k  Q.  ily.  Co.,  70  Iowa,  10S  ; 

own  concerns.     In  respect  to  municipal  Butler  d.  Paseuc,  44  N.  J.  L.  171.    But 

and  quati  corpontiuna  thia  mesDing  hat  if  the  organEe  law  reriuira  an  act  to  be 

lie«n  aomewbat  extended,  but  even  here  done  by  ordinance,  or  if  such  requirement 

the  word  is  used  to  designate  auch  ordin-  is  implied  by  necessary  inference,  a  reao- 

ancas  and  regulations  as  have   reference  lution  is  not  sufficient.     Newman  v.  Em- 

to  legitimate  and    proper  municipal    or  poria,  32  Ksn.  456;  Hunt  r.  Lambertrillc^ 

corporate  purposes.    There  Is  a  broad  dis-  15  N.  J.  L.  (16  Vroom)  279  (a  resolntion 

tincUon   between  the  power  of  a  jmblic  granting  authority  to  build  a  sewer  eat 

corporation  to  make  "  by-laws  "  and  the  aside). 

general  power  to  make  "laws  :"  author-  fiesolation    or   vots    held    eqaivalent 

Ity  to  mnke  the  former  does  not  include  to  formal  ordinance  in  a  case  where  the 

the  power  to  legisUte  upon  general  sub>  latter  was  not  eipresaly  required  by  the 

jects.     Commanwealtb  s.  Turner,  1  Cush.  charter  or  statute.     March.  Union  B.  Win 

(Maas.)  493.     Sec  also  Taylor  v.  Umbert-  Co.  v.  Chicago,  B.  ft  Q.  R,  Co.,  70  Iowa, 

Tille,  43  N.  J.  Eq.  (16  Stew.)  107.     "It  105.     In  State  v.  Bayonne,  6  Vroom  (35 

means  a  local  law  prescribing  a  genrral  N.   J.    L.),    335,    resolutions    and   ordi- 

and  permanent  rule,"    £//ti)M,  J.,  Citizens'  nances  are  discriminated,  and  the  latter 

Gaa.  k  M.  Co.  v.  Elwood,  114  Ind.  332  said  to  require  more  solemnity  than  the 

(1887).     A  municipal  by-law,  according  former.     A  resolution  adopted  by  a  city 

to  the  definition  of  a  distinf^iisbcd  Eng-  council,  not  approved  by  the  mayor,  and 

liah  jndge,  is  a  rule  oMigatory  over  a  par-  not  published  in  the  manner  required  by 

ticnlar  clintrict,  not  being  at  variance  with  the  charter,  bos  dot  the  eflect  of  an  ot> 

tbe  general  laws  of  the  realm,  and  being  dinance.     Central  «.    Seats,   2   Col.  GS8 

reasonable  and  adapted  to  the  purposes  of  (1875).      The  legislatiTS  powen  of  a  city 

the  corporation  ;  and  any  rule  or  ordin-  council,  as  in  fixing  the  compensation  of 

ance  of  a  permanent  eharacter  which  a  city  officers  (it  was  held,  construing  tho 

corporation  is  empowered  to  make,  either  eharter),  mnst  be  eiercised  by  ordinance^ 

by  the  common  or  itatnte  law,  is  a  by-  when  this  is  intended  to  be  permanent, 

law.     Ptr  Parte,  B.,  Gosling  o.  Veley,  IS  lb.     A  raolution  has  ordiniirily  the  same 

L.  J.  (s.  a.)  Q.  B.  135.  effect  as  an  ordinance,  as  both  are  legisla- 

Eeioltdioiu  find  Ordinnneet  diterimi-  tive  acta.     Sower  r.  Pliiladelphia,  36  Pa. 

wU*d.  —  A  TttoiutiM  is  an  order  (^  Uw  St.  231  (1860) ;  Gat  Co.  t.  8aa  Frandtcot 
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§  308  (21S).     AnthoritT  Oelsgated  to  Unnlo^iaUtiM ;  ITBtiira  ot 

OrdinwioM ;  Rep«al.  —  Although  the  propositiou  that  tbu  legislature 
of  a  StAte  is  aloue  competent  to  inake  laws  is  true,  yet  it  is  also  set- 
tled that  it  is  coDipetent  fur  the  Ugislaturt  to  deUgaU  to  municipal 
oorporationt  the  power  to  make  by-lawt  and  ordinances,^  with  appro- 

S  <M.  IM.      When  the  power  to  nuk*  «.  Jcne^  City  (building  wwen),  8  Dutoh. 

vdintnoea  nd   by-lkwi   u  geueral,  and  (N.  J.)  4SS  ;  lb.  185, 19«  -,  Sute  ».  Jenty 

no  Torm  ia  whiell  theM  (IiaII  be  oiucted  Cit;  (aigiiatun  of  UKyor],  1  Troom  (30 

«r  pMMd  it  preacribad,  it  wu  held  tiuit  K.  J.  L. ),  14S;  State  v.  TraotoQ,  7  Vioom 

n  erdinaHet  containing  a  prohibition  and  (88  N.  J.  L.),  MB,  SOS.     7iutenc«  vilur* 

•uuKing  a  penalty  ifU  valid,  ootwith.  u  ordiMuut  tnu  A«Zd  tMoUioI.     Suia  •; 

ttandlng  it  parported  by  its  temi  to  b«  a  Bayonne  (grading  atraet),  fl   Vtoom  (se 

rtttlutioi^     In  aabetauae  It  wai  an  ordi.  N.  J.  L.],  33fi ;  lb.  dOfi ;  Croai  v.  Marh»- 

ntUM    or  Tegolktion,   and  the   form    in  town  (aitenttion   of  width   o(  street  and 

which  It  waa  paaand  did  not  nuke  it  void,  lidewalk),  8  C.  E.  Qnen  (N.  J.),  30fi  ; 

Vunicipalily  n.  Catting,  4  La.   An.  SSfi  State  «.  Bergva  (appointment  of  commie- 

(1S48].    When  a  city  haa  power,  by  char-  lioBai*  to  aWBas  daiuagn),  t  Vroom  (3> 

tar,  to  make  "  ordiDBnaca,  rulea,  molu-  V.  J.  L.),  39,  7S ;  Pateraon  v.  Baniet,  IS 

tioni,  and  by-lawt,"  whiah  are  raqnind  If.  J.  L.  (17  Vroom)  02  ;  aaU,  no.  SU, 

to  Vn  paaaed  by  the  rota  of  a  n^jority  o(  note  ;  aac.  370,  not*, 

the  EOUDcil  and  d^ed  by  tba  mayor,  any  ifffda  of   Extnimtf  Foatr.  —  When 

form  of  procednn  may  be  adopted  if  it  tha  power  to  do  certain  acta  or  paia  car- 

•f^ieara  apon  the  raoonl  in  a  pemument  tain   oidinancea    ii    conferred    upon   tha 

ftem,  —  aa,  by  a  record  in  the  minute*  of  conncil,  bnt  the  particulu  noda  of  exar> 

tp  oral   motion  with  the  vote   thoRon.  daing  the  power  ia  not  pracribed,   thi* 

Qreen  Biy  a.  Braana,  GO  Wi*.   204.     By  may  be  done  by  ordinance,  and  any  mode 

one  aeccion  of   the  charter  the  conncil  may  be  adopted  which  doea  not  infrinfje 

m  anthoriied  to  make  "by-Lawa,  ordl-  the  charter  or  general  law  of  the  land.  ■ 

nsncea,  resolntiooa,  and  regnlationa,"  and  Thna,  for  alample,  power  was  given  to  a 

by  another   "by-lawa   and   ordinaaca)"  city  "to  levy  and  eotlicl  a  epecial  tax," 

wer»  to  be  anbrnitted  to  the  mayor  for  not  apacifying  the    mode   of   collBction. 

hi*  approral,  and  it  waa  held  tbat  there  Htld,   that  an  ordinance    raquirini;  tha 

waa  no  auoh  diatinction  ai  to  wquira  that  mayor  to  enforce  the  collection  of  the  tax 

''by-lawB   and   orJinancea"    must,    and  by  anit  in  the   natura  of  an  action   for 

"  T^gnUtjona  and  re»)lationa  "  need  not,  debt,  waa  valid,  h  it  did  not  violate  the 

be  aobmitted  to  the  mayor,  to  be  approved  charter  or  the  general  taw.     Cincinnati  ». 

1^  him.     Kepner  v.  Communwealth,   40  Gwynne,  10  Ohio,  193  ;  Markle  v.  Akron, 

Pa.  St.   124.     The  words   "regulation,"  14  Ohio,   GS6   (1849).      Praacribod  mode 

"  reaolntion,"  and  "ordinance,"  aa  need  eesentlal.     Croaa  v.  Marristown,  18  N.  J. 

in  the  charter,  defined  by  Lovrii,  C,  J.  Bq.  SOS  ;  Anderson  o.  O'Conner,  98  Ind. 

Jt.    HmD  amtriud.    The  charter  of  a  city  168  j  po^,  chap.  lix. 

bea»  the  asme  general  nilatioQ  to  tha  ordi-  •  Perdae  r.  Ellis,  18  Oa.  588  (18B.'!)  ; 

nanceiofa  city  that  the  Conetitntion  of  a  St  Pant  tr.  Coulter,  12  Minn.  41  (1886)  ; 

State  bean  to  its  statutes,  and  the  general  Commonwealth  «,  Diiquet,  2  Yenteit  (Pn. ), 

mlea  appUoaUe  to  unconstitutional  sUt-  498  ;  Hill  v.  Docatar,  29  Ga.  203  ;  Stita 

QtM  may  be  applied  in  oonnlming  ordi-  ».  Clark,  8  Fost.  (28  N,  H.)  178  (1854)  ; 

nances.      Qninette  r.  5t  Louis,  76  Mo.  Hilne  v.  Davidson.  G  Martin,  N.  s.   (Id.) 

408.  686  ;  Marfile  n.  Akron,  14  Ohio,  586,  590 

Cimttnution  of  pwtiailar  duirter  pn*-  (1848);  Mayor,  4c  v.  Morgan,  7  Murtin, 

xiiiam   when    atrprraU    purpott    may   bt  n.    a,   (La.)    1,  per  Martin,  J.  ;  Tripally 

tgprand  in  Oi*  form  of  a  raolulion.  —  v.  Memphis,  6  Coldw.  (Tenn.)  382  (1869)! 

Btata  «.  EliaVieth  (acceptance  of  dedica-  Metcalf  v.  St.  I^iiis,  11  Sto.  103  (1847|. 

tion),  8  Vroom  (37  N.  J.  L.),  43S  ;  Stale  That  each  a  power  may  be  del^ited  t« 
VOL.  I.  — 20 
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priate  sanctions,  which,  when  authorized,  have  the  force,  in  favor  of 
the  municipality  and  against  persona  bound  thereby,  of  laws  passed 
by  the  legislature  of  the  State.'    A  penalty  imposed  by  an  ordinance 

monicipBl  coqmntiou*  u  admitted  tyea  was  ioteoded  to  1m  a  delfgition  of  Icgislk- 
in  thuw  States  vhich  denj  the  validity  of  tivs  poovr,  aud  tbat,  while  the  priociple  of 
what  an  Icnown  as  Local  Option  Lawt,  local  goveniment  autborizea  the  gnst  of 
Wall,  In  re,  18  Cal.  £79  (1874);  a.  c.  17  limited  powers  of  local  ligUlation  to  Dn- 
Am.  Rep.  iSS  ;  (a%te,  sec  4i,  note ;  GIot-  nicipulities,  the  power  of  genenJ  Stat* 
etaville  v.  Howell  (local  option  u  to  sale  l^;islation  cannot  be  >o  del^ated.  8«a 
ta  intoiicating  liqaon),  70  N.  Y.  2S7  alao  Bowles  n.  LandafT,  60  N.  H.  1S4,  mud 
(1877);  Oilbert  Elevated  Railway  Co.,  Ik  Gould  v.  Raymond,  lb.  S60.  Conneil  nwj 
r«,  70  N'.  Y.  901  (1877);  CoTington  «.  order  sewer  to  be  built  by  a  coniniitte«. 
But  Sl  Louis,  78  lU.  C4S  (1875).  la  Collin**.  Holyolie,  14fl  Mas*.  298  (1888). 
Stnnssv.  Pontiac,  40  111.  801  (1S66),  the  Bee  Dare;  «.  Boston,  lb.  S36,  SSS,  and 
Supreme  Coui-t  held  that  a  provision  in  cats*.  AiiU,  sees.  B7,  SS8. 
a  towD  charter  forbidditig  aoy  pitraau  to  '  Heland  v.  Lowell,  8  Allen  (HaM.), 
do  a  certain  act,  filing  the  amount  of  407  (1862);  Brick  Preib.  ChcTch  v.  City, 
fine  and  prescriliing  the  penalty,  was  ■  Ac.,  5  Cow.  G38  ;  St.  Louis  v.  Boffin- 
complete  eDactment  of  itself ;  that  an  or-  ger,  10  Ho.  13,  IS,  ptr  Qamble,  i.\  8L 
dinance  to  the  nuiie  effect  was  void;  and  Louis  v.  Bank,  49  Mo.  574  ;  Jouea  v.  Ina. 
that  a  party  could  b«-  prosecuted  only  Co.,  2  Daly  {S.  Y.).  807  ;  Mcllermott  ». 
under  the  charter,  aud  not  under  tli»  or-  Board  of  Police,  6  Abb.  Pr.  (N.  Y.)  42S 
dinance.  In  riew  of  tbe  general  authority  (1897);  Mason  v.  Shawneetown,  77  111. 
given  in  the  aame  charter  to  make  all  533  (1875);  Dea  Moines  Oai  Co.  *.  De« 
ordinances  necessary  to  carry  into  effect  Moines  (city  of),  14  Iowa,  608  ;  a  o.  14 
the  powers  granted  in  the  charter,  the  Am.  Hep.  750,  citing  text;  Stat«  c.  Ttyon, 
correctness  of  this  decision  may  admit  of  39  Conn.  133  (1S7S};  Indianapolis  o.  In- 
fair  debate,  although  it  is  undoubtedly  dianapolis  Gas  Co.,  08  Ind.  890,  citing 
true  tbat  no  ordinance  it  necessary  where  text ;  Beardeii  b.  Madison,  78  Ga.  184 ; 
the  prohibition  Id  the  charter  it  com-  St.  Johnsbury  c.  Thompaon,  69  Vt.  SCO ; 
plete,  the  penalty  fixed,  and  the  remedy  Starr  e.  Burlinffton,  45  Iowa,  87.  A  city 
prescribed.  Aahton  *.  EUaworth,  48  IlL  council  is  "  a  miniature  general  assembly, 
299.  and  their  authorized  ordinancea  have  tb* 
The  subject  of  the  poiMr  o/llit  Itgitlo'  force  of  la«s  pasaed  by  the  l^iilature  of 
tun  to  tUltiiaU  Hm  Initiative  /utulim  lo  the  State."  Per  Seott,  J.,  Taylor  v.  Car- 
tnunicipaHlia  was  considered  In  an  able  ondelpt  (forfeiture  rjauss  in  lease),  !S  Mo. 
ofuninn  by  Cliief  Justice  Doe,  in  State,  lOG  (185.''>);  St.  Louis  v.  Foster,  53  Ho. 
w  «i.  ».  Hayes,  61  M.  H.  264,  314  (1881),  B13  (1873).  In  Hopkins  e.  Mayor  of 
in  which  he  reviews  the  authorities  in  kc-  Swansea,  1  M.  fc  W.  621,  610,  Lord  Aiiit- 
leiuo.  Thn  (acts,  briefly  stated,  were  that  ger  said :  "  The  by-law  has  the  sanw  effect 
the  legislature  bad  snhtDitted  a  proposition  within  its  limits,  and  with  respect  to  th* 
as  to  whether  an  act  authorizing  ahare-  persons  upon  wham  it  lawfiilly  operatw^ 
holdere  in  corporations  to  cast  all  their  as  an  act  of  parliament  has  upon  the  sub- 
votes  for  one  candidate  for  director  or  to  jects  at  Inrp?."  Valid  ordinances  of  cot- 
distribute  them  among  two  or  more  eandi-  poraticim  are  as  bindiof;  on  the  corporatort 
dates,  should  bt-come  ii  law,  to  the  vote  of  sod  inhabitants  of  the  place  as  the  general 
the  people  of  the  Stotf.  voting  in  thi'ir  laws  of  tlir  State  upon  the  citizens  at 
several  towns  and  wanls.  The  election  large.  Milne  r.  Davidson,  5  Martin  v.  s. 
having  been  held  and  the  law  having  barn  {l,a.)  586.  And  thenifore  it  has  been 
declared  adopted  and  pnt  into  clfect,  the  held  thai  e/ndrfiets  between  the  inhabitant* 
validity  of  the  proi^eeding  was  teateil  by  of  a  city,  in  Bia'atinn  of  Ou  exprea  protrit- 
qni  varranlo  proceedings  against  one  who  ioiM  of  a  vaJid  or^inanet  of  a  municipal 
hud  been  declared  elected  a  director  of  a  corporation,  are  illegal,  and  cannot  be  en- 
railroad  company.    It  waa  held  that  the  act  fmiiad.    Hilna  i>.  Davidaon  (leaae  of  housa 
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aathorized  by  the  legislature  for  the  doing  of  certain  specified  acta 
amounts  to  a  prohibition,  and  the  prohibited  acts  become  thereby 
unlawful' 

§  309  (246).  OrdlnanoeB  mnatba  adopted  b;  Fiopei  Bodr  aod  In 
the  Presoribad  Mode. —  Ordinances  being  among  the  moat  important 
and  solemn  acts  of  a  corporation,  it  is  essential  to  their  validity  that 

they  shall  be  adopted  by  the  proper  body,  duly  assembled,  and  in  tlie 

manner  prescribed  by  the  charter.*  What  ia  necessary  to  constitute 

for  priTsta  hospital),  G  Uartin,  tupra  eraing  it.  ■■>  by-Um  or  itatatM  vn  a  wtii 
(IS27);  H«l>Dds.  Lonell,  3  Allsn  (Uat*.),  of  political  reason  to  goTem  Ihs  bodj 
4fl7  (1887);  bot  compart  Baker  v.  Port-  politic."  I  Bl.  Com.  *78.  Though  the 
iDDd,  GS  Me.  199  ;  n.  c.  10  Am.  Law  Reg.  jiowcr  to  make  b;-lawa  is  nnqueatioDably 
{«.  «.)  GS9,  and  bm  Jodge  RtdJUlit  an  incideot  of  every  corporation,  it  ia 
note.  And  art  also  Heeny  v.  SpioKus,  11  rarely  tuft  to  implication ;  but  ia  niually, 
R.  I.  fSG  (1S77);  a.  c.  23  Am.  Bep.  G02,  as  in  the  present  case,  couferred  by  the 
holding  that  no  private  action  for  dama-  express  terms  of  the  act  of  parliaineDt.  A 
ges  impliedly  eiiats  in  favor  of  a  person  by-law  is  a  rule  obligatory  over  a  particq- 
Injured  by  a  breach  of  duty  imposed  by  a  lar  district,  not  being  at  variance  with  the 
municipal  by-law  aj^inat  the  person  who  fenerat  laws,  and  being  nasonably  adapted 
violated  the  by-]aw.  A  distinction  be-  to  the  purposes  of  the  corponCion.  Qoaling 
tweeu  by-laws  nnd  sUtntes  suggested  and  v.  Vclej  tt  al.,  \9  L.  J.  (n.  b.  )  Q.  B.  13G. 
discussed  by  Durftt,  C.  J. ;  see  Johnson  r.  Hnpkiiis  v.  Swansea,  *  M.  h  W.  62]  ;  The 
Simonton,  43  Cal.  2*2  (1872).  The  eonrls  Queen  o.  Osier,  33  Upper  Can.  Q.  B.  32*. 
teUl  not  tnjuin  tbt  pauagt  of  □nauthorized  The  courts  upon  general  principles  recog- 
ordinsnces,  and  will  ordinarily  act  only  nize  judicially  what  municipal  councils  are 
when  atcpi  are  taken  to  make  them  avail-  competent  to  do,  and  hold  that  it  is  not 
able.  Chicago  v.  Evans,  a*  111.  62  (ISflO);  necesaarr  for  them  to  recite  in  a  by-law 
Smith  V.  McCarthy,  G6  Pa.  St.  SGS  ;  Des  all  that  ia  requisite  to  show  that  they 
Moines  Qas  Co,  B.  Des  Moines  (city  of),  **  have  proceeded  regularly  in  passing  it. 
love,  fiOG  (1870);  8.  o.  2*  Am.  Hep.  7Ge,  Orieraon  p.  Ontario.  9  Upper  Can.  Q.  B. 
distinguishing  Dnvis  tF.  Mayor,  14  N.  Y.  623  ;  Fisher  «.  Vaughan,  10  Up}ier  Can. 
GOS ;  People  v.  Sturtevsnt,  9  N.  T.  263.  Q.  B.  492  ;  The  Eing  e.  Hnrrison,  3  Burr. 
AiUe.  tec.  197,  note  ;  poll,  chap.  ixiL  1323  ;  Methodist  Frot.  Church  n.  Batti- 
ButifaparlyUiiijurioUsly  affected  by  an  more,  S  Gill  (Md.),  894;  Stnyvesant  v. 
onlinsnco,  lie  may  have  its  validity  judi-  New  York,  7  Cow.  (S.  Y, )  588;  Harr. 
cisUy  iletermined  before  it  is  attempted  to  Munic.  Msnaal,  *th  ed. 
be  executed.  State  v.  Peterson,  34  N.  J.  '  Johnson  v.  Simonton  (ewill  milk  or- 
l^w,  IflS ;  State  v.  Jersey  City,  lb.  31,  dinance  of  San  Francisco),  43  Cal.  242 
J90  (1870).  But  lee  Sheridan  o.  CoWin,  (1872).  Thus  a  city  onlinance,  duly  ao- 
78  111.  237-  thorized,  imposing  a  penalty  for  feeding 
The  jurisdiction  of  every  conncil  is  not  distillery  slops  to  cows,  and  also  for  vend- 
only  to  be  confined  to  the  municipality  ing  the  milk  of  cows  so  fed,  amounts  to 
the  council  represeati,  hot  is  to  be  ezer-  an  anthoritalive  prohibition  in  both  re- 
eised,  when  not  otherwise  provided  for,  apects ;  and  the  acts  thus  prohibited  are 
by  jy-law.     When  a  corporation  is  duly  illegal.     lb. 

arectud,  the  law  tacitly  annexes  to  it  the  The  code  of  Imca  (sec.  489),  requires 

power  of  making  by-laws  or  private  atat-  that  "  no  ordinance  shall   contain  more 

utes.     This  power  is  included  in  every  act  than  one  subject,  which  shall  be  clearly 

of  incorporation  ;  for,  as  is  quaintly  ob-  txprtutd  in  its  tilU."    Under  it  an  ordi- 

serveil  by  Blackatone,  "  as  natural  reason  nance  entitled  "  JiBntlating  the  u.w  and 

I*  given  to  the  natural  body  for  the  gov.  sale  of  intoxicating  liquors "  was  declared 
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a  valid  corporate  meetiag,  and  the  nmoner  of  performing  valid  cor- 
porate acta,  are  Bubjects  treated  of  in  another  chapter.^  Wiien  tlie 
■mode  of  enacting  ordinances  is  prescribed,  it  must  be  pursued. 
Thus,  if  the  charter  provides  that  no  by-law  shall  be  parsed  unless 
introduced  at  a  previous  regular  meeting,  this  is  a  restriction  on  the 
power,  and  must  be  observed;  and,  accordingly,  an  ordinance  for 
opening  a  street  was  adjudged  void,  on  the  ground  that  the  name  of 
one  of  the  commissioners  was  changed  without  laying  the  ordinance 
over  until  another  meeting."     So  where  by  the  charter  the  mayor  M 

Toid,itanib)cct  baiDg  entirely  pra&iKfory.  Mcoreiy  of  lanssmeot*  provided  for  tef 
Town  otCaDtiil  v.  Soiner,  50  Iowa,  2S.  Sea  tbera.  Jsnninga  v.  FUher,  103  lud.  113, 
■lu  Dempsef  «.  Burlbigtoo,  OS  Iovk,  6ST,  ovemling  Ligouier  *.  Ackeiman,  IS  lud. 
There  \»  a  wmiltr  etttutorj  proTiaion  in  G52,  ind  Pratt  v.  Lnther,  iS  Ind.  2G0, 
Eantat.  Smith  v.  Emporim,  27  Kan.  fiSS  ;  When  the  itatcte  anthorized  an  ordinance 
dtsbbina  «.  Hayer,  3S  Ean.  t>73.  See,  prohibiting  the  erection  of  wooden  build- 
MU,  (ecu.  SI,  ilf>-Z«I.  ingB  in  an;  block,  u^xm  Hit  petUum  o/ 
>  Ante,  chap.  i.  hoo-lkirda  of  the  property  owner*  thereoDi 
*  State  c.  Beifien,  SS  N.  J.  Law,  89  an  ordinance  adapted  without  a  petition 
{18S8),  diitiupiished  ^m  State  v.  Jeney  being  lint  maAt  waa  declared  Toid.  Dm 
City,  3  Dutch.  (N.  J.)  448,  wberethe  vari-  Moitiesc.  Gilchmt.  SZTuwa,  aiO;  compan 
ance  wa«  immaterial.  Nbw  OrleaiiB  «.  Keokuk  v.  Scroggi,  39  Iowa,  447.  Where, 
Brooki,  S<t  La.  An.  041  ;  DanrOla  r.  under  a  mle  of  a  city  council,  a  council- 
Shelton,  73  Ta.  SS6.  See  ai  to  conatitu-  man  wu  not  allowed  to  rote  upon  ques- 
tional requirement  that  bills  eball  be  read  tions  in  which  be  vaa  directly  intoresteda 
on  BQecrasive  days  before  their  paeaags,  an  ordinance  passed  by  the  lowsit  nnmber 
Cooley  Conat.  Lim.  139,  and  caeea  there  necessary,  of  which  one  vote  wai  cait  by 
cited.  Construction  of  simitar  restriction  an  interested  conncilman,  was  declared  in- 
requiring  previons  publication.  Douglaas,  nlid.  BufEngton  Wheel  Co.  o.  Bnmbama 
In  re,  46  N.  Y.  4S  j  K.  Y.  &c  School, /n  60  Iowa,  493.  By  the  Iowa  code,  sec  489,  an 
re,  47  N.  Y.  6B6  ;  Dubaiiue  b.  Wooton,  28  «rditiance  containing  mart  than  am  $uigtet 
lawn,  G71.  Where  a  statute  requires  that  is  void.  Under  this  clause  an  ordiliano«| 
DO  vote  shall  be  taken  upon  an  assesement  the  first  section  of  which  Tacated  an  alley, 
ordinance  or  resolution  until  it  lias  been  and  the  second  granted  the  Tacated  land 
published  three  days,  a  resolution  passed  to  a  prirate  person,  wm  held  to  be  nlid. 
without  auch  prior  puhlication  was  held  its  purpose  being  to  tranater  the  title. 
UlegBl,  and  the  aasessment  founded  npoD  Denipsey  v.  Burlington,  66  Iowa,  687. 
it  void.  Addison  Smith,  In  re,  GZ  N.  Where  the  law  required  the  reading  of 
Y.  GSfl.  The  provision  is  held  to  be  iA«  ordiwrntt  o»  three  different  tbigt,  the 
mandatory.  Phillips,  In  re,  60  N.  Y.  16  ;  fact  that  the  third  reading  was  after  tba 
Little,  In  re,  60  N.  Y.  343  ;  Aodetwn,  In  ailDQal  election  and  entrance  upon  offiot 
re,  60  N.  Y.  4S7  ;  Doiy^lasa,  In  re,  46  of  a  new  mayor  and  four  new  aldermen, 
K.  Y.  42  ;  State  v.  Hohoken,  33  N.  J.  L.  was  held  to  be  a  sufficient  compliance  with 
110  ;  State  v.  Smith,  22  Minn.  218.  Un-  it.  HcQraw  v.  Whitaon,  69  Iowa,  848. 
der  a  proiision  that  no  act  or  ordinance  of  The  readings  may  be  at  "adjonmad" 
any  board  of  traatesa  of  a  town  aliould  be  meetinga  :  thiee  general  meetings  of  the 
valid  nntil  the  certiGcatea  of  their  election  council  are  not  intended.  Cutcomp  *. 
ahould  be  Gled.  the  Gling  to  be  within  ten  Utt,  60  Iowa,  156.  Where  the  minnt«s 
days  after  the  election,  it  was  held  that  of  the  council  showed  the  adoption  of  a 
the  effect  of  filing  the  certificates  a  year  or  motion  to  reduce  certain  licenses,  and  stated 
more  after  the  election  was  to  legalize  and  that  "Che  mayor  «as  inatracted  to  prepare 
validate  ordinances  previonaly  made  for  an  ordioanca  covering  said  changea,"  it 
•treat  improvements,  and  to  aothoriie  the  was  held,  on  an  ap|dicati(m  for  a  miM- 
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part  of  the  law-making  pmoer,  hia  concurrence  in  legislative  acttoii 
is  essential  to  its  validity.^  Municipal  ordinances,  otherwise  valid, 
may,  like  an  act  of  the  legislature,  be  adopted  to  take  effect  in  future 
and  upon  the  happening  of  a  contingent  event."  The  ordaining  dmist 
of  an  ordinance  has  been  held,  under  the  circumstances  stated  in  the 
note,  not  to  be  essential  to  ita  validity,  although  the  charter  contains 
a  provision  requiring  such  a  clause  and  prescribing  the  form,  the 
court  considering  the  provision  to  be  directory  only.' 

§  310  (247).  Brldanaflof  Adoption  of  Oidlnuioea.— In  the  absence 
of  required  record  evidence  of  the  passage  qf  an  ordiiiance,  it  is  not 

iamut  to  compel  tbe  iune  of  t,  IJcsnie  at  Uanidpsl    corpontiont,    howeTsr,    rnxj 

the  reduced  ™t6,  that  tbs  record  did  not  become  liable   u  wrong-doert  for  thing* 

«bow  a  complete  legislative  act,  aad  that  done  by  dii«etioQ  of  the  councils  without 

the  resolution  did  not  effect  a  change  in  by-laws.     Croft  e.  Peterborough,  6  Upper 

tbe  rate  of  Ueense.     Jones  ■>.  McAlpine,  Can.  C.  P.  3G  i  NeviU  t>.  Ba»a,  23  Upper 

01  AU.  811.  Can.  C.  P.  487  i  Darby  v.  CrowUnd,  38 

1  Surton  s.  Beach,  '50  Ho.  48S  (1S73) ;  Upper  Can.  Q.  B.  8SS  ;  Lewis  «.  City  of 
Sazton  v.  St.  Joseph,  SO  Mo.  163  (1876)  ;  Toronto,  S9  Upper  Can.  Q.  B.  SiS.  The 
therefore  a  moiutiim  nichoat  the  major's  poner  to  make  by-lawa  or  ordinance* 
signature  onleriag  local  improTemenU  is  a  necessarily  supposes  the  power  to  enforce 
nnlUty.  lb. ;  Trrin  e.  Devors,  S6  Mo.  flSB  them  by  pecuniary  penalties,  competent 
(1877).  The  act  of  a  mayor  in  announcing  and  proportionable  to  the  offitnce.  In  con- 
that  a  motion  is  tost  does  not  amount  to  stroing  a  by-law,  &c.,  the  court  will  look 
an  abjudication,  go  aa  to  prerent  iti  being  at  tbe  whale  of  it,  to  ascertain  its  meaning, 
Attacked  collaterally.  Chariton  v.  Holli-  and  construe  one  part  with  another  or  other 
iKj,  AO  Iowa,  891.     Ante,  wo.  S7S  et  teg.  parts,  so  as,  if  possible,  to  give  foil  effect 

*  Baltimore  v.  Clnnet,  23  Hd,  UB  to  the  whole.  Cameron  and  li^t  NisMori, 
(1866) ;  Northern  C.  B.  Co.  v.  Baltimore,  In  n,  IS  Upper  Can.  Q.  B.  1». 
21  Hd.  es  (1863}  ;  Stato  v.  Kirkley,  29  'St.  Louis  «.  Foster,  63  Ho.  613 
Hd.  BE  (1868)  ;  anle,  sec  41.  See  Troy  (IS73).  The  Supreme  Court  ot  XisKmri 
¥.  Atrhison,  tc.  Ttailmad  Co.,  13  Kan.  70  havipg  decided  in  the  Pacific  Railroad  v. 
(1871);  (iiif<,  sec.  !iOO,  note.  Another  com-  Governor,  23  Mo.  3G3,  and  Cape  Girar- 
mon  but  erroneous  belief  is,  that  a  muni-  deau  o.  Riley,  62  Ho.  ISl.that  the  validity 
dpalcouncU  can  by  order  or  resolution  do  of  a  statute,  duly  authenticated,  could 
that  which,  if  done  throngh  a  by-law  or  not  be  impeached  by  showing  a  departar* 
ordinance,  woJld  be  illegal.  This  it  can-  from  the  forms  prescribed  in  the  Contti- 
not  do.  No  municipal  council  can  do  that  tuUon  in  the  passage  of  laws,  applied  the 
informally  which  it  has  no  power  to  do  same  principle  to  the  passage  of  ordi- 
dinctly  and  ronually.  Daniels  v.  Bur-  nances.  Therefore,  althougb  the  charier 
ford,  10  Upper  Can.  Q.  B.  178.  A  by-law,  required  ihat  the  style  oF  ordinances  shall 
order,  or  resolution  which  revives  an  illegal  be,  "  Be  it  ordained,"  kc,  yet  this  ia  di- 
by-law  is  ot  course  itself  illegal.  Canada  rectory;  and  omitting  the  enacting  clause, 
Co.  V.  Oxford,  9  Upper  Can.  Q.  B.  667.  An  or  using  an  imperrect  enacting  clause  does 
order  or  resolution  duly  signed  and  sealed  not  invalidate  tbe  ordinance.  St.  Lonis  s. 
is  virtually  >  by-law  or  ordinance,  hut  Foster,  ivpra.  To  same  effect.  People  d. 
many  ordera  and  rasolutions  pass  by  mere  Hurray,  67  Hich.  396.  As  to  the  con- 
vote,  without  being  thns  authenticated,  flicting  decisions  in  respect  to  whether  the 
The  municipal  rules  of  proceeding  gen-  forms  prescribed  in  Constitutions  to  b« 
enily  reqnire  mora  formal  stops  to  be  observed  in  the  enactment  of  laws  are 
taken,  in  passing  a  by-law  or  ordinance,  imperative  or  directory  only,  sea  Cools/ 
than  in  adopting  an  order  or  resolutioni  Const.  Lim.  cbap.  vl 
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competent,  except  possibly  under  peculiar  circumstances,  to  establiah 
its  aUoptioQ  by  extrinsic  testimony ; '  but  where  uuanimity  is  necea- 
eary  to  legal  authority  to  make  an  order,  and  an  order  ie  entered,  it 
will  be  presumed,  when  the  coutiacy  does  not  appear,  that  it  waa 
made  with  the  required  unanimity.' 

§  311.  UotiTaB  for  adopUng  OrdiUBnoM  not  subjvot  to  Judicial 
Inquiry.  —  It  ia  well  settled  that  the  judicial  branch  of  the  govern- 
ment cannot  institute  an  inquiry  into  the  motives  of  the  legislative 
department  in  the  enactment  of  laws.  Such  an  inquiry  would  not 
only  be  impracticable  in  most  cases,  but  the  assumption  and  exer- 
cise of  such  a  power  would  result  in  subordinating  the  legislature  to 
the  courts.^  In  analogy  to  this  rule  it  is  doubtless  true  that  the 
courts  will  not,  in  general,  inquire  into  the  motives  of  the  council  in 
passing  ordinances.*  But  it  would  be  disastrous,  as  we  think,  to 
apply  the  analogy  to  its  full  extent.  Municipal  bodies,  like  the 
directories  of  private  corporations,  have  too  often  shown  themselves 
capable  of  using  their  powers  fraudulently,  for  their  own  advantage 
or  to  the  injury  of  others.  We  suppose  it  to  be  a  sound  proposition 
that  their  acts,  whether  in  the  form  of  resolutions  or  ordinances,  may 
be  impeat^ied  for  fravd  at  the  instance  of  persons  injured  thereby. 

§  312  (248).  Bams  aubjeot.  —  Accordingly, .  in  Ohio,  in  a  case 
where  the  legislature  chartered  a  gas  company,  reserving  the  power 
of  control,  and  subsequently  empowered  the  city  council  to  regulate 
the  price  of  gas,  the  court  considered  the  intention  to  be  to  limit  the 

1  Covington  r.  Ludlow,  1  Mat.  (Ky.)  120;  ttyVa,  tec.  33*.     Where  a  reccnd  is 

295   (185S).     Sea  anie,   (sea.   397,    300,  silent  ta  to  proceedings  required  b;  IsiT  to 

note,  804,  note  ;   poO,  eec.  SSS.  to  be  taken,  —  u  that  the  ;eu  and  naya 

>  Lexington  t.  Headley,  5  Bush  (Ej.),  shall  be  called,  — no  presumption  arises 

MS  (1869)  ;  Covington  a.  Boyle,  fl  Bnah  that  other  proceediaga  than  thoae  mea- 

|Ky.),   304   (1868);   HcCormiuk  c.  Bay  tioned  in  the  record  took  place.     Ttaeeyv. 

City,  23  Mich.  (57  (1S71)  :  see  Bteckeit  The  People,  8  Col.  151. 
V.  East  Saginaw,  2S  Uich.  104  ;  pcul,  wc.         ■  Cooley  Const   Lim.  186,  1S7,  whwa 

800.    The  final  action  of  a  city  council,  at  many  of  the  casea  sre  collected. 
other  deliberative  body,  on  any  meaaure,         *  Freeport  v.   Marks,  C9  Pa.  St.  2C3  ; 

is  shown  bj  its  adjournment  thereon,  the  Buell  v.  Ball,  £0  Iowa,  282  (collateral  ac- 

publie  promulgation  of  its  action,  or  sub-  tioa  biitweeo  third  peisoas).       It  being 

sequent  proceedings  inconsistent  with  a  well  settled  that  tbe  courts  may  decide 

purpose  to  review.    State  r.  Tan  Bnakirk,  upon   the  reasonableness   of   ordinances, 

40  N.  J.  L.  163.     In  Illinois  a  book  or  they  will  in  general  jadge  of  theu,  what- 

pamphlet  containing  the  ordinances  of  a  ever  their  pnrpose,  by  conaidering  their 

municipal  corpoiation  and  purporting  to  nature  and  effect,  rather  than  by  institut- 

be  published  by  its  aathority,  is  evidence  ing  an  inquiry  into  the  motives  of  the 

of  the  passsge  and  contents  of  the  ordi-  members  of  the  council  ;  although  where 

nance*  contained  in  it,  and  of  their  legal  the  latter  is  mnterial  and  relevant,  it  may 

pnblicatiDa.     Lindsay  v.  Chicago,  115  IIL  in  th*  author's  judgment  b«  done. 
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company  to  a  fair  and  reasonable  price,  and  that  it  muBt  be  fairly 
exercised ;  and,  if,  in  the  colorable  exercise  of  the  power,  a  majority 
of  the  membeis,  for  a  fraudulent  purpose,  combined  to  fix  the  price 
at  a  rate  at  which  they  knew  it  could  oot  be  made  and  sold  wi^out 
I099,  their  action  woold  not  bind  the  company,  and  in  such  a  case, 
their  good  faith,  it  was  held,  might  be  iuquii-ed  inta' 

§  313.  IiOEUlatlve  Offloen  ar*  not  panonallr  liable  for  Adoption 
ol  Ordlumoea.  —  Where  the  ojicers  of  a  municijial  corporation  are 
invested  with  legislative  powers,  they  are  of  course  exempt  from 
individual  liability  for  the  passage  of  any  ordinance  within  their 
authority,  and  their  motives  in  reference  thereto  will  not  be  in- 
quired into ;  nor  are  they  individaally  liable  for  the  passage  of  any 
ordinance  not  authorized  l^  their  powers;  for  such  ordinance  ia 
void,  and  need  not  be  obeyed.* 

§  314  (249).  Onratloa  mud  Repeal  of  Ordlnanoee.  —  Since  a  valid 
by-law  never  becomes  obsolete,  it  reiuains  in  force  until  repealed  by 
the  legislature  or  the  corporation.  The  power  to  make  includes  the 
power  to  repeal  without  reference  to  the  people  of  the  municipality,* 
The  repeal  cannot  operate  r^rospectively  to  impair  private  rights 
vested  under  it.*    Therefore,  the  legislature,  having  authorized  a 

'  Btste  V.  CindanBti  Ow  Company,  13  Railway  Co.  find  Xoiih  Cayng*,  In  re,  23 
Ohio  8c.  262  (IS48I,  diitiuguUhed  from  Upper  Can.  C.  P.  28  ;  Bloomer  v.  Stolley, 
n«tofaer  «.  Peek,  e  Cnnch,  S7  ;  Bank  «.  6  McLean,  1S8 ;  Santo  d  oL  v.  State  of 
United  State*,  1  O.  OreeaB  (Iowa),  66S.  Iowa,  2  lova,  Iflfi  ;  Bank  of  Chenango  d. 
The  court*  will  not  imiuire,  ersn  on  the  Brown,  26  N.  Y.  467  ;  Kice  v.  Foster,  t 
oomplaint  of  the  State,  into  the  motirea  Barring.  (Del.)  478  ;  The  People  *.  Col- 
whieh  gOTcrned  memban  of  the  leglsla-  Una,  3  Uich.  347  ;  Welch  e.  Bowrn,  103 
tare  in  the  enactment  of  a  law,  or  allow  Ind.  252  ;  Qreclay  v.  Jack  son  Wile,  17  Pla. 
to  ba  ahown,  for  the  parpose  of  defeat-  174.  In  re  Moliie  Hall,  10  Neb.  SS7, 
ing  the  operation  of  the  law,  that  it  waa  where  an  ordinance  to  mppreas  h'oasea  of 
paaaed  by  frend,  corruption,  and  bribery  proatitution,  pawed  under  the  authority  of 
of  the  memben.  Wright  v.  Defreea,  S  the  general  incor[>onition  law,  was  held 
Ind.  298  1  followed,  MeCaUoch  «.  State,  tut  to  be  rtpealtd  by  the  adoption  of  a 
11  Ind.  424,  481  {18GS) ;  a.  p.  Sanbary,  new  incorpoiation  law  by  the  legialatare, 
4c.  Railroad  Co.  v.  Cooper,  7  Am.  Law  containing  authority  for  cities  to  "  re- 
It^.  158  (18&8);  Cooley  Couat.  Lim.  136,  atrain,  prohibit,  and  aiippreaa"ani:hhonBca, 
1S6,  186,  208.  and  expressly  repealing  the  old  law. 

*  Jours  D.  Lorin^  BG  Hiss.  lOB  ;  Paine         A  provision  in  an  ordinance  which  ia 

m,  Boston,  124  Maes.   486 ;   Freeport  v.  plainly  repugnant  to  an  ordinance  previ- 

Harki,  69  Pa.  2S7  ;  Baker  v.  SUte,   27  oiuly  adopted  repeals  the  latter  ordinance 

Ind.  485  ;  Commisaionen  t>.  Dncket,  SO  to  the  eit^nt  of  the  conflict  between  them. 

Ud.  468  ;  Weaver  «.  Devendorf,  S  Denio  Ex  parU  Wolf,  14  Seb.  24  ;  Boriington  ». 

(N.  y.),  117  J  Pike  •.  Megoun,  44  Mo.  Eatiow,  43  H.  J.  L.  13. 
491.  4  Rez  V.  Aahwell,  IS  Eart,  S2 ;  8  Term 

■  Eanaas  City  v.  White,  69  Ho.  261 ;  B.  19S  1  The  King  o.  Bird,  13  East,  379  ; 

The  Ring  n.  Aahwell,  12  East,  22  ;  The  Terre  Hante  o.  Lake,  43  Ind.  480  (1873)  1 

Eing  V.  Bird,  13  East,  867  ;  Great  Weitem  SUte  «.  City  Clerk,  ftc.,  7  Ohio  :jt.  355  ; 
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religiooa  eorporfttion  to  establish  a  cemetery  witbin  the  limits  of 
a  city,  on  obtaining  the  consent  of  the  city,  and  such  consent  having 
been  given,  the  city  authorities  cannot,  alter  their  consent  has  been 
acted  upon,  repeal  the  resolutions  giving  it,  and  enjoin  the  religiona 
corporation  from  the  use  of  the  cemetery,  unless,  indeed,  it  is  shown 
to  be  an  actual  nuisance,  detrimental  to  the  health  of  the  city,  i& 
which  case  its  police  and  governmental  powers  might  doubtless  be 
exercised.* 

§  315  (250).  Mode  of  oonfBitliiE  the  Power;  Constniotloa  Of 
Oramts  of  Authority.  —  Municipal  charters,  or  incorporating  acts,  are 
sometimes  sile^  as  to  the  power  to  pass  by-lawi  or  ordinances ;  and 
where  this  is  the  case,  the  municipal  body  has  the  power,  incidental 
to  all  corporations,  to  enact  appropriate  by-laws.*  Occasionally,  the 
charter  or  incorporating  act,  without  any  specific  enumeration  of 
the  purposes  for  which  by-laws  may  be  made,  contains  a  general 
and  comprehensive  grant  of  power  to  pass  all  such  as  may  seem 
necessary  to  the  well-being  and  good  order  of  the  place.  Morfe 
frequently,  however,  the  charter  or  incorporating  act  authorizes  the 
euactment  of  by-laws  in  certain  specified  cases,  and  for  certain  puf- 
ptx'ies ;  and  after  this  Bpecihc  enumeration  a  general  provision  is 
added,  that  the  corporation  may  make  any  other  by-laws  or  fegiila- 
tiuns  necessary  to  its  welfare,  good  order,  Ac,  not  inoonaistent  with 

Stoddsrdv.  Oilman,  23  Vt.  Ses  ;  Fond  p.  Church,   10  U.   An,   ISl  ;  ai\it,  no.  S7. 

Kegns,  S  Mass.  280  ;  aitU,  chap.  x. ;  State  The  repeeU  of  an  ordinance  pult  an  tnd  t» 

r.  GniTM,  IB  Hd.  851  (1863);  Bigelow  «.  a  pmding  protmiHm  undsr  the  repealed 

Hillman,  37  Ma.  G3 ;  Railf  v.  Conoer,  G  ordinance,  -aalem  thara  be  a  Mvlug  claoaai. 

En^.  (1 0  Ark.)  341  ;  Ro^,  Inn,  17  Pa.  Tbs  oontrary  rule  as  to  State  itatatea  held 

8t.  71,  75 :  Nelson  t.  St.  Martin's  Fariih,  not  to  apply  to   bj-tawa  or  ordinanoett, 

111  U.  S.  TIS  ;  Louiuana   o.  Pillshury,  Naylor  v.  Oaleabnig,  6S  111.  3S6  (1870) ; 

lOG  U.  S.  37S  ;  Cafie  Hay  A  S.  L.  B.  B.  Kansas  City  v.  Clark,  08  Ho.  5SB  ;  Barton 

Co.  V.  Cape  May,  3S  N.  J.  Eq.  ilS  ;  Peo-  P.  Gadsden,  79  AU.  405,  vhich  also  holda 

plev.  O'Brien,  111  N.  Y.  1  (1SS8);  Can-  that  an  ordinance  prohiUting  the  »ale  of 

ninKham  i\  Almonte,  SI   Upper  Can.  C.  liquor  nuder  a  penalty  is  Tep>«led  by  an 

P.  45fl ;  Great  Western  R.  Co.,  fee.,  /»  ra,  ordinance  prohibiting  saoh  sale  without » 

23  U.  C.   C.  P.  3S.    An  aot  chan^ng  an  license,  becanae  of  iDoonaiatsnoy  and  r^ 

incorporated  town  into  a  city  does  not  of  pugnancy.      The  fact  that  an   ordinance 

itself  repeal  pre-existing  ordinanoes.     Per  dirpcting  a  certain  strrot  improvement  to 

Strong,  J.,  Erie   Academy  Tma.  e.  Erie,  b«  made  was  repealed,  Aa/tf,  to  be  cooctu- 

31  Pa.  St.  GIS  fISSS);  mUt,  sec.  8G,  note,  five  in  hroi  of  a  perpeCnal  injunotioii, 

Subsequent  aynaUiutional  pmvinim  or  U-  restraining  the  contracts  or  the  city  Irom 

ffidalite  atadmmt,  in  conflict  with  existing  proceeding.     Kaime  v.  Harty,  4  Ho.  App> 

by-lawB,  renders  the  latter  void.     Mobile  8G7. 

T.  Dargan,  45  AU.  310  {1S71).  ■  A  Coal-Float   v.   JeS'eraonville,   111 

>  'Sew  Orleans  v.  St.  Louis  CIturch,  11  Ind.  15,  citing  the  text.    Supra,  sec.  308^ 

La.  An.  244  (IS.^fl).   diBtingnisbed  from  note.    Chamberlaio  c.  Enuisrilk^  77  lod. 

Brick  Presb.    Church  e.  Major,  S  fow.  M2. 
(V.    T.)    H3;    Uiugrove   v.  CathoUs 
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^e  Constitution  or  laws  of  the  State.  This  diffeience  is  easeotiEil 
to  be  observed,  for  the  power  which  the  corpomtioD  would  possess 
under  what  utay,  for  convenience,  be  termed  "  the  general  welfare 
clause,"  ^  it  stood  alone,  may  be  limited,  qualified,  or,  wlien  such 
intent  is  manifest,  impliedly  taken  away  by  provisions  specifying 
the  particular  purposes  for  which  by-laws  may  be  made.  It  is  clear 
that  the  geaeml  clause  can  eonfer  no  authority  to  abrogate  th* 
limitations  contained  in  special  provisionft 

§  316.  SpAolal  and  geiiBral  OrMita  of  Authority. — When  there 
are  ioth  special  and  general  provisions,  the  power  to  pass  by-laws 
onder  the  special  or  express  grant  can  only  be  exercised  in  the  cases 
and  to  the  extent,  as  respects  those  matters,  allowed  by  the  charter 
or  incorporating  act ;  and  the  power  to  pass  by-laws  under  the  gen- 
eral clause  does  not  enlai^e  or  annul  the  power  conferred  by  the 
Special  provisions  in  relation  to  their  various  subject-matters,  but 
gives  authority  to  pass  by-laws,  reasonable  in  their  character,  upon 
all  other  matters  within  the  scope  of  their  municipal  authority,  and 
Dot  repugnant  to  the  Constitution  and  general  laws  of  the  State.^ 

1  Stkto    V.   Fei^nion,   SS  N.   H.   424  Wtdleigh  v.   Oilnum,  S   Foirf.   {12  tie.) 

(IfiSe),  irbera  this  snbject  is  ably  treated  403 ;  State  v.  CUrk,  S  Fost.  (2S  K.  H.) 

Id  •  Jniigment  delivBred  by  Ur.  Jaatice  176,  and  comments  in  S3   y.  H.   43S ; 

Fo$ler,  holding  i  by-lav  of  the  city  of  8tate  «.   Freeman,  83  N.  H.  43S ;  Com- 

Concord,  in  relation  to  tbe  sale  of  iDtad-  monwealth  v.  Tunnr,    1   Cnah.   (Haal) 

Citing  lii^aor,  inralid,  aa  contraTening  the  493  ;  Collini  e.  Batch,  18  Ohio,  633 ;  na 

•pecial   pravisions    of    the    charter,   and  Kew  Orlmng  n.  Philippi  (taxation),  S  Ia. 

fberafoTS  not  mst^nable  under  the  gen-  An.  44  ;  Indianapoli*  v.  Indianapolis  OU 

eril  welfarn  clause  of  the  chartar.  Co.,  6S  Ind.   S9S,  citing  text ;   Lsandr; 

"  The  power  to  make  by-lairs,  when  License  Case,  S2  Fed.  IL  701  ;  Clark  ». 

not  eiptMat;  given,  it  implied  as  an  inci-  South  Bend,  85  Ind.   S7fl.      Huesing  ft: 

dent  to  the  rery  existence  ot  a  oorpora-  Rock  Islnnd,   Suprenis  Court,  111.   MSSi 

tion;  butinthe  ease  of  an  express  grant  1389,  applytngtext.     Pott,  aee.  Hi  el  k^., 

of  the  power  to  enact  by-laws  limited  to  and  casea. 

eertain  specified  cases  and  For  certain  pur-         In  Otirrgia,  the  Superior  Courts  adopt 

poses,  the  corporate  power  of  legislation  is  the  following  as  the  true  rule  for  sscer- 

eonfined  to  the  objects  specified,  all  othen  tsining  Iht  edent  of  the  pmeer  at  a  city  to 

bmng  exdaded  by  hnpli cation."  Prr  Satr-  pass  ordinances.      "The  city  council  is 

fer,  J.,  argumdo,  in  St&ta  e.  Ferguson,  33  restrained  to  such  mat(«ni,  whether  ipA* 

N.  H-  4S4,  430  (13S6) ;  citing  2  Eyd  on  cially  ennmerated  or  included  under  gen- 

Corp.  102  ;  Angell  &  Ames  on  Corp.  177  ;  eral  grant,  as  are  indifferent  in  themselvesj 

uid  Child  V.   Hudson's  Bay  Co.,   8   F.  inch  matters  as  are  free  from  constitn* 

Wms.  207.     The  true  mle  in  siich  case*  tiontl  otijeotion  and  have  not  been  th« 

faay,  perhaps,  be  correctly  expressed  to  subject  of  general  legialatiou  ;  or,  as  it  ia 

be,  that  the  ennmeration  of  special  cases  expressed  in  the  charter,  are  not  repug- 

doM  not,  unless  the  intent  be  apparent,  nant  to  the  constitution  or  taws  of  the 

exclude  the  implied  power  any  farther  land."    Dnbots  v.  Augnsta  (health  ordi- 

than  necesarily  results  from  die  nature  of  nance),   Dudley   (Oa.)    Rep.   30   (1831); 

the  special  proTisiouB.      Heisembrittle  (%.  Williams  b.  Ang'iotn  (powder  ardinance), 

ChatleEtDO,    3  tfcMullan   (8.  C),    288;  4  Qa.  609,  614  (1348).     Power  to  [Ml 
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And  it  has  been  very  properly  held  that  a  specUl  grant  of  power  to 
a  municipal  corporation  to  adopt  ordinances  on  enumerated  subjects 
connected  with  muotcipal  concerns  is  in  addition  to  the  incidental 
power  of  the  corporation.^ 

§  317  (251).  OrdlaBnow  oannot  anlarge  or  ohauge  tbe  Cbartar  or 
Statute.  —  Siace  all  the  powers  of  a  corporation  are  derived  from 
the  law  aud  its  charter,  it  is  evident  that  no  ordinance  or  by-law  of 
a  corporatioa  can  enlarge,  diminish,  or  vary  its  powers.'    A  similar 

luetstary  by-kns  is  incidence,  but  thu  *  TbompnoD  v.  CsttdU,  23  How.   422 

poirec  ia  liioited  not  onl;  hj  thu  tenoa,  (IBGO);  Aadrewi  n.  Insurance  Co.,  37  He. 

bat  the  Bpirit  aud  design,  of  the  charCar,  SS6   (1S51)  ;    Thomas  ff.   Richmond,   13 

aud  the  general  princiiJes  and  policy  of  WalL  340  (1871);  Garden  City  ».  Abbott, 

the  common  lav.     Taylor  p.  Oriswold,  3  34  Kan.  S83,  (license  tax  npon  noQ-reri> 

J.   8.  Orcen  (tl.j.},222;   Hoant  Fleas-  dent  Bttorneys,  imposed  by  oidinance  on- 

ant  V.  BreeiEO,  11  Iowa,  S99   |1S60),  ptr  der  «  Uw  anthorizing  aucb  a  tax  upon 

Wright,  J.  residents  only  held  unlawful) ;  Common- 

A  power  to  pass  ordinances  to   "  im-  neoltb  v.  Roy,  140  Muss.  432  ;   Stata  v. 

proTS  the  morals  and  order"  of  the  peo-  Hanioipal  Court  of  St.   Fsal,   32  Hinn, 

pie  does  not  authorize  an   ordinance  to  829  ;  Stiite,  ex  rcl.  «.  Nsshrille,  IG  Lea, 

"punlA"  the  offence  of  keeping  houses  697  (power  to  change  a  salary  confers  no 

of  ill'iame.     Whether  the  legislature  can  power  to  aAu^isi  it).    "  A  power  vestrd  by 

oonetitutionalty  confer  power  upon  cities  legtsUtion  in  a  city  corporation,  to  make 

to  punish  acta  made  crimes  by  the  laws  of  by-laws  for  its  own  government  and  the 

the  State,  not  decided.     Chariton  v.  Bar-  r^ulation  of  its  own  police,  cannot   be 

bsr,  54  Iowa,  SflO  ( 18S0),  Beck,  3.;  B.  c.  construed  as  imparting  to  it  the  power  to 

11  Cent.  Law  J.  358  ;  37  Am.  Rep.  209.  repeal  the  [general]  laws  in  force,  or  to 

More  fully,  poel,  sec.  433  el  leq.  supersede  their  operation  by  any  of  iti 

1  State  V.  Morristown,  S3  N.  J.  L.  S7  ordinances.   Such  •  power,  if  not  ezpreaaly 

(1868).     Depue,  J.  in  his  opinion,  distin-  conferred,  cannot  arise  by  mere  implies* 

guishes  such  a  case  from  Norrisr.  Staps,  tion,  unless  the  ezercise  of  the  power  given 

Hobart,  210,  where  the  corporation  was  be   inconsistent  with   the  previous  law, 

created  by  the  crown,  and  where  it  was  and  does  necessattly  operate  as  its  repeal 

held  tbst  a  special  clause  in  the  letten-  pro  (onto.    Nor  can  the  presumption  be 

patent  authorizing  the  corporate  body  <a  Indulged,   that    the  legiskture  intended 

fellowship  of  weavers)  to  mats  by-law^  that  an    ordinance    passed    by  the  city 

did  not  odd  to  implied  powern,  and  that  should  be  superior  to,  or  take  the  plac« 

its  by-laws  were  subject  to  the  general  of,  the  general  law  of  the  State  upon  the 

law  of  the  realm  and  subordinaU  to  it.  same  snbject."     Sirnpaan,  C.  J.,  March  e. 

"But,"    he   adds,    "a  special  grant  of  Commonwealth,   12  B.    Hon.    (Ey.)   25, 

power  to  a  mnuicipal   corporation   ia  nn  29  (1851);  Rothubild  t>.  Oanen,  69  Qa, 

entirely  different  thing ;  it  is  a  delegaUon  SOS  ;  Breningrr  e.  Belvidere,  44  S.  J.  L. 

of  authority  to  legislate  by  ordinance  on  350.     "  Huckster"  means  a  petty  dealer 

the  enumerated  enhjecbi,  and  doea  add  to  or  retailer  of  small  atticlea  of  provisions, 

the  powers  incident  to  the  creation  of  the  kc,  and  an  ordinanee  eanjiot  enlarge  lh» 

corporation.      The  numerous  iiiatHnces,  in  ordiiiaTy  meaTting  so  as  to  embrace  "  suy 

our   own    State,   of   the  gmut  of    such  person  not  a  former  or  butcher  who  should 

powera  in  relation  to  the  opening  and  im-  sell,  or  oSer  for  sale,  any  commodity  not 

provement    of   streets,    the    making    of  of  his  own  manufacture,"  and  snbject  such 

severs,  and  the  assessment  of  taxes,  af-  penon  to  a  penalty ;  it  not  being,  eayi 

ford  illustrations  of  this  distinctiou."    lb.  Banney,  J.,  "  )iart  of  the  franchise  ofmu- 

63.  nicipal  oorpoistions  to  change  the  meau- 
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rule  obtains  in  England,  where  it  ia  held  that  neither  the  king's 
charter  nor  any  by-law  can  iotioduce  an  alteration  in  roles  which 
have  been  prescribed  to  a  corporation  by  an  act  of  pailiament.' 
By-laws  are  in  their  nature  strictly  local,  and  subordinate  to  the 
general  laws. 

§  318  (252).  Ordinauoa  nMd  not  raoito  AnUierlty  to  pwM  It — 
It  is  not  essetUml  to  the  validity  of  an  ordinance  executing  powers 

conferred  by  the  legislature  that  it  should  state  the  power  in  exe- 
cution of  which  the  ordinance  is  passed.  If  it  state  no  particular 
power  OS  its  basis,  it  will  be  judicially  regarded  as  emanating  from 
that  power  which  would  have  warranted  its  pass^e.  If  two  such 
powers  exist,  it  may  be  imputed  to  either,  in  conformity  to  which 
its  provisions  and  prerequisites  show  that  it  has  been  adopted.  It, 
in  these  respects  it  is  in  accordance  with  both,  nu  injustice  can  result 
in  r^arding  it  as  the  offspring  of  both  or  either  of  ^e  powers.' 

§  319  (253).  BCtut  be  Rauouabls  and  z,«wfiU.  —  Iq  England, 
the  subjects  upon  which  by-laws  may  be  made  were  not  usually 
specified  in  the  king's  charter,  and  it  became  an  established  doctrine 
of  the  courts  that  every  corporation  had  the  implied  or  incidental 
right  to  pass  by-laws ;  but  this  power  was  accompanied  with  these 
limitations,  namely,  that  eveiy  by-law  mvst  he  reasemaiU,  and  not  in- 
consistent with  the  charter  of  the  corporation,  nor  with  any  statute 

big  of  Eogliih  ward*."     Uayi  v,  Cin-  Danes,  nor  averred  in  proceeding!  to  en* 

omnati,   1    Ohio    St    268,   272   (1853).  totoe  iL     StuyveuDt  d.   Uajar,   ka.   of 

'■Batcher"  definol.     Heobock  n.  State,  New  York,  7  Cow.   (N.  Y.)  G88  ;   a.  p. 

SS  Ala.  53S  (1875);  a.  c  26  Am.  Rep.  Young  «.  St.  LouU,  17  Uo.  192  (1871). 

SeO  i  18  Alb,  Law  Jour.  864.  ThU  caw  reaffinntd  in  Kile;  v.  Foraee,  G7 

>  Bex  V.  Uiller,  6  Term  R.  277;  Bex  Ho.390  (1871);  Flatter  v.  Elkhart  Coaiitr, 

V.  Barber  Surgaoni,  1  Ld.  Baym.  G8S.    It  103  lod.  360.      But  the  charter  may  be 

bai  eveu  been  nid  that  the  general  aa-  jinpcroitw  In  reqoiruig  the  necetdty  to  be 

tembly  cannot  authorize  a  municipal  cor-  eipreasBd  by  ordinance  or  tesototioD  ;  so 

pontioD  to  repeal,  by  ordinance,  a  etatuta  held  in  Hoyt  v.  East  Saginaw,  19  Hieh. 

of  the  State.     Haywood  v.  Mayor,  &c,  12  89  (1869).     So,  in  England  it  ia  not  ne- 

Qa.  iCH,  per  Ln/npkin,  J.   But  it  may  pro-  ceeiar;  that  the  preamble  to  a  by-law 

Tide  that  on  the  passage  of  an  ordinanea  should  etate  the  reeaona  for  nuking  it. 

of  a  certain  character,  the  State  law  on  the  Rex  «.  Harrison,  3  Bnrr.  1328.     See,  obo, 

intject  shall  not  be  in  force  in  the  corpo-  Orierson  tr.  Ontario,  9  Upper  Can.  Q.  B. 

rate  limits.     State  ff.  Binder,  38  Ho.  460;  623  ;  Fiaher  a.  Vaaghan,   10  Upper  Can. 

pott,  chap,  ixiii.  Q.   B.   492.     If  a  mnnlcipal  corporation 

*  Per    DoriKg,    C.    J.,    Hethodlat  P.  attempt  to  act  acconling  to  a  statute  not 

Ohnrch  c  Baltimore,  6  QiU  (Hd.),  3B1  in  force,  this  does  notinTolidate  their  pro- 

(1818).      Under  power  to  pass  an  ordi-  ceedings.  If  the  some  are  in  accordance 

nance  if  found  iKcuMry,  the  neeetnty  tat  with  exUting  atatatea.     State   v,  Jersey 

Its  enactment,  being  implied  from  its  mere  City,  8  Dutch.  (N.  J.)  493. 
paaaage,  need  not  be  recited  la  the  ordi* 
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of  parliament,  nor  with  the  general  principles  of  the  common  law 
of  the  land,  particularly  those  haTi'ng  relation  to  the  liberty  of  th« 
subject  or  the  i^hts  of  private  property .^  In  this  country  the  courts 
have  often  affirmed  the  gener^  incidental  power  of  mnnicipal  corpo- 
lations  to  make  ordinancea,  but  have  always  declared  that  ordinances 
passed  in  virtue  of  the  implied  power  must  be  reasonable,  consonant 
With  the  general  powers  and  purposes  of  the  corporatioD,  and  not 
fcconsistent  wit^  the  laws  or  policy  of  t^e  State.' 

I  Button'!  HiHpItftlCue,  10  B«p.  81  a;  wm  r.  Goodrich  Truuportatloii  Co.,  SO 

Veltmnkera  e.  Davte,  1  Boi.  &  P.  08,  100;  Wis.  Ill  (ordinaace  raqumat;  ^>ark  ar- 

Soma  D.  Stupg,  Hob.  311 ;  Bex  tr.  Maid-  raler  on  Bteam-bosts].    An  ordiiiBiice  re> 

rtone,  3  Burr.  1S37  ;  Com.  Dig.  Fnincb.  quiring  druyffultle/umiA  quarUrly  Vlri- 

F.  10 ;  London  v.  Vonacn,  1  Ld.  Biym.  fitd  itattmenit  of  the  kind  and  quantity  of 

IBS  ;  a  Kyd<  chap.  iv.  sec.  10,  p.  95,  and  intoxicating  liqaors  sold,  U>  whom,  ftc, 

eaoBB  cited  ;  8ac  Abr.  tit,  By-laie.  wai   held    nureaaonabte    and  oppresaive. 

■  An  ordinance  vhich  is  itUkin  Knprtk  Clinton  (cit;  of)  e.  Phillipt,  S8  111.  10!  ; 
fovxn  granted  cannot  be  held  to  be  nnre^-  a.  o.  1 1  Aro.  R«p.  58.  An  ordinance  for- 
■onable  and  roid.  Rnynea  v.  Cape  May,  bidding  the  placing  or  carrying  of  iSffK- 
GO  N,  J.  L.  GS  (1837).  In  saoh  case  the  board*  on  tide-viaUct  b  nuonable  and 
Ooort  can  only  eonstrae  the  extent  of  the  ralid.  Commonwealth  e.  McCaffaity,  14G 
grant,  and  has  nothing  to  do  with  the  lea-  Mass.  SSI.  An  oidinince  exacting  a  li- 
soimblenew  of  an  ordinjuiee  cuiytng  it  ceiae /rom  pcddlen  of  "  not  Ipu  than  ona 
into  effect.  District  of  CohimMa  o.  Wag-  nor  more  than  twenty-Qve  dollare  for  • 
gaman,  4  Mackey,  S28.  ifutlbeTauon-  fixed  time,  in  the  discrelion  of  the  mayor," 
able.  Kip  «.  Pateraon,  2  Dutch.  (N.  J.)  held  nntvawnabte.  State  Center  v.  Baren- 
198  ;  Dayton  c.  Qnigley  (citing  text),  iB  itein,  66  Iowa,  81B.  An  ordinance  r6- 
|T.  J.  Gq.  77  (1378);  Comnt'ra  v.  Oa»  qninng  eoUon mtrchant)  to  keep  a  rtaord  tit 
Co.,  12  Pa.  St.  SIS  (18S9);  Fieher  v.  Ear-  the  name  of  the  teller  of  loose  cotton,  and 
riabnig,  2  Qnut  (Pa.)  Cases,  291  (1851);  the  quantity  of  each  purchan,  alMi  held 
Comnionirealth  «.  Bobertaon,  B  Cosh,  to  be  against  the  principles  of  peimnal  Ifb- 
(Ua.1*.)  1S8  (1330);  Waters  «.  Leech,  3  erty  and  common  right.  Long  v.  Taxing 
Ark.  110  ;  Mayor  v.  Winfield,  8  Humph.  District,  7  Lea,  ISl.  An  ordinance />ritd- 
(Tfnn.)  707  (1818);  Dsvis  «.  Anita,  7S  dtiig  preaching,  hehtHng,  ^c,  on  a  publie 
lom,  S25  (1887).  Text  approved.  Frank,  oomTnon,  held  maonabls.  Commouwealtb 
In  n,  GZ  Cal.  006.  Commonwealth  n.  i.  Dana,  110  Hoss.  18G  ;  Hankato  «. 
Steffee,  7  Bnah  (Ey.),  161  (1870);  Peo-  Fowler,  S2  Minn.  301  {Ucense  fee  of  |S00 
pis  e.  Throap,  18  Wend.  (N.  Y.)  18S,  Upon  anctioneerennreaaonable).  An  ordi- 
18f)  (1331) ;  Mayor  v.  Beaaly,  1  Hamph.  nance  absolutely  prohibiting  (not  regulat* 
(Tenn.)  832  (1330);  State  v.  Freeman,  88  fng)  street  proeesdons  with  mnsinil  In- 
IT.  H.  126  (1809);  White  v.  Mayor,  to.,  stmments,  faannera,  torches,  Ac,  or  while 
i  Swan  (Tenn.),  861  (18S8);  Pedrick  v.  ringing  or  shouting,  without  the  consent 
Bailey,  12  Oray  (Mass.),  101;  Dunham  v.  flrstobl^nedof  the  mayor,  under  a  penalty 
Kochcster,  B  Cow.  (H.  Y.)  162;  Clason  oTa  flnenotexceediiigf500,aDdcosta,  and 
tl.  Miiwaukse,  SO  Wis.  316  (1372);  Tag-  in  defhnit  of  paymmt,  imprisonment  not 
man  v.  Chicago,  78  111.  IftS  (187G)  ;  8x  exceeding  ninely  dayl  was  held,  in  Uis 
parte  Chin  Yan,  60  Cal.  73  ;  Gilham  v,  absence  of  any  express  legialatiTe  anthor- 
Wells,  61  Oa.  198  ;  Heyers  v.  Chicago,  ity  therafor,  to  be  nnreasonable  and  roid, 
R.  I.,  k  P.  S.  Co.,  97  Iowa,  G5S,  sppmr-  and  for  this  n«son  a  member  of  the  Bal- 
ing text ;  Cape  Girardeaii  v.  Riley,  78  Ho.  ration  Army,  convicted  thereunder,  wu 
2S0 ;  Knfedler  o.  Norristown,  100  Pa.  St.  diacharged  on  haheat  torpvs.  St  frmt, 
898  ;  CMalev  v.  Freeport,  96  Pa.  31  21  ;  83  Mich.  398  (1886);  s.  o.  SO  N.  W.  Bep. 
Eirkharo  b.  Ruasell,  70  Va.  0S6  ;  Atkin-  73-;  39  Alb,  Isw  J.,  8.    The  opinion  ot 
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§  320  (254).  aama  anbjeot  — The  principle  of  kwy  that  ordi- 
iiaiices  passed  under  the  general  authority  to  enact  all  auch  as  will  be 

Cbm^iie^  C.  J.,  etatei  tbe  grounds  or  this  mala   at   large),   IS   Obio,   CSS   (1849)  i 

concluaion  with  great,  and  almost  conviw  Idayor,  &c.  of  Nev  York  v.  Nichols  (in- 

ciug,  force.    See  Feo^e  v.  Rochaatur,  61  apectioD  Uwa),  4  Hill  {S.  Y.),  206  (IBIS); 

Jr.  y.  Sap.  Ct  {**  llaa)  166  {SalvBtion  Commonwealth  v.  Tamer  (liqoor  traffic), 

Army  walking  through  streeta  with  but-  1  Cash.  (Maaa.)   493  (1848);   Philips  «. 

nen).      "Ad    DrdJnance,   general  io   ita  Wickham,  1  Paige (N.  Y.}  Ch.  GBO ;  Uow- 

■cope,  ms;  be  adjudged  nasoDabU  as  ap-  ud    v.   Ssranuaii,    T.   Chailt.   R.   17S ; 

plied  to  one  ttatt  qffactt,  and  unreaeoaable  Smith  o.  KaaivtUe,  3  Head  {TeoD.),  245 

when  applied  to  ciroumitanoBS  of  a  differ-  (1859);  Cowen  v.   Wast  Troy,   43  Barb. 

ent  character."    Jjkijip,  J.,  in  Kicoulin  o.  (N.  Y.J  48  (186-l)i   Peaterfield  b.  Viukera, 

Lowery,  49  IT.  J.  Law,  3S1 ;  Pennsylva-  3  Coldw.  I'feuu.)  S03  ;   City  Council  v. 

Dta  R,   R.  Co.  v.  Jersey  City,  47  N.  J.  Beojauim,    a  Strob,    (S.  C.|   BOS;   City 

Law,  236.  Council  c.  Ahtcua,  4  Strob.  (A.  0.)  241  ; 

Ths  tnistaea  of  public  schools  had  atat-  Heiaeiubiittle  a.  CbarlesluD  Ci>uiicil,  2  Mc- 
ntory  aatbority  to  direct  what  branches  Hul.  (S.  C.)  333;  City  Council  v.  Gold- 
thoold  be  taught,  antl  to  adopt  and  en-  uidtlv. '^8pae(«(S.C.},  436;  State  v.  Welch, 
force  all  neceaaaiy  ruia  and  Teguiatiimt  SO  Couu.  215;  Nawtonv.  Belger,  143  Maaa. 
/#r  the  mamtfemad  and  governmaa  of  G88  ;  White  b.  Baronne,  49  N.  J.  L. 
iAooIb.  a.  caodidate  for  adioisaion  poaaed  311  ;  Lozier  v.  Newark,  4S  S.  3.  L.  (Itl 
•  aadafactory  eiaminstion  in  eTeryChing  ymno)  493  ;  Volk  v.  Newark,  47  N.  J. 
bat  grammu',  and  waa  refused  admisaion  1~  (IS  Vrootn)  117  ;  Ex  parte  Kearny,  65 
on  that  accoiiDt.  Seld,  a  rule  or  regula-  CaL  312  ;  Cape  Girardeau  s.  Riley,  73 
tion  denying  him  sdmiBsion  on  tliat  ac-  Uo.  220  ;  State  v.  Biittain,  S9  N.  C.  674. 
eoant  waa  unrsasoDable,  and  that  maHda-  An  ordinance  authorizing  the  tax-collectoi 
nuf  would  lie  to  compel  his  admission  to  and  polii«  to  put  lAa  purehater  of  land  at  ^ 
atudy  the  other  branches.  TrusCeea  it.  sale  for  tajiES  in  potsesnon  tA«rea/,  held 
People,  &a.,  37  111.  303  ;  s.  F.  Bulison  a.  void  for  violating  the  constitutiooal  pro- 
Post,  79  lit.  607.  Tlaion  declaring  that  no  peiaon  ahall  b« 

Ordinance  may   be  abown  to   ba   on-  deprived  of  property  without  "  due  pro- 

leasonsble,  as  that  one  for  building  a  aider  cess  of  law."      Calboan  v.   Fletcher,  OS 

walk  waa  unnecessary  and  oppreaaivs,  it  Ala.  674.     An  ordinance  ini[io8ing  a  li- 

being  located  in  an  uoinhabitad  portion  of  eente  lax  upon  the  owners  of  towboate  ruu- 

the  city  and  diecoaoected  with  any  other  nin)i  between  New  Orleans  and  the  Gnlf 

street  or  sidewalk.    CorHgan  v.  Gage,  68  of  Mexico  held  to  be  a  r^ulation  of  eom- 

Mo.  641.  tnerce  belwaea  the  State*,  and  void  nndec 

itatt  not  eanfiiet  vjOh  Iht  eharitr  or  Oat-  art.  1,  sac.  8,  par,  8,  of  the  U,  S.  Consti- 
vU,t^btTepaynant  to fimdamaaai  Tight*,  tntion.  Moran  p.  NewOrleana,  112  U.  8. 
DuboU  V.  Angnsta  (health  ordinaoce),  89.  An  ordinance  which  gave  to  the  ma- 
Dudley  (Ga.)  Kep.  80  (1831);  WiUumi  nicipal  anthoritiea  arbitrary  power  to  give 
B-  Aoguata  (powder  ordinancea),  4  Qa.  or  withhold  consent  for  carrying  on  the 
609  (1848);  Adams  ».  Mayor,  4c,  (liquor  laundry  bvHma,  withoat  regard  to  legal 
atatute],  29  Ga.  66;  Taylor  *.  Griawold,  discretion  or  to  the  competency  of  peraona 
S  Green  (N.  J.).  222  (1834);  Hew  Orleans  applying  therefor,  and  the  adrainistration 
•.  PhilippL  (laiation),  9  La.  An.  44  ;  Per-  of  which  cauaed  niynst  diseriminations 
doe  »,  Ellia  (liquor  traffic),  18  Ga,  586 ;  founded  nu  differences  of  race,  declared  to 
Haywood  b.  Mayor,  12  Ga.  40*  ;  Paris  b.  ba  in  violation  of  the  Fourteenth  Amend- 
Graham  (Ui  on  dram-ahope),  33  Mo.  94  ;  ment  to  the  U.  9.  Constitutioa.  Yict  Wo 
at.  Louis  V.  CafFerata,  24  Mo.  94  ;  St  o.  Hopkins,  118  U.  8.  359.  reretsing  Hat- 
U)uis  B.  Benti,  11  Mo.  81  ;  Carr  e.  RU  tar  of  Yick  Wo,  68  Cal.  384.  See  also  In 
Louis  (fee  of  officers),  9  Mo.  IPl  (1845) ;  re  Tie  Loy,  26  Fed.  Rep.  611.  But  « 
Marietta  b.  Fearing  (eatray  animals),  4  muEioipnl  ordinance  probihiting  waahiog 
Ohio,  427  (lS31)i  ColUoa  v.  Hatch  (ui-  and  ironing  in  publia  laondries,  in  apeoi- 
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necessary,  must  he  reasonable,  or  they  will  be  void,  is  well  iliuatrated 
by  a  case  in  Peunaylvania,'  A  muuicipal  corporation  passed  two 
ordinances  in  relation  to  a  gas  company,  —  a  private  corporation, 
witb  a  special  charter  authorizing  the  coostmctiott  and  maiatenance 
of  suitable  gas-works  within  the  limits  of  the  municipal  corporation, 
and  the  use  of  the  streets  for  the  laying  down  of  pipes.  The  first 
ordinance  prohibited  the  gas  company  from  opening  paved  streets 
from  December  to  March  in  each  year,  for  the  purpose  of  laying  gas 
mains.  This  ordinance  the  court  considered  to  be  reasonable,  in 
view  of  the  difficulty  of  repairing  the  paved  streets  during  the  win- 
ter months.  And  tlie  other  ordinance  prohibiteil  the  gaa^  company 
from  opening  a  paved  street  at  any  time,  for  the  purpose  of  laying 
pipes  from  the  main  to  the  opposite  side  of  the  street  The  court 
say:  "The  effect  of  this  ordinance  is  to  compel  the  company  to 
construct  two  mains,  one  on  each  side  of  the  street  instead  of  one ; 

fled  tenitoridl  limits,  from  ten  at  night  tin,  In  ri,  27  Ark.  487  (1872).  An  orfi- 
till  six  in  the  morning,  and  openttiDg  npoD  nance  ]irohibiting  henTj  avntinga  over 
all  engaged  in  the  umu  business  nnder  gidewallcs,  without  consent  of  municipal 
like  caudiliouB,  sustained  as  a  legitimate  authoKcira,  is  reasonable  and  valid.  Fed- 
police  regnlation,  within  the  competency  rick  «.  Bailey,  IS  Gray  (Mass.),  Ifll. 
of  a  municipality  poaaeased  of  the  ordinary  Under  the  genetul  velfare  clause  an  ordi- 
powers,  and  ia  not  in  coiiflict  with  the  nance  forbidding  aaii  of  lemonade,  cakt. 
Fourteenth  Amendment  of  the  Constitu-  &c,  at  a  temporary  stand  without  paying 
tion  of  the  United  States,  since  this  a  license  tax  is  unauthorised  and  nnrea- 
Aroendment  doea  not  impair  Ibe  police  Bonablo.  Barling  b.  West,  SS  Wis.  807  ( 
power  of  the  State.  Barbier  w.  Con-  s,  c.,9  Am.  Rep.  57B  ;  poil,  sec.  887. 
nolly,  113  U.  S.  27  (18B4);  Soon  Hing  An  ordinance  conferring  ulmu  one  per- 
il. Crowlpy,  lb.  703.  Index  title,  '■  I'o-  Bon  the  right  to  remoee  and  convert  to  kU 
lice  Power";  infra,  sees.  82i,  326,  BS7,  ouja  tut  dead  aitimnU,  to  the  eiclnsiou  of 
and  note.  When  a  legislature  hat  iu)  their  owners'  rights,  held  nnconsUtutional 
power,  under  the  Constitotion,  to  author-  as  being  a  taking  of  piivata  property  for 
he  a  municipal  corporation  to  pass  an  or-  public  use  without  compensation,  and  ai 
dinance  (as  herp,  to  permit  a  railway  to  depriring  a  person  of  his  properly  without 
construct  its  road  upon  certain  streets)  it  due  process  of  law.  Elver  Henderinp  Co. 
eanmA,  by  a  tpecialaei,  legalize  such  an  ».  Bchr,  77  Mo.  91.  Where  power  was 
ordinance  adopteil  by  a  city  without  an-  conferred  apon  a  town  "to  preTent  tlio  in- 
thority.  Strange  v.  Dubaque,  82  Iowa,  troduction  of  infectious  or  contagious  die. 
803.  And  see  Independent  School  Dist.  eases,  and  to  preserre  the  health  of  the 
of  Burlington  17.  Bnrlington,  80  Iowa,  600.  inhabitants,"  an  ordinance  forbidding  any 
A  power  to  eonitruet  eemtrt  when,  in  the  person  "  to  import,  sell,  or  otherwise  deal 
judgment  of  the  council,  "  the  public  in  meaid-fund  or  eait-off garmaiU,"  *c., 
good  teijuired,"  held  not  to  confer  power  with  a  proviso  eicepting  the  sale  of  such 
to  gmnt  the  use  of  a  public  street  to  an  articles  when  not  imported  or  when  they 
individual  for  a  private  sewer.  Hutchin-  had  not  been  used  by  pereons  having  in- 
Boti  V.  Trp.nton  Board  of  Health,  39  N.  J.  fectioiia  diseases,  was  held  not  included  in 
Eq.  (12  Stew.J  688.  the  power  conferred,  and  unlawful  ru  6e- 
AnoTiinanceyrohibiting  any  auctioneer  ing  in  Ttslraiiit  of  latrfvl  trade.  Greena- 
la  make  any  tTie  "  except  to  the  highest  boro  v.  Ehrenreich,  80  Ala.  07B. 
bidder"  isaa  held  void  for  want  of  Icgiala-  '  CommiMioners  of  Korlb  Libertiea  ». 
tjve  or  charter  anthority  to  enact  it.   Uar.  Om  Co.,  12  Pa.  St.  31B  (1S41». 
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thereby  materially  increasing  the  expense  to  the  company,  and  con- 
sequently enhanclDg  the  price  of  gas  to  the  inhabitants  of  the  dis- 
trict." And  this  ordinance  was  declared  to  be  void.  So,  where  the 
city  owns  water-works,  its  by-laws  in  respect  to  the  supply  of  water 
to  the  citizens  must  be  reasonable ;  and  a  supply  cannot  be  refused 
on  the  application  of  the  owner,  because  the  tenant  was  in  arrears  for 
water  supplied  to  him  while  be  occupied  another  house  owned  by 
another  landlord.^ 

§  321  (255).  Moat  not  ba  OppraMlve.  —  Courts  will  declare 
ordinances  to  be  void  that  are  oppressive  in  their  character.  Thus, 
the  Supreme  Court  of  Tennessee,  in  a  judgment  which  reflects  credit 
upon  the  tribunal  that  pronounced  it,  declared  void  an  ordinance  of 
the  city  of  Memphis  which  ordered  the  arrest,  imprisonment,  and 
fine  of  all  free  negroes  who  might  be  found  out  after  ten  o'clock  at 
night,  within  the  limits  of  the  corporation.'  So,  an  ordinance  forbid- 
ding, under  penalty,  the  "knowingly  associating  with  persons  having 
the  reputation  of  being  thieves  and  prostitutes,"  can  only  be  sua- 
tAined,  by  construing  it  to  require  proof  of  complicity,  actual  or 
intended,  with  the  persons  named  in  the  complaint  as  the  reputed 
thieves  and  prostitutes ;  otherwise  it  would  be  void,  as  an  invasion 
of  the  right  of  personal  liberty.^     So,  where  the  common  council  of 

1  DtLftoa  t>.  Quigley,  29  N.  J.  Eq.  (2  >  H&yor  v.  WinSeld,  S  Hnmph.  (Tenn.) 
Stew.)  77  (1S7S};  see  cuea cited  in  re]<ort-  707  (1848).  The  opprensiveness  and  in- 
n's note  at  end  o(  the  opinioD.  Tbe  eqnality,  alleged  to  inralidate  a  by-law, 
ChBDCellor  in  anbatance  says  :  "The  must  be  made  apparent  to  the  conrt. 
water-norki  belong  to  the  municipatitj.  Mayor  r.  Beoaly,  1  Hnmph.  (Tenn.)  233 
•ud  nre  for  tbe  benefit  of  the  inhabitants  (1339);  St.  LauU  v.  Weber,  44  KIo.  G47 
of  the  city.  The  inhabitants  are  entitled  (18fl9).  A  by-law  prohibiting  ncine  run- 
to  the  nsa  of  the  water  on  compliance  ni'niF  ai  large  in  a  city  in  prei^nmptirely 
with  reoBoaable  regnlBtiona.  The  use  of  reasonable  as  a  sinitHry  or  police  regula- 
the  water  for  the  com  plain  aat'o  tenanta  is  ticn.  Commonwealth  v.  Patch,  97  Mass. 
ceceraary  to  the  full  enjoyment  by  him  of  221  ;  Commonwealth  d.  Bean,  14  Gray 
hii  property.     To  refuse  to  furnish  water  (M.na.i.),  G2. 

to  bis  tenant  tbem  unless  tbe  complainant         Ordinances    to   regulate    oaltings   and 

pays  a  debt  due  from  the  tenant  to  the  trades  must  not  be  unreasonable,  partial, 

city  for  water  fumiahett  to  him  elsewheie,  in  raxtraint  of  trade,  or  in  matrnTentiou 

on   premises  not  belonging  to  the  com-  of  public  policy.     Frank,  Jii  rt,  G2  Cal. 

plainant,  woalU,  obviously,  be  to  compel  G06  (1877).   Thus  a  statute  forbidding  tbe 

him  to  pay  the  tenant's  debt  as  a  coniii-  reservation  of  seats  ot  public  eitbibitioiis, 

lion  precedent  to  obtaining  the  water  for  upon   tbe  sale   of  ticki'tB  of   admission, 

hit  premises  while  occupied  by  tbe  tenant,  after  the  opeuinx  of  the  doors,  is  an  nn- 

The  r^ilatioQS  must  be  reasonable.       1  constitutional     interference    with   private 

Dill,  on  Man.  Corji.  sees.  S19,  320.     The  property.     Dist.  of  Columbia  v.  Saville, 

refosal  to  Eomish  water  to  complainant  is,  1  McArthnr,  CiBl. 

nnder  the  circumstances,  unjnsti  liable,  and         ■  St.  Lonia  v.  Fitz,  S3  UisBonri,  G82 

is  an  injury  for  which  he  is  entitled  to  re-  (1873), 
lief  in  tliis  court    High  on  Inj.  sec  787." 
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Baltiiaoie,  hy  ordinsnce,  forbade  any  person  to  erect  or  maintain,  any 
steam-eTi^rte  or  boUer  without  authority  from  tbe  mayor,  and  author- 
ized the  mayor,  upon  six  mouths'  notice,  to  revoke  any  permit  to  use 
or  maintain  a  steam-engine  or  boiler,  and  that  thereupon  the  same 
should  be  removed,  under  a  heavy  penalty  for  failure  to  remove  it, 
in  an  action  to  restrain  the  prosecution  of  a  suit  for  the  penalty  by 
one  maiDtaiiiing  a  steam-engine  after  notice  to  remove  the  same  by 
the  mayor,  it  was  held  that,  by  itself,  a  stationary  steam-engine  is  not 
a  nuisance ;  and  that  an  ordinance  which  commits  to  the  unrestrained 
will  of  a  single  public  ofBcer  a  power  practically  absolute  over  the 
use  of  steam  within  a  city,  so  that  he  might  prohibit  its  use  altogether, 
the  exercise  of  which  may  proceed  from  enmity  or  prejudice,  from 
partisan  zeal  or  animosity,  from  favoritism  and  other  improper  influ- 
ences, and  motives  easy  of  concealment  and  difBcult  to  be  detected 
and  exposed,  does  not  fall  within  the  domain  of  law,  and  is  void 
and  inoperative.* 

§  322  (256).  Miut  b»  Impwtlal,  Fali,  ud  OananL  —  As  it 
would  be  unreasonable  and  unjust  to  make,  under  the  same  circum- 
stances, an  act  done  by  one  person  penal,  and  if  done  by  another 
not  so,  ordinances  which  have  this  effect  cannot  be  sustained. 
Special  and  unwarranttd  disorimination,  or  unjust  or  oppressive  in- 
terference in  particular  cases,  is  u6t  to  be  allowed.  The  powers 
vested  in  municipal  corporations  should,  as  far  as  practicable,  be  ex- 
ercised by  ordinances  general  in  their  nature  and  impartial  in  their 
operation.' 

1  Baltimore  >.  Kadecbo,  49  Hd.  217;  (IS77);  e.C.  10 Cbicwgo  Legal  News,  379. 

B.  c.  31  Alb.  Law  Jour.  117.  So  ui  oMinance    compelling   a  railroad 

*  Buss  t>.  May ar,  &c  of  New  York,  12  company  to  station  fiagmen  wherrver  tbe 

N.  Y.  L^.  Ob*.  SS  ;  Whju  v.  Mayor,  2  railroad  ma;  cross  streets,  &&,  is  a  valid 

Swan  (Tenn.),    Se4  (1852);   De   Ben  u.  aiercide  ofli^lative  power,  as  a  police  r^ 

Gerard,  I  La.  An.  SO;  Chicago  u.  KumpIT,  ulacion  for  the  safety  of  tbe  publicaud  pas- 

4G  111.  SO;    Hudson  D.Thome,  7  Paige,  sengers  on  the  trains.  Such  ordinance  wbcn 

261 ;  Baton  Rouge  Council  v.  Cremoniui,  passed  isajuditialact,  imposing pecunUrj 

Sfl  La.  Ad.    247  ;    Eit  parU   Cliin  Yao,  burden  and  loas  on  the  railroad  company, 

60    Ca\.    7i  ;    Zanone    v.  Mouud    City,  and  is  subject  to  review  by  courts,  which 

103  111.  GS2 ;   Citizens'  Gas  k  M.  Co.   v.  will  detemiiDe  whether   tbe  power  con- 

Elwood,  1 U  Ind.  S32  (1887).     Tbe  doc-  lenvd  whs  eierciaed  in  a  legal  and  reaaon- 

trine  of  tbe  text  approved  and  applied,  able  manner.     State  v.   East  Orange,  11 

Tugnjan  d.  Chicago,  78  IlL  405  (1375).  N.  J.  L.  127.     So,  also,  a  resolution  of  a 

An  ordintDBB  prohibiling  a  parHeular  Tail-  water  board,  nnder  authority  of  a  city 

road  corporation  by  name  from  niDning  charter,  requiring  certain  consnmen  to  put 

loconiotiTeB  by  ateam  on  a  apecifled  street  in  fxpenaive  melen,  without  their  consent, 

is  valid,  and  doea  not  contravenB  the  prin-  niider  the  penalty  of  cutting  off  the  water 

cipU  stated  in  the  text.     Richmond,  &c.  for  non-payment  of  the  price  of  thetoeterib 

Bailroad  Co.  v.  Richmond,  06  U.  S.  (21  wai  declared  void  a*  beiiig  an  iuiwan«nt«d 
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§323  (257).  May  ragoUta,  but  not  iMtiBln  Trads.  —  In  England, 
certain  customs  prevail  in  prescriptive  corporations  restrictive  of 
freedom  of  trade  and  against  common  rigliL  Such  customs,  from 
long  usage  and  unknown  origin,  are  regarded  in  tbe  light  of  regula- 
tions prescribed  by  a  charter  which  is  supposed  to  have  existed,  bat 
is  lost.  Such  customs,  while  not  favored  by  the  English  courts,  are 
yet  held  legal,  but  must  be  incontrovertibly  established.  But  by 
the  Municipal  Corporations  Act  of  1835  (5  &  6  Wm.  IV.  chap. 
IzxvL  sec.  li)}    exclusive  rights  of  trading  have  been  abolished,  and 

discrimination.     Sed  Star  St«an»hip  Co.  act  in  a  partial  aud  oppresalTe  manner  ; 

t>.  Jersey  City,  16  N.  J.  L.  (16  Vroom)  therefore  it  eonnaC  leUd  particular  itidi- 

S16,  citing  the  text.  widualt  by  name,   and   require   them  to 

Ordinancei  Aotild  he  gmerai,  or,  at  all  conatrnct  pavements  or  local  improTe* 
■rents  not  duerimiTialiny  in  their  opera-  meats  in  trout  of  their  lota,  and  onut 
tion.  Thay  may,  it  ia  aaid,  impose  Snfs  othere  in  the  same  improvement  diRrir.t,  if 
on  peiBOQi  violatinf;  their  proTisions  with-  tbii  be  done  without  good  csum  or  reason 
In  the  corponitioQ  or  within  a  deeignatod  for  the  diatinution.  White  v.  Nashville, 
district  thereio,  or  in  a  certain  atreet ;  bat  2  Swan  (Tenn.),  364  {1B52);  poO,  aec  799. 
an.  ordinance  naming  oiu  individual  and  '  Ante,  chap.  iii.  sec.  S6,  and  note- 
directing  him  to  do  certain  oats  with  rs-  I'ott,  aec.  363,  note  and  caws  as  to  inonop- 
spect  to  a  baildiog  alli^^  to  be  a  nni-  oliea  and  ordinaacea  in  reatnint  of  trade, 
tance,  and  in  default  of  compliance,  im-  Criminal  eanipirada  in  restraint  of  trade 
posing  a  fine  of  a  specific  amount  npon  and  the  varioua  English  itatutea  In  respect 
him,  itu  held  to  be  nnreaeonable,  con-  thereof  are  instructively  presented  by  Mr. 
ttsry  to  eommoo  right,  and  void.  Hani-  Joatiee  Stephtn.,  3  Hist.  Criminal  Law, 
eigiality  v.  Blinean.  3  La.  An.  SS8  (184S).  cbap.  xxx.  Tbe  fact  that  certain  per- 
ComgiBre  Botant  v.  Campbell,  9  Rob.  (La.)  sons  were  engaged  in  a  particular  kind  of 
411  (1S15),  where,  without  rejieuling  an  businesa  in  a  given  locality,  at  the  time  of 
ordinance  prohibiting  ])rivata  bospitals,  the  adoption  of  an  ordinance,  would  not 
the  grant  of  permiaaioD  to  ooe  or  more  in-  authorize  the  municipal  corporation,  by 
dividuala  to  erect  euch  hospitals  waa  sua-  such  ordiDsace,  to  permit  sach  peraous  to 
tained.  And  see,  also,  Common ivealth  v.  continue  their  business,  whilst  it  prohib- 
Ooodrich,  IS  Allen  (Mass.),  515,  where  a  ited  others  from  engaging  in  the  same 
mnaicipal  regulation,  limited  in  its  charac-  bosineaa  in  the  same  locality.  Tngman 
ter,  waa  eonaiUered  valid.  Sitcb  cases  de-  «.  Chicago,  78  III.  40S  (167S). 
pend  upon  tbeii  special  drcumstance*.  A  statute  aathoriziug  municipal  an- 
TliB  test  is  that  tbe  regulation  must  be  thoritiea  to  Ucensa  and  regulate  snch  call- 
reasonable  OB  applied  to  tbe  nibject-  tugs,  trades,  and  employmenta  as  tbe 
matter.  public  good  may  leqture,  will  emporec 

If  an  onlinanceisgencral  in  its  applica-  them  to  exact  a  license  for  revenue  pur- 

tiun,  the  mere  fact  lAof  if  ^wiMifiarZyi^MU  poses,  if  that  construction  is  not  incon- 

a  partiadar  pmon  raises  no  preanniption  aistent  with   the  whole  charter  and   the 

that  it  waa  euacted  for  the  purpose  of  an-  general  legtalstion  of  the  state.     An  onli- 

Doying  him  or  depriving  him  of  his  righta.  nance  Rxing  one  rate  of  license  for  selling 

Sliiolcte  v.  Covingtou,  83  Ey.  120.     Or-  goods  which  are  within  or  in  transit  to  the 

dinancea  may  be  adapted  to  the  varying  city,  and  another  tate  far  goods  not  within 

manicipal  necessities  and  exigencies.    Cor-  or  in  transit  to  the  city,  ia  invsUd.  Frank, 

in»rton    s.   East  3l.    Louis,    78   I!I.   648  /nri^  G2  Csl.  606;  &  p.  Mayorv.  Altbrop, 

(1875);  pott,  sec  3B4.     In  exercising  its  G  Coldw.  654;  Crotiiu  v.  People,  82  N.  Y. 

power  to  require  adjacent   lot-owners  to  318  (an  ordinance  regnlating  the  slaughter 

make  local  improvementa,  the  corpomtion,  of  animals  held  valid).     Supra,  aec  818, 

it  has  been  held  in  Tamaiee,  muM  not  note. 
VOL.  I.  -  2S 
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it  13  enacted  "  that,  notwithstanding  auch  costom  or  by-law  [to  th6 
coatrary],  every  peisoD  in  any  borough  may  keep  aoy  shop  for  the 
sale  of  all  lawful  wares  and  merchandiae,  by  wholesale  or  retail,  and 
nae  every  lawful  trade,  occupation,  mystery,  and  hondiciaft,  for  bite, 
gain,  sale,  or  otherwise,  within  any  borough." 

§  324  (258).  Ciutoiiu  Id  RMtnOnt  oT  Tnd«. — In  this  eomUry 
corporations  derive  all  their  powers  from  legislative  acta  of  compara- 
tively  modem  date,  and  prMcriptive  eustovu  in  re^raint  of  trade  or 
against  covimon  right  are  unJmovm,  Ho  inconsiderable  portion  of 
the  cases  in  the  old  books  in  England  relate  to  these  customs,  their 
validity  and  mode  of  proof,  but  they  are  in  the  main  inapplicable  to 
tile  present  period  and  to  the  institutions  in  this  country,  where 
fi'ttedom  in  the  choice  and  pursuit  of  all  occupations  never  has  beea 
denied.  The  inapplicability  of  the  English  decisions  is  noticed  ly 
Mr.  Justice  Dewey,  in  delivering  the  opinion  of  the  Supreme  Gonrt 
of  Massachusetts  in  an  important  case  involving  the  validity  of  an 
ordinance  of  the  city  of  Boston  regulating  the  use  of  hackney  coaches 
and  other  vehicles  within  the  city.  He  observes  that  "in  the  argu- 
ments addressed  to  the  court,  the  question  was  somewhat  discussed 
as  to  the  power  incident  to  municipal  corporations  to  create  by-Iawa 
of  the  character  here  adopted  ;  and  a  reference  was  made  to  various 
cases  in  the  English  courts,  where  questions  of  this  nature  had 
arisen.  Upon  examination  of  those  cases  they  will  be  found  less 
important  and  less  satisfactory  as  guides  here,  inasmuch  as  it  is  quite 
obvious  that  in  many  of  them,  and  particularly  those  where  the 
ordinance  seemed  most  questionable  as  not  being  within  the  ordi- 
nary exercise  of  municipal  authority,  the  by-laws  were  sustained 
upon  the  ground  of  ancient  and  long-continued  usage,  ripening  into 
a  prescriptive  right  on  the  part  of  the  municipal  corporation."  But 
"  no  such  ground,"  he  adds,  "  can  be  urged  here ;  and  the  present 
ordinance,  if  sustained  at  all,  must  be  shown  to  be  authorized  by  the 
express  provision  of  the  charter,  or  be  derived  as  an  incidental  power 
resulting  from  its  incorporation  as  a  city,  or  be  found  in  some  gen* 
eral  or  special  statut*."  • 

)  ConiTTioniTettlth  f.  Stodder,  2  Cnsh.  as  will  avthorite  one  city,  onlera  it  bu 

(Muss.)  1162,  668  |184S).     See  aa  to  Eng-  express  and  direct  anthorit;  lo  lo  do  ftom 

liah  decisioTiH,  remarks  of  AAofJes,   ,T.,  in  the  legislature,  to  pass  an  otdinaoM  Tt- 

}Ier7j>  V.  Shu  Francisco,  S3  Cal.  131,  US  i^niring  the  inhabitants  of  other  tovns  to 

(1867).     Foal,  sec.  362.  note.    In  the  case  ahtain  fratn  it  s  license  before  exercising 

first  cited  the  fiourt  decided  tlist  tlie  busi-  that  emidoyment  in  carrying  petsons  to  ot 

nevaof  camjiTUi  ptrnnm /it  hire  from  town  from  it.     Such  an  ordinance  wm  consid- 

to  town  in  stage-coaehes  and  omnibuses  ia  ered  to  be  an  unnecessary  restraint  open 

not  ao  far  a  territorial  or  local  oceafatioQ  buinen,  and  is  not  binding  upon  citizen* 
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§  325  (259).  Most  not  oontnivuw  Conunon  Right.  —  An  ordi- 
nanee  cannot  legally  be  made  whvA  contravenes  a  common  right, 
unless  the  power  to  do  so  be  plainly  oonfeired  by  a  valid  and  com- 
petent legislative  grant ;  and  in  cases  relating  to  such  a  right,  au- 
thority to  regulate,  conferred  upon  towns  of  limited  powers,  has  been 
held  not  necessarily  to  include  the  power  to  prohibit.^  Thus,  in 
Connecticut,  it  is  held  that  every  one  has,  presumptively,  a  cotnmim- 
law  right  to  fieh  in  navigable  rivers,  and  that,  though  every  town 
may,  by  statute,  have  the  power  to  make  by-laws  to  regulate  fish- 
eries of  clams  and  oysters  within  its  limits,  yet  this  power  does  not 
authorize  a  by-law  prohibiting  all  perions  except  its  own  inhabitants 
from  taking  Hbell-fish  in  a  navigable  river,  within  the  limits  of  such 
towo ;  such  a  by-law,  being  in  contravention  of  a  common  right,  is 
void,' 

§326  (260).  Bam*  anbjeot. —  But  there  is,  however,  no  coniTTum 
right  to  do  that  which,  by  a  valid  law  or  ordinance,  is  prohibited  ; 
and  hence  courts  will  not  declare  an  authorized  ordinance  void  be- 
cause it  prohibits  what  otherwise  might  lawfully  be  done.  In  dis- 
cussing the  subject,  Mr,  Justice  Evans  iUusttates  it  in  this  wise ; 
"  If  there  was  no  law  interfering,  the  butcher  might  kill  his  beeves 
and  hogs  in  the  street  If  the  butcher  could  do  it,  any  man 
might,  and  it  might,  therefore,  be  said  to  be  a  common  right ;  but 
when  the  law  prohibited  it,  it  was  no  longer  a  common  right.  A 
legal  restraint  may  be  imposed  on  a  few  for  the  benefit  of  the 
many."  ^    Therefore,  while  ordinances  which  unnecessarily  restrain 

of  athsT  places.     The  court  doei  not  qnce-  Tiiylor  «.  Griiwold,  2  Green  {N.  J. ),  22S 

tian  the  right  of  the  city,  bf  reflsoaabU  (lS31]i  ante,  ua.  89,  and  note, 
by-lnws,    to   require   iji/tabitanU,   whose         1  Taftor  d.  Griiwold,  2  Green  (N.  J.), 

Inuinese  U  local  and  carried  on  withia  2S2  (1831);  SUte  v.  Hott,  61   Md.  267  1 

the  dty,  to  obtain  a  licauxe  berorr  exercu-  HiUiken  v.   Weatberfard,   Si  Tex.   SSS, 

ittg  certain  emploTmeals.     Per  Deviqi,!,,  where  an  ordinance  prahibiling  the  rmt- 

Comnjonwealth  o.  Stoddor,  2  Cash,  (Mim, )  ing  of  private  prapertif  to  lawd  women  w»b 

543,  S7G :  see  alio  Nnpiiian  v.  People,  19  declared  void. 

Uich.  332   (18S0);  Burling  v.  West,   29         ■  Harden  r.  Noyes,  G  Conn.  391  (1S24); 

Wia.  307  ;  8.  c.  9  Am.  Rep.  fi7fl  (1871);  Peck  e.  Lockwood,  G  Da;  (Conn.),  22  ; 

R\y<a  t>.  Appleton,  24  Wis.  542;  Taylor  "Willard  v.   Killingworth,  8  Conn.   247  j 

V.    Pina    Bluff,    34    Ark.    603    (Ficessive  Clason  «.  Milwnnkee,  SO  Wis,  31fl.     The 

chnrga  for   weighing  cotton)  ;  poit,   sec.  ^nenil  walfsire  clause  does  not  authotixe 

369.  the  imposition  of  a  licenae  tax  for  engaging 

Whenever  a  by-Uw  seeks  to  aJUr  a  melt-  in  a  lawful  businpss,  —  mle  of  Umnnade, 

lett'ed  and    fundamental  priiieiple  of  the  cake,  4c.,  at  temponiry  atandi  onairiewalk, 

eommtov  law,  or  to  ratahlish  a  rale  interfer-  Barling  tp.  West,  29  Wis.  307  (1871);  a.  0. 

in{(  with  the  rights  of  indiviiluali  or  the  0  Am.  Rep.  G7fl ;  see  poff,  see  387  ;  owte, 

public,  the  power  to  do  so  must  come  from  aec.  89. 
pUIn   and   direct   legislative    enactiaant.         ■  Ftr  Bvmt,   J.,  in  GiVj  Council  *, 
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trade  or  operate  oppressively  upon  individuals  will  not  be  anstained, 
yet  such  as  are  reasonably  calculated  to  preserve  the  public  health 
are  valid  although  they  may  abri'ige  individual  liberty  and  indi- 
vidual rights  in  respect  of  property.'  Accordingly,  in  a  populous 
city  an  ordinance  is  valid  as  a  sanitary  regulation  which  prohibits 
the  pvrchaaing  of  carcasses  of  animals  for  boiling,  steaming,  or 
rendering  the  same,  and  the  rendering  and  steaming  of  the  same, 
within  the  city,  except  in  certain  enumerated  cases  and  under  speci- 
Sed  conditions  of  a  reasonable  character.^ 

§  327  (261).  Taltdlty  ta  for  tbe  Court,  ud  not  tba  Jott,  to 
determln*.  —  Whether  an  ordinance  he  reasonable  and  consistent 
with  the  law  or  not  is  a  queslion  for  the  court,  and  not  the  jury,  and 
evidence  to  the  latter  on  this  subject  is  inadmissibla  But  in  deter- 
mining this  question  the  court  will  have  to  regard  all  the  circum- 
stances of  the  particular  city  or  corporation,  the  objects  sought  to  be 
attained,  and  the  necessity  which  exists  for  the  ordinance.  Begula- 
tious  proper  for  a  large  and  prosperous  city  might  be  absurd  or  op- 
pressive in  a  small  and  sparsely  populated  town,  or  in  the  country.' 

Ahr^ns.  *  Strob.  {3.  C.)  Law,  2^1,  257  'beiiig unrMaonable  in  the  eiewiieof  it." 

(1850);  City  Conncil  o.  Baptist  Church,  Per  Lawrit,   J.,   Fisher  n,  Harriabn^  2 

A.S06,SI0;  Peoriav.  CHlhoun,  2alIl.S]7,  Gnuit  (Pa.)  Cases,  SSI  (XZhk);  a.   F.  St. 

(186a);  St.  Paul  P.  Colter,  12  Minn,  il,  Louia    e.    Weber,   14    Mo.   fii7.      "Th« 

(1866).  eourta,"  »ays  Iktcty,  J.,  "doubtleaa  1*t« 

1  Text  approved.  State  v.  Holcomb,  68  the  power  to  deny  effect  to  a  by-ltw  ob- 

Iowa,   107  ;  Commonweal^  v.  Patch,   87  DOlions  to  the  objection  that  it  i*  unrea. 

Usia,  221.  Bonable.     It  is,   liowerer,  a  power  to  b« 

*  Sutee.  Fisher,  52  Mo.  174(1873).  cautiously    ei«rcised,"    espedally   whera 

•  KneedleT  ■.  Norristown,  100  Pa.  St.  the  question  is  a  practical  one,  —  for  et- 
S68,  appioring  text.  Bacon  Abr.  tiL  By-  umpla,  the  length  of  time  ivhLch  ought  to 
Law  ;  Commonwealth  v.  Worcester,  S  Pick,  be  allowed  to  vehicles  to  remain  in  Uia 
(UasE.)  462  <1SS^);  Paxson  d.  Sweet,  1  street,  and  ai  to  which  the  city  aatbori- 
Green  (N.  J,).  19*  (18a2);  Vandine,  Peti-  ties,  it  is  to  be  presumed,  can  judge  bet- 
tioner,  ftc,  0  Pick.  (Mass.)  187  (1E28).  ter  than  the  coart.  Commonwealth  o. 
Boston  D.  Sbaw,  1  Met.  (Mass.)  130,  136  BoberlAon,  G  Cash.  (Uaas.)  488,  442  (18S0). 
(1840);  Austin d.  Murray,  IflPick.  (Mass.)  See,  also,  Vintnera  n.  Passey,  1  Burt.  289  j 
121,125(1834);  Hudsonv.Thome,7Paige  Workingbam  v.  Johnson,  Caa.  temp. 
Ch.  (S.  Y.)a61;  Commonwealths.  Stod-  Hardw,  285;  Poulters'  Co.  o.  Phillipa,  0 
der,  2  Caah.  (Mass.)  562,  575  (1848);  Birg.  N.  C.  314;  St.  Paul  «.  Collar,  IS 
Commisaionera  f.  Qas  Co.,  IS  Pa,  St  318  ;  Uinn.  41 ;  Commonwealth  v.  Patch,  67 
Dunham  d.  Rochester,  5  Cow.  (S.  Y.)  462,  Mass.  221. 

465  (1826);  Buffalo  v.  WelMter,  10  Wend.  The  doctrine  of  the  text  that  the  valid- 

(N.   Y.)   100:   Brooklyn   v.   Breslin,   67  jty  of  a  by-law  is  in  all  cnjrj  a  jHetfwn/or 

N.  Y.  591,   596  (1874);  Frank,  /n  re,  53  tt^  court,  and  that  evidence  to  the  jury 

Cal.  606,  approving  text,     Aiiit,  sec.  319.  ia   inadmissible,  haa  hem  denied  by  tiie 

"Where  the  municipal  legislature  haa  Supremo  Conrt  of  Witamtin,   which,  in 

authority  to  act,  it  must  be  governed,  not  Clsson  «.  Hilwankee,  SO  Wia.  Slfl  (1872) 

by  onr  discretion,  bnt  by  its  own  ;  and  wo  (involnng  the  validity  of  an  ordinaiire 

■hall  not  be  baaty  in  convicting  them  of  to  protect  tha  bwlmr,  ud  also  the  city. 
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§  328  (262).  tiegUlfttlve  Aathority  to  adopt  what  would  otbar- 
wtae  be  nnieaaonabla  Ordluauoes. — Whera  the  legislature,  in  terms, 

eon/ers  upon  a  municipal  corporation  the  power  to  pass  ordinances 
of  a  spedjied  and  defined  character,  if  the  power  thus  delegated  be 
not  in  conflict  with  the  Conatitution,  an  ordinance  passed  pnrau- 
ant  thereto  cannot  be  impeached  as  invalid  because  it  would  have 
been  regarded  aa  unreasonable  if  it  had  been  passed  under  the  inci- 
deotal  power  of  the  corporation,  or  under  a  grant  of  power  general 
in  its  nature.  In  other  words,  what  the  legislature  distinctly  says 
may  be  done  cannot  be  set  aside  by  the  courts  because  they  may 
deem  .it  to  be  unreasooable  or  against  sound  policy.  But  where  the 
pover  to  legislate  on  a  given  subject  is  conferred,  and  the  mode  of 
its  exercise  is  not  prescribed,  then  the  ordinance  passed  in  pursuance 
thereof  must  be  a  reasonable  exercise  of  the  power,  or  it  will  be 
pronounced  invalid.^ 

§  329  (263).  Mut  ba  aonslateat  with  PnbUo  IioeUIbUto  P0U07. 
—  The  rule  that  a  municipal  corpomtion  can  pass  no  ordinance 
vliich  conflicts  with  its  charter  or  any  general  statute  in  force  aud 
applicable  to  the  corporation,  has  been  before  stated.'  Not  only  so, 
but  it  cannot,  in  virtue  of  its  incidental  power  to  pass  by-laws,  or 
under  any  geueral  grant  of  that  authority,  adopt  by-laws  which  in- 
fringe the  spirit  or  are  repugnant  to  the  policy  of  the  State  as  de- 
clared in  ita  general  legislation.  This  principle  is  well  exemplified 
by  a  case  in  Ohio,*  in  which  incorporated  towns  were,  by  statute, 

from  inundation  by  prawrring  tha  than  Lonin,  atlthorizinf;  the  city  acthoritiet  "  to 

or  beach),  conaidered  it  to  be  no  riolatioa  r^ulata,"  and,   by  coDBtmctian,   to  "pet- 

of  principle,  in  a  case  wbers  the  rsason-  mit  batody  Aoiuu,  and  the  objectioD  made 

ablenew  of  the  onlinnnce  depended  apon  by  counael  to  aa  ordumnce  licensing  sack 

extrinaic  facta,  to  Kubmit  tfl&timatiy  to  tha  hooses,  Ndploti,   J.,  laya  :  "It  is  nnked 

jnry  bearing  upon  the  reasonablenesa  of  aaaiimption  to  any  that  any  matter  allowed 

the  requiremeata  of  the  ordinance.     But  by  the  legislatnra  !b  against  pnblic  policy, 

the  arganient  of  the  counsel  for  the  city,  The  best  indicatioos  of  public  policy  are 

that  thia  view  makea  the  same  by-Uw  to  be  found  !□  the  enactments  of  the  Ugis- 

"vilid  in  one  caee  and  invalid  in  another,  lature.     To  >iy  that  such  a  law  is  of  an- 

according  to  the  Tarytng  weight  of  teati-  nanal    tendency  is   diarespectful    to   the 

raony  and  the  varying  views  of  juries,"  legislature,   who,  no  donbt,   deaigned   to 

■eems  unanswerable,   and  the  teit  states  promote  the  tnorsls  and  health  of  the  citi- 

probably  the  true  dootrine.    See  Glover  on  lens.     Whether  the  ordinance  in  question 

Corp.  297,  and  cases  in  this  note.  is  calculated  to  promote  the  object  JH  a 

1  Peoria  v,  Cslhonn,  29  111.  S17  (18S2);  question  with  which  the  conrts  have  no 

St.  Paul  f.  Colter,  12  Minn.  11  (1866)  ;  concern,"   when   the  legislative   wilt   hu 

Brooklyn  p.  Breslin,   67  N.  T.   591,   598  been  plainly  expressed.    Stale  v.  Clarke, 

(mi):  A  Coal.  Float  B-Jeffersonville,  112  6i  Mo.  17,  88(1873). 

Ind.   15 ;  Breninger  c  Belvidsre,   14   N.  *  See  ante,  aeca.  SB,  317,  S19. 

J.  L.  3S0 ;  pott,  seo.  420.     Speaking  nf  a  ■  Marietta    v.   Fearing,    8    Ohio,    431 

proTiaion  of  the  ohartar  of  the  city  of  St.  {1S31).     See  alao  Qnmd  Bapjda  Electric, 
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prohibited  from  svbfeeting  stray  animals  owned  by  persona  not  resi- 
dents of  such  towns  to  theit  corporation  ordinances.  It  was  held 
that  an  ordinance  operating,  not  on  the  animals  but  on  the  non-resi- 
dent owner,  in  the  shape  of  a  penalty,  violated  the  spirit  of  the 
statute,  and  was  void.  So,  in  a  later  case  in  the  same  State,  it  was 
shown  that  the  general  policy  of  the  State  was  to  allow  animals  to 
run  at  large;  aad  it  was  ruled  that  a  municipal  corporation  with 
power  to  pass  "  all  by-laws  deemed  necessary  for  the  well-regulation, 
health,  cleanliness,  &c.,"  of  the  borough,  and  with  power  to  "  abate 
nuisances,"  had  no  authority  to  pass  a  by-law  restraining  cattle  from 
running  at  large,  such  a  by-law  being  in  contravention  of  the  gen- 
eral law  of  the  State.^ 

§  330  (264).  Bama  anbleot.  —  The  general  statutes  of  the  State 
abolished  the  system  of  inspecting  hay,  and,  in  the  place  of  it,  the 
seller  was  required  to  prepare  the  article  for  market  in  a  particular 
manner,  at  the  peril  of  being  subjected  to  certain  designated  penal- 
ties. Id  other  words  he  was  at  liberty  to  dispose  of  his  bay  without 
inspection  if  he  chose  to  do  so.  Under  these  circumstances,  it  was 
decided  that  a  city  ordinance,  prohibiting  the  sale  of  pressed  hay 
without  inspection,  was  void,  because  it  conflicted  with  the  laws  of  th* 
State  upon  the  same  subject' 

&c.  Co.  V.  Grand  Hapidi  Edison,  ftc.  Co.,  cues  of  necessity,  chsrit;,  &c.,  ptobilntcd 

83  Fed.  Rep.   659 ;  £e  parte  Chin  Yan,  the   opening  of   shops    Tor    hnainein  on 

eo  Cal.  78  i  Baltimore  e.  Schftrf,  51  Hd.  Sunday.     Followed,  Thompson  v.  Hoimt 

469.  Vemon,  11  Ohio  St.  688,  sdjudging  an  or- 

t  Collins  V.  Hatoh,  ISObio,  GS3  {1S19).  dinanca  to  be  invalid  becanae  incoiwsteQt 

But  in  Illmoit  it  has  been  decided  that  a  witb  the  liquor  law  of  the  State.    And 

town,  mthoriied  b?  its  oharter  to  declars  tM  Adamsc.  Mayor,  &c.,  29  Ga.  66;  Sill 

what  should  be  nuisances,  and  to  provide  v.  Coming,  1  E.  P.  Smith  (IG  N.  Y.),  297; 

for  the  abatement  thereof  by  ordinanca,  Ciuoiiuiati  r.   Gwytine,   10    Ohio,    193 ; 

niay  pass  an   ordinance  declaring  notiu  Wood  d.  Brooklyn,  14  Barb.  (N.  Y.)  426; 

running  at  large  within  the  oorponttion  Harkle  v.  Akron,  14  Ohio,  SSS ;  Thonm 

to  be  nniaancea,   and  providing  for  the  v.  Bichmond,  12  WaU.  SIS  (1S70).     Bnt 

taking  np  of   the    same,   Ac.,   and  this  a  corporation  may.  In  some  cases,  consiet- 

thoogb  nnder  the  laws  of  the  State  the  ently  with  genenl  1b«,  /urther  ngiiiait  by 

owners  of  stock  msy  lavfally  allow  it  to  ordinance  antijeets  already  regulated  by 

run  at  \«.tge  upon  the  common,  the  conrt  atatnta     Hnddleson  t.  Ru£d,  fl  Ohio  St. 

regarding  the  power  named  in  the  charter  804 ;  Rogers  v.  Jones,   1  Wend.  {N.  Y.) 

aa  abridging  or  Umiting  any  right  of  com-  837;    State   v.    Welch,    S8    Conn.    316 

mon  which  might  otherwise  exist.     Rob-  (1S66). 

erts  «.  0«le,  30  111.  459  (1863).     By-laws  «  Msyor,  &c.  of  New  York  ».  Nicbola, 

whiph  rontravene  the  policy  of  the  gen-  *  HiU   (N.   Y.),   209  (1843).     Compara 

er>l  aUtutesof  the  State,  by  undertaking  Mayor*.  Hyatt,  8  E.  D.  Smith  (N.  Y.), 

to  punish  acts  which  those  statntei  au-  ISO  j  Rogers  *.  Jonea,  1  Wend.  (N.  Y.) 

thorize,  are  void.     Canton  d.  Nist,  9  Ohio  887.     Construction  of  power  to  appoint 

St.   489,   holding  void  a  by-law,  which,  weighmaslers.     Hoffmann.  Jersey  City, 

disregarding  the  lUtutoty  esoaptions  of  84  H.  J.  L.  172  [1870). 
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Of  tht  SijniTig,  Publication,  and  Recording  of  Ordinances. 

§  331  (265).  Blgniug,  FubUoatton,  and  Roooidlnt  —  When  ordi- 
naucea  are  rtguirad  to  be  pablished  before  they  Bhall  go  into  effect, 
this  requiiement  is  eaaential,  aod  the  publication  most  be  in  the 
designated  mode  Until  such  publicBtion  be  made,  or  until  they 
have  gone  into  operation,  no  penalty  can  be  enforced  under  them.' 
Whether  the  mayor's  signature  ia  essential  to  the  validity  of  an  ordi- 
nance depends  upon  the  charter ;  but  unless  made  essential,  such 
provisions,  where  the  ordinance  is  duly  enacted,  have  sometimes 
been  i^arded  as  directory.' 

>  Bunatts.  Newark,  28  111.  02(1892);  Uw  without  pablication.      Schweitzer  «. 

Conboj*.  Iowa  Cit;,  2  Iowa,  90  (1S65);  Liberty,  82  Ma.   309.      When  no  provi- 

Higlef  B,   BuDce,   10  Conn.  667  (IS35);  *io*  toe  the  publvuatioa  or  ordiniuicee  is 

Meyer  e.  Fromm,  103  Ind.    20tl  j   Nape  coatuued  in  a  ejiecial  charter,  the  pramul- 

V.  Eaaterby,  61  Cd.  SOB  ;  Wuln  d.  PhU-  gatiou  shoald  be  msoiiably  eafficicDt  to 

adelphia,  99   Pa.   St.  930  ;  Schwartz  a.  notify  all  partieg  Interested,  tuid  the  pre- 

Oihkoeh,  GS  Wia.  ISO.     Specified  moA  qf  mmptioii  ia  in  favor  oF  the  TeBaouablenou 

jntUisAtRj/  tlH  proueedingB  of  the  oonuoil  of  the  time  adopted  by  the  corporatioa, 

is  eaeeattal.     Sute  «.  Hobokeo,  9  Vroom  which  ojuat  prevail  onlesa  countervuiling 

{38  N.J.  L.},  110;  lb.  US;  Hoboken  *.  hcU  are  proved.    Pittav.OpelikB,  79  Ala. 

Gear,  3  Dutch.  (N.J.)  2eS.     Failars  to  G27,  which  fartlierdecideB  thata  provUriOD 

publish  ordiaance  held  not  to  affect  va-  for  publicatiou  coutained  in  a  general  law 

lidity  ot  bonde  iaiued  under  a  aubeequent  applies  0111;  to  municipalities  orgaDizadun- 

act  authorizing  the  eorporation  to  incur  a  der  that  law.     Pablication  held  not  natt- 

debt.     Amey  *.  Allegheny  City,  24  How.  aory  tokdn  net  requirtd  by  the  charter,    /n 

8t4  ;   Clark  «.   Janesville,   10   Wia.    138  n  Guerrero,  89  Cal.  88.     lu  HasKufiuKiU 

(1859);   State  «.   Newark,  1  Troom  (SO  a  pnwjjtimfj/ariliniuic*  for  the  publication 

S.  3.  L.),  303  ;  People  v.  San  Franclsvo,  of  oidinancea  ia  held  to  be  diredory,  and 

27  CaL  655.     Where  publicatioii  for  jEm  not  a  condition  [irecwlent  to  their  validity. 

mecarim  day*  in  required,  a  publication  Commonwealth  T.  Davis,  140  MaAS.  485. 
lor  fire  euccesaive  week-days  is  sufficient,  *  iiUnchard  d.  Bissell,  11  Ohio  St.  96, 

thoagh  a  Sunday  intarrenes  whan  no  paper  101,  103  (1860);  Striker  «.  Kelly,  7  Hill 

ia  itaued.     Sa  parU  FUke,  72  Cal.  126.  (N.  Y.  ].  S  ;  Elfflendorf  v.  Uayor  of  New 

Publication  in  a  newspaper  published  eitlji  York,  25  Wend.  {N'.  Y.)  393.     See,  how- 

n  Saadag  held  valid   under   the   Ohio  ever,  Cuubaj'  «.  Iowa  City,  lupra ;  State 

•tatate.     Haatings  v.  Culumbua,  42  Ohio  v.  Newark,  1  Dutch.  (S.  J.)  399;  State  t. 

fit.  US.     Under  •  charter  forbiddiug  th«  Hudson,  S  Dutch.  (S.  J.)  475  ;  Kepner 

inenaae  of  aalariea  daring  terme  of  of-  v.  Commonwealth,  40  Pa.  St.  124  ;  State 

floa,  and  providing  that  ordinances  should  v.  Jersey  City,  1  Troom  (SO  K.  J.  L. ),  93  ; 

lut  laJet  *gKt  until  aftar  publication  for  Creightou  v.  Mansoo,  27  Cal.  SIS  ;  Taylor 

twenty  days,  an  ordinance  reapecting  aala-  »■  Falmw,  SI   Col.   241  ;   Day  «.  Jersey 

riaa,  adapted  before  a  term  begun,  but  the  City,  19  N.  J.  Eq.  412  ;  State  e.  Jersey 

last  pnbUeatioQ  of  which  waa  after  that  City,  I  Troom  (30  N.  J.  L.),  93 ;  lb.  143  ; 

time,  was  held  to  fie  the  lalariea  for  that  State  v.  Newark,  S  Dutch.   (N.  J.)  185 

tnm.    Stnhr  *.  Hoboken.  47  N.  J.  L.  (IS  (1870)  \  Oaa  Co.  e.  San  Francisco,  6  Cal. 

Vroom)   1*7.      Where   the   charter   pro-  190 ;   State  e.   Henderson,  38   Ohio   St, 

vidad  that  a  fo.ilvn  to  publiih  shonld  not  644 ;   Wain  ■.   Fhiladelphia,   99   Pa,   3L 

make  onlluancaa   void  nnlesa   the   delay  830  ;   Opelouaas  n.  Andrus,  37  La.   An. 

caused  them  to  operate  retroepectivaly,  699  i  New  York  k  N.    F,.  R.   R.  Cn.  i'. 

it  wai  bald  that  an  ordioauce  became  •  Watetboiy,  GSConu.  19  (holding  uLio  tliul 
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§  332  {2G5).    Altarnat*  Mod«B  of  PnbUoation.  —  When  aUeniata 
modes  of  publication,  of  a  by-law  are  allowed  by  statute,  aud  the 

statute  reciuirea  the  cmyoration  to  direct  which  mode  shall  be 
adopted,  a  publication  made  by  order  of  the  clerk,  without  direction 
from  or  selection  of  the  mode  having  been  made  by  the  corporation, 
is  not  valid.* 

§  333  (267)-    Tlm«    ot    PubUcstlon. — A  municipal  charter  re- 
quired every  ordinance  to  he  published  for  the  space  of  twenty  dayt 

the  bet  tbit  thare  was  >  practice  of  treat-  Pa.  St.  113.     Where  the  charter  Ttqvirtd 

ing  Totas  of  tbe  codiiood  council  as  ap-  Vit  mayor  (a  tign  ardinaiuxt  or  return 

proved  hj  the  mayor  unlesa  disapproTod  them  within  five  days   with   hid  reaaons 

in  writing,  was  immaterial).     See  ante,  for  not  doing  to,  an  ordinance  paued  bj 

chapter  on  Corporate  Meetings,  sec.  203.  the  eooDcil,  hnt  which  was  not  signed 

SiKniag  miimU*  not  equivalent  to  signing  nor  returned  bj  the  mayor,  was  held  in- 

rsaolntiou,  when  Utter  ia  esiential.     Gra'  Talid.     In  n  Standiford,  S  Hackey  (Diat. 

ham  V.  Carondelet,  33  Mo.  3S2  (1862);  of  Col.),  549,  and  see  PennaylTania  Globi 

but  Bee  Wootlrutr  v.  Stewart,  SS  Ala.  20fl,  Gas  Light  Co.  «.  Scranton,  97  Pa.  St  fiSS. 

where  signing  minutes  was  held  sufficient.  Injutution  dott  not  lit  to  prevent  a  mayoi 

Wiien  to  bu  signed.     Miles  v.  Bough,  3  from  signing  an  ordinance,  even  when  tha 

Galv  &  D.  119  ;  iDglis  V,  Railwa;  Co.,  IS  intended  Ordinance  isarepesl  of  one  under 

Eng.  Law  k  Eq.  65.     Where  another  offi-  which  a  valid  contract  has  been  entered 

cer  U  cx-offiaU)  clerk  of  the  council  his  into.     Now  Orleans  Elevated  By,  Co.  •• 

stature  to  an  ordinance  as  ■■uleik   of  New  Orleans,  39  La.   An.   127.     Aa  to 

tbe  council "  is  a  proper  anthentication  of  what  may  be  considered  »nfieient  prvqfot 

it.     Ill  Tc  Guerrero,  69  Cal.  SS.     A  le^a-  an  ordinance  having  been  signed  by  the 

lative   provieiou  requiring   the  preMing  mayor,  see  Knight  v.  Kansas  City,  St.  J.  k 

q^Ktr  of  the  council  tu  sign  all  ordinances  C.  B.  R.  R.  Co.,  TO  Mo.  231.     Bonds  of  ■ 

is  directory  in  ita  nature.     If  regularly  city  aigned  by  an  ei-mayor  held  invalid, 

pasaed,  an  ordinance  is  valid,  though  not  Coler  v.  asbame,  131  U.  S.  162  (ISSB). 

thiiii  authenticate  J.     It  la,  oF  course,  com-  '  Higleyn.  Bmice  (restraining  cattle), 

pi'tent  for  the  legi^lnture  to  make  the  sig-  10  Conn.  13G  )  s.  c.  Ih.  G67  (IE3G).    Tha 

n.iture  an  essential  condition  of  validity,  lacguaga  of  the  statute  was  thia  :  "  Such 

Bhiiichanl  u.  Biasell,  11  Ohio  St.  06,  101,  by-laws  shall  not  be  in  force  until  pnb- 

103(IS60];  Fisher  V.Graham,  1  Cin.  (Ohio)  lished  four  weeks  in  a  newspaper  printed 

113  (1870);  anU,  aec.  293,     See  State  v.  in  such  town,  or  in  the  town  nearest  to 

Newark,  1  Dutch.  (N.  J.)  399.    Signature  such  town  in  which  a  newspaper  is  printed, 

or  mayor  not  eaaeutial  under  general  in-  or  in  some  other  newspaper  generally  cir- 

cnqioration  laws  of  Indiana.     Martindale  calated  in  the  town  where  such  by-Uw  is 

f.  Palmer,  62  Ind.  *U  (1878).    No  muni-  BuAe,  at Oe  taum  ihall direct."    Rev.  1821, 

tiiwl  ordinance  is  landing  unless  signed  by  p.  468.     Htld,  that  the  lovm  must  point 

the  mnyor  and  promulgated  in  tha  English  ont  one  of  the  three  descriptions  of  newa- 

liinguBge.    Breaux's  Bridge,  /n  re,  30  La.  pspera  in  which  tha  by-law  ahould   ba 

An,  1105  ;  an/<,  sec.  271,  note.     Whera,  printed.     li.     Mode  of  publication  under 

ty  mittakt,  tbe  date  of  approval  by  the  the  general  incorporation  law  of  lllinait 

mayor  was  entered  as  of  a  day  prior  to  the  of  1S72.      Byara  v.  Mt  Temon,  77  HI. 

passage  of  an  ordinance,  it  was  held,  in  a  4fl7  [1S75).    Special  provisions  construed. 

suit  to  collect  a  tas  under  the  ordinance,  Phillips,  In  re,  80  N.  T.  16  (1875);  Ba»»- 

thnt  na  nil  otliiT  requiaites  had  been  com-  ford.  In  re,  BO  N.  T.  609  (1872).     Ceitifi. 

plied  with  and  no  one's  rights  had  been  eateof  city  elerkordnepnhlicationnotoom- 

prrjuiliceil,  the  validity  of  tbe  ordinance  petont  evidence  unless  made  so  by  statute, 

was  not  affected.    Allentown  tr.  Orim,  109  B.  R.  Co.  v.  Engls,  76  lU-  S17  (1876). 
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in  at  least  one  newspaper  before  it  should  go  into  effect ;  and  it  was 
lield  that  an  ordinance  would  go  Into  force  in  twenty  days  after  its 
publication  in  the  6rst  number  of  the  paper ;  that  twenty  days  need 
not  intervene  between  the  first  and  last  insertions  ;  that  it  is  clearly 
auflicient  if  it  be  [jublished  in  each  number  of  the  paper  issued 
within  the  twenty  days,  and  probably  sufhcient  if  there  is  but  one 
insertion,  twenty  days  after  which  the  ordinance  will  go  into  effect.* 
Where  an  ordinance  has  been  once  duly  publiahed,  and  it  is  after- 
wards included  in  a  revision  or  digest  of  oidinances,  no  additional 
publication  is  necessary.' 

§  334  (268).  Proof  o!  Pnblte«tion.  —  A  charter  provided  that  no 
ordinance  should  he  in  force  until  puolished  in  some  newspaper  of 
the  place,  and  also  declared  that  ordinances  should  be  sufKcienlly 
proved  in  any  court  (among  other  modes)  by  a  printed  copy  taken 
from  the  newspaper  or  printed  pamphlet  in  which  the  same  bad 
been  published,  provided  the  same  purports  to  have  been  done  by 
authority  of  the  corporation.  Under  this  provision,  the  production 
of  a  newspaper  published  in  the  town,  containing  what  appears  as 
an  ordinance,  with  a  caption,  "  Published  by  Authority,"  duly  signed, 
is  evidence  of  the  existence  and  adoption  of  the  ordiuance.'  So 
where  the  charter  provides  that  ordinanees  pvblisJud  by  authority  of 
the  corporation  shall  be  received  in  evidence  without  further  proof, 
a  book  of  ordinances,  purporting  to  be  thus  published,  is  competent 

>  Hobokea  v.  Oear,  S  Dntcb.  (N.  J.)  whioh  van  in  fbi««  befora  itwu  in*d«." 

i65  (1SS9).     Where  a  city  is  reqnired  to  8t  Louii  *.  Aleiauiler,  E3  Ho.  609.     Ei- 

promulgaU  tta  onlinuicea,  it  is  sufficient  to  captiun  to  rule,  see  Emporia  v.  Norton,  IS 

pabliah  them  in  the  nevapaper  in  vliich  Ean.  2Sfl  (1S7S). 

tha    ordinancea    are    utuatty   publiahsd,  '  Block  e.   Jackaon'rille,   S6   111.   SOI 

thoogh  thers  may  be  other  newspaper*  (1S35).      Authorized  book  of  ordinance* 

vithin  the  city.     TruchelnC  v.  City  Conn-  ii  prima  facie  evidence  of  due  passage  and 

cil,  1  Nott  k  McC.  (B.  C.)  227(1818);  pnblication  of  the  ordinancea  therein  con- 

and  see  caaea  noted  in  aer.  SSI,  note,  anU.  tained.     Prell  v.  IfcDonald,  7  Ean.  42« 

*  St.   Lonia  v.   Foeter,   C2   Mo.    CIS  (1871);  B.  c.  12  Am.  Rep.  42S.     Ser  Pen> 

(1873).     "It  would  be  of  the  moat  mie-  dergast  o.  Pern,  20  111.61,     Proof  of  pnb- 

chievons  eonseqaence   to   hold  that  ths  lication  under  apedal  charter  proTiaion. 

rerlsion  of  a  law  had  the  effect  of  making  St.    Charirs   v.    O'Malley,   18   lit.    407; 

the   revised   law  entirely  original,  to  be  Moss[>. Oakliind, 88 lil.  100.     Insosction 

considered  as  thongh  none  of  its  provl-  against  a  city,  ptaintiCr  need  not  prove 

«oiiB  had  effect  but  from  the  date  of  the  the  publication  of  an   ordinance   offered 

revised  law.     When  a  former  provision  ia  in  evidence,  where  he  shows  that  the  citj 

included  in  a  reviaed  law,  it  is  only  there-  had  for  several  year*  acted  apon  the  or- 

by  intended  to  oontinne  its  existence,  not  dinence  u  in  force.     Atchison  v.  XinR,  t 

to  make  ft  operate  as  an  origins]  act,  to  Esn.  G60  (1872) ;  State  v.  Atlantic  Cit; 

take  effect  from  the  date  of  the  revised  (burden  of  prsof),  6  Yroom  (31  N.  J.  L.), 

tsw.     The  revision  has  not  the  effect  to  SB,  lOS.     A  note  npon  the  record  of  an 

break  the  continuity  of  thoee  protisians  ordiiisnca  stating  that  it  had  been  dnlj 
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evidence,  without  further  authentication ;  but  it  is  oot,  of  course, 
conclusiva^ 

§  335  (269).  ReooidiDB  OrdinmncM.  —  A  provision  in  a  statute 
chauging  au  iDcorporated  town  into  a  city,  thai  the  existing  town 
ordinances  shall  remain  in  force  provided  they  shall  be  reeord^d 
within  four  months  thereafter,  is  merely  directory,  and  such  ordi- 
nances are  valid,  though  not  recorded  within  the  designated  period.' 
Nor  is  it  a  valid  objection  to  a  municipal  ordinauce  that  it  is  re- 
corded in  print  (being  printed  and  pasted  in  the  proper  book),  and 
not  in  manuscript' 

0/  the  Power  to  impoae  Fines,  Penaltus,  and  Forfeitures. 
§336  (270).  Common-Law  PrlnolplM  adopted.  —  That  by-laws 
or  ordinances  may  not  be  inoperative  or  useless,  it  is  necessary  that 
some  penaltt/  should  be  annexed  to  the  breach  of  them  ;  and  it  is  set- 
tled in  England,  in  accordance  with  the  principles  of  Magna  Charta, 
that  without  the  express  sanction  of  parliament,  no  by-law  can  be 
enforced  by  disfranchisement  of  the  offender,  or  by  his  imprisoo- 
ment,  or  by  forfeiture  of  his  goods  or  property.  Under  incidental 
power  to  pass  by-laws,  a  corporation  may,  in  England,  annex  pecu- 
niary penalties  of  a  certain,  fixed  and  reasonable  character,  but  with- 
out express  authority  given  by  a  statute,  the  only  penalty  it  can 
prescribe  is  a  pecuniary  one,  usually  caUed  a  fine.  Therefore  in  the 
absence  of  a  statute  or  special  custom  justifying  it,  a  by-law  cannot 
give  a  power  of  distress  and  sale  of  the  goods  of  the  offender,  since 
such  a  power  is  contrary  to  the  common  law.  And  where  a  coipor- 
ation  is  empowered  to  enforce  its  by-laws  in  a  special  manner,  as 
fay  fine,  it  is  limited  to  the  manner  prescribed.  These  safe,  salu- 
tary, and  enlightened  principles  of  law  have  been  recognized  by  the 
American  courts  as  applicable  to  the  ordinances  of  our  municipal 
corporations,  as  the  cases  to  which  reference  is  made  fully  show.* 

published,  held  prima  faeia  proof  of  tha  campeteiit  when  the  chuter  do«i  not  m- 

bet  of  imblloTiDa.     Dovoing  v.  MiltoD-  qnire  them  to  be  recorded,  uid  no  record 

vale,  3S  Kan.  740.  thereof  hai  been   made.      Darlington  a. 

t  St.  I.oaiBi'.Foster.52Mo.  SIS  (1873);  Commonwodth,  11  F*.  St  68.    Seemft^ 

LiDdasyi>.ChicB8o,  llSLl.  120;  aKU,aaa.  ho.  310. 

SIO,  itota.  *  In  Lomtiana,  in  a  cue  where  an  or- 

"  Tniatf^es  of  Acndenif  v,  Erie,  31  Pa.  dinance  rei^uired  property  owners  to  make 

Bt.  A15  (ISili);  Amey  v.  AUegbcn;  City,  their  udewalkscoDforni  toaanifonngtad* 

S4  Hon.  S6i  ;  Tipton  v.  Nonuftn,  72  Mo.  under  pain  of  a  fine  or  iniprisonnuiU,  in 

S8(l.     See  rhnpter  on  Corporate  Kecorda  default  of  pajment  of  Che  fine,  it  waa  held 

aod  Documenti,  aitle.  by  Btrmndes,  C.  J.,  citing  tbie  section, 

'  Ku-lmnka    r.    AshUy,    3S    111.    177  that   "a  maoicipal  corporation   has    no 

{\i%i).     Parol  evidence  qf  retotuiimu  U  eight  fai  enfoicc  oliedieuM  to   Lbe  ordi- 


D.qit.zeaOvGoOt^lc 


§  837  OBDINASCKS  :    FINES  AKO  PENALTIEa  411 

§  337  (271).  BtatDteiT  recnlwUon  of  FlnM  and  PankltlM  nndN 
OidlnBDOVB.  —  By  the  Municipal  Carporatitmt  Act,  the  subject  of 
b;-l&wa  and  their  penalties  is  r^ulated.  It  is  declared  "  that  it 
shall  be  lawful  for  the  eooacil  of  any  borough  to  make  such  by-laws 
as  fihaU  to  them  seem  meet  for  the  good  rule  and  government  of  the 
borough,  and  for  the  prevention  and  suppression  of  all  such  nuisan- 
ces as  are  not  already  punishable  in  a  summary  manner  by  virtue  of 
an  act  in  force  throughout  such  borough,  .aW  to  appoint,  by  such  by' 
lawn,  suchfiTies  as  they  shall  deem  necessary  for  the  prevention  and 
suppression  of  such  ofieuces ;  provided  that  no  fine,  to  be  so  ap- 
pointed, shall  exceed  the  turn  of  five  pounds,  and  that  no  such  by-law 
shall  be  made,  unless  at  least  two-thirda  of  the  whole  number  of  the 
council  shall  be  present"  ^  Eespectiug  the  fines  mentioned  in  this 
section,  Mr.  Rawlinson  suggests  the  inquiry  whether  it  be  necessaiy 
or  not  that  the  exact  amount  of  each  fine  should  be  mentioned  in  tlie 
by-law,  the  limit,  to  wit,  51.,  being  fixed  by  the  act  It  is  contended, 
he  observes,  by  some  persons,  that  the  amount  may  be  left  open,  and 
that  a  by-law,  enacting  that  the  offence  shall  be  punishable  by  a  fine 
not  less  than  10a.  and  not  exceeding  51.,  would  be  valid.  This 
would  be  convenient,  but  some  have  doubted  whether  the  corpora* 
tion  could  enforce  it  by  the  usual  common-law  remedies,  viz.,  by  an 
act  of  debt  or  assumpsit  It  is  believed,  tie  adds,  that  by-laws  have 
iuvariably  fixed  the  exact  sum ;  but,  nevertheless,  it  would  seem  that 
a  fine  of  51,  with  power  to  the  mayor  or  other  officer  to  reduce  it  to 
any  sum  not  exceedii^  a  specified  amount,  would  be  good.^  In  this 
country,  the  practice,  if  not  general,  ia  at  least  not  uncommon,  to 
prescribe  limits  to  fines,  and  allow  them  to  be  imposed  within  those 
limits,  at  the  discretion  of  the  magistrate  or  court  entrusted  with 
jurisdiction  to  bear  complaints  for  breaches  of  municipal  oidiuances.' 


uncai  which  it  has  tbe  power  to  pus,  by  Si  Upper  Cui.  Q.  B.  Z3S,  S43  ;  Soell, 
fine  or  impriaonment,  or  other  peneltj,  /■  re,  80  Upper  Con.  Q.  B.  SI. 
vnleu  thkt  light  bae  been  vnqueMioTu^iD  '  la  Eogluid  it  is  held  that  where  the 
ooDfeTred  b;  the  lawgiver  ;  for  tbie  i«  in-  itatnte  giveg  a  diaoretioa,  either  u  to  the 
flictlng  a  paniahmeDt  for  the  commiasiDn  aoioaiit  of  the  penalty  or  its  application, 
or  omLuioD  of  aa  oot  declared  an  offeuce,  a  the  joitioe  miut,  on  tbe  faoe  of  tbe  con- 
prerogative  which,  aa  a  rule,  appertains  to  TlotiOD,  ahow  in  what  manner  tbe  diacre- 
tbe  eorereignt;  only."  State  v.  Bright,  SS  Hod  hat  been  exerdeed.  The  King  «. 
La.  Ad.  1;  aeealaaBleBii]iu)V.Crozier,ga  Dimpeej,  2  Term  R.  96  ;  The  Kiog  t>. 
lad.  187.  Sjmonda,  1  East,  18S  ;  Boothrc^d,  In  re, 

i  B  to  Wm.  IT.  cb.  IiztL  iec.  M  i  16  U.  *  W.  1  ;  The  King  v.  Scale,   8 

ante,  sec.  85,  and  note  ;  pott,  sec.  403.  Eart,   GSS,  G7S  ;  The  King  v.  Smith,   6 

*  RawliiuoD  on  Corp.   (Gth  ed. )   ISB,  M.  &  S.  138  i  Tbe  Qneen  e.  Johneon,  8  Q. 

Kfl.  note  i  pod,  tee.  S41  ;  Piper  «.  Chap-  &  102  ;   Wre;  n.  Take,  IS  Q.  B.  163 ; 

peU,  11  M.  A  W.  S24 ;  Petera  v.  London,  see  also  The  King  t.  W/att,  2  Ld.  Ritvm. 

2  Upper  Can.  Q.  B.  CIS;  Fenoell,  In  re,  1478;  The  King «.  Priwt,  0 Tenn  B.  MS. 
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§  S38  (272).  Implied  Powsr  to  uiuvk  PaonnlaxT  PenaltUa. — 
Siuce  au  ordinance  or  by-law  without  r  penalty  would  be  nugatory,' 
municipal  corporations  have  an  implied  power  to  provide  for  their 
enforcement  by  reasonable  and  proper  fines  against  those  who  break 
them*  So  the  right  to  make  by-laws  gives  to  the  corporation,  with- 
out any  express  grant  of  power,  the  incidental  right  to  enforce  them 
by  reasonable  pecuniary  penalties.  What  is  reasonable  deoendB 
upou  the  nature  of  the  offence  and  the  circumstances.' 

§  339  (273).  Charter  Uoda  fowniB.  —  Where  the  charter  or 
organic  act  prescribes  the  manner  in  which  by-laws  are  to  be 
enforced,  or  the  sanctions  or  punishments  to  be  annexed  to  their  vio- 

It  wos  held  in  JVno  Jenej/,  where  the  Aveiine   Bailroul    Co.,    82   N.   T.   Ml. 

charter  iiQtIiorized  the  council  to  enrorce  "  ifunieipal j!n«,"  m  Died  in  the  CoDstitn- 

their  ordinances  bj  a  penally  not  exceed-  tioii  of  Caii/omia,  meann  a  fine  imposed 

iag  fifty  dollars,  that  the  coancil  most  by  local  lava  of  particular  plaeea,  auch  >a 

presuribe  a  precise  penalty  for  each   of-  incorporated  towns  and  citiea,  and  not  a 

fena:,  and  therefars  an  oidinance  deijariag  fine  imposed  by  the  general  laws  of  the 

a  penalty  for  ita  Tiolation  not  eiceeiling  State.      People  v.   Johnaon,   SO   Cal.   98 

fifty  dollara  was  void.     State  v.  Zeigler,  S  (1366). 

Troom  (S2  N.  J.  L.),   262;  folloned  in         ■  FiEher  c.  Harriabo^  8  Qrant  (Fa.) 

Melick  V.  WashinRton,  47  N.  J,   L,  (18  Caa.  281  (185*);  Barter  u.  Commonwealth, 

Truoni)  2S4.     In  Koj^  Carolina  the  law  S  Pa.  (Pen.  k.  W.)  2GS  ;  Trigally  c.  Mem- 

iatbatfiaea  imposed  by  ordinances  mux  ft*  phia,  6  Coldw.  (Tenn.)  S82  (186B).      The 

JLetd  in  affli>uni  and  cannot  be  left  to  the  UDomit  mnat  be  reasonable.     Zylitta  b, 

diBcretion  of  the  court.     Ordinancei  pre-  Charleeton,    1    Bay   (S.   C),   382.      The 

acribing  a  fine  of  "  net  mart  than  "  a  snin  penalty,  says  Mr.  Willcock,  moat  be  im- 

apecified  are  therefore  void  for  nncertainty  posed  on  the  pereoD  who  violatea  the  by- 

and  vagneneM.    Btate  v.  Worth,  efi  N.  C.  law.     Thua,  if  goodi  be  told  by  to  an- 

OlS  -,  Slate  e.  Crenshaw,  91  N.  C.  877  ;  autboiized  peraon   within  the  dtj,   the 

State  V.  Cainan,  S4  N.  C.  883.     The  pro-  penalty  must  be  imposed  on  the  seller, 

vision  for  a.  Gne  not  exceeding  $500  for  and  not  on  the  buyer ;  for  how  can  be 

such  trivial  ofTences  ss  most  of  those  cot-  diatinguiah  between  tho«e  authorized  to 

ered   by  the  ordinance  before  the  conrt  sell  and  those  who  are  not  t    Willo.   on 

(one  prohibiting  proceadona  without  the  Corp.  164,  pi.  889,  370  ;  Cuddon  v.  Eaat- 

coDsent  of  the  mayor,  ante,  sec.  SIS,  note),  vicb,  1  Balk.  143,  1S2  ;  g.  a  S  Hod.  124; 

the  coancil  exercising  no  diacretion,  bnt  and  see,  slao,  Fazakerly  v.  Wiltshire,  1 

tumingthiagreat  power  over  to  tie  conrts,  Stra.   469.    Tlie  rule  stated  above,  aa  to 

witboutanyclaasiflcation,  held  void.    How  the  person  ou   whom   penaltiea  muat  be 

far  a  gliding  scale  of  penalties  ia  allowable  impiMed,  may  be  extended  or  enlarged  bj 

not  dncidod,  bnt  the  court  said  they  muat  express  provisions  of  the  or^pnic  act  of  the 

be  rcRSonable  whether  sliding  or   fixed,  corporation. 

Per   Campbell,   C.  J.,   In  n   Frazet,   6S         «  Mayor,   tc   of  Mobile  r.   Tuille,   S 

Mich.  39S  (1886);  b.  0.  SO  N.   W.  Bep.  Ala.   137   (1841).     A  penalty,   altboa^ 

72  ;  35  Alb.  L  J.  6,  citing  Grand  Bapids  small,  fixed  on  every  stroke  of  the  ham- 

o.  Hughes,  IE  Mich.  G4  ;   see  po^,  seca.  mer  which  an  DuanthoriEed  person  nsM  in 

340,  311,  410;  Harr.  Hunic.  Man.  360.  hia  trade  of  a  goldsmith,  la  unmaonable. 

'  Stateo.  CIpaveland,SB.  I.  117.   But  Willc.    164,   pi.    388.      Same    principK 

no  prnnlty  can  be  enforced  for  an  illegal  Uayor,   &c.   of  New  York  v.  Ordrenan, 

exnctiun.     Mayor  v.  Third  Avrniie  RaU-  12  Johns.  (K.  T.)  122  (1S16).     See,  ante, 

Foad  Co.,  33  S.  Y.  42  ;  Mayor  v.  Seoond  ohap.  x.,  MonicipBl  Coiirta. 
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lation,  this  constructively  operates  to  negative  the  right  of  thQ 
corporation  to  proceed  in  any  other  manner  or  to  inHict  any  other 
punishment  Thus,  in  the  leading  case  ^  on  this  subject,  the  char- 
ter prescribed  in  what  maiiDer  by-laws  should  be  enfoi-ced,  namely, 
by  fine  and  amerciameiU,  or  either,  aud  it  was  decided  that  the  cor- 
poration was  precluded  from  declaring  a  forfeiture  of  property,  or 
from  inflicting  any  other  punishment ;  and  the  doctrine  of  tliia  case 
has  been  everywhere  followed  in  the  courts  of  thia  country. 

§  340  (274).  8am«  ■objoot.  —  A  charter  of  a  city  specifically 
enumerated  various  powers,  which  the  council  was  expressly  author- 
ized to  enforce  by  a  penalty  not  exceeding  one  hundred  dollars  for 
their  violation;  and  the  same  charter  empowered  the  council  to  pre- 
vent and  remove  encroachments  upon  the  streets,  but  was  Silent  as 
to  the  imposition  of  penalties  for  a  violation  of  its  provisions.  The 
CDunci]  passed  an  ordinance  imposing  a  continuing  penalty  of  ten 
dollars  a  day  for  every  da%fs  failure  to  remove  an  encroachment, 
after  notice ;  and  it  was  held,  and  properly  bo,  that  it  possessed  no 

'  Kirk  r.  Nowill,  1  Tetta  R.  118,  12*  gsnio  lot,  that  power  to  punish  by  "fina" 
(1786)i  /KT  ifamjield  and  Bailer:  fol-  is  eicluaive,  and  tbat  it  is  uot  coriipe- 
loved  in  Ifart  a.  Mayor,  &c.  fl  Wend,  tent  to  order  a  forfeiture  in  addition,  see 
(If.  T.)  G71,  fiSS,  006  {1S32];  Cotter  v.  Schroder  d.  City  Council,  2  Const.  Rep. 
Doty,  S  Ohio,  393  (1S32);  Heise  v.  Town  (S.  C.)  720  ;  s.  o.  3  Brer.  S33  (tSlS); 
Coiincil,  6  Rich.  (3.  C.)  Uw,  404  (1858);  McMuUeii  o.  City  Council,  1  Bay  (8.  C), 
Miles  t>.  Chamberlain,  17  Wis.  410  (1368).  46  ;  Zylstra  v.  Charluston,  lb.  382  ;  New 
In  Hftrt  V.  Mayor,  tupra,  it  was  accord-  Orleans  v.  Costello,  14  La.  An.  37  ;  Co- 
iugl;  decided  that  a  corporation  having  lumbia  v.  Hunt.  6  Rioh.  (3.  C. }  ESQ,  GS3; 
authority  "  to  inflict  peaaltiea  for  the  vio-  Kennedy  v.  Sowdeu,  1  McUuUan  (S,  C. ), 
lation  of  any  by-law,  nnt  exceeding  (26  823  ;  compare  Crosby  r,  Warren,  1  Rich, 
for  any  one  oHence,"  could  not  pass  a  by-  (S.  C.)  Law,  386.  An  ordinance  treated 
Uw  mbjecting  property. to  wuurg  and  as  wholly  void  becauM  it  txeA  the  mini- 
ng, m  forfeiting  it,  even  though  it  wa*  mum  fine  for  an  offence  at  five  dollar* 
Bseil  contrary  to  the  by-law,  which  was  in  when  the  law  required  it  to  be  three  dol- 
other  respecta  valid,  the  remedy  for  en-  lars.  Petersburg  «.  Metzker,  21  HI.  20S 
forcing  their  by-laws  having  been  speoi-  (186B).  A  party  cannot  enjoin  the  collec 
fied.  Hurt  e.  Mayor,  B  Wend.  (N,  Y.)  tion  of  a  fiue  and  cost*  imposed  for  the 
671  ;  anU,  sec.  248  ;  poa,  sec  818.  violation    of    a    city    ordinsnoe,  on   the 

Whfre  specific  moda  of  procedare  and  ground  of  there  being  no  offence  charged 

penalties  an   pRSCribed  against  persons  or  cause  of  action  stated  before  the  mayor. 

filing  to  take  out  license    for  keeping  The  remedy  in  Indiana  in  such  case  is  by 

drinking-houses,  as  fines,  aoitt,  and  prose-  appeal.     Schwsb  v.  Madison,  49  Ind.  329 

cutioDs,  a  municipal  corporation,  ia  the  (1874).      The   city  of  yeie  OrUani  has 

slisencB  of  elpresa  grant,  has  no  right  to  power  to  inflict  tinea  and  imprisonment 

close  the  doors  of  a  drinking-hoose  «unt-  under  ite  police  power  only,  and  cannot 

ioarily,  because  the  keeper  has  failed  to  apply  them  to  violators  of  ordinances  for 

take  out  a  license.     Bolte  r.  New  Orleans,  the  ruisrug  of  a  revenue,  —  si  for  selling 

10  La.  An.  321  (18S5).    That  a  municipal  vegetables  without  paying  for  the  privi- 

corporation  eanrmt  annas  oOiar  or  jreaier  lege.     State  v.  PBtamla,  34  La.  An.  760. 
jMHoltics  than  thoM  authorized  in  its  oi- 
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power  to  impose  such  a  penalty ;  but  the  decieioa  waa  put  upon  the 
ground  that  the  siiecific  enumeration  of  the  powers  which  might  be 
rendered  efl'ectual  by  penal  provbions  vxu  an  implied  exclvsion  of 
the  right  to  impose  any  penalties  whatever  in  other  cases.' 

§  341  (276).  P«uItT  may  ba  wltUn  n»d  Umlts.— A  muni- 
cipal corporation,  with  power  to  pass  by-laws  and  to  affix  penalties, 
may,  if  not  prohibited  by  the  charter,  or  if  the  penalty  is  not  fixed 
by  the  charter,  make  it  discretiOTtary,  vrUhinJixed  reastmabU  limits, 
for  example,  "  not  exceeding  fifty  dollars."  The  maximum  limit 
must  of  coarse  be  reasonable.  This  enables  the  tribunal  to  adjust 
the  penalty  to  the  circumstances  of  the  particular  case,  and  is  jnat 
and  reasonable.  The  older  English  authorities,  so  far  as  they  bold 
such  a  by-law  void  for  uncertainty,  are  regarded  as  not  sound  in 
principle,  and  ought  not  to  be  followed.' 

§  342  (276).  single  OSanoe  outnot  be  toade  Doable. — As  the 
power  to  pass  ordinances  and  to  punish  for  their  violation  must  be 
reasonably  exercised,  the  corporation  cannot  multiply  one  offence  into 
many,  and  punish  for  each.  Thus,  where  an  authorized  ordinance 
pruliibited  "  any  person  from  cutting  down  and  making  use  of  cedar 
and  other  trees,"  within  a  specified  locality,  a  complaint,  charging 
the  dtifeu'lant  "  with  having  cut  down  a  cedar  tree  at  various  times, 

1  Gmnd  Rapids  ■.  Hogbet,  16  HicK  F«nnell,  In  re,  24  tJppar  Cnu.  Q.  B.  238  ; 
S4  (18SS).  Whether  there  U  such  au  im-  State  v.  Cnntienf,  81  Mian.  1.  A  bjr-law 
plied  eicluiioa  muit  depend  in  mch  caae  fixing  one  penalty  for  the  flnt  affence, 
upon  the  BUpposed  intentioD  of  the  legis-  knd  a  larger  for  the  aeoond,  and  a  dill 
latnre,  to  he  gathered  fram  a  anrrej  of  lai^ger  one  for  every  inbaequtnt  oOenca, 
the  whole  charter.  The  authority  to  tdopt  does  not  appear  to  be  bad  for  uncertain^, 
an  ordinance  implie)  the  right  to  enforoe  Batchen'  Co.  e.  Ballock,  tupra.  When 
it  hj  proper  pccnniary  penalties,  and  thii  the  penalty  ia  fixed  by  by-law,  it  can  only 
right  dials  nnlPM  fjiclnded  by  other  pro-  be  changed  by  the  nme  antbority  whieh 
visions  of  the  charter.  Sapra,  sec.  858.  affined  it.  Rex  v.  Ashwell,  12  East,  20; 
In  Mart/land  it  in  held  when  a  municipal  Scarning  v.  Cryer,  3  Leon.  7  ;  Moore,  76  ; 
corporation  is  seeking  (o  enfbra  an  imli-  BendL  169  ;  Darin  ».  Lowden,  Carter, 
nmee  ickieh  it  void.  Oud  a  eouH  of  equity  28.  A  penalty  filed  either  by  the  char- 
has  jiiriwliotion,  at  the  auit  of  any  person  ter  or  by.law  ja  esjentUl.  Bowman  v.  3t 
who  U  injuriously  affected  thereby,  to  stay  John,  43  111  337  ;  Aahton  b.  Ellsworth, 
its  execution  Hy  injunction.  Baltimore  v.  43  111.  299  ;  mpm,  sees.  887,  338  ;  infm, 
Eadwkc.  4»  Md.  217:  a.  o.  21  Alb.  Law  »ec.  S4S.  The  old  EnglUh  raie  «toted  in 
Jonr.  117;  but  see  Index,  iit.  lajutulion.  the  text  was  followed  in  Kew  Jersejf  {Sute 

»  Mayor,  Ac.   v.   Phelps.   27   Als.   65  r,   Zelgler.  3  Vroom  (S3  N.  .T.  I,.),  268: 

(1855),  overrulinR,  on  this  point.  Mayor,  Mi-llick  v.  Waahington,  47  N.  J.  L.  (18 

*o.  ti.  YuilK  8  Ala.  137;  compare  Com-  Vroom)  254);  but  the  reason  of  the  matter 

tn'ra  r.  Harris,  7  Jones  (Law),  281.    See,  and  the  general  practice  in  this  country  is 

also.   PipiT  V.   Chappell.  14  Mpe«.  k  W.  otherwise,  and   the  text  elates  correctly, 

624,  649  [1845);  Bntfheni' Co.  u.  Bullock,  we   think,   the  American   doctrine.     See 

3  B.  &  Pul.   434  ;  Otant  on  Corp.  84  ;  cuea  in  note  to  see.  SS7,  Mjtra. 
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nnd  that  ha  contitined  to  do  so,  from  time  to  time,  until  he  had  com- 
mitted one  hundred  vioIatiooB  of  the  ordinance,  by  cutting  down  one 
hundred  cedar  trees,"  was  held  to  set  forth  but  a  single  otfence ;  for, 
said  the  coart,  "the  matter  charged  ia  a  trespass  with  a  eontinuando, 
which  in  law  is  but  one  offence,  and  it  may  well  be  that  every  tree 
cut  by  the  defendant  was  cut  on  otu  d&y,  and,  under  the  ordinauce, 
the  cutting  of  more  trees  than  one,  at  one  time,  would  be  but  one 
offence."  * 

§  343  (277).  Ltmltatloii  of  Amomit  of  PvnaltiM. — Where  there 
is  a  limitation  upon  the  corporation  as  to  the  avunint  of  penalties  to 
he  imposed  for  the  infraction  of  by-laws,  they  cannot  exceed  the 
limit  directly,  nor  can  they  do  so  indirectly  by  multiplying  what  is 
in  substance  one  ofTence  into  several,  or  subdividing  one  transaction 
or  violation  into  a  number  of  offences,  and  annexing  a  penalty  to 
each.'  But  where  each  ofTence  is  distinct,  and  the  punishment  for  each 
is  within  the  power  of  the  corporation  to  impose,  the  punishment  is 
not  made  illegal,  tliough  the  separate  fines  in  the  aggregate  exceed 
the  limit  allowed  by  the  charter,  and  are  imposed  by  the  same 
magistrate  or  tribunal  at  one  sitting.' 

§  344  (278).  Bmus  lubjeot.  —  By  its  charter,  the  power  of  a  eily 
corporation  to  impose  fines  for  breaches  of  its  ordinances  was  limited 
to  one  hundred  dollars.  By  the  charter  the  city  had  also  the  power 
to  regulate  the  inspection  of  flour,  and  it  passed  an  ordinance  by 
which  any  person  selling  floiir  without  inspection  should  be  fined 
"  five  dollars  for  each  barrel  so  sold."  It  was  held  that  this  ordinance, 
as  to  the  penalty,  was  valid  so  far  as  to  authorize  a  fine  not  ex- 
ceeding one  hundred  dollars ;  that  if  a  single  sale  exceeded  twenty 
"barrels,  the  fine  could  he  but  one  hundred  dollarSf  while  if  it  waa 
less  than  twenty  barrels,  the  fine  would  be  five  dollars  on  each 
barrel.  The  court  observed  that  a  recovery  mi  s  single  transaction 
where  more  than  twenty  barrels  were  sold  would  bar  any  future  pro- 
ceeding for  the  balance.* 

I  state  r.  Monltrievllle,  Bico  (S.  C.)  Corpomtion    of    New   ToA.   U   Wend. 

Lttw,  153  (1S39);  Hnrr.  Munic.  Man.  361.  (K.  Y.)  87.   Continuing  ofenet.   Uarshall 

•  Majnr,  Ac.  of  New  York  r.  Ordre-  v.  Smith,  L.  R.  8  C.  P.  418.    Supra,  sees. 

nan,  12  Johna.  (N.  Y.)  122  (181S)  (prn-  337.  S41. 

ally  for  illegally  kneping  powder),  cilinj;  »  Heisei'.  Town  Council,  6  Rinli.  (S.  C.) 

and  approving  opinion  of  Lord  Maaifield  Law,  iOi  (fine*  for  violating  liquor  oidi- 

in  Creppa  v.   Durden,  Cowp.   640.      Bee  nance);   compare  State  c.   Moidtrieville, 

alao.  Hart  v.  Mayor,  &c.,  9  Wend.  I17I>  titpra. 

533,   61)6  (1S32)  ;   Zyistrs  v.  ChnrlpBton,  *  Chicago    «.   Qmmby,     33    IlL     274 

1  Bay  fS.  C),  SS3   1794);  vidt  Stokea  t.  <(18fl&). 
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§  345   (279).   Power  of  Forfelturo  mtut  ba  Bxprosaly  Coofetrad,  — 

A  corpomliou,  uiider  a  geueral  power  to  make  by-laws,  caunot  make 
a  by-law  ordaining  a.  forfeiture  of  property.  To  warrant  the  exercise 
of  Biich  an  extraordiiiai^  authority  by  a  local  and  limited  jurisdic- 
tion, tiie  rule  is  reasonably  adopted  that  it  must  be  plainly,  if  not, 
indeed,  expressly  conferred  by  the  legislature.'  And  even  if  the 
]>ower  to  declare  a  tbrfeiture  is  conferred,  still  no  person  can,  by 
ordinance,  be  deprived  of  his  property  by  forfeiture  without  notice 
ur  without  legal  investigation  or  adjudication ;  an  oirlinance  in  vio- 
lation of  this  principle  is  void,  as  "  coutraty  to  the  genius  of  our 
laws  and  institutions."  ^  In  England  the  power  of  municipal  cor- 
porations  to  impose  a  forfeiture  for  offences  created  hy  ordinances 
or  by-laws  has  been,  in  many  cases,  sanctioned  by  usage,  without 
any  express  power  in  the  charter  to  impose  the  forfeiture.  But  in 
this  country,  inasmuch  as  corporations  derive  all  their  power  from 
charter  or  act  of  the  l^islature,  the  right  to  inflict  a  forfeiture  must 
be  plainly  given,  and  cannot  be  deriv»l  from  usage.* 

§  346  (280).  Power  to  Fine  doea  not  include  Power  to  Forfeit.  — 

How  strictly  the  courts  hold  Chat  municipal  corpoiations  cannot,  in  th» 
absence  of  dear  statute  authority,  pass  by-taws  ordaining  a  forfeiture, 
is  strikingly  illustrated  by  the  case  of  Heise  v.  The  Town  Council 
of  Columbia.  The  town  council  had  power  to  enforce  obedience  to 
their  ordinances  "by  fine,  not  exceeding  fifty  dollars."  Special  au- 
thority was  given  to  municipal  corporations  to  grant  licenses  to  retail 
liquor.  The  council  passed  an  ordinance  relating  to  this  subject,  the 
penalty  for  violating  which  was  a  "  fine  of  not  more  than  fifty  dol- 
lars for  each  offence,  and  also  a  forfeiture  of  the  license."    It  waa 

1  Kirk  v.  Nowill,  1  Term  R.  118.  124,  Bergen  e.  Clarkion,  1  HalaL  {N.  J. )  S62 ; 

}wr  Man^ld  and  BuIUt,    rultoweil    hy  Tnytor  v.  Carondelet  (forfeiture  of  leRsc), 

Court  of  Errora  of  New  York,  in  Hsrt  i".  22  Mo.  106,  112  ;  Mayor,  Ac.  of  Mobila 

Mayor,  &c.  of  Alhany,  6  Wend.  (N.  Y.)  v.   YuiilB,   8  AU.   137   (1841);   MUea  f. 

671,  688,  per  SuOurland,  J. ;  p.  805,  ptr  ChambBrlniii,  17  Wis.  4*6  ;  Donovan  p. 

Edmonds,  Senator  ;  2  Kyd  on  Corp.  110  j  Vicksburg,  29  Miss.   247  ;  Cincinnati  «. 

Willnock  on  Municipal  CorporatiouB,  180,  Buckingbam,     10    Ohio,    257 ;     Wilww 

pi.  449 ;   Angell  k  Ames  on   Corp.   sec.  i".    Hemming,    GS   Wis.   114 ;   past,   aec. 

880  ;  Cotter  e.  Doty,  6  Ohio,  894  (1882)  ;  318;  H^rr.  Munic.  Man.  311,  813. 
■WTiit*  n.  Tallman,   2  Dutch.   (N.  J.)  67         "  Cotter  v.   Doty,   6  Ohio,  893,   398; 

(1856);  Clerk  n.  Tucket,  3  Lev.  281 ;  Lee  Rosebaugh  v.  Saffin,  10  Ohio,  82  (1840)  j 

B.   Wsllifl.     1    Kenvon.    2B2  ;    Adley  v.  Sleasman  v.  Croziar,  80  Ind.  487. 
Reeves,  2  Manle  &  's.  SO  :  Pbillipe  v.  At-         >  Taylor  v.  Carondelet,   22   Ho.   lOS, 

ler,  41   Pa.  St.  481.     In  further  iliufltra-  112;   Kirk  p.  Nowill,   1  Term   R.   118; 

tinn   Bif    ilnyor.    &c.    v.    Ordrenan,    12  Adley   n.    BeoTta,   1   Manle   ft  Sel.   60; 

Johna.  (N.  Y.)  122;  Dunham  v.Ri)che»<ter,  Varden   v.    Uoont,    78    Ey.    86,    citing 

fi  Cowen  (N.  Y.),  482  (1828)  ;  Bflitcr  r.  text. 
Couunonwealth,  3  Pa.  (Pen.  &  W.)  2G8 ; 
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held  that  the  license  which  vae  granted  and  paid  for  was  essentially 
property  ;  that  the  council  could  only  impose  ^nes,  and  that  it  had 
no  power  to  ordaiu  a  forfeiture  of  the  license,  there  being  (in  the 
opinion  of  the  court)  no  differeoce  between  the  forfeiture  of  a  license 
and  of  goods  and  chattels.' 

§  347  (281).  Jndlolal  Preo«dnr«  neoMiarr  In  bodm  AtatanoM. — 
An  ordinance  of  the  city  of  "Sgv  Orleans  autiumzing  without  any 
prior  judicial  proceedings,  a  sale,  under  the  orders  of  the  mayor,  of 
all  property  suffered  to  remain  on  the  levee  beyond  a  ytecified  period, 
is  invalid,  since  it  makes  the  corpoiation  judges  and  parties  in  the 
same  cause,  and  enforces  a  forfeiture,  and  divests  the  owner  of  hia 
property  without  a  trial  in  due  course  of  law.  Such  a  power  is  not 
similar  to  that  exercised  by  a  corporation  in  removing  nuisances,  as 
that  power  arises  from  necessi^  and  ceases  with  that  necessity.  It 
would  be  competent  for  the  corporation  to  ordain  that  the  property 
should  be  removed  at  the  expense  of  the  proprietor,  and  to  recover 
these  expenses,  and  any  fine  which  might  be  imposed,  by  judicial 
proceedings.' 

§  348  (282).  For«altiira  of  Anlmala  at  Z.arg«;  NoUoa;  Lepd  Fro- 
oeedinss.  —  The  right  to  denounce  a  forfeiture  against  animah  ruii- 
ning  at  large  in  a  town  or  city,  contrary  to  the  provisions  of  ordinances 
forbidding  it,  must  be  plainly  conferred  or  it  will  not  be  held  to 

>  HeiM  f .  Town  Connnil,  tc.,  9  Bich.  bread  illegsll;  baked  in  violatioD  of  tax 

(S.   C.)  Lav,   401  (1893).      As  to  reTo-  >athoTized  b;-lsw  of  the  coiporatinn,  ii 

cation  of  unelpirsd    licenle  for  ule   of  Dot  contruy  to  a  conetitational  proTJaion 

intoiiCBting  liqnon.   State  v.   Cook,   24  declanag  that  vested  righta  bIwII  Dot  be 

Minn.  247  {1877).     Li<KnBe  to  aell  liquor  divested  nnlem  for    porpoaet   of    public 

liDder  the  lairl  of  the  State  is  not  a  con-  nttlit;    and    for   adeqaate  compensation 

tnct,  aod  may  be  terminated  bj  a  repeal  preTionil;  made.      It  may  be  observed 

of  the  lair.      Fvll  v.   State,   42   Ud.  71  that  the  court,  without  an;  Bpecinl  dio- 

(1S7S);  B.  0.  20  Am.  Eep.  83.     State  v.  cuwioD,  asannied  tlutt  power  "to  ngn- 

Booneil  (Sup.  CL  Ind.),  21  N.  E.  Rep.  late  eveiTtMng  which  relates  to  bakers" 

1101  (1839).    The  revocation  hy  a  muai-  gave  authority  to  denounce  a  forfeiture  of 

cipal  corporstioll  of  a  license  to  sell  intoi-  bread  boked  oontisry  to  the  provisions  ol 

icating  liqoora  upon  certain  specitied  con-  the  ordinance  of  the  city.     See,  on  this 

ditioDB,  a  violation  of  which,  according  to  point,  Mayor,  fcc,  of  Mobile  v.  Yuille,  8 

the  tonna  of  the  licenac^  should  bare  the  Ala.    137   (1611).      Aasize  of  bread  hua 

effect  to  revoke  it,  is  not  a  /or/eiturt  be-  been  deemed  necessary  from  an  early  pe- 

yond  the  powers  of  the  cori>oration.    Bur-  riod   in   England.     Bum's   Justice,   title 

bar  V.  Baogh,  43  Iowa,  G14  (1876).  "  Bnnd."   ConstmctioQ  of  English  statute 

*  Lanfear  r.  Mayor,  4  La.  07  (1S31).  regulating  sale  of  bread.     Qneen  v.  Wood, 

Compare  with  Quitlotte  «.  Kew  Orleans,  L.   R.  1  Q.   B.  559 ;  Queen  P.  Eennett, 

12  La.  Ad.  132  (1897).  in  which  it  waa  L.  K.  4  Q.  B.  597  ;   Aerated  Bread  Co. 

held  that  an  ordinance  providing  a  forfeit-  v.  Gregg,  L.  K.  S  Q.  B.  856, 
vre,  for  the  nae  of  the  city  workhonae,  of 
TOL.  I.  —  27 
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exist.'  This  is  in  acoordance  'witb  -the  rule  of  the  Ei^Iish  coniti, 
that  a  statute  will  not  be  taken  to  inveBt,  by  implication,  a  muiu> 
cipal  coipoiation  witb  the  eztraordiDaty  poweis  of  forfeiting  tfae 
property  of  the  gubjedi,  and  that,  if  it  be  intended  that  any  such 
power  shall  be  given,  it  must  be  by  express  words  to  that  effect. 
The  cases  agree  in  holding  that  when  the  power  to  denounce  the 
forfeiture  against  aucb  auimala  is  given,  there  should  be  ntiiee,  eiiher 
actual  or  amstractive,  or  prior  legal  procadingi.  The  view  of  tha 
courts  will  be  best  understood  by  referrioi;  to  some  of  the  oasea 
upon  the  subject.  In  Misaissippi,  an  ordinance  authorizing  the 
eeizure  and  sale  of  hoga  running  at  large,  without  notice  or  trial, 
or  opportunity  for  trial,  and  providing  that  one  half  of  the  pro- 
ceeds of  the  sales  should  go  to  the  hospital  and  the  crther  half 
to  the  city  marshal,  was  held  to  be  in  violation  of  the  constitu- 
tional provision  that  no  person  "can  be  deprived  of  his  property 
but  by  due  course  of  law,"  and  securing  right  to  a  jury  trial' 

§349  (283).  Same  anbjAot — In  a  similar  case  in  Ohio,  Qrimke,  J., 
delivering  opinion  of  the  court,  observes :  "  The  ordinance  commands 
the  marshal  to  seize  and  impound  the  hogs,  and  then,  without  any 
reserve,  without  any  notice,  by  means  of  which  the  owner  might  be 
able  to  exculpate  himself,  directs  them  to  be  sold  and  the  proceeds 
placed  in  the  city  treasury.  Such  an  ordinance  is  as  contrary  to 
the  spirit  of  the  charter  (Cincinnati)  as  it  is  alien  from  the  general 
genius  of  our  institutions." ' 

>  VaHfii  r.  Moant,  7B  K;.  SS;  Wilcox  costs  and  eipenKB,  but  not  imposliig  % 

r.  Hemining,  E8  Wia,  144  ;  Knoxrilie  n.  penalty,  held  nlid  uoder  a  cliarter  BU- 

King,  7  Lea  (Turn.),  441,  approviagthe  tliatuing  tfae  itnpanDding  and  sale  "for 

text.  anj  penalty  imposed  bj  any  ordinance  or 

'  Dunovan  a.  ViclcBbnrg,  29  Hteo.  [7  rngolation,  and  all  coete."  Fort  Smith  v. 
Cnali.)  347  (1S55);  Poppen  v.  Holmes,  44  Dad»ini,  46  Ark.  2M.  Sncli  an  ordinanca 
ni.  362;  Dorat  «.  People,  61  III.  SSB;  is  valid,  and  takes  effect  whether  the  owner 
Haise  v.  ColnmUa,  S  Rich.  404 ;  Whitfield  midra  in  the  town  or  not.  Hose  e.  Har- 
V.  Longest,  fl  Ire.  (N.  C.  Law)  SQS  ;  Me-  die,  9S  N.  C.  44  ;  infra,  sec.  S56,  note. 
Kee  V.  McKee,  S  B.  Mon.  (By.)  43S  ;  »  Bosebaugli  r.  Baffin,  10  Ohin,  82,  87 
Jannan  v.  Pattiireon,  7  Hon.  (Kjr.),  647  ;  (1S40).  However  it  ma;  be  when  the 
Tarden  o.  Mount,  78  Ky.  SB  (1878)  ;  power  to  forfeit  without  notice  or  prior 
a.  c.  10  C.  L.  J.  73.  Power  to  impoee  le^l  proceedings  ie  txplidily  am/erred,  it 
peiuiUia  on  the  ownere  of  antnialB  ran-  is  clear  that  the  power,  unless  plainly  and 
ning  ftt  large  excludes,  by  implication,  oipreraly  giyen,  cannot  be  eiertisod  with- 
the  power  to  enforce  a  by-law  njion  out  such  notice  end  preriousadjudicition; 
the  Bulijpct  in  any  other  way  ;  ai,  for  but  with  these  the  temedj  may,  if  need- 
example,  by  a  sale  of  the  sninuils  found  at  ful,  be  "  prompt  and  atrong."  Cincinnati 
large.  Miltt  r.  Chamberlain,  17  Wia.  44S  v.  Bnckinghani,  10  Ohio,  257,  20S,  ptr 
(1303);  tupra,  seca.  3S8,  339  ;  Brophj  r.  Lan<,  C.  J.  What  is  a  running  at  largt. 
Hyatt,  10  Col.  223  ;  CnrtimTille  f.  tun-  Kinder  «.  Gillespie,  63  DL  SS  a873)  i 
hum,  67  Gs.  753.  An  ontinance  directing  Case  v.  Hall,  21  lU.  682. 
the  impovndiag  and  ailt  of  animaU  for 
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§350  (284).  Bam*  nibjaot.  Notion  —  In  North  Carolina  the 
general  principle  was  declared  that  an  ordinance  of  an  incorporated 
town  irhich  authorizes  the  property  of  one  man  to  be  taken  from  him 
and  given  to  another,  Mrithout  any  rwiice  to  the  owner  or  trial  of  his 
rights,  was  unlawful  The  town  authorities,  nnder  power  given  to 
make  ordinances  for  the  removal  of  nuisances  and  for  the  good  gov* 
emment  of  the  town,  passed  an  ordinance  to  this  effect :  "  That  every 
hog  at  large  in  the  said  town  shall  he  taken  up  and  penned,  and  ad- 
Tertiaed  to  be  sold  on  the  third  day ;  and  unless  the  owner  should  pay 
the  chargea  (specified  in  the  oidiDanoe)  for  taking  up  and  keeping 
such  hog,  and  a  sale  is  effected,  the  money  arising  therefrom,  after 
paying  the  chai^,  shall  be  paid  over  to  the  owner  of  the  said  hog." 
The  validity  of  this  ordinance  was  drawn  in  question,  and  two  points 
were  roled  by  the  Supreme  Court:  1.  That  the  ordinance  was  rea- 
sonable,  and  the  corporation,  under  the  power  above  referred  to,  had 
authority  to  paas  it ;  2.  That  it  snfBciently  provided  for  notice  to 
the  owner  by  the  impounding  of  the  animal,  and  the  three  days' 
public  advertisement,  and  that  personal  notice  was  not  necessary.^ 
Id  a  subsequent  case  in  the  same  court  a  similar  ordinance  was  sus- 
tained. It  was  objected  that  it  was  invalid,  because  it  provided  for 
no  judicial  decision  condemning  the  property  to  be  sold.  This  ob- 
jection the  court  regarded  as  insufficient,  "  since  the  owner  may,  if 
he  choose,  have  a  full  investigation  of  the  case  by  bringing  an  action 
of  replevin,  as  in  any  other  case  of  distress."  ' 

§  351  (285).  Buna  BTibieat.  — In  South  Carolina  it  has  been  held 
that  under  authority  to  enforce  by-laws  }ry  jme,  an  ordinance,  other- 
wise legal,  which  authorized  the  marshal  to  kill  hogs  running  at 
lai^e,  contrary  to  the  ordinance,  and  appropriate  them  to  his  own 
use,  was  void,' 

>  8h«w  v.  KedDody  (N.  C),  Tsrm  R.  Albany,   6  Wend.   (K.  T.)  B71    (1832); 

1S8  (1817h  Hellfn  ».  Noe,  S  Ire.  (N.  0.  White  e.  Tallmwi,  2  Datoh.  (N.  J.)  67 

Law)  4eS  {t8i3}.    Same  pHnciple.    Spit-  (I8Gfl);  Phillips  v.  Allen,  41  Pa.  St  481  ; 

ler  o.  Yoang,  83  Ho.  42  (1876),  holding  Moore  v.  St&U,  11  Lea,  36 :  Rnaxville  «. 

Uiat  mcb  an  ordlnuice  vu  imanthonted  Eing,  7  Lea,  411.    Power  must  be  strictly 

■a  a  aanitary  or  police  regalatiaii  under  pnraued,  or  the  aele  nil!  be  void,  and  the 

power  to  ebata  nnisances.  officer  a  treapesser.     Clark  d.   Lrwi.i,   35 

'  Whitfield  ».  Longest,   B  Ire.   (Uw)  111.  417.      Spb  Friday  ».  Floyd.  83  III.  60 

368  {tSlS}.     In  tmea  a  similiar  ordinance  (1872),  three  jtidgea  dinrntlng.     Sale  ii 

was  sustained.    Goraelink  «.  Campbell,  4  void  n-faere  two  animals  belonging  to  dif- 

1owa,296(186S);Oilchri»tti.  SchmidlinK,  fsivnt  owners  are  sold  nt  oner     lb. 
12  Kan.   363  (1S73).     Cmtra,   WiUis  v.         *  McBse  c.  0'I.-un,  cited  Kenni^ly  v. 

L^ris,    4E  111.    ^9  (1867);   BiiUock  r.  Bowden,  1  Mo.MnlUn  (H.  C.)  lavs,  328. 

GeomHe,  Ih.  218;  Poppen  v.   Holmea,  44  But  anthorily  to  iniixwe  "Jineoirnd  pautl- 

HI,  360.    Bat  see  Bart  u.  Mayor,  tea,  of  Uu"  tntboiuaa  a  fine  againat  those  who 
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§  352  (286).  Bqaitr  wlU  not  ordliuullr  reUeva  agnlnit  Valid  For- 
faitniM.  — A  forfeiture  imposed  by  a  municipal  corporation,  under 
legislative  authority,  for  s  violation  of  a  valid  by-law,  and  inflicted 
as  a  penalty  for  such  violation,  cannot  be  relieved  agaiiut  tn  equity, 
unless,  perhaps,  where  peculiar  circumstances  fumieh  grounds  for 
equitable  interposition,  the  general  doctrine  being  that  equity  may 
relieve  against  forfeitures  declared  by  contract,  but  not  against  those 
expressly  declared  or  authorized  by  statute.' 

§  353  (287).  Powor  to  «oforo«  by  IinprlsonmNit  mnat  b«  «x- 
prsMiy  Eiven.  —  In  this  country  it  is  not  unusual  to  provide,  in  the 
orgauic  act  of  municipal  corporations,  that  if  fines  for  violation  of 
bj-laws  or  ordinances  are  not  paid,  the  offender  may  be  committed  to 
prison  for  a  limited  period.  And  in  respect  to  some  offences  pub- 
lic iu  their  character,  tbe  power  to  imprison  in  the  first  instance  is 
often  conferred.'  It  is  scarcely  necessary  to  add  that  unless  the  au- 
thority be  plainly  given,  it  does  uot  exist ;  and  when  given,  before 
it  can  be  exercised  there  must  be  a  judicial  ascertainment  by  a  com- 
petent tribuoal  or  magistrate  of  tbe  guilt  of  the  party.* 

Tiol*t«  tbe  ordinftDM  farbidding  b(^  ran-  (forfdtnre   danw  in  ]e«M) ;   Petchy  «. 

Ding  >t  l>rg»,  And  the  aeizure,  impound'  Somenet,  1  8tr.  147 ;  Gonnan  v.  Low,  3 

ing,  Mid  ole  (upon  notice)  of  tbe  aiiimals  Edw.   Ch.   SSI ;  Keating  v.    Spairow,   1 

to  paj  tbe  line,  whether  tbe;  belong  to  Ball  ft  Best.  367 ;  SUte  v.  Bailrowl  Co., 

residents  or  rOD-reMdents.      Kennedy  v.  8  How.  (IT.  9.)  fi34. 

Sowden,  Itipra  ;  a.  P.  Crotibj  v.  Wnrren,  *  Barter  e.  Common  weal  tb,  3  Pa.  (Pen. 

1  Rich.  (S.  C.)  Law.  385  {1S4S),  R^urd-  ft  W.)  253  (1831);  New  Orleans  v.  Cof 

laie,  J.,  dissenting;  McEee  P.  McKee,  S  tello,  14  La.  An.  87  ;  Barlington  e.  Sel- 

B.  Mod.  (Ej.)  4SS  (1648);  see  Kinder  v.  lar,   18  Iowa,   M;  London  v.  Wood,  13 

GilUpie,  63  III  8S  (1872).     But  it  seems  Mod.  686  ;   Bab  v.  Clerk,  F.  Moore,  411 ; 

doabtfnl,  upon  the  principles  adopted  in  Clarke's  Case,  G  Co.  64;  1  Boll.  Abr.  3S4; 

the  construction  of  powers  of  this  charac-  Com.  Dig.  Bf-Lan,  E.  1 ;  Chilton  v.  Bail- 

ter,  whether  &atbority  to  impose  Snes  and  way  Co.,  16  H.  ft  W.  212 ;  King  v.  Mer- 

peoalties  extends  any  farther  than  to  the  chant  Taylors'  Co.,  S  Lev.  200. 

impotiitinD  of  pectmiary  finei  and  penal-  '  Burnett,  In  ri,  SO  Ala.  461  (1SG7). 

tU).    See  Mayor  of  Mobile  v.  Yuille,  S  Charter  power  to  punish  violations  of  or- 

Ala,   137i  White  v.   Tallman,  2  Dutch.  dinance«  "by  Gnes,  imprisoniaent,  labor, 

(N.J.)  67  (1868).     The  power  to  forfeit,  or  other  penalty  prewribed  by  ordinance" 

like  the  power  to  tax,   should  be  given  will  authorize  the  city  cooncjj  to  prescribe 

either    eiprmaly,   or,   at  all   events,    by  ae  punishment  either  fine  or  imprisonment 

lueeMaty  implication.    And   it  hss  been  (not  botli),  and  uot  even  imprisonment 

held  that  it  cannot  be  implied  from  the  as  means  of  enforcing  payment  of  a  fine. 

power  "to  impose  leaaonable  fines,"  and  Brieswick    v,    Brunswick,    CI    Oo.    63S 

to  nause  "  ftlt  anch  fines  and  all  such  for-  (1S74);  s.   c.   21   Am.   Rep.  240.      Fines 

feiturea  and  penalties  as  may  1m  incnired  for  the  violation  of  ordinances,  held,  under 

nnder  tbe  laws  and  ordinanceii  of  the  cor-  special  charter  provisions,  collectible  by 

poMtinn,  to  be  assessed,  levied,  and  eol-  commitment  of  the  persons,  or  by  jteri 

lected."     Cotter  v.   Doty,   E   Ohio,   395  faeiai.     Huddleson  v.  Ruffin,  S  Ohio  St 

{1832).  604.     The  power  to  pnnish  oSendera  by 

>  '^aylor  ».  Cacondele^   22  Mo.   lOfi  fine  or  impiisonmeut,  ooulismd  upon  a 
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On  whom.  Ordinances  are  binding,  and  who  musf  wctiee  them. 

§  354  (288).  Wbo  botuid.  —  In  Englaod  the  by-lawa  of  a  muni- 
cipnl  corporatioD  biud  not  only  the  members,  but,  if  they  are  geperal 
in  their  nature  and  puipossB,  and  not  limited  to  any  particular  clasa 
or  description,  but  intended  to  extend  to  all  persons  coming  within 
the  local  jurisdiction  of  the  corporation,  they  htTid  all,  whether  mem- 
bers or  strangers,  and  aU  must  take  notice  of  them  at  their  periL  And 
by-laws  made  by  a  municipal  corporation  with  respect  to  a  liberty 
or  franchise  granted  them,  with  local  jnriediction  beyond  the  limtta 
of  the  municipality,  are  aa  binding  apon  persons  going  into  the  lib- 
erty, aa  the  by-laws  of  the  city  upon  those  who  come  within  ita 
walls.1 

§  355  (289).  Bam*  aDbject.  —  So,  also,  in  this  country  it  is  settled 
that  valid  ordinances  bind  not  only  the  inhabitants  of  the  corporation, 
but  also  strangers  or  non-residenta  coming  within  its  limits.  These, 
for  the  time  being,  are  regarded  aa  inhabitanta,  and  liable  in  the  same 
manner  for  violations  of  ordinances.'     So  far  is  plain.     But  suppose 

nmnicipal  corpontion,   does  not  inclode  S81 ;  a.  c.  2  Vent.  ISS ;  Lm  v.  Wdlis,  I 

thi  authority  to  coerce  the  paymeat  of  a  Kenjon,    £95;    Sajer,    S63;    Adiey    v. 

fine  b;  impHsonmBnt  Brieswick  v.  Bnms-  Reevea,  2  Maule  &  SeL  60 ;  Villc.  179  ; 

wick,  SI  Oa.  889  (1871).     Where  in  onll-  Glover,  311.      VerM  order  of  police  m«- 

naoce  provided  that  t  convicted  persoa  gistrate  will  not  jnatily  police  officer  in 

aboald  fcrfrit  a  wm  "  not  exceeding  five  holding  a  person  In  coatodj  for  the  noa* 

hundred  dollar^  and  may  be  iinpriaooed  payment  of  a  fine  impoaed  for  the  bnsoh 

not  exceeding  aizty  daye,  or  both."  a  kq-  of   a    ninnicipal    ordinance.      Board    of 

tence  to  pay  ■  fine  of  one  hundred  doUare  Tnutaes  r.   Schroeder,   fi8   Illinois   SSS 

or  perform  sixty  daya'  work  on  the  publie  (1871). 

street^  Iras  held  to  be  void,   the  latter         >  Willo.  105,  107;  Glover,  239,  290; 

clanee  being  nninthorized  by  the  crdi-  London  v.  Vanacre,  1  Ld.   Raym.   498  ; 

uanoe,  and  the  whole  senteDce  being  un-  Salk.  143;  Pierce  v.  Bartnim,  Cowp.  270  ; 

certain  and  in  the  alternative.     Ex  parlt  Fazakerly  v.  Wiltshire,  1  Stra.  t62 ;  Eirlc 

Martini,  23  Fla.  348(1837).    Authority  to  e.   Nowill,   1   Term   R.    118;    Bntchera' 

enforce  penaltiBB  for  vialalions  of  ordi-  Co.  v.  Morey,  1  H.  Bl.  370.    Do  not  hind 

nancee  by  "  dittnu  mtd  lalt "  of  property  beyond  limits  of  nnthoriied  jarisdiction, 

most    be    expressly   or  plainly  granted.  Bee  8  Mod.  153  ;  T.  Jones,  144  ;  2  BrownL 

Whites.  TaUman,  2  Dntoh.  (N.  J.)  87  177  j  Hob.  211;  Hott  «j  11  Bep.   68; 

(ISfifl)  ;   Bergen    v.    Clarkson,    1   HaUt  Godb.  SG2.    An  ordinanoe  paaMd  in  1334, 

(N.  J.)  352.    A  law  authorizing  a  mnnici-  prohibiting  the  erection  of  "stables,  Ac, 

pal  eoiporaCion  to  recover  a  fine  for  breach  In  ths  interior  of  the  dty  of  New  Orlenni^ 

of  a  police  regulation  does  not,  without  ox-  or  any  of  it»  incorporated  gnbnrhB,"  held 

pren  provision  therefor,  authorize  the  ar-  Dot  to  extend  to  the  dty  of  Lafayette, 

rest  and  criminsl  prosecution  of  the  ofiend-  anbaeqnently  added,  \>j  act  of  the  lq{i>ila- 

er.    State  v.  Baff,  30  La.  Aa.  497.     And  tnre,  to  the  dty  of  New  Orleans.      New 

In  England,  likewise,  such  a  power  cannot  OHeans    v.    Anderson,    B    La.  An.   S2S 

be  conferred  by  the  crown,  and  can  only  (18G4). 

exist  by  authority  of  parliainnnt  or  a  spc-         ■  Heland  v.  Lowell,  8  Allen  (Han.), 

dal  cnstom.     Cleik  s.  Tucket,  S  Lev.  407  (1SS2);  WhitBeld  v.  Longest,  6  Ire, 
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s  persou  living  without  the  limits  of  the  corporatioQ  suffers  his  cattle 
ot  property  to  stray  into  it  and  violate  its  ordinaaces.  Here  two 
questions  may  arise :  1.  Can  such  propeity,  being  wUhin  the  coT' 
poratioD,  be  dealt  with  the  sanie  as  if  it  belonged  to  ao  inhabitant 
of  the  corporation  ?  It  is  held  that  it  can.'  2.  Can  such  non-retident 
owner  be  made  amenable  peraonaUy  to  a  penalty  to  the  corporation  ? 
In  other  words,  has  a  corporation  power,  unless  expressly  conferred, 
to  provide  for  collecting  a  penalty  from  a  non-resideat  who  sufTers 
his  property  to  violate  an  ordinance,  but  who  himself  was  at  the 
time  without  the  corporate  limits  1  This  remains,  perhaps,  to  be 
settled ;  though  it  is  certain  that  ordinances  will  not  be  construed 
to  extend  to  persons  living  without  the  corporation  and  not  being 
within  it,  unless  such  an  intention  plainly  appears.* 

(I^w)  368   (ISla) ;   approTing  PUrce  e.         *  Plymouth  v,  Pettjjotm.  1  Dev.  (Lav) 

Bartram,  Coirp.  269.     8e«  also  Buffitlo  a.  EBl.      Inaliility    to  puniBb   non-reaident 

Webflter,  10  Wend.  (N.  Y.)  89  :  Comin'ra  ownar  crimirallj  in  respect  to  property 

of  WilmingtoD  v.  Rob;,  8  Ire.  (Law)  250  ;  within  corporata  limits,  hw  Reed  v.  Peo- 

CiHDm'n   of   Plfmoath    k   Pettijohn,   i  pie,  1  Puk.  Cr.  Bep.  481.    Power "  to 

D«T.   (I'w}  1S91 ;  Strkow  v.  Pontiae,  40  make  BUoh  prndentiil  rales  and  regola- 

III.  301  (1866);  CSty  Council  p.  Pepper,  1  tions  aa>ma;  geem  necewary  for  the  faet- 

Kich.    (S.   C.)   Law,   364  (1846)  ;   Cltf  ter  Improving  of  the  hobumm  landt  of  m 

Council  «.  Eing^  4  HoCord  (S.  C.),  487  i  town,"  ko.,  extends  onl;  to  r^nlatioiia 

Marietta  v.  FeariQ&  1  Ohio,  427  (1831)  ;  a»  between  those  who  have  the  right  to 

Dod^  V.  Gridley,  10  Ohio,  173  ;  Homej  enjoy  them  in  commoD,  but  does  not  con- 

*.  Sloan,  1  Smith  (Ind.),  18S ;  Eenned;  ler  the  power  of  imposing  a  penalty  for 

V.   Sowden,   1   HcMnllaa   (S.   C),   S23  ;  trapagget  by  ttTangeri ;  Ibr  aach  acts  the 

Bott  V.  Pratt,  83   Minn.  823 ;  KnoiriUe  tonni  muat  pursue  its  cominon-law  rem- 

t.  King,   7  Lea,  441.     Taxation  of  doq-  edy.    Foster  v.  Rhoeds,  19  Johns.  {N.  Y.) 

lendenta  using  stimts.     Foat,  sec.   683,  191  {1821).     See,  aim,  People  v.  Works, 

note.  7  Wend.  (N.Y.)  486;  Holladayi..  Marsh, 

»  Whitfield  t-.  Longest,  6  Ire.   (Law)  S  Wend.  (N.  Y.)  141     City  held  not  to 

E6S   (IS46)  i    Oosselink    n.   Campbell,   t  lia'e  power  to  reqoire  a  license  tax  from 

Iowa,  298,  SOO  (18&6);  K««d  v.  People,  1  Doa-resideut  owners  of  wagooa  engaged 

Park.  Or.  Bep.  481  ;  Rose  «.  Hardie,  B8  in  hauling  into  and  out  of  the  city  foe 

N.  C.  44.  Supra,  sec.  848,  note.  The  point  hire.      Bt.  Charles  v.  Nolle,  SI  Mo.  123 

was  alio  raled  the  same  way  in  Spitler  v.  (1872).    See  Index,  FthuUti.    Ordinances 

Yodng,  68  Mo.  42  (1876);  but  the  ordi*  ounot  have  an  Kdra-lerriioriai  efect,  nn- 

UBuce  was  construed  not  to  apply  to  a  cass  less  the  power  be  plainly  con  fened  upon 

where  the  hogs  owned  outside  of  the  cor.  the  corporation.   Strauss  •-  Pontiao  (liquor 

poratioD  escaped    from  a  pen  in   conse.  ordinance),  40  IIL  801  (1866);  Goseelink 

qoence  of  a  flood,  OTer  which  the  owner  v.  Campbell,  4  Iowa,  296  ;  Robb  t>.  Indi- 

bad  no  control,   which  washed  the  pen  anapolis,    38    Ind.    4S   (1871);    Chicago 

away,  and  where  the  owner  was  using  dil-  Pacldng  Co.  «.  Chicago,  88  111  221  (1878). 

igence    to   leclajm   them.      fTagner,   J.,  Whether  a  parly  raida  ustAui  tie  limit* 

says,  "  While  the  hogs  in  this  case  were  embiw;ed  by  an  oidinance  is  a  question 

found  in  the  itrsets,  yet  they  were  not  of  bet      Board  v,   Ponley,   II   La.   An, 

there  within  th«  meaning  and  spirit  of  the  743;   Police  Jury  e.  Tillaviabo,   12  La. 

ordinance,  which  was  designed  to  prohibit  An,  788  ;  Hew  Orleans  «.  Bondro,  14  Ia 

hogs  ttoa  numing  at  large  in  the  ordinary  Jm.  803. 
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§  356  (2M).  VoUcw.  —  All  persons  upon  whom  ordinftscea  are 
binding  art  botind  to  take  notiee  of  them.^  But  where  a  party  is 
liable  to  a  penalty  if  he  does  not  do  a  given  act  upon  notice,  a  news- 
paper notice  is  not  sofficient,  unless  that  mode  ia  pointed  oat  by  the 
law,  or  general  power  is  givea  to  the  corporation  embracing  within 
it  the  authority  to  prescribe  the  kind  and  manner  of  notice;' 

Ordinanea  Tttating  to  the  Licensing,  SeguloHon,  and  Tcuciiig  of 
AmusemMtg  and  Oea^taHoM,  including  the  Sale  of  IntadctUing 
Ziqwn, 

§  357  (291).  Nator*  of  Uo«nM  Fowsr.  —  Charteis  not  unfire- 
quently  confer  npon  the  corporation  the  power  "to  license  and 
r^nlate"  or  to  'license,  tegnlate,  and  tax  "  certain  avocations  and 
employments,  and  to  "  tax  and  restrain  "  or  "  prohibit "  exhibitions, 
shows,  places  of  amusement,  and  the  like ;  and  unless  there  is  some 
^>ecific  limitation  od  the  authority  of  the  legislature  in  this  respect, 
such  provisions  are  constittnionaL"    Where,  by  the  charter  of  a  city, 

1  PdmjrM  V.  Morton  (^demlk  mdi-  137  (1841),  it  ww  detemined  thM  there 
nance),  26  Ho.  SBS  (1S60)  ;  BnOilo  n.  wu  Dothiiig  in  the  Conatitntion  of  the 
Wabeter,  10  Wand.  {H.  Y.)  S9  (1833).  State  which  wonld  invalidate  a  grant  of 
See  Reed  «.  Peoplo,  1  Fork.  Cr.  Kep.  481;  poner  to  a  nmnidpKl  oorporatioa  "  to 
Cttf  of  London  v.  Vaoacn,  12  Hod.  S7D,  UeaiM  baitn,  and  rtgulait  Iht  waght  and 
S72  ;  OloTir  on  Corp.  S07,  SSO  ;  Kno»-  price  e/brtad,  and  to  prohibit  tha  baking, 
rille  V.  Ein^  T  La  (Tenn.),  141  {citing  for  salt,  accept  bf  those  bcenaed."  Sach 
tut);  Foribuilt  v.  Wilson,  S4  Minn.  2C4  agrontof  powar  doea  not  UDlairfall;  in- 
fos all  persons  within  t^e  city  limits  sis  tartere  with  the  right  of  citizena  to  par- 
boond  to  take  notice  of  the  imlinancMi  a  rae  tbeir  lawfiil  oocnpations.  In  tha  City 
■omplaint  setting  forth  a  violation  of  an  of  Boston  v.  3chaffer,  9  Pick-  (Mass.)  415 
tndinancs  naed  not  rscita  it,  — ■  refertncs  (1S30),  it  was  decided  that  it  ia  conpe- 
bi>  its  nmnber  is  saffioient).  Ii^ra,  tee.  tMit  for  the  legislatara  to  grant  a  citj  or 
413.  Where  *  city  having  an  ordinance  town  power  to  mqaire  the  payment  of 
pnhibiting  lis  daragi  of  fartiliiem  within  money  aa  the  eondidon  of  exerdsing  par- 
the  corpoiste  limit*,  i^owed,  witbont  ob-  tionlar  smploymenta,  t.  g,  giving  theatri- 
jection  or  waroing,  a  railroad  oomponj  to  cal  or  other  eihibitiona.  This  is  not  in 
erect  arpsnaiTa  gtorehonsea  to  aooommo-  the  natnie  of  a  tiuc,  which  mnst  be  gm- 
dste  its  trafflo  in  snch  merchandise,  it  aral,  hot  of  an  eioiae  on  ipedal  vocations. 
was  held  that  the  city  «M  alopptd  ihnn  Approved,  Cincinnati  v.  Brygon,  IS  Ohio 
oserting  its  oniinanco  against  Qie  com-  ti&  ;  New  Orleana  f .  Turpin  (aactioneen), 
pany  ;  and  that  the  railroad,  being  bound  13  Uu  An.  56  (1868)  ;  Hanicipality  t>. 
to  deliver  Its  height  in  tha  city,  was  not  Dobois  (livery-stable  keeper),  10  La.  An. 
inchided  in  tha  tams  <rf  the  ordinance;  fiS  ;  Charity  Hospital  v.  Stickney,  3  La. 
Mayor  of  AUksna  v.  Georgia  R.  K.,  78  Go;  An.  SSO  ;  Slaoghter  v;  Commonwealth,  13 
800.  At  to  iMtapptl  aee  also  Atlanta  v.  Oratt  (Va.)  767;  Canoll  v.  Tnskaloosa. 
Gale  City  OwpLi^  Co.,  71  Oa.  lOS ;  pott,  13  Ala.  178 ;  Merriam  *.  New  (Means,  14 
sacs.  808,  BOS.  I^  An.  818 ;  Wynne  v.  Wright,  1  Dev.  k 

>  Ksckely  >.  CommissiaDaia  of  Bood^  ft   B.    |N.   C.)    Law,  19;    Savannah   e. 

i  McCord  (S.  C),  8fi7  (18281.  Hartri^  8  Ge.  28  ;  Cincinnati  v.  Bry- 

*  Hcnnt  Flaasant  v.  Clntch,   S  Iowa,  son,  15  Ohio,  82S,  disaenting  opinion  or 

Ua  (1858).    b  Mabila  b.  Yuilla,  8  Ala.  Bwehatd,  J.;  Collins  s;  Loownlle,  2  B. 
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the  power  to  license  a  particular  occupation  witMn  its  limita  is  given 
to  the  Gonnnun  couocil,  such  power  involves  the  uecessity  of  deter- 
mining with  reasonable  certainty  both  the  extent  and  duration  of 
the  license  and  tiie  sum  to  be  paid  therefor;  and  must  be  tjercised 
by  the  common  council,  and  cannot  be  delegated  by  it,  in  whole  or 
in  part,  to  any  person  or  authority.^  Concerning  uaefid  trades  and 
employmeiUs,  a  distinction  is  to  be  observed  between  the  power  to 
"  license  "  and  the  power  to  "  tax."  In  such  cases  the  former  right, 
unless  such  appears  to  have  been  the  legislative  intent,  does  not 
give  the  authority  to  prohibit,  or  to  use  the  license  as  a  mode  of 
taxation  with  a  view  to  revenue,  but  a  reasonable  fee  for  the  license 
and  the  labor  attending  its  issue  may  be  charged'     Respecting 

Hot).  (K;,)  134]  Tlie  Giennania  v.  State,  7  ordininoea  of  thu  chuaeter  anght  not  to 
Mil.  1;  Lucas  v,  Lott.  Coinm'rs,  11  Gill  &  be  Biutained,  nnlesa  the  authurit;  be  ei,- 
Johns.  (Md.}  EOS  ;  Seorao.  West,  IMurph.  pressl^  or  otherwise  oueqaifocally  cod- 
(.V,  C.)  BBl  ;  People  a.  ThuTher,  18  lU.  hmA.  Newton  v.  Atchison,  81  Km.  161 
567  ;  Savannah  v.  Charlton,  Sfl  Qa.  460  (quoting  tbe  foregoing  with  approval).  In 
(1807).  Forbidding  driving  of  carta  with-  this  case  •  license  tax  npoD  mercliatiti, 
out  licenae.  Who  are  cartmeu  ?  Brooklyn  gndoated  according  to  their  average  stock 
V.  Brealin,  E7  N.Y.  ^91  (1871);  piwt,  sees,  on  hand,  was  held  valid,  and  not  in  any 
T8S,  7D1 ;  East  St.  Louis  v.  Trustees,  102  illegal  aenae  double  taxation.  In  TdIIom 
111.  4S8  ;  Wiggins  F«ny  Co.  •.  East  St.  v.  Sedsu,  81  Ean.  165,  the  noM  conrt 
Lonia,  102  111.  S60  (tlie  lllinoia  Cosstita-  IieMaluenw  tax  upon  (trvjr^fiCf,  which  ww 
tion  of  1870  did  not  affect  the  power  of  much  larger  for  those  not  having  permits 
the  legislature  in  regard  to  conferring  the  to  aell  liquors  than  for  those  having  such 
right  upon  cities  to  require  licenaes);  State  permits,  was  not  illegal  or  void. 
tF.  Hayne,  «  S.  C.  403  ;  State  P.  Colombia,  i  Darling  n.  St.  Paul,  ]»  Mian.  389 
0  S.  C.  1  ;  Charleston  b.  Oliver,  16  8.  C.  (1872).  Compare  this  case,  however,  witb 
47  ;  United  States  Diatilling  Co.  «.  Chi-  Decoreh  v.  Duustan,  38  Iowa,  BS  (1874|, 
cago,  112  111,  19  (brpwers  and  distillers);  in  which  it  was  held  that  where  an  incor- 
Information  against  Oliver,  21  3.  C.  818  ;  porated  town  had  the  power  to  regnlate 
Van  Hook  ti.  Selmn,  70  Ala.  Sftl ;  People  and  license  aacdou  «les,  kc,  and  to  paaa 
t'.  Mulholland,  82  N.  Y.  324  (delivering  all  ordinances  necesBai;  to  exerdae  that 
milk  from  vehicles).  A  power  to  "levy  a  power,  an  ordinance  antboriiing  the  mayor 
license  tqx"  is  discretionary  and  not  man-  to  fix  the  amount  of  the  license  within  a 
datory.  Under  it  a  city  may  abstain  from  specified  sum  WM  bald  not  to  be  invalid. 
taxing  any  occupation.  New  Orleans  b.  The  general  doctrine  on  the  anl^ect  of  th* 
MtiM,  33  Ia.  An.  826;  eee  chapter  on  (JeJetraZtm  o/muniefpa!  poiosn  is  elsewhen 
Taxntion,  fMs< ;  anU,  sec.  I1G;  Kuiper  e>.  discnssed  ;  and  tbe  line  drawn  between 
Louisville,  7  Bneh  (Kj.),  EBB.  duties  of  a  ministerial  and  executive  char- 
The  cases  show  some  diversity  of  acter  which  may  be  delegated,  and  legisU- 
opinion  as  to  the  right  to  tax  partioilar  live  or  discretionary  powera  which  may 
tmploymeBta  as  distioguiaheil  from  prop-  not  be  delegated.  An  ordinance  which 
erty  ;  but  the  correi.-t  view,  it  is  submitted,  required  the  rroomtnendation  of  twelve  dt- 
is  this;  Unless  specially  restrained  b;  iaena  and  taxpayers  in  the  blocif  when  it 
the  Constitntion,  the  legislaturo  may  pro-  was  proposed  to  estsbliah  a  latindry,  he- 
vide  for  the  taxing  of  any  occupation  or  fore  the  anthoiitiea  should  issue  a  Ucttua 
trade,  and  may  confer  this  power  upon  therefor,  held  Ulf^.  /*  rt  Qnong  Woe, 
municipal  corporations.  But  snob  taxes  13  Fed.  Sep.  229;  lupra,  sec  819,  and 
are  apt  to  be  inequitable,  and  the  principle  note.  AnU,  sec  96  ;  pod,  sees.  716,  780. 
QOtfieu&om  danger  of  great  abase.   Hence         *  State  «.  Bean,  91  N.  C.  GSl  (quoting 
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amuaemtnig,  exhUitioM,  &c.,  the  authority  of  the  corporation  under 
the  power  to  license  baa  been  regarded  as  greater  than  when  the 
same  word  a  employed  as  to  trades  and  occupatioas.'    Words  of 

text,  and  holding  that  »  power  to  UeoiM  327  (lS7E)iWg]eh  f.Hotchkin  (building 

th«  etrrjing  an  of  trmdes,  te.,  is  apoliet  IIebdm  fee  of  fifty  cents  iiutoiaed),  S9 

p<nB$r,  and  does  not  confer  power  to  UMtlie  Conn.  140  (1872);  b.  o.  12  Am,  Beji,  S8S; 

licenie  u  A  moda  of  niung  revsnae}.    3ee  poMt,  »ec.  409,  Dol«^      St  Paul  v.  Traa;^, 

liio  Be  forU    Miranda,   7S    Ctl.   3fl5  ;  2fi  Minn.  218,  &pproTing  text ;  Bennett 

O'tUIey  V.  Freepoit,  96  ¥t,.  St  21 ;  Vnn-  Peopls,   30  III.  SSfi  ;   Eut   St.    L«nii 

MDt  V.  Htrlsm  Stage  Co.,  59  Hd.  330  ;  Webrnug,  40  111.  8S2 :  SsTannah  «.  Charl- 

Uiihlenbrinck   v.   Commiasionen,   19  N.  ton,  3fl  Ql  160  ;  Darling  v.  St.  Fftul,  19 

J.  L.  801.     Compare  Flanagan  M.  Plain-  Minn.  889  (1S72),  citing  text;  poK,  chap. 

field,  41   N.  J.   L.   118  ;  Clark  «.   Sew  lii. 

Brnniwick,  43  IT.  J.  L.  175.         '  Power  "  to  r^nlate  the  aals  of  meat," 

A  general  inoorpotation  act  conferring  ka.,  held  to  anthorize  a  city  to  require 

power  to  license  certain  autmemttd  oocn-  that  a  license  iliall  be  obtained  for  the 

patlont  i»  to  he  constmsd  as  if  inhibiting  lelliDg  of  meat,  Ac.     Kinsley  v.  Chictgo^ 

the  licensing  of   thoee  not  ennmerated.  134  111.359(1^88). 

Cairo  v.  Broei,  101  111.  47fl.     Whera  a  Diatinction  between  faxajjon  and  jnAm 

charter  pmrided  that  licenMB  ohoald  be  rtgttUttvM  well  stated  by  Dtjnie,  }.,  in 

propcrtiaud  to  IJte  avumtU  of  bunnett,  in  State  b,  Hohoken,  83  N.  J.  L.  260  (18S9); 

ordinance  vaiying  the  amount  according  Commonwealth    o.    Markham,    7     Bnih 

to  the  nnmbn  of  penons  employed  wai  (Ry.),  18S  (1870);  State  ■.   Caaddy,  2S 

held  lawfnl.      Ex  parU  SUto  U  Protti,  Minn.  S12  ;  pott,  sec  708  ;  oee,  also.  Kip 

08  Cal.  ess.     One  who  trsnsacU  hnaineM  v.  Pattereon,  2  Dutch.  (N.  J,)  2»8 ;  Mayor 

both  BB  a  iBholemUt  and  niail  merchant  v.  Avenue  Railroad  Company,  32  N.  Y. 

may  be  required  to  take  out  licenaea  in  201  ;   38    N.    T.   42,   distinguished  and 

each  capacity.     New  Orleane  9.  Keen,  38  quentioned  in   Trankford   and   Phila.   P. 

La.  Ad.  S2S.  K.  Co.  v.  Philadelphia,   G6   Pa.   St.   110 

>  Ash  V.  People,  11  Mich.  817  ;  atU*,  (1888);  Johnson  d.   Phikdelphia,  00  Pa. 

■ec  IIS  ;  Yonngblood  «.  Seiton  (distinc-  St  IIC  ;  Freeholdera  v.  Barber,  2  Halst. 

tion   between   license  and   taxation),   82  (N,  J.)  01.     Difference  between  tai  and  a 

Uicb.  108  (1875)  1  a.  c.  20  Am,  Rep,  654;  license  to  exercise  particular  callings  upon 

St.  Paul  D.  Traeger,  25  Minn.  218  (1S78).  making  pecuniary  compensation  for  tha 

Power  "  to  exact  license  money  "  and  "  to  privilege.     People  v.  Thurber,  13  Hi.  GG/j 

regulate  "  the  sale  of  liqnora  held  not  to  Uonnt  Carmel  v.  Waboeh  Co,,  SO  111.  06; 

confer  power  to  prohibit  the  sale  thereof.  Kniper  e.  Louiarille,  7  Rash  (Ky.),  G99. 

Sweetv.  Wabash,  41  Ind.  7(1872);   Free-  Smith  v.   City  of   Madison,   7   Ind.   89 

holdera  tr.  Barber,  2  HaUt.  (N.  J.)  61;  Car-  (ISSG),  so  far  as  it  holds  that  authority 

roll  ».  ToakaloosB,  12  Ala.  (c  8.)  178 ;  "  to  anppresa  and  teetwin  "  bowling  sa- 

Oreeneboro  v.  Hallins,   13   Ala.   (n.  s.|  loons  confers  the  power  to  license  end  dui 

ill;  Loeoa  d.  Lott  Comm'ra,  11  GUI  ft  tbem,  cannot,  as  it  seems  to  as,  be  soa* 

Johns.  (Md.)  506;  City  Council  v.  Ahrena,  toined.    Mayor,  to. «.  Beaslev,  1  Humph. 

4  Strob.  (3.  C. )  211  ;   Kip  •.  Paterron,  2  (Tenn, )  210,  holds  that  power  in  a  charter 

Dntch.  (N.  J.)  398  ;  Fortlaad  >.  O'Neill,  to  rtfulale  and  Tutrain  tippling-honse* 

1  Orrg.  318 ;  Bennett  v.  Birmingham,  did  not  confer  the  power  to  tax  them. 
31  Pa.  St.  16;  Commonwealths  Stoddsr,  The  word  "  rMtraio"  (Emporia  d.  Tolmer, 

2  Cnsh.  (Haaa.)  S02  ;  Day  v.  Green,  4  12  Kan,  022,  630  (1871)  held  not  to  be 
Ciub,  (Ha:;j.)  133;  Dunham  «.  Rochester,  synonymoas  with  the  word  "prohibit  "or 
6  Cow.  (N.  Y.)  462;  Lawrencaburg  v.  "suppress,"  Approving  text  Frank,  7n 
Wneat,  16  Ind.  887 ;  Cheny  v.  Shelby,  n,  G2  CoL  606  ;  Hudson,  ftc.  c,  Hoboken, 
rille,  19  Ind.  84 ;  Leavenworth  «.  Booth  41  N.  J.  L.  71.  A  power  '<  to  regnlate  ' 
(conatniingwordg"Ucenaetaz"),16Kan.  vlotnaUing   honsea  held  to   jnclnde   the 
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this  character,  however,  do  not  always  have  exactlj  tlie  same 
meaning,  and  the  iDtentaon  of  the  l^iislatuie  in  naing  them  must 
often  be  gath^^  from  the  whole  chatter  and  the  general  le^Iation 
of  the  State  respectiug  the  subject-matter. 

§  358     (292).     Same  Bubjaot.     Resolatlon  of  Ooonpatloiu.  —  In 

harmony  with  the  foregoing  principles,  it  has  been  held  that,  under 
authority  "to  license  aruf  rt^uiafe"  draymen,  &c  a  municipal  cor- 
poration may,  by  ordinance,  requiie  a  license  to  be  first  taken  out, 
and  charge  a  reasonable  sum  for  issuing  the  same  and  keeping  tlie 
neeesaaiy  record,  but  cannot,  hy  virtue  of  this  auihority,  without  more, 
levy  a  tax  upon  the  occupation  itself;  and,  under  the  power  to  regvr- 
late,  it  may  make  proper  police  regulations  as  to  the  mode  in  which 
the  employment  shall  be  exercised.^ 

power  to  l-uxnu  them.     St.  Johnebnry  a.  ihaory  tha  police  pover  wocld  be   ihon) 

Tbompson,  69  VL  SOO.  of  aU  efficiency.  ...  We  Lara  no  dmibt. 

Oik  who  kIIm  hit  own  goods  at  pnblic  therefore,   that  tile    legUUtorg    may,  ia 

auction,  as  well  ai  onewho  ■ellaauotber'a,  Mgolatiiig  any  niaCtar  that  ia  a  prapBT 

is  an  "  auctioneer,"  aUowiiig  tbs  ccoiilim  autjsct  of  the  polics  power,  impose  snch 

council  of  any  mnnicipalitj  to  nqnire  a  sums  for  licwiBaa  a«  will  ape»to  as  poitial 

licanae,  &c.    Goshen  e.  Kem,  68  lud.  MS.  nstrietions  upon  the  business,  or  npon 

The   power  thua  conferred  an  a  common  the   keeping  of  the   particular  kinds  of 

Eouncil  is  in  the  natuto  of  a  polioa  lagular  property  regnUted."    See,  also,  Fira  Der 

tioD.    lb.  partment  ■;   HoKenstain,  Ifi.  Wia.    ISS. 

'  CinciuDBti  v.  Bryson,  IG  Ohio,  025  fipedal  constitntioval  provisions  in  lefer- 

(1S4B).    As  to  correctness  of  application  ence  to  taxation  have  been  held  to  have 

of  the  principle  of  law  to  the  hcts,  jwwv.  ho  relelenaa   to  license  taxes.      LesTen- 

Cosanlt,   in  connecUon  witli  the   above  worth  *.  Booth,  16  Eau.  627,  636,  OSS 

case,  Ma)-s  v.  Cincinnati,   I  Ohio  St.  SSS  (1S76);  Anderson  v.  Eems  Drain.  Co..  11 

(1853) ;  with  which  compare  Cincinnati  t.  Ind.  201;  Bright  v.  McCullongb,  27  Ind. 

BnckiDghsm,  10  Ohio,  261 ;  and  see  caset  S23,  233;  People  v.  Coleman,  i  Cal.  46. 

cited  tupra,  sec.  SB7  ;  Mays  n,  Cincinnati,  The  law  reoognizea  property  in  dogi, 

K^tra,  cited  by  Oomtll,  J.,  in  St  Paul  and  adty  ordinance  requiring  Mia  owner 

V.  Traeger,   26   Minn.   31B   (1878);  The  sf  such  property  to  obtain  a  license  to  keep 

Lsnndi?  License  Case,  22  Fed.  Rep.  701 ;  tha  same,   and  sntiijecting  him  to  amat, 

Hannet  v.  fltate,  46  Ohio  St.   63  ;  Fort  fine  and  imprisoimient,  for  not  proemiog 

Smith  D.  Avers,  4S  Ark.  82  ;  KuMellvilte  snch  license,  ia  invalid.     Washiniiton  a, 

V.  White.   41  Ark.  4S6.     An  act  to  lep  Meigs,   1   McArthar,.  63;    HsTriugton  «. 

alate  and   license  the    keeping   of   dog»  Hilos,  11  Eao.  ISO.     See,  on  this  general 

was  regarded  as  en  exercise  of  the  Twlice,  subject.  State  v.  Cymis,  S0  Ohio  St  400; 

and   not  the  taxing  power  of  the  State,  Wifd  a.  State,  48  Ala.  161;  potl,  lec  768; 

and  not  to  be  within  the  constitutional  ant^,  sec  141. 

provision  requiring  nn?/(>rmff>/ of 'action.  The  legislature   may,  for  polioa  pni> 

Carter  v.  Dow,  le  Wis.  296  (ISflS);  Ten-  poees,  preecritia   the  limits   of  municipal 

nay  «.  Lenx,  li.  666.      In  tha  cseo  last  bodies,   entailing  or  contracting  them  at 

cited,  PaiTu,  J.,  observes  :  "  We  csonot  pleasure,  and  ^ve  them  power  to  paa  or- 

assent  to  the  position  that,  if  the  sum  re-  dinancea  to  prtvatl  matanets  beyond  their 

quired  for  a  license  exceeds  Om  eipenne  of  bimtldariu.     Thaa  a  packing'  honse  which 

Issuing  it,  the  act  transcends  the  licrBs-  faaa  been  licensed  by  the  town  where  it  is 

ing  power,  and  imposea  a  tax.     By  uucb  a  localad,  bnt  withia  one  mile  ti  the  e«tfo- 
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§359  (293).  B«nenibjMt~So  anthohty  to  a  cH^  to  adopt 
rules  aud  ordei'B  "  foi  Ute  due  rtgvlatum  of  omnibuses,  stages,  &c.," 
waa  held  not  to  authorize  the  adoption  of  an  ordinance  requirinff  the 
paymemt  of  a  tax  or  duty  on  each  carriage  licensed,  varying  from  one 
to  twenty  dollars,  according  to  the  different  kinda  of  carriages,  and 
the  stands  occupied.  This  was  regarded  as  a  direct  tax  upoa  the 
vehicle  used,  or  its  owner,  and  not  necessary  to  secure  the  objects  of 
the  above  grant  of  power  to  the  city.'    So  where,  under  aa  act 

ToU  Itrnitt  of  »  dty,  doe«  not  exempt  tha  cost   of  gruitmg   moh  licenaea  may  ba 

nine  from  an  ordinaaca  of  that  dty  re-  properly  charged  to  the  peraon*  proonr- 

quiring  it  to  be  licensed  bj  that  mnoici-  ing  them,  although  the  power  to  do  ao  il 

palitjr.  The  penou  naing  the  establidunaut  not  eipreaaljp  given  in  the  charter.   Welch 

ii  liable  to  be  charged  ■  license  b;  both  v.  Hotchkiaa,  SS  Conn.  140  (1872).    Under 

the  town  uid  dty.     Chicago  Packiiig  Co.  a  po>er  h>  "  licauae,  tu,  rvgukte,  wip- 

V.  Chicago,  88  111.  321.  pre^   end    prohibit    hawkm,    peddiart. 

In  Aah  r.  People,  11  Mich.  M7  (186%,  faimbrtdctn,"   4c.,  a  dQ  may  gnnt  li< 

it  appealed  that,  by  its  charter,  authority  oenaea  impoaing  auoh  conditious  and  bnt- 

waa  gjvea   to  a  dty  to   erect,  gataUiiih,  ieaa  aa  it  aees  fit.     Launder  v.  Chiogo^ 

and  regulate  maAeta  and  mariiat-pUca^  HI  lU.  291.     In  IlUnoit  the  l^ialature  it 

ud  to  tieaui  and  regulate  butchen  and  not  raaUictad    to   intooral    or  iqjuriolu 

■hop-keepen   at  any  otA«r  place   in   the  occapationain  aatboriziugad^toimpoaa 

city,  for  the  «ale  of  meatI^  &g.,  and  to  an-  Ikenae  lee^  nor  ia  apower  to  lupptesa  any 

thorize  the  mayor  to  grant  eueh  hcauea  bouneM  naeeaaary  in  order  to  warrant  the 

and  to  priBcriba  the  mm,  of  money  to  b«  ezerdae  of  a  powet  to  liceose.     Braun  v, 

paid  into  the  treMury  of  the  city  therefor.  Chicago,  110  111.  187;  J<M(,*eca.405,nata, 

An  ordinance  prohibiting  the  kaeping  trf  7S8. 

neat-abope  ontnde  of  the  pablio  marketa         '  Commonwealth  e.  Stodder,   2   Coah. 

without  a  Uotnas,  and  leqainug  the  pay-  (Uaia.)   C62,   fi72   (1S48);    distinguighed 

Blent  of  a  licenae  fee  of  &Te  dollat^  waa  from  Boaton  v.  Schafler,  S  Pick.  (Maaa.) 

ioatained,  although  the  amount  exceeded  HSi  u  to  licenaea  for  theattical  exhiU- 

the   ezpenae  of  making   and   ragiitering  tiona.    Power  to  the  dty  council  of  Charles- 

the  licenso.    Hie  eoiut  denied  that  the  ton  to  make,  into-  alia,  "  auch  ordinance* 

fte  demanded  waa  a  tax,  and  regarded  it  respecting  atreete,  carriages,  wagona,  cart^ 

as  but  a  reasonable  compensation  far  the  draya,  to,,  aa  to  them  ahall  seem  eipedi. 

additional   expenae  of  municipal  superri-  eut  and  neaesaaiy,"  waa  held  to  authorlM 

uon  over  the  buaineas  at  the  place  liceuaed.  an   ordinance  teqoiring  all  peraons  who 

A  /trrg  lietnM  /a  of  fifty  doUata  waa  drive  for  hire  any  cart,  dny,  wagon,  or 

held  not  to  be  a  taa,  within  the  meaning  omnibus,  within  the  dty,  to  take  out  a 

of  the  term,  aa  naed  in  the  Conatitntion  of  Ueens^  and  to  require  thn  rahide  to  be 

Miehigan  and  the  charter  of  the  oi^  ol  numbered,  or  on  bilura  to  do  *o  to  pa;  a 

Detroit.     Chilren  b.  People,  11  Mich.  U  fine.     City   Council  ».  Pepper,   1    Kieh. 

(188S);  onto,  sec  116-    "The  power  to  li-  (a    C.)    Uw,    M4    (1846).      A    atreet- 

•enae  and  regulate  csrriea  with  it  the  right  aprinklii^  cart  ia  a  "  public  rehiole  "  on 

to  require  the  payment  of  a  [reasonable}  which  a  license  tu  ia  properly  imposed, 

«um    in    eondderaCion   at    the    Scenee."  Bt.  Louia  «.  Woodruff,  i  Ho.  App.  169. 

Ar  ^rt}A<,  J.,  in  State  T.  Herod,  SSIowa^  A   aimilar    oTdinance,    impoaing   annual 

183  (1870).    Whenever  a  munidpal  oor.  diatge  od  each  car  of   a   atrect-railway 

poration  is  authorized  to  make  by-lawa  company,  waa  aoatained  aa  a  police  regu> 

relative  -  to  a  given  sul^iect,  aud  to  requira  latk>n.      Frankford  Bailway  Company  «. 

of  those  wbo  dedre  to  do  any  act  or  trans-  Philaddphia,  58  Fa.  St  IIB  (1808);  e.  v. 

ad  any   budneia  pertaining    thereto    to  Johnson  *.  Philadelphia,  Sfl  Pa.  St.  44G ; 

obtain  a  liewuN  tb«nf»,  tba  TawooaU*  aad  AUerton  v.  Chicmo,  6  Fed.  Bep.  SU, 
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antborizmg  the  trustees  of  a  village  corporation  to  make  ordinaiices 
"  in  relation  to  huckstere,  and  for  the  good  govemment  of  tlie  vil- 
lage," it  was  held  that  an  ordinance  was  unauthorized  which  required 
that  hucksteni  should,  before  exercising  their  employment,  take  a 
license,  and  be  taxed  a  sum  vsiying  from  five  to  thirty  dollars.' 

§  360  (294).  Sub*  •nbjaot.  —  On  the  other  hand,  the  power  to 
"  license,  regulate,  and  restrain  amusements,"  it  was  admitted  or 
taken  for  granted,  would  authorize  an  ordinance  taxing,  or  requiring 
exhibitors  to  pay  a  specific  sum  for  the  privilege,  this  being  con- 
sidered as  a  means  of  r^ulating  and  restraining  them.^  So  a  grant 
of  power  to  a  city  or  town  to  license  exhibitions  "on  such  terms 

A  manidp«l  wiporatioD  mt.y  under  its  dooi  power  to  liogun,  tax,  uid  r^nl&te 

oidinaTy  power*  of  local  go'ernnient  put  authorize  the  grant  of  u  exettirivi  right 

ordiDaDcee  requiring  a  atreeC-railvray  com-  to  ran  omnibusea  within  tha  limits  al  the 

pan?    incorpoiAlod    by   l^:iBlatQre,    and  titj.    Logane.  P;ne,  4S  Iowa,  G21(]STfl|; 

hariug  its  r«il<  down  and  in  nag  through  Sayder*.  North  Lawrence  (hacknej  coach, 

the  streets   andar  legialatiTe  sanction,  to  what  ia),  8  Kan.  B2  (1871). 
make    ita  tracks  conform  to  the  grad^  '  Dnnbua  v.  Bocbester,  5  Cow.  (N.  Y ) 

to  keep  in  repair  the  ipac«  between  the  4SS,  466  (1SS6).    See  further.  Index,  Har- 

Tails,  and  to  niuove  mow  and  the  like.  litU. 

But  it  has  DO  power  to  teqnin  incb  a  com-  Under  a  charter  anthorizing  the  license 
pan;  m  organised  to  take  out  a  license  of  wagons,  &c.,  and  requiring  owners  and 
and  pa;  license  fee  as  a  taeans  of  taxa-  keepers  of  wagons,  &c.,  vting  (Acm  is  tJit 
tioQ,  nnleas  power  is  given  to  resort  to  eitv,  to  take  out  a  lieeote,  all  hnckstara, 
licenses  and  licenae  fees  for  Tevenue  pur-  gardeners,  Ac.,  who  are  not  residents  and 
poses.  A  proTision  in  the  charter,  grant-  taipsTers  of  other  towns,  may  be  com- 
ing power  "  to  license  and  regulate,"  does  pelljid  to  take  out  a  license.  Frommer  n. 
not  authorize  the  exaction  of  license  fees  Bicbmond,  81  OratL  640.  A  city  lias  no 
for  reTcnae  purposes.  Power  to  license  right  to  require  that  persons  owning  vehl- 
when  specially  given  Id  ft  charter  is  nerer-  des  for  hire  within  its  limits  and  who 
theless  a  police  power.  The  exaction  of  have  paid  their  city  licenses  shall  obtain 
license  fees  for  revenue  parposes  la  the  from  the  dty,  at  a  certain  fixed  and  ex- 
exercise  of  the  power  of  taxation.  The  orhitant  price,  the  pUtea  which  an  ordi- 
distinction  between  the  power  to  license  nanee  of  the  city  has  ]K«scribed  for  the 
as  a  police  r^tilTtion  and  the  same  power  convenient  identification  of  the  vehiclea. 
as  a  revenne  measure  is  of  the  utmost  Such  an  exaction  is  another  license  in 
Importance.  If  granted  with  a  view  to  disgnias,  and  therefore  unconstitutional. 
revenue,  the  amount  of  tax,  if  not  limited  Walker  v.  Hew  Orleans,  SI  La.  An.  828. 
by  charter,  is  in  the  discretion  and  judg-  ■  Hodgee  v.  Mayor,  2  Bumph.  (Tenn. ) 
mentoftheaathoiitiesiif  given  aiapoliee  01.  See  also,  Carter  s.  Dow,  16  Wis. 
power,  it  must  be  exercised  as  a  means  of  209;  Tenney  «.  Lenz,  lb.  &SS.  Speaking 
regulation  only,  and  cannot  be  need  as  a  of  this  subject,  Mr.  Justice  Cooley  ei- 
Bource  of  revenne.  North  Hndaon  Rulway  pieaaea  it  as  his  opinion  that  where  the 
Co.  V.  Hiiliokni,  4]  K.  J.  L.  71 ;  Mayor  p.  right  to  impose  license  fees  to  operate  ss 
AvenucRnilroadCo.,  8SIT.  ?.  261.  Power  a  restriction  upon  the  buduesa  or  thing 
to  liopuse,  tax,  and  regulate  hone  raiU  licensed  can  be  fairly  deduced  from  the 
roads,  hackney  carriages,  Ac,  does  not  taxing  power  conferred  upon  the  corpora- 
extend  to  taxation  of  privaU  iiehtelm  need  tion,  it  should  be  done,  rather  than  to 
by  a  merchant  or  mannfacturer.  St  derive  the  right  solely  from  tlie  power  to 
Lonlav-Grove,  46  Ho.  674(1S7U).    Nor  ngnlate.    CMist.  Lim.  202.  note. 
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and  conditiona  ita  to  it  may  seem  just  and  leasooatJe ,"  BDthoiizes  it 
to  exact  money  for  the  license ;  it  is  not  confined  to  regulating  time 
and  place,  establishing  police  regulations,  &c.' 

§361  (295).  RlsbtmoBtbapUlaly  oonfeirad.  — Even  the  righi 
to  license  must  be  plainly  con/erred,  or  it  will  not  be  held  to  exist 
Thus,  power  to  make  "  by-laws  Telative  to  hucksters,  grocers,  and 
victualling  shops"  does  not  authorize  the  corporation  to  exact  a 
license  from  persons  carrying  on  such  business.  Nor  does  the  gen- 
eral power  to  pass  prudential  by-laws,  not  inconsistent  with  the 
laws  of  the  State,  confer  the  authority  to  demand  a  license.* 

§  362  (296).  iCocopollra  InvaUd. —  The  power  to  license  and 
relate  a  lawM  and  necessary  business  will  not  give  the  corpora- 
tion the  power  to  make  contracts  which  create  or  tend  to  create  a 
monopoly.^ 

>  Boston  r.  Scttsfler,  B  Pick.   (Viaa. )  to  make  s  liodUB  Tslid  :  and  liesnaoa  an 

41S  (1S30);  distingaished  from  Common-  gtuenllf  considerad  penonal,  oeadng  with 

wealth  v.  Stoddar,  3  Cnah.  (Masa.)  SSi,  tb«  life  of  the  licenn,  and  not  tnoafera- 

(72  (laiS).  ble  wjthont  connnt.     Holuall  t>.  Templa 

*  Donham   v.    Bochetter,    B    Cowen,  (groceiy   license),   S  Oilm.   (S   IIL)   W; 

(N.T.)4aS(182e);CommanwMlthe.Stod.  Lewis  «.   United  Statea,  Morris   (Iowa), 

der,  2Cn^.  (Hm»)  fi62  (IS4S)  ;  Hajs  r.  1» ;  Lombanl  v.  CheeTer  (fanr licenn), 

Cincinnati,  1  Ohio  St.  208  (lSfi3)  ;  Gale  lb.  173  ;  Branetti  b.  N«w  Orleana,  B  La. 

V.  Ealamaioo  (market-hoase  contract),  28  iSO.      As  to   power  to  nvoke   liceniea. 

Mich.  344  (1871) ',  i.  o.  9  Am.  Rep.  80  ;  Towna  e.  TallKhaaaee,  11  Fla.  130  (1860). 

St.  Paul  V.  Traegar,  25  Minn.  248  (1878);  "Jank  ahopa,"  defined  bj  O'Neall,  C.  J., 

St  Paul  V.  StotU,  SS  Minn.  288   (ordi-  "to  be  a  place  where  odds  and  enda  are 

DUtce  reqairing  license  to  peddlers  held  purchased  or  sold,"  and  dtiea  are  olten 

Toid).     By-laws  requiring  a  lieni,  which  empowered  to  exact  a  Ucenee  from  keeper* 

may  be  so  heavy  aa  to  ommmt  to  a  pro-  tbareof.    City  Council  e>.  Goldsmith,  13 

hOitum,  were  justly  consideTed  to  be  in  Bich.  (S.  C.)  Uw,  470  (18(10).    "Shows" 

Testrust  of  trade,  which  the  general  law  defined  :   McKee  r,  Toim    Council,  Bice 

favors,  and  in  thia  ease  were  adjudged  (3.   C.)   Law,   S4.       Iiieaiwi  ouisMmMM* 

Toid,  "  both  hi  want  of  jutisdictiou  "  in  held  not  liable  to  the  payment  of  a  p«wn- 

the  oorporatiou  to  pasa  them,  and  fbr  want  broker's  license,   under  a  city  ordinanoe. 

of  "eonfanaity  to  the  general  law."     1  Hunt  r.  Philadelpliia,  35  Pa.  St.  277. 
Ohio  St.   268.     Where  the  charter  gave         ■  Chicago  v.  Bnmpff,  45  IIL  00  (1867). 

the   corporation    the    power   "to  Iieotss  In  this  case,  nnder  a  power  gnmted  to  the 

baketB,  and  to  prohibit  aalea  of  bt««d  ax-  dty,  in  ita  charter,  to  rtgulaU  md  lianai 

eapt  by  those  Ucenaed,"  the  court  doubted  the  tlavghUrmg  of  tmitaaU  within   the 

whether  under  thia,  aside  hum  the  taxing  corponte    limits,    the    common    council 

power  of  the  oorporation,   an   ordinance  passed  sn   ordinsnce,  whereby  ■  particn< 

could  be  supported  which  nqoired  twenty  Isr  building  wss  demgnated  for  Qie  alaugh- 

doUarvtobepaid  by  the  baker  far  a  license,  tering  of  idl  animals  Intended  for  sale  or 

although  it  admitted  that  the  corporation  conaomptiDn  in  the  city,  the  owners  of 

could  require  a  fee  for  issuing  snd  register-  which  were  granted  the  exdutivt  riglU,  for 

ing  the  license.     Mayor,  Ac  of  Mobile  v.  a  spacifled  period,   to  have  all  such  ani- 

Ynille,  8  Ala.  187  (1641).    Statutory  con-  mala  sUaghtered  at  their  establishment, 

ditioDS  preeadent  moat  b«  complied  with  they  to  be  paid  a  apecifie  sum  for  the 
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§  363  (297).    InbudoatSaB  Uqnors.  —  The  authority  of  mumci- 

palities  to  liceoee,  tax,  restniiii,  or  prohibit  the  tra^  in  or  sale  of 

privilege  by  all  perBoni  siercidng  it,  and  working,  aiing  of  a  thin^  fee.,  tra  Toid. 

to  havB  the    otition   oS   acuolitiag    <uch  Aud  ao;  one  ^e*ed,  &c,  may  have  ao 

propoaitiaii,  but  which  waa  not  to  t&ke  action  on  the  atotate,  ind  recover  treUe 

eOect  UDtU  tfaey  executed  it  aertain  bond  daiua^eB  uid  double  coat*.     So  monopolie* 

thi^rein  required  J   and  it  waa  held  that  are   contr&ry  to  Uagna  Charta.     2  Inat 

tbiti  action   of  the  corporate   anthoritiea  S3.     By  statute,  8S  Edn.  111.  a  merchant 

could  not  be  regarded  aa  regulating  or  may  freely  de&l  in  all  manner  of  tDetchan- 

lioeuEing  the  buaiaett,  bnt  wu  tiinply  *  dite.    The  statutaof  £1  Jac.  11.  does  not 

conditional  propositjon,  which,  if  accepted,  ut»id  to  letters-patent  for  inventions,  be 

would  constitute  a  contract.     It  waa  also  The  Grat  part  of  this  section  is  simply  • 

held  that  tbii  eoutrut  tended  to  cnata  a  dedaration  of  the  common  law.    When- 

monopoly,  and  was  therefore  void.     And  ever  a  by-law  aeeki  to  alter  a  well-eettled 

the  opinion  was  axpreaaed  that,  under  the  and  (tmdunental  principle  of  the  common 

charter,   authority  waa  conferred  simply  law,  or  to  eatsibliah  a  rule  interfering  with 

to  pass  ordinances  to  locate  ajid  construct,  the  rights  of  individuals  or  the  public, 

sRil  to  Ti^late,  license,  restrain,  abate,  the  power  to  do  so  must  come  from  plain 

or  prohibit   alaughtenng   eatsblishments  and  direct  legislative   enactment,    jivte, 

within  the  prescribed  Ibuita ;  and  to  that  aecs.  S19,  SZ3,  SSS,  SM.     Post,  sfe.  369, 

end    the    corporate   antboritieB   may   m  aa  to  power  to  preserve  the  Public  Ueattb, 

regulate  the   buaiDeBS  as  to  prohibit  iti  Safety  and  Cauvenjence.    Legal  restraint* 

exen'ise,    eicept   in   a   particular    place  ;  in  tbe  form  of  regulations,  may,  however, 

but  the  spot  00  dseigiiated  must  be  open  be  imposed  apoQ  the  few  for  the  benefit 

to  tbe  enjoyment  of   all   peraons  alike^  of  the  many.     It  ia  sometdmee  difficult  to 

upon  the  same  terms  and  conditiona.     A  datamiine  when  a  by-law  ia  in  restraint  of 

monopoly  cannot   be  implitd,   bnt  must  trade,  and  when  it  is  a  mere  regulation  of 

rest  n|>on  elites*  grant     ISiekahoe  Canal  trade.      The  farmer  is  111^1,  the  latter 

Co.v.RaUroadCo.,lI  Uigb(Va.),l%;>(r  legal.     Tht  foUaains  havt  b»en  htld  ta  ia 

Tvtker,  President     A  city  charter  grant-  had,   om  hi  ratramt  of  Iradt .'  That  no 

lug  tbe  city  the  right  to  "exeiciae  and  member  should  sell  Ae  banel  of  any  hand- 

eqjoy  all  the  rights,  immunities,  powen,  gun,  ftc.,  ready  proved,  to  any  p«r«OD  of 

and  privilffCFS  appertBiDing  to  a  municipal  the  tnule  not  a  member  in  London,  or 

corporation,"  and  to   "liconat,  tax,  and  within  tbu  miles  thereof    The  Master, 

regulate  hackney    carriagsi,  ommbtuas,"  fte.,  of  Gnnmakera,  &c,  d.  Fell,  Willes, 

b<^,  does  not  antboriie  the  city  anthori-  S84.     No  member  should  strike  his  stamp 

ties  to  gmnl  to  one  ptnan  llu  toU  and  or  mark  on  the  barrel  of  any  person  not  a 

sxoIunM  rti/U  to  rtin  omniiiMu  in  the  city,  member  of  the  company,  kc.     lb.     That 

hoftm  V.  Pyne,  IB  Iowa,  621  (IS7fl)i  B.C.  every  person  not  being  already  free  of  the 

2!  Am.  Rpp.  SSI ;  Gnle  ti.  Kalamaioo,  S8  dty,  occupying,  using,   or  exercieing,  or 

Mich.  344  {1871);  a.  C.  9  Am.  Bep.  80,  in  who  shall  occupy,  use,  or  eiarcisa  the  art, 

which  the  opioion  of  Cedei},  J.,  will  be  trade,  or  mystery  of  a  butcher  within  the 

fbond  to  b<-  highly  instructive.     Monopo-  said  city  or  its  liberties,  shall  take  upon 

Ht$  are  odious  to  the  law.     A  monopoly  himself  tbe  freedom  of  the  Company  of 

exists  whan  the  snle  of  anymerohandiseor  Batcheta,  and  that  if  any  person  or  per- 

commodity  is  restrained  to  one  or  to  aoer-  sons  (except    sucb   aa   are   already  frvt, 

loin  number  (11  Co,  36)  ;  and  it  has  three  &c.)  shall  use  tha  trade  of  a  bnteher,  not 

uiaeparahle    consequents,  —  tha    increase  being  free  of  this  company,  he  shall  poy, 

of  the  price,  the  badness  of  the  wares,  the  be.      Harrison  v.   Godman,  1  Burr.   12. 

imporeTiiihment  of   others.     lb.     Statute  So  as  "  to  persons  using  the  occupation  of 

of  Monopolies :   By  st^ufs,  21  Joe.  I.  ek.  mniie  and  dancing."    Rohjnson  v.  aroo. 

tti.,  aU  mmcpotim  snd  all  commisoions,  court  t>  Hoi.  104.    That  no  pereon  should 

Rmnto,  licenses,  &c.,  to  any  penon,  be.,  «ieet  any  booth,  for  the  pnr^mse  of  any 

for  any  sole,   bnyii%    aellin^    making,  ihow  or  publie  entertainment,  in   anj 
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intoxkating  liquon,  ia  to  diffoteotly  ctnifeTred,  and  so  largely  in- 
Sueuced  by  the  general  l^islation  and  policy  of  the  State  on  the 
Bubject,  that  the  decisions  relating  to  it  are  mostly  of  local  applica- 
tion. Sometimes  the  State  laws  are  manifestly  intended  to  repeal 
or  modify  prior  special  charter  proviaitxis,  which  gave  the  control  of 
the  matter  to  the  local  authorities ;  ^  and  at  other  times  incorporated 
places  have,  by  the  couise  of  legiilation,  been  excepted  from  the 
general  operation  of  the  State  laws,  and  have  been  allowed  to  license, 
r^iolate,  or  prohibit  the  traffic,  as  they  deemed  best.' 

pnbtio  pUce  within  the  borough,  vitiioiit  tioD  of  a  gmgral  lata  r^alkttag  the  vie  of 

license  from   the    mayor,   which   lioeiua  liqnon  <ion   not  Mtop   the   State   from 

■hould  DOt  be  glTGD  at  or  for  any  otbar  gtsotiug  paver  to  municipal  oorporatioai 

ttme  tb&n  during  the  uinnftl  fair^  if  three  to  fnrthtr  regokte  the  traffic  by  requiring 

tnhabiCaut  honjeholdera,  residing  witbis  liceniea  of  ivtail  dealera.     Wolf  v.  Iad- 

100  yardi  of  the  plaoe  intended  to  be  aing,  U  Mich.  867. 

uaed,  ihoold  have  preTioualy  mBmorialized  *  Perdne  v.  SH'u,  IS  Oo.  SSfl  ;  Tnuteea 
tLe  mayor  to  witbhold  aoch  licenac,  &&  v.  Keeling,  i  Denio  (ft.  Y.j,  341;  Phillipa 
Elwoodn.  Bulloch,  e  Q.  B.  SSS.  So  where  v.  Tecamuh,  S  Neb.  !0G  (1877).  Con- 
it  was  provided  that  thoee  only  to  wiiom  itmctiou  of  eharten  in  connectiou  with 
liceniirs  were  granted  should  have  alangh.  State  lawi  od  the  autiject.  Town  Conncil 
ler-housei  within  tbe  city.  Nash  b.  Hi>  e.  Harben,  6  Kicb.  (S.  C.j  I^w,  M; 
Cncken,  in  rs,  3S  Upper  Can.  Q.  B.  ISl.  lb.  MM  ;  State  p.  Estahrook,  6  Ala.  668  ; 
Or  tliat  none  bat  three  penone  appdnted  WoM  «.  Greenville,  89  Ala.  60 ;  Adams  •. 
by  the  city  sbonld  sweep  for  hire  or  gain  Mayor,  29  Qa.  Gfl  ;  CbaataiD  r.  Town 
any  ohimDey  or  flna  in  the  at/.  The  Council,  SS  Oa.  S33 )  Cuthbert  *.  Conley, 
Oneen  e.  Johneon,  B8  Upper  Con.  Q.  B.  gs  Oa.  211  ;  State  v.  Oarlock,  14  Iowa, 
(49.  ProhiUting  the  use  of  canals  on  411;  Harru  «.  loteodant,  kc  28  Ala. 
Snndayt.  The  Calder  and  Hebble  Nsvi-  S77  ;  Kobinson  p.  Mayor,  ftc.  1  Humph. 
e>tiun  Co.  e.  Pilling,  14  U.  &  W.  76.  {Tenn.}  1G«;  Pekin  v.  SokImI,  31  lU. 
Prohibiting  liceneed  taTero-keepera  from  461 ;  State  v.  Plnnkett,  S  Harr.  (S.  J.)  6; 
haniig  a  tight  ID  their  ban.  B^ina  •.  both  held  conaislent  and  able  to  stand  to- 
Brlmont,  SS  Upper  Caa.  Q.  B.  2BS.  Hut.  gethet.  Byen  ».  Obuiy,  16  111.  SB ;  Page 
Muaic.  Manual  (Canada),  6th  ed.  818.  e.  State,  11  Ala.  819  ;  Benefield  v.  Hinea, 
Crimmal  anupiratiei  m  rettraint  of  tradt  IS  La.  An.  4S0  %  LoaisrillB  v.  McEean,  18 
fally  iixuMed.  8  Stephen,  Hist.  Criminal  a  Moo.  (Ky.)  9 ;  Deitz  v.  Central,  1  Col. 
Law,  cbap.  zn.,  pp.  202-227.  838  (1671)  ;  Bnmkholter  b.  HcConuells- 

Power  of  the  l^iilatnre  to  grant  ta  ville,   SO  Ohio  Bt  SOS  ;  Baldwin  Co.  v. 

anthorixe  the  granting  of  monopaliss,  or  Liquor  Dealers,  12  Oa.  826 ;  State  b,  Sber- 

axclusive  pdTilegaa,  aa  aflectad  by  tbe  IStb  man,  20  Ho.  206.     A  gmrrai  lam  aatbo^ 

and  I4tb  amendment  to  the  Federal  Con-  izing  towne  to  teqnire  licenses  of  persona 

ttiCution,  see  Slaagbter-hooee   Cases,  10  selling  liquor  held  to  be  conetltntionaL 

WjII.  36  (1372);  Barthat  >.  New  Orleans,  Moundaville  v.  Fountain,  37  W.  Va.  183. 

31  Fed.  Kep.  G6S ;  pott,  chap,  zviii.,  ae  to  A    geDeral  pnwer  in  a  city  or  town 

gaa  companies ;  pod,  sec.  886,  note.     An  charter  to  prohibit  the  sale  of  intoxicat- 

ordinance  gmuting  to  a  waler  company  Ue  ing  liqnon  ia  euffieient  to  authorize  the 

acittive  right  to/antuh  VJoter  to  the  in-  adoption  of  an  ordinance  for  aay  partial 

bahitanU  held  to  be  void  aa  creating  a  prohibitian   deemed  advisable.     Under  a 

monopoly.    Breubam  «■  Brenham  Water  section  giving    the    exclnsive  power    to 

Co.,  67  Tex.  643.  lieeiae,  prohibit  or  reguiale  in  any  oumiitr 

1  State  V.  Harris.  10  Iowa,  411  ;  Bar-  they  may  see  Gt,  tbe  sale,  Ac.,  of  liqnor* 

lington   t>.    EellaT,   18   Iowa,   66;   Ham-  within  the  said  city,  an  ordinance  pro- 

mond  V.  Haines,  36  Md.  611.    The  adi^  bU)Uiiig  the  sale,  Ac,  in  le«a  qnanlitiea 
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§  364  (293).    Effect  of  0«neral  Laws  rrapeotliig  Qm  Zdqvor  Tnda. 

—  Wliere  tliere  are  general  laws  of  the  State  respectiug  the  sale  of 
intoxicHting  liquors,  a  public  corporation,  by  virtue  of  a  general 
power  "  to  make  all  by-laws  that  may  be  necessary  to  preserve  the 
peace,  good  order,  and  internal  police  "  therein,  ia  not  authorized  to 
pass  an  ordinance  requiring  a  corporate  license,  and  puniahing  per- 
sons who  sell  such  liquors  without  being  thus  licensed.* 

than  fire  gnllons,  ii  valid  and  maj  be  m-  towns  and  ddea  in   which  the  b<uin<M 

forued.    Where  the  power  is  conferred  on  was  carried  on,  wsa  held  to  be  a  tax  and 

the  muoicipaliCies  by  the  It^^situra  it  u  not  a  hcenaiDg  of  the  aale,  and  not  to  ba 

wholly  discretionary  with  the  municipalit;  unconstitutional  becanwanjiut  or  aneqiial, 

to  licenne  aud  ref^ulate,  or  partially  or  en-  nor  because  the  municipality  bad  no  Toice 

tirely  to  prohibit  the  tmffic.    Ounnansobn  in  the  levy.     Toungblood  u.  Sexton,  33 

V.  Sterling,  62  111.  Sfl»  ;  Ooddard  v.  Jack-  Mich.  «0S  (lB7e)  ;  H.  C.  20  Am.  Rep.  6G4. 

aonville,   15   111.   G88;  Kettering  o.  Jack-  "  Licenses  to  sell  liquors  an  noi  omtrodlt 

sonville,  60  111.  S9  ;  Pekiu  v.  Smelzel,  21  between  the  State  and  the  person  liceiued, 

111.  464  ;   Harbaugh  r.  Monmoath,  71  111.  giving  the  latter  vested  rights,   and  par> 

871  ;  Schwnchow  v.  Chicago,  flS  III.  Hi  ;  taking  of  the  nature  of  contractt,  bat  an 

Baldwin  e.  Murphy,  82  111.  485  ;  Byera  o.  merely    temporary   permits    to  do  what 

Olni^y,  16   111.   S5  \  Martin  v.  People,  S8  otherwise  would  be  an  oBeuce,  lasned  in 

111.  300.    Where  the  power  ia  to  "liceiue,  the  exercise  of  police  powera,  and  subject 

regjlste   and    prohibit,"  the   jmiHSliiion  tothedirection  of  government,  whichmay 

need  not  be  Mai,  bat  spplies  to  any  salea  revoke  them  »a  it  deene  fiL"    Per  Day, 

not  licensed  by  law.     Dennehy  e.  Chicago,  Ch.  J.,  in  Columbus  City  n.  Catcomp^  61 

120  111.  flS7.     A  power  to  rtgalate  places  Iowa,  672,  citing  Metropolitui  Board  of 

where  liquors  ere  sold  held  sufficient  to  val-  Excise  d.  Banie,  34  N.  Y.  6G7  ;  Calder  e. 

idate  hd  ordinance  preventing  Che  employ-  Earby,  E   Ony,   597  ;  Commonwealth  ■, 

maitofaxnaminlAnn.  Bellman  d.  Cleve-  Bretman,    103    Hdm.   70.     A  municipal 

land,  40  OhioSt.  661.  A  power  "  to  licenaa  ordinance  imposing  a  license  upon    the 

saloons,  taverns,  and  eating  houses "  held,  sale  of    liqaor    withont    prohibiting  it, 

under  the  Illation  appUcable  to  the  qnes-  doe«  not  abridge  the  right  of  a  citizen  to 

tion,  not  to  authorize  licensing  the  ^e  of  purine  a  lawful  employment,  within  the 

liquors.     Mount  Pleasant  ».  Vaneioe,   43  meaning  of  the  FourteentK  Amauimttd  ta 

Mich.  3S1.     Prohibiting  by  ordinance  the  the  Constitution    of   the   United   States. 

laU  ofliqwrr  on  Sunday  Is  not  a  violation  In    re    BickeralaQ^    70    CaL    35.      The 

of  the  constitutianfJ  provision  forUdding  payment  of  a  license  tax  upon  the  sale 

the  establishment  of  any  religion  by  law.  of  liquor  imposed  by  a  d^  does  not  ex. 

Mindeu  v.   Silverstein,   3(t  La.  An.  SIS.  empt  the  person  who  pays  it  from  lia- 

A  pooKT  to  TtgviaU  the  liquor  traffic  con-  bility  to  pay  a  similar  tax  imposed  by  the 

fera  the  power  to  confine  it  to  designated  county.     In  n  Lawtmce,  SB  CaL  60S.   In 

paHi  of  a  city.     In  n  Wilson,   82  Mian.  Kajiaai  the  power  to  license  or  authorize 

145.  the  sole  of  intoxicating  liqoora   is    not 

Liqwir  Ivxntt  fie  held  not  a  ias:,  in  the  vented  in  the  cities,  bat  ia  conferred  upon 

constitutional  sense  of  the  term,  compel-  the  probate  judges.     Kansas  r.  Topeka,  SI 

ling  uniformity   of  taxation.      £aat    St  Ehd.  452.     See  also  State  n.  Topeka,  80 

Louis  D.  Wcbning,  46  111.  392.     Special  Kan,  653.      A  license  tax  has  been  held 

provision  of  charter  construed  not  to  give  not  to  be  a  penalty  but  a  debt,  to  far  aa 

power  to   prohibii  ahsoluUly  the  sale   of  relatM  to  the  application  of  the  Statute  of 

liqaor  in  the  town.     Hill  i>.  Decatur,  22  Limitations.     San   Luis   Obiapo  v.  Ben- 

Qa.  203.     A  State  law  providing  for  the  dricks,  71  Cal.  242. 

assessment  of  a  specified  tax  on  liquor  '  Commonwealth  «.  Tomer,   1    Cnsh, 

dealns,  the  money  raised  to  be  devoted  to  <Ua*s.)  4S3  (1848);  Loeb  *.  Attica,   82 


D.qit.zeaOvGoOt^lc 


§  865  OBDINANCIS  :    IHTOnCAnNO  UQOORS.  43S 

§  365  (299).  Powmr  to  Uootm*  B>1«  of  Uqnor  nndw  Qm  Qtaasral 
Welfw«  Glaiuft.  —  lu  the  ftbeence,  howover,  of  coQtrolliog  geuei-al 
legislation,  power  ia  a  uity  to  paga  "  in  general,  every  other  by-laiw 
or  regvlatwA  thai  a!iaU  appmr  to  the  eiiy  eouneii  raquisite  and  neces- 
aiaj  for  the  security,  wellare,  and  cooveuieoce  of  the  city,  or  for 
preserving  the  peace,  order,  aad  good  govemmeot  within  the  same," 
was  held  to  authorize  an  ordinance  (and  the  same  is  cooBtitutional) 
to  prevent  shopkeepers,  unless  licensed  by  the  city,  from  keeping 
spiritaous  liquors  in  their  shops  or  in  any  adjacent  room.^ 

lod.  175  1  tad  SM  notes  to  see.  863,  ante;  tervice  at  any  time  thertotter  to  be  held 
pctt,  «c.  436.  The  limitatioaB  on  «nch  &  by  any  denominatioD  oT  Chrte^im  people 
general  power  to  make  by-laws,  dUciuaed  within  the  corpo>at«  limits,  proTidlngtlut 
by  SAaut,  C.  J.  As  lo  text,  see  Commoii'  the  prohibition  should  cotbt  the  entire 
wealth  V.  Doir,  10  Met  (Ui«.)  38S  appointed  time  for  dinns  wonhip  from 
f  1S4S).  General  welfare  olaiue  doee  not  its  commenuement  to  its  flnai  close,  and 
•attwaM  t  moaioipal  ootfKMniion  to  pan  on  all  protncteil  uu«»Bioiu  covering;  inter- 
an  onlinsnim  prohitdting  the  retail  of  in-  muisioiia  by  day  anil  night :  Held  invalid, 
toiicatiDg  liquors,  when  this  is  repng-  as  the  element  of  time  was  not  fixed  by 
nant  to  the  State  laws  on  the  sabject.  the  corponte  will,  but  left  to  a  casual  and 
Bnmett,  iitrs,  SO  Ala.  4S1  (18S7}.  Bnt  incidental  control,  dejiendent  upon  the 
under  a  difi'erent  atate  of  generel  legis-  will  and  pleasure  of  tbe  rarious  denomins- 
lation,  »ee  State  v.  CIsrk,  8  Foeter  (23  tiens  of  Christian  |>eo]ile,  and  ignoring  all 
N.  H.),  176  (1854);  Heiiembrittle  v.  City  others,  Qilham  v.  Welle,  21  Alb.  Uw 
of  Charleston,  S  HeMnllan  {S.  C),  Jonr.  SIB  ;  6«  Ga.  IDS  (1380). 
293  ;  State  e.  Pergnson,  33  N.  H.  421  >  Heimmbrittle  v.  City  Council,  2  Ko- 
fi SSI);  diatingnishedftwn  and  comment-  Hullsn  (B.  C.)  Law,  S33  (1843).  Pal- 
ing on  the  aboTe  cases.  Btate  b.  Freeman  lowed  and  afflrmed.  City  Council  ■■  Ah> 
S8  Ti.  H.  420,  approving  and  following  rens,  4  Strob.  (8.  C.)  Law,  S41  (1850). 
aute  c.  Clark.  8  Foat.  (23  N.  H.)  176  ;  See  City  Conneil  c.  Baptist  Church  (gir- 
Hegowan  o.  Com  moo  wealth,  S  Met.  (Ky.)  ing  preamble  to  charter  in  qneetion),  lb. 
8  |is59).  Where  there  is  no  legi-ilation  306,808.  Atown  hadeiclnsiTeamhority 
uithorizing  township  offlcera  incorporated  over  the  ssle  of  liquors  therein,  and  it  wis 
nnder  general  lawB  of  the  State  to  regulate  held  that  power  to  "regnlate,  restrain, 
and  license  the  sale  of  intoiiL-ating  liquors,  and  suppress  shops  and  places  for  the  sale 
or  to  exact  a  fee  for  anch  license,  there  is  ofardentspiritsby  retail"Bmonnted  toan 
no  power  In  the  board  of  trustees  either  to  suthority  to  forbid  the  mle  ;  for  if  there 
pais  an  ordinance  requiring,  or  to  grant  is  a  sale  it  must  be  made  in  same  shop  or 
a  license  for  this  purpose.  A  provision  place.  Clintonvillc  ii,  Eeeting,  4  Denlo 
limiting  the  amount  that  may  be  charged  (N.  T.),  341  (3847);  Thomas  «.  Mt 
for  liijuor  licenses  by  cities  and  towns  does  Temon,  S  Ohio,  290.  Requiring  a  license 
not  give  tbe  power.  They  have  just  mch  tax  from  the  owner  of  a  saloon  sitnated 
powers  as  the  law  has  conferred  upon  the  three  miles  from  the  settled  portions  of  a 
board,  and  none  other.  Walter  v.  Colitm-  dty,  thongh  within  ita  limits,  held  un- 
Ua  dtj,  61  Ind.  24  ;  Cowley  v.  Busbvilte,  lawful  on  the  ground  that  the  benefits  cX 
60  Ind.  327  ;  HcFee  v.  Oreenfleld,  68  the  partiee  sbonid  be  reciprocal,  and  in 
Ind.  21.  this  case  the  saloon  owner  received  no 
OrdiJiMiet  ultra  viriM.  Lteerae  to  mil  benefits  whatever  from  the  city  govern- 
liquors  at  retail.  Svitequent  ordiaaMl  ment.  Salt  Lake  City  v.  Wagner,  2 
Ttttrieting  talt  inDo/iif.  A.  obtained  a  Utah,  400.  ConatructioD  of  charter  pro- 
license  to  sell  liquors  ;  subeequently  an  visions  balding  that  the  sale  of  inCoxicst- 
ordinance  was  passed  prohibiting  tbe  sale  ingliqnots  might  be  declared  a  nuisance 
of  liquor  during  the  continoance  of  divine  bj  the  municipal  authoritieB.     Block  n. 
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A  corporatioa  whose  charter  contaioed  the  geoeial  weirare  claaae, 
and  also  specific  power  "  to  license  persoos  to  retail  spirituous  liquora, 
and  to  prohibit  persons  from  selling  without  such' license,"  and  was, 
it  seems,  silent  as  to  the  amount  which  might  be  demanded  for  a 
license,  was  adjudged  competent  to  enact  an  ordinance  demanding 
$500  as  a  fee  for  a  retail  license.^ 

Power  hy  its  charter  to  a  city  "  to  tax,  or  entirely  8nppi«88,  all 
petty  groceries,"  was  held,  in  connection  with  other  provisions  of 
the  charter  expressly  authorizing  certain  other  subjects  to  be 
licensed,  not  to  confer  upon  the  corporation  the  power  to  grant 
licenses  for  retailing  vinous  liq^uors,  and  to  demand  a  sum  of  money 
therefor." 

Ordinances  Edating  to  Pvblie  Offejuxs. 

§366  (300).  DlatiDotfoii  between  IiBwB  and  By-Lawa;  Coneni^ 
rent  ProhlbiUoni,  &o.  —  Statute  law  and  by-laws  are  intended  to 

Jacksonville,    S6   III.   301  ;   Goddiid  *.  amoDiit  of  ■   licenie    Ux    npoB   adling 

Same,  16  I1L  S8S  ;  Bjera  v.  Tnuteea,  &c.,  liquor    i«    nnreasonnble,     opprensiTe    or 

IS  ill.  S6  ;  Pekin  «.  Smelzel,  21  III.  46*.  prahibitory.     In  re  Oaemro,  60  Cal.  S8. 

'  Perdue  e.  EllU,  19  Oil  66a  (1855).  £a;  jwri*  McNally,  78CaL  832. 
But  Bee  Burnett,  tn  re,  30  Ala.  431,  and         *  Leonard   «.    Cautou,    S6    Uias.    (S 

compare  that  with  Intendant  v.  Chandler,  George)  189  (1868).     Pow«i  "  to  prohiUt 

0  Ala.  890.     See,  also,  St  Louis*.  Smith,  tippling. boutKS,"   does   not  anthorize  an 

2    Mo.   US;    where    there   wa<    charter  ordinanac  prohibiting   aalet  ol   beer  by 

power  to  "  reHtrain  and  prohibit  tippling-  brewen.     tilrausn  v.  Pontiac,  40  IlL  301 

housFB,"  and  the  corporation  was  held  eu-  (1S6S).     ProLibition  iu  ordinance  to  sell 

titled  to  Impose  a  liceuae  fee.     Power  to  liquors  without  liceusa  held  not  to  apply 

"tax"  aud  "leatrain  "  sale  of  liquor  in-  to  aalea  by  manufactureia,  but  to  retail 

eludes  power  to  grant  llcenees.     Mt.  Car-  deal<'ra.     St.  Paul  e.  Troyer,  3  Minu.  291. 
roel    B.  Wabash     County,     60    III.    69 ;         Under  a  law   requiriitg  a  m^rity  of 

Schweitzer  r.  Liberty,  82  llo.  309  i  Port-  citiiens  to  petition  for  •  licenw  to  the 

land    V.     Schmidt,   IS  Or^.  17.     Where  city   council,   a  license  granted  upon  » 

authority  was  coBrerred  upon  a  corpora-  petition  Higned  by  a  less  number  ii  void 

tion  to  suppren  nnd  prohibit  the  sale  of  and    affords    no    protection.     Eureka   v. 

intoxicating  drinktt,  a«  well  an  to  licenw  Davis,  21  Kan.  678  ;  and  the  mayor  is  not 

the   same,  an  ordinance  which  imposes  a  bound  to  ngn    any    lieenne   so    ordered. 

penalty  for  Belling  "och  drinks  without  Welsford  r.  Weidlein,  23  Kan.  601  :  s.  p. 

license,  which  penalty  exceeds  that  fixed  State  t>.  Young,  17  Kan.  414  ;  Ins.  Co.  b. 

by  the  general    kw  of  the  Territory,   is  State,  9  Ran.  210 ;   Eureka  «.  Davis,  21 

reasonable.      Deiti  b.  Central,  1  CoL  S23  Kan.   678  ;   Wabannsee    Co.   b.   Muhlen- 

(1872).  backer,  18  Kan.  129;  Bouldin  v.  Baltinjole, 

There  should  be  no  nrbitrary  dinorimina-  16  Md.  18.     Cannot  comjiel  its  issue  by 

tion  in  grantiuft  such  licnses.     Zanone  v.  maiulamiis.     State  v.   Stevens,   23   Eau. 

Mound  City,  103  III.  S52.     If  thp  jiower  466.     Where  there  is  no  law  governing 

to  Hx  the  fee  ia  granted  to  thf  municipal  the  amount,  it  is  a  question  of  eiptdieuEy, 

corporation  its  discretion  in  fixing  it  can-  o[  which  the  city  authorities  are  the  sole 

not  be  reviewed  by  the  courts.     Wolf  v.  judge.      Ooldsmith  v.  Ifew  Orlesns,  81 

I^nmug,  63  Mich.  367.     Courts  will  not  Ia  S46. 
presume,    u    matter   of   law,  that   tha 
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meet  different  wants  and  exigencies,  and  io  serve  different  pnrposea. 
The  former,  when  general  in  its  nature  and  operation,  is  intended  to 
furnish  a  rule  for  the  government  of  the  people  of  the  State  every- 
where. The  latter,  made  by  the  corporation  under  derivative  au- 
thority, are  local  regulations  for  the  government  of  the  inhabitants 
or  the  regulation  of  the  local  concerns  of  the  incorporated  place ; 
and  of  course  they  must  be  void,  unless  specially  authorized  by  the 
charter  or  organic  act  of  the  corporation,  whenever  they  are  repug- 
nant to,  or  inconsistent  with,  the  general  law  of  t)ie  land.  No  im- 
pl'Ud  power  to  pass  by-laws,  and  no  express  general  grant  of  the 
power,  can  authorize  a  by-law  which  conflicts  with  the  statutes  of 
the  State,  or  with  the  general  priuciplea  of  the  common  law  adopted 
or  in  force  in  the  State.' 

§  367  (301).  Same  anbjeot.  ~—  The  laws  of  the  State  Operate 
within  the  limits  of  municipal  corporations  and  upon  their  inhabi- 
tants the  same  as  elsewhere,  unless  it  is  otherwise  clearly  provided 
in  the  charter,  or  by  some  statute  of  the  State ;  and  unless  so  pro- 
vided, in  case  of  conjlirt  between  laws  and  by-laws,  the  latter  must 
give  way.  But  the  State  may,  and  as  to  local  matters  frequently 
does,  except  municipal  corporations  from  the  operation  of  its  laws, 
and  either  provides  a  special  law  for  them  or  authorizes  them  to  pro- 
vide special  regulations  for  themselves ;  and  when  this  is  done 
there  is  no  conflict  But  these  local  laws  and  regulations  ai«  at  all 
times  subject  to  the  paramount  authority  of  the  l^islature.  Ques- 
tions of  difficulty  have  arisen  in  consequence  of  grants  of  power  to 
municipal  corporations  to  make  ordinances  regpeeting  matters  and 
acts  already  regulated  by  gerieral  statute,  and,  if  criminal  in  their 
nature,  punishable  under  the  laws  of  the  State.     Hence,  the  same 

1  Ante,  MX».  817,  819,   S20-S30;  Ka,  TS  K.  C.  S3;  State  «.  LanRirfon,  88  N.  C. 

■Uo,  jxai.  nee.  12»  r.t  xq.,  4S&  tl  iq.  and  BBS;  State  f.  Brittsin,  89  N.  C.  67*;  On- 

taxra.     Neir  Hampton  r.  Conroj,  56  Ioir&,  tnritle  r.  Miller,  67  lown,  56;  People  b. 

198  ;  Foster  v.  Brown,  5!i  lawo,  680;  Stste  Brown.  2  Utah,  iSS  (an  ordinance  creating 

■.  Lee,  26  Minn.  445.     An  ordinance  an-  aud  punishing  the  offence  of  asaanlt  and 

thoriiing  the   liceniing  of  an   occujmlim  Intlei;  declared  Toirt).     But  see  Ex  parte 

wAtcA  u  Uligal  and  ervnirvtl  under  the  Douglass,  1  Utah,  108,  where  an  ordinance 

general  law  of  the  State  is  null  and  void,  to  ponish  peraona  keeping  a  honae   for 

A  license  isnued  tiodcr  inch  an  ordinance  gaming  porposee  was  held  to  be  authorized 

ia  no  derenca  against  an  iudictment  under  b;  the  charter  of.  Salt  Lake  City,  though 

the  general  law.     State  e.    Lindmir,   Si  the  offence  waa  panishahle  hy  the  general 

Art.  S72  (keeping  a  gaming  tahle).  law  of  the  State.     In  hdinnn  a  statute 

An  ordinance  making  that  wAieAi  u  a  forbidding  towns  to  punish  oflenceH  which 

erinu  uiufer  the  general  law  an   offence  are  pravuled  for  hy  general  law,  is  held 

■gainn  the  town,  held  to  be  void.     State  conatitiitional.    Ji'tt  v.  Richmond,  78  Ind. 

R  Keith,  04  N.  C.  933  (resiating  officer),  316  ;   liiilUnapolis  v.   Huegle,   18  N.   E. 

citing  Ta-na  of  Washington  v.  Hammand,  Kep.  17X 
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act  comes  to  be  forbidden  by  general  statute  and  by  the  oidinaDce 
of  a  muiiicipal  corporation,  each  providing  a  separate  and  different 
punishment  The  same  transaction  may,  if  complex  in  its  nature^ 
he  in  one  part  of  it  an  oETence  against  the  general  law,  and  in 
another  against  the  by-law ;  but  such  cases  present  no  difficulty. 
But  can  the  same  act  be  twice  punished,  once  under  the  ordi»aD08 
and  once  under  the  statute  ?  The  cases  on  this  subject  cannot  be 
Feconciled.  Some  hold  that  the  same  act  may  be  a  double  offeQcai 
one  against  the  State  and  one  against  the  corporation.  Olbeis 
regard  the  act  aa  oonetituting  a  single  offence,  and  hold  that  it  can 
be  punished  but  once,  emd  may  be  thus  punished  by  whichever 
party  fizst  acquires  janadictioo. 

§  368  (302).  Author'B  CoDoiosions.  —  In  view  of  the  somewhat 
gtrict  oonstmction  of  gruita  of  corptHitte  powers,  elsewhere  ex- 
plained and  illustrated,  and  of  the  subordinate  nature  and  purposes 
of  by-laws,  the  following  rules,  although  seeming  to  rest  on  sound 
{Hinciples,  are,  in  view  of  the  decisions,  stated  with  some  distrust  of 
titeir  entire  correctness :  L  A  general  grant  of  power,  such  as  mere 
authority  to  make  by-laws,  or  authority  to  make  by-laws  for  the 
good  government  of  the  place,  and  the  like,  should  not  be  held  to 
confer  authcvity  upon  the  corporation  to  make  an  ordinance  punish- 
ing an  act  —  for  example,  an  assault  and  battery  —  which  is  made 
punishable  as  a  criminal  offence  by  the  laws  of  the  State.'  The 
intention  of  the  State  that  the  general  laws  shall  not  extend  to  the 
inhabitants  of  municipal  corporations,  or  that  these  corporations 
shall  have  the  power,  by  ordinance,  to  supersede  the  State  law,  will 
not  be  inferred  from  grants  of  power  general  in  their  character ;  nor 
will  such  authority  in  the  corporation  be  held  to  exist  as  an  implied 
or  incidental  right.  II.  Where  the  act  is,  in  its  nature,  one  which 
constitutes  two  offences,  one  against  the  State  and  one  against  the 
municipal  government,  the  latter  may  be  constitutionally  authorized 
to  punish  it,  though  it  be  also  an  offence  under  the  State  law ;  but 
the  l^slative  intention  that  this  may  be  done  ought  to  be  manifest 
and  unmistakable,  or  the  power  in  the  corporation  should  be  held 
not  to  exist  IIL  Where  the  act  or  matter  covered  by  the  charter 
or  ordinance,  and  by  the  Stat«  law,  is  not  essentially  criminal  in  ita 
natnre,  and  is  one  which  is  generally  confided  to  the  supervision 
and  control  of  the  local  government  of  cities  and  towns,  but  is  also 
of  a  nature  to  require  general  l^slation,  the  intention  that  the 
municipal  government  should  have  power  to  make  new,  further, 

1  Text  kppTored  State  *.  Luigitaa,  88  S.  C.  WO. 
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sod  more  definite  Te^ations,  and  enforce  them  by  appropriate 
penalties,  will  be  inferred  from  language  which  would  not  be  suf- 
ficient were  the  matter  one  not  specially  relating  to  corporate  dutieSt 
and  fully  provided  for  by  the  general  laws.  Such  are  the  general 
principles  to  be  extracted  from  the  aatboritiee,  but  the  exact  state 
of  tbe  law  will  more  satisfactorily  appear,  and  indeed,  can  only 
be  seen,  by  reference  to  the  adjudicated  cases ;  accordingly,  the  lead- 
ing cases  upon  the  subject  are  stated  is  tbe  note,'  and  in  some  of 

■Smith,  Inn,  Hanpat.   301   (18SS);  MrpnatlMi,  uid  tMtli  1111.7  patilsh  it  wiQi> 

Mayor,   Ac  <it  Savannah  «.   Hniae;,   21  ont  violation  of  tnj  conitiCntiona]  prin- 

Oa.  SO  (1SS7I;  BrownriUe  v.Cook,  i  Neb.  riple."    Cooat.  lim.  IBB;  s.  r.  Manib  «. 

101  {ISli);  St.  Charlu  v.  Meyer,  58  Mo.  ComtDonwsalth,  13  B.  Mm.  (E7.)  £5,  », 

80  (1874);  New  Orlsaus  ■.  Miller,  7  La.  pgr  Simpirm,  C.  J.j   Howe  «.  PlainGcId, 

An.  651  (1862);  MnnioipaHt;  v.  Wibon,  ntpra;  BrownTille  b.  Cook,  4  Neb.  101 

■i  La.  An.  747;  State  v.  Cowan,  EG  Ha.  (I87G).     In  AijrfanJ  a  by-law  impodng  % 

830  (rarioiiB  driviiig)!  St.   Loala  «.  CaT-  peualtj  on  a  corporator   for  nfnsing  to 

fenta,  2t  Ho.  61  (Sunday  ordinancQi);  tern  in  a  eorpiyraU  office,  ia  valid,  not- 

Atabaj  V.  SlMper,  U  IlL  4BB;   SCata  *.  withatanding  tb«  party  may  be  indicted 

Ledford,   S   Ho.   102 ;    Independence  t.  for  the  lame  rafusal,  aa  he  may  be  in  oH 

HaoT«,  )2  Mo.  SB2;  McLanghlin  v.  Ste-  caaea  of    monidpal  offices   neceMai7  or 

phnna,  2  Cranch  C.  C.  1 48  ;  SC  Lonia  v.  proper  to  cany  on  the  government  of  tha 

Senti,  11  Mo.  61  (ordinance  againat  va-  corporatioo.     Grant  on  Oorp.  SS.    A  dia- 

grants);  United  Btatea  n.  Holly,  8  Cranch  tinctian  wn    Oiera  early  made   between 

C.  C.  R.  856;  Jefferson  City  v.  Conrtmire,  grave   offences  daaaifled  as  pUa*  of  the 

8  Un.  BBS  (ordinance against  riots);  Davia  crown,  and  triable  upon  an  iiaue  of  not 

0.  State,  IStew.  &  Port  (Ala.),  83;  State  gniltybetwMD  the  kingand  the  defendant, 

«.  Flnnhett,  3  Hsiriaon  (14.  J.j,  t  (1340);  and  Icawr  or  petty  offences   pnatahable 

Rioe  V.  State,  3  Kn.  141  (186G];  Rogers  hj  fine  or  amerciament  upon  pntaitmttU 

(•.Jones.  1  Wend.  (N.Y,),  261;  Mayor,  &c.  in  court  leet,  or  infaiior  jnriadictions.  See 

of  New  York  v.  Hyatt,  8  1.  D.  Smith  (N.  Hale^  P.  C,  Vol.  I.  ch.  liL;  Vol.  II.  oh. 

Y.),  Ifi6;  Borough  of  York  s.  Forscht,  33  six.;  Norton's  Com.  London,  370,  453. 

fa.  St.  8B1;  March  ».  Commonwealth,  IS  ThehigtoTjoTConrtio/SumnaryJitnt- 

B.  Hon.  (Ky.)  36;  CommiasioneTs  «.  Har<  rfuffonia  ^iglsnd,  and  snontiine  nf  their 

ria,  7  Jones(Law),Sei;  Brooklyn  a.  Toytt>  jaiisdiction  under  the  Snmmary  Juriadio- 

bee,  81  Barb.  (N.  Y.)  2S2;  DavenpoH  «.  tion  Act  of  1B7B,  will  be  found  hi   Ur. 

filid,   84   Iowa,   B24   (1873] ;   ZyUtra  v.  JnstJee   Stephen's    History  of    Criminal 

Charleaton,  1  Bey  (S.  C),  382 ;  Peters-  Law,  Vol  L,  oh.  iv.    Aaf,  aec^  US,  481, 

bnrg  v.  Uetiker,  21  III.  205  (1856);  Howe  488. 

ft  Treasnrer  of  PlainSeld,  87   N.  J.    L.  In  Oeorgia  the  ffe7i4ral  velfare  eliwm 

145;  Saner  v.  Commonwealth,  -3  Pa.  35S ;  in  a  charter  was  decided  not  to  anthorae 

SUte  D.  Clark,  I  Dot^'h.  (N.  J.)54  ;  State  thepaoage  of  an  ordinance  prescriMng  a 

•:  Pollard,  S  R.  I.  3B0;  People  n.  Jack-  different  vtodt  of  trial  and  jnmiAment  in 

son,  8  Mioh.  ]  10;  pott,  see  378  n, ;  sec.  addiiim  to  that  provided  for  by  the  gen- 

411;  State «.  Topeka, 86  Ebbs,  76;  In,rt  eial  eriniinsl  code  of  the  State,  for  har- 

Sic,  78  Cal.  142.  approving  text;  Eapartt  boring  ^nd  eaticinK  seamen.     Savannsll 

Boargeoia,  80  Hisi.  663.  v.  Hnasey,  31  Oa.  80  (18B7).     The  power 

Traatingof  the  eoyvtittUianal  ifnettioB  of  municipal  corporations  to  Iq^late  re- 
involved,  Hr.  Jnstice  (^jai^remarka  that,  spectinf;  offences  fnlly  eovemd  by  the 
although  tbe  deciaiona  are  not  oniform,  State  law  Is  denied,  and  the  general  eah- 
the  dear  weight  of  anthority  is,  "that  ject  is  largely  and  aatiafactorily  discussed; 
the  same  act  may  conatitnte  an  ofience  and  It  is  well  remarkrd  tluit,  in  siioh 
both  apiuat  the  Stato  and  the  municipal  euea,  "tbe  law  ef  the  State  ia  tbe  law  <rf 
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its  aspects  the  matter  is  fuitbei  considered  in  the  chapter  od  Mu- 
nicipal Clouits. 

the  eorpontioD  ;  ind  ths;  canoot  nuks  Uv  for  tha  uunc  *ct  ia  do  bar  to  ■  pniae- 
anothar  Ltw  Tar  tliemielTBi."  The  fol-  cution  iindarttie<>rdiiii.ncs.  Collwr,C.  J., 
lowing  u  extracted  froDi  the  opioioD  de-  delivaring  the  opiiium  of  the  eoQTt,  Mjs: 
livered  by  a  THry  able  judge:  "Under  "The  object  of  the  power  coDfeired  bj 
the  general  grant  of  power  [to  paaa  all  the  ufaarter,  and  the  pnqioK  of  the  ordi- 
such  ordineticee  as  may  eeem  uecesutcy  nance  iCMilf,  waa  not  to  pnoiah  an  offence 
for  the  security,  welfare,  Ac,  of  the  city]  agaiuet  the  criminal  juatiee  of  the  conn- 
the  city  aatboriCiea  may  cover  all  [proper]  try,  but  to  provide  a  mere  ;io^ice  rtgulBlio» 
casea  not  pniTidnl  for  by  the  paramouut  for  the  enforeemetit  of  good  order  aiid 
authorities  of  the  State.  AU  those  or-  qoiet  within  the  limita  of  the  corpotatioB. 
diuances  i^uhiting  centeteriea,  commons,  ■  .  ■  The  nSences  againat  the  corparation 
markets,  Tehielee,  fires,  exhibitiona,  and  the  State  are  diatingnishable  and 
lamps,  licenses,  water-works,  watch,  po-  wholly  disconnected,  and  the  proeecntiOQ 
Uoe,  city  taiee,  city  officers,  health,  nui-  at  the  suit  of  each  proceeds  upon  a  differ^ 
•aiicea,  &c,  are  legitimate  and  proper,  snt  hypotheais :  the  one  contemplate*  the 
Nay,  I  might  go  further,  and  concede  observance  of  the  peace  and  good  order 
that  where  u  State  law  deQnes  an  uffance  of  the  city;  the  other  has  a  more  enlarged 
generully,  and  prescribes  a  paniahment,  object  in  view, —the  msinteaanea  of  the 
without  reference  to  the  place  where  it  is  peace  and  dignity  of  the  State"  Mayor, 
committed,  in  town  or  country,  and  the  &c.  of  Mobile  v.  Allaire,  H  Ala.  400 
act,  when  committed  in  tbe  streets  and  (18t8).  If  the  principle  stated  in  the 
public  places  of  tbe  city,  wonlil  be  attend-  text  be  correct,  thjs  soundneH  of  thi*  de- 
ed with  circumstances  of  a^ravation,  ciiion  under  the  powen  conferred  upon 
such  as  an  affray,  for  instance,  the  corpo-  the  corpontion  may  admit  of  doubt,  but 
late  authoiities,  with  a  view  to  auppreaa  the  same  view  had  been  previously  taken 
this  special  mischief^  might  prohahly  pro-  in  the  same  court  in  The  Mayor,  Ice  at 
vide  against  it  by  ordinance.  And  this  Mobile  e.  Rouse  (liquor  law),  S  Ala.  EIG 
is  going  quite  far  enough."  But  I  deny  (ISlti)  ;  and  see  Moore  v.  Stat^  IS  Ala. 
that  "a  municipal  corporation  can  legia-  411;  Greensboro  v.  Mullins,  18  Ala. 
late  eriminalOer  upon  a  case  fuUy  covered  S41.  PotC,  sees.  407, 128,  182,  483. 
by  the  State  law,  though  aware  that  decis-  In  Tasat  it  ia  held  that  an  offence  ecm- 
ions  may  be  found  to  support "  that  view.  mitt«d  agaitul  tAs  proper  palia  rtifulaliau 
Ftr  Lumpkin,  J.,  in  Bavannab  t>.  Uoaaey,  of  a  mnnicipal  corporation,  which  at  tba 
31  Cla.  SO,  88  (ieS7).  And  it  is  settled  same  time  rioUles  the  |>ensl  laws,  can 
in  0«ir!fia,  that  where  an  ad  amowttt  U  legally  be  prosecuted  under  either,  and  a 
an  indidabU  ogam  it  cannot  be  pnnlabed  proeecution  under  one  will  be  no  har  to  a 
under  municipal  oidinaneei,  but  the  of-  legal  prosecution  under  the  other.  Ham- 
fender  must  be  bound  over  to  the  pitiper  ilton  v.  Sute,  S  Tez.  App.  048  (1878). 
conrt;  if  it  does  not  amount  to  an  indict-  ExLmL  o/poliapoKer,  Shaferc.  Hnmma, 
able  offence,  the  offender  may  be  punished  17  Md.  831;  ante,  aaca.  Ill,  114,  SG7,  SGS. 
under  the  ordinances  of  the  municipality.  In  Ohio  an  oidinanca  prohibiting  singing, 
and  if  it  is  a  naisance,  steps  may  also  be  speech-making,  kc,  in  the  atreeta  waa 
taken  to  have  it  abated.  Vaaon  v.  An-  held  valid.  Trimble  v.  Bucyrus,  8  Bate* 
gnBt^  S8  Oa.  1142  (1868);  Beich  v.  State,  Ohio  St.  Dig.  419;  31  Alb.  Law  Jour.  178, 
5S  Oa.  73(1874).  See  on  this  point  ante,  tec.  310.  S* 
But  in  Alabavia  It  ia  held  that  a  muni-  Frazee,  SS  Mich.  898;  People  e.  Rochester, 
cipal  corporation  with  power  to  enact  61  N.  Y.  Sup.  Ct.  (44  Hun)  186. 
onlinancn  "forthe  pood  j^MminenCof  the  Authority  to  poM  ordinaocee  "to  pn- 
placB.  not  contravening  the  laws  of  the  serve  the  health  and  comfort  of  the  town" 
State,"  may  paas  an  ordinance  imponvg  a  does  not  empower  the  corparation  to  past 
fine  for  an  osmuU  and  beittry  within  ila  an  ordinance  to  pmrat  or  puniA  brtoAa 
limiU,  uid  a  pamihment  diuIbi!  the  SUte  <^  tKt  pwx.     Baleigh  v.   Do«|^kaity,   S 
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Ordijiances  relating  to  the  Pithlic  Health,  Safety,  and  Ctmvenimee. 

§  369  (303).  Eoaltli  OrdinanoM ;  Hoapltala  sad  Bnilate.  —  Our 
municipal  coipontlioiis  are  usually  invested  with  express  power  to 

Humph.  (TennOll  (1842);  Beecliiptaroii  SSOj  s.  □.  7  Am.  Rep.  728;  Hoonv.  3U1», 

UuDicipU  Court*,  pott.  iS  Hiss.  147 ;  s.  c.  19  Am.  Bep,  367. 

When  gambling  anil  Che  keeping  of  In  Miiamiri  It  u  held  that  trhere  the 
gamhlmg-hoaau  an  madt  public  offmea  budc  act  (u,  Tol  ezuDple,  furitnu  driving 
by  the  State  Uwe,  otTanden  may  be  io  higbvaya  tad  public  pLacea)  ia  a  viola- 
pioaecnted  in  the  State  coarta  for  the  tion  of  a  valid  manicipal  ordijiuice  and 
violation  of  theae  lawa,-  notwithBtaading  of  the  general  cKminal  statntea  of  the 
the  ofguiio  acta  of  dtiea  may  give  atate,  the  offender  can  be  paniahed  but 
to  the  city  conncil  poivar  "to  restrain,  once  ;  and  hence,  to  an  indictment  in  the 
prohibit,  and  anppresa  gamea  and  St&te  coart,  he  may  plead  a  former  con- 
gam  bling-hooaea."  In  thus  holding,  the  rictian  under  the  ordinance  of  the  muni- 
oourt  adda,  "It  is  not  neceaaary,  in  cipal  cor)ioration.  State  *. Covan,  29  Mo. 
tlua  caae,  to  decide  whether  both  the  830(1860).  Bat  qMErt.  The  opinion  io 
State  and  tba  oily  can  puniah  for  the  thia  case  aaaumea,  irithont  diacuasion, 
aame  act ;  but  ve  have  no  doubt  that  that  the  offenee  is  aiogle.  Jb.  The  later, 
tba  one  irhioh  ahall  Gist  obtain  jnrisdic-  and  it  would  aaem  the  conect  doctrine  on 
tion  of  the  peraoD  of  the  accnaed  may  thia  anbject,  ia  thua  ezpresaed  by  H'agiur, 
puniah  to  the  extent  of  ita  power."  Rice  J.,  in  The  State  v.  Oordon,  flO  Mo.  383, 
•.  State,  3  Kan.  141  (ISGG).     The  aame  886  (1S7G)  :  — 

point  hu  been  decided  the  saute  way  in  a  "  The   It^^alatnre  has   the   nndonbted 

later  ease,  by  the  Saprume  Court  of  iftn-  right,   in    reference   to   atatntoty  miaJe- 

neaola.     State  v.  Crummey,  17  Minn,  72  nieanora,  to  aay  in  what  particular  juria- 

{1871}.    Gambling  being  punishable  nnder  diction  they  shall  be  tried,  and  to  make 

the  general  law,  a  dty  conticil  "iaveated  that  juriedictLon   exclnnve  of  all  others. 

wiUi  aothority  to  make  ordinances  to  ss-  When   the  power  to  hear  and  determine 

Dure  the  inhalubrnta  against  Qre,  against  these  minor  offences  is  given  to  a  muDicipal 

violatione  of  the  law  and  the  pnUic  peace,  eorporatioD,  but  no  words  of  eicluaion  or 

to  mppnsa  riots,  gambling,  dmnkeuneaa,  netriction  are  need,  the  remedies  between 

indecent  and  diaorderly  conduct,  Co  pnu-  the  State  and  corporation  will  be  construed 

iah  lewd  behavior  in  public  plocea,  ...  to  be  conearrenl;  bat  where  the  manifwC 

and,  generally,  to  provide  for  the  safety,  intention  ia  that  the  prosecution  ahall  be 

prosperity,  and  good  order  of  the  city,"  limited    exclusively  to  one   Jnrisdiction, 

possesses,  by  virtue  thereof,  no  power  to  that  intention  mnat  prevail" 
make  the  keeping  of  aay  gambling  device         In  State  n.  Wiater,  «a  Mo,  69!  (1878), 

a  misdemeanor,  and  to  pnnish  the  same,  the    defendant,   indicted    for  keeping   a 

Honnt  Pleasant  v.  Breeze,  II  Iowa,  399  hawdy    honae,  ^esded   atUrt/oU  eonvia, 

(1860).    Thia  case  was  approved  In   n  upon  a  complaint  before  the  city  recorder. 

Lee  Tong,  18  Fed.  Hep.  SS8,     A  power  to  As  the  charter  did  not  confer  apon  the 

tufipreas   gambling    doea    not   inclode   a  city  eeeliuiw  cognizance  of  this  class  of 

power  to  liemtt  it.    Ooetlar  v.  State,  IG  offences  the  plea  was  held  bad,  although 

Ark.  45d.  the  recorder  was  invested  with  "exclaaive 

Police  officers  in  Indiana  held  to  have  jnrisdiction    of  all   cases    sriaing    under 

no  power  to  teat   and  dettroy  gambling  any  ordinance  of  the  ciCy."     s.  t.  State 

appanitiu  without    an    ordinance   being  c.  Harper,  68  Mo.  fi31.     In  State  d.  Gor- 

pasasd,  buC  no  opinion  waa  expressed  aa  don,  60   Mo.  383,  the  charter  in   terms 

to  the  validity  of   such   an   ordinance,  conferred   exclusive   jurisdiction   on   the 

Bidgeway  r.  West,  60  Ind.  371  (1878).  municipal  authorities  in  respect  of  a  cer- 

Power     to     mppreaa     Rambling-houaes.  tain  class  of  misdemeanors,  in  which  was 

Sodety  of  Arts,  Ac.  ».  Husgrove,  H  Miss,  incloded  the  one  in  question  la  this  case. 
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preserve  the  health  ajid  safety  of  the  inhabitants.    Tbis  is,  indeed,  one 
of  the  chief  pui^oses  of  local  government,  and  reasonable  by-laws  in 

In  JFs»nMta  llie  doctrine  is  mftmtBined  tnapolig  d.  S}yt)i«,  3  Tnd.   (Carter)  76 

that  "  tbc  MOM  Mt  may  oonatitutu  an  of-  (lUbO).     Id  thii  oua  tha  citj  uoMoaaM- 

feocs   agoiiut    botb    the  Stats   and   the  fully  soaght  to    recoTcr  a  penalty  pre- 

municipal   goreniuieat,   and    bath   in«y  tcribed  by  ordiaaace  lor  »■  auaolt  and 

punish  it  without  iDfringini;  aiiy  coDBtita-  batteiy  committed  by  tba  defendaat  witb- 

tional  right."    Browuville  v.  Cook,  4  Neb.  in   the    oity.      Sam*   principle,   City  of 

101,  106  (187^),  fxr  Laix,  C.  J.    Id  thu  UadiaoD  v.  Hatcher,  8  iUaokf.  (Iiid.)  S41 

case  ao  ordiuauce  tra«  nuttaioed  puuiii).  (1816j.     But  these  ouee  »ere  ovamilad 

iug  "wilfnl,  ntalicia^I^  aud  mischieToas  by  Ambnwe  >.  State,  0  Ind.  S51,  in  whieh 

meddling  with  or  treapaiiaea  npon  prop-  it  waa  held  that  a  nngU  am  might  aoi- 

arty."    Ths  ordinauoe  wm  more  specific  atitute  two  offaacei,  one  agalnat  the  Stale 

than  the  ciiuunal  code  of  the  State  on  thia  and  one  againat  the  auniclpkl  gavem- 

aulyect,  bnt  thia  waa  not  made  the  baais  ment,  and  "  that  «Mh  might  pauiah  is  tta 

of  the  deciaioD.  own  mode,   by  ita  own  oflloen,  Ae  aam 

In  Mitmetala  it  ia  held  that  the  legiala-  act  aa  an  offtooe  against  eaclk  "    Ftrkia*, 

tnre  may  authoriie  ft  city  to  impose  aerr  J.,   in  Waldo  n    Wallace,   12  Ind.   I>la 

and  additional  peualtiea  for  acta  (in  tliis  (1S6S>,  when  prior  c»e>  in  that  StaU  an 

«aaa  the  selling  of  liquors  on  Sunday)  al-  refened  to.    'See,  alse,  I^wrsnoebnig  •. 

nauly  made  psual  by  the  genenl  laws  of  Wneat,  IS  Ind.  S37  ;  Tax  a.  State,  S  How. 

the  Suts.    Statu  e.  Ludwig,  21  Minn.  S03.  410 ;  Moon  ik  Feofia,  It  How.  18 ;  fml, 

"Tlie  priociplH  istabliahed  by  the  weight  aae.  432. 

of  authority,  and  we  think  in  acoonlanoe  In  Louitiama,  maniai{al  aoipontioa 

witb  souad  Kaeon,  ia  that  the  legislature  are  held  to  have  no  power  to  imp«M  k 

of  the  State  may  authoriiH   a  municipal  penalty  on  that  which  ia  made  pnniahaUe 

government  to  impoae  new  aiMl  additional  a«  a  criminal  offancs  by  the  laws  of  th» 

nniediea  for  acts  already  penal   by  the  State.     But  it  is  admitted  titat  tbere  It  ft 

laws  of  the  State.     Per  MeSfillan,  C.  J.,  daaa  of  offences  i^ainst  pnblio  order  n<* 

citing  Stale  c.  CSiarlea,  IS  Hion.  47i;  made  jinnisbahle  by  the  State  law,  which  tt 

Brooklyn  «.  Tojnbee,   SI  Barb.   283 ;   1  is  within  the  power  cf  anti  oorparatioB  t» 

Dillon  on  Hnn.  Corp.  sec   3«S ;  Cooley  mppreaa.     New  Orleans  «k  Miller,  7  Lft. 

Const.  Urn.  p.  196,  and  notea  1  ftn.!  2."  An.  851  (ISBS) ;  Mnnicip«li«T  a.  Wil««, 

In  Uichigmt,  in  Slaughter  v.  Pmple,  2  J  La.  An.  747.    Thia  ease  aeemato  comedb 

Doug.  (Hich.)  334,  the  principle  was  de-  that  the  city  oorporfttion  oannot  p«nish 

ddod  ihnt  it  was  not  cmnpetenl  to  punish,  for  an  act  idontioal  with  that  pnnished  by 

under  a  city  ortiinancf,  an  act  which  wo  the  State  law.    See,  also,  Cooam'rse.  Har- 

indklable.    Illartrating  tbe  difference  bo-  »<«.  7  Jone*  (Uw),  281 ;  People  v.  imk- 

tween   proeeeotions,  under   special   penal  aon,  8  Mich.  110.     Tbe  obaiter  of  a  oity 

proviwoni  of  a  city  charter,  of  actt  with  anthoriwd  the  common  oaamai  to  pa« 

apecified    finea   and   penalties  affixed  by  ordinances  npoa  certain  snfaiieeta  pertaia- 

th*  charter,  hot  which  acts  sre  br«achea  ing  to  the  poUce,  good  order,  ftnd  welhn 

of  Oie  law  of  the  State  wherever  coiia-  of  the  city,  and  providai  (hat  a  violation 

mitttii.  and  ordinary  prosecmtions  under  of  oertain  of  anch  ordinancea  ahoald  be 

mnnidpal  otdinancea,  see  Wayne  County  •  misdemeMior,  and  might  be  proeeented 

D.  Detroit,  17  Mich.  890  (IBM)  ;  People  before   the  police  court  of  the  city  like 

V.  Detroit,  18  Mich.  446  (1869);  People  «.  other  offenoea,  which  ooart  Wight  inflict 

Jackson,  8  Mioh.  110 :  prai,  chap.  liii.  the  penalty  named  in  sueh  ordinance,  pro- 

In  Jndima  it  wss  fnit  held  that  whew  Tided  that  no  penalty  should  acoeed  tha 

the  arrt  complained  of  U  indictable  as  a  oum  of  fifty  dollars  for  a  aingle  o&nec 

criminal  offence  against  the  lawa  of  the  It  was   held   that   the   i^utiig  did  not 

State,  a  paraon  oould  not  be  puaiidwd  fnr  attempt    to    confer    upon    the    oommon 

anrh  act  nnder  or  by  vrrtne  of  the  ordi-  oonncil  the  power  to  define  and  determine 

oanoei  of  a  dty.    Ci^  Couaeil  of  lodi-    ori»e,and  v«a  not  theMfara  n "*^ 
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rolatitm  thereto  hare  always  been  enstained  in  En^aud  as  within  thff 
incidental  authority  of  corporations  to  ordain.^  It  will  be  useful  to 
illustrate  the  subject  by  referesce  to  some  of  tJie  adjudged  cases.' 
An  ordinance  of  a  city  prohibiting,  under  a  penalty,  any  person,  not 
duly  licensed  therefor  by  the  city  authorities,  from  "  removiiig  or 
canying  through  any  of  the  streets  of  the  city  any  house-dirt,  refuse, 
offal,  or  filth,"  is  not  iu^ropecly  in  restraint  of  trade,  aad  is  reason- 
able and  valid.  Such  a  by-law  is  not  in  the  nature  of  a  monopoly, 
but  is  founded  upon  a  wise  regard  for  the  public  health.  It  was 
contended  that  the  city  oould  r^ulate  the  number  and  kind  of 
horses  and  carts  to  be  employed  by  strangers  or  unlicensed  per- 
sons, u  well  aa  ^y  could  those  of  licensed  persons ;  but  pracH- 
4xtUy  it  was  oonatdered  that  the  main  object  of  the  city  could  be 
better  acoomplished  by  employing  men  over  whom  they  have  en- 
tire control,  night  and  day,  who  are  at  hand,  and  aUe  hom  habit 
So  do  the  work  in  the  beat  way  and  at  the  proper  time.' 

tional     State  s.  Tijron,   89  Coim.   1S3  thelunita  of  the  cit;,  says,  "I  am  wQtlng 

fl&73).  to  admit  that  the  t^-Uw  itself  ia  a  Tatid 

The  CoDititiitioii  of  Catifimia  (art.  11«  oae.     If  it  reatnuned  ao  iiutffnuive  bade 

aec  11),  ordoiua  tbatcitiea  and  towui  ma;  it  would  not  be  ao  ;  but  it  is  made  to  rs- 

"  pan  oDd  enforw  witban  their  Uoiiti  rich  jtnin  one  that  ia  both  oOenaive  and  dou- 

Jooal  police,  sanitary,  and  other  TBfplatioBa  gerona.      It    ia,   therefore,    calculated  to 

H  do  not  coQ&ict  with  general  lawa."    An  guard  the  comfort  and  eafet;  of  the  citt- 

ttdinonoe  of  ■  city  aimed  at  opinm  dcoa  mm  ;  aad  the  bm<At  of  a  trg-laio  Vt,  gtntr- 

wn  bald  to  he  invalid  becaoae  it  poniabed  ally,  lie  brndidone  iff  iit  wUidUy."    The 

f  reelael;  the  same  acts  made  puniabable  eoarta  will  not  interfere  Kith  the  l^ti> 

by  the  Penal  Code.   Text,  sec.  8S8,  qnotad,  mate  ezerciae  by  monicjpol  bcxliea  of  their 

and  the  court  adda,  "Theaa  ralea  eipren  police  powen  by  which  the  pcAce,  health, 

Uie  la<r  as  we  nndentand  it"    Bt  Sio,  73  «ainron,  and  general  welfare  are  sFcared  ot 

Cal.   Ii2  (1877).     Bt  Johnson,   lb.  238,  ptcmoted.     Weil  s.  Biooid,  6  C.  E.  Green 

ordioanca  prohibitiog  petaang  to  visit,  for  {2i  V.  J.  Bq.),  16S;   Boehm  v.  Baltimore 

puipooes  of  pmutitntion,  bouaea  of  iU-hme  SI  Md.  2G9. 

■oitained,  not  being  in  conflict  with  the  "  The  proper  control  of  the  time  and 

feotnl  law  of  the  StatOL     St  Campbell  nodg  of  eleanaatf  mch.  mxplntta  far  r^- 

(ordinanee    to    auppreM    tippling-booMa  «w  mtOter  [sinks,  cesipDols,  ke.\  and  n- 

aostaineft),  71  CaL  30  (1S77);  Lone,  Sc  moval   of  their  contenta,   ia  not  only  a 

fMrte,  7S  CaL  6^  ;  jmt,  see.  4M,  note.  legitimate  subject  of  municipal  ooncera, 

1  Text  approTcda  Mayor  of  Uosioe*.  but  Is  imperatively  demanded  by  a  jnot 

Ooi^iacb,  88  La.  Aa.  1011.  tvgiad  for  the  comfort  and  health  of  tha 

>  AnU,  chap.  vi.  sees.  141,  142,  Ut.  citiz«ii."     Legiilation  far  the  protection  of 

*  Voodinit  /<■  rs,  8  Pick.  (Uaas.)  187  the   public    health   and   for  eatabliabing 

(1838);  «omtneated  on  iu  CammoB«ea)th  beards  of  health  "  ouftht  not  to  be  regarded 

s.  Stodds,  S  Coah.  (Ha^)  SSa,  ETG,  C7B  oa  detracting  from  the  general  pownre  of 

|18I8).     ^nle,  aec.  892,  note.    In  Zylstra  mnnicipa]  fptvenimenta.  nnleaa  that  legiala- 

v,  CorpontionofCbarlealon,  1  Bayftj.  C.),  tive  intent  clearly  appeara."    Knafjp.l. 

88S  (I7M),   Hr.  Justice   Watia  (one  of  tn  Niconlin  ■>.  Lowei?.  Vi  S.  J.  Uw,  S91. 

the  moat  oocomfdiahed  of  early  American  A  power  to  "  exclude  from  certain  lint- 

Judgea),  speaking  of  an  ordinance  prahib-  jta  or  to  ragnlate  alt  oocupetiona,  houaet^ 

iting  the  staking  of  soap  or  eandks  ron-  Ac,  .  .  .  which  are  a^nst  good  moral% 

tni7  to  the  node  preacribad  oitd  willun  .  .  ■  ordiiigei««utothepabltciafa^,"iB- 
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§  370  (304).  Bua«  Babjsot.  —  Authority  by  charter  to  pass  ordi- 
nances respecting  the  barboie  and  wharves,  and  "  every  other  by-lav 
necessary  for  the  security,  welfare,  and  convenience  of  the  city,"  gives 
to  the  city  council  power  to  pass  a  health  ordinance  requiring  boats 
aiming  from,  infectai  plaeee  to  anchor  before  lauding  and  to  submit 
to  an  examination,  provided  such  ordinance  be  not  repugnant  to  the 
general  kw  of  the  State.  And  it  was  further  held  that  a  general 
law  of  the  State,  prohibiting  "  any  person  coming  into  the  State  from 
an  infected  place,  and  in  violation  of  quaiuutine  regulations,"  was 
not  repugnant  to  and  did  not  render  the  ordinance  invalid.* 

§  371  (305).  Ho«plt«ls.  —  Authority  to  the  corporation  of  Kew 
Orleans  "  to  pass  such  hy-laws  as  they  shall  deem  necessai?  to  mun- 
tain  the  cleanliness  and  salubrity  of  the  city,"  was  considered  in  view 
of  its  extensive  nature,  certain  provisions  of  the  civil  code,  and  the 
liability  of  the  city  to  epidemics,  as  conferring  power  upon  the  city 
council  to  prohibit  the  erection  and  mainteiiaTux  of  private  ko^ilcdt; 
the  court  admitting  that  the  same  question  had  been  tiecided  other- 
wise by  tribunals  governed  by  the  common-law  jurisprudence.* 

eludes  the  power  to  conSne  the  keeping  of  Powen  witb  reapact  to  priviet.    Ortg- 

moTt  (Aun  (lOD  cava  withb  prBBcribed  lim-  ory  e.  New  York,  40  N.  Y.  273.     Pow- 

itB.     Be  Linehait,  72  Cftl.  114.  en  under  Icgialative  auttionty  with  rupect 

Power  to  a  city  council  to  compel  the  to  turiit  milk.     Johnson  tr.  Simonton,  U 

aamen  and  oecupanCa  of  ^ugliier-iunuea  Cal.  &1S  (1872).     Power  to  regulate  the 

to  cUajot  and  abate  them  whenever  ne-  lale  of  milk  from  vehiclee  hf  retiniring  a 

ceaaary  for  the  health  of  the  inhabitants,  license  euetainrd.      People  r.  HnlboUanda 

waa  considered  Dot  to  authorize  an  ordi-  82  N.  Y.  824  (1880). 

nance  entirely  prohibiting  the  slanghtsr-  '  Dubois  o.  Auguata,  Dudley  (Ga,),  80 

ing  of  animals  within  certain  limits  of  the  {1831);  ante,   sec   144,  as  to  Quarantin« 

city.      Wn.ford  v.   People,   14   Mich.   41  and  Health  Powera  of  mnnidpalitiei. 

(1865):  see  Metropolitan  Board  of  Health,  >  Hilne  d.  Dsridaon,  G  Martin,  409. 

87  N.  Y.  681  ;  Shrader,  In  re,  S3  Cul.  279  A  power  to  "erect  and  eMablish  .  .  . 

(1867).     In  Cranin  d.  People,  82  N.  Y.  pest-honsea  and  hospitals  "  does  sot  an- 

318  (1880):  B.  c.  22  Alb,  Law  J.  480,  it  thorize  a  cit;  to  enact  an  ordinance  to  reg- 

appeared  that  by  the  oharter  of  the  city  of  nlate  and  liceniie  private  hospitals  ;  nor 

Albunj,  the  common  conncil  was  author-  does  a  general  power  to  make  by-laws 

iied  by  ordinance  "  to  regulate  the  erection,  "  necessary  to  carry  oat  the  objects  of  the 

tME,  and  anUinwinee  of  ilaJighter-houK*."  corporation."      Bessonies  ■.  Indianapolis, 

It  was  held  that  the  power  to  "  reflate,"  71  Ind.  1S9. 

as  thus  used,  gnre  the  council  the  right  to  As  to  eity  hospitals,  see  Vionet  «. 
determine  and  fix  the  limits  and  localities  HunieipnJity,  4  La.  An.  42  ;  Bonnt  v. 
within  which  new  iJaughter-lunita  may  be  Campbell,  0  Sob.  (La. )  411  ;  City  Conn- 
erected,  and  from  wliich  thpy  may  he  ex-  cil  u.  Boyd,  1  Conat  Rep.  A.  0.  1817 
eluded,  and  also  to  prohibit  their  continu-  (B.  C),  S52  :  Tnclier  c.  Virginia  City,  4 
ane«  whenever  and  wherever  they  endanger  NaT.  20.  Municipal  corporation  may 
the  health  and  comfort  of  the  community,  found  hos|iitali  for  the  poor  under  89  £lii. 
of  which  the  common  council  was  to  judge  chap.  v.  Newcastle,  In  n,  IS  Clark  ft 
for  itiielf,  and  its  judgment  was  implied  Fin.  402.  Where  a  city  has  power  to 
from  the  ordinance,  and  need  Dot  be  recited.  "  eilabliih"  a  hospital,  the  pnrebMe,  <w 
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§  372  (306).  CemstaiiM  and  Btui>U.  •—  The  public  health,  com- 
fort, and  ooQvenieoce  are  conceroed  ia  tke  proper  regulatvm  of 
burials ;  and  the  evila  reaulting  from  ita  neglect  are  especially  to 
be  appreheQded  in  the  crowded  populationa  of  citiea.  Power  to 
regulate  this  matter  may  properly  be  conferred  upon  municipal  cor- 
porations. Aud  such  power  will  be  held  to  be  given  by  authority  to 
make  police  regulations  or  to  pass  by-laws  respecting  the  health, 
good  government,  and  welfare  of  the  place.^    Power  to  city  corpora* 

cording  to  existing  l&w,  of  a  brm  ftod  tha  board  of  healtli  bsld  to  be  sdvisoiy  and 

bnildinga  thereon  specially  for  tlie  purpose  ezecutiTe,  cot  legulative,  and  a  resolution 

is  an    "establisluDg"    of   the  hoapitaL  of  tbe  board  that  a  specified  tannery  WB< 

mchmoad  e.  Henrico  Connty,  83  Ta.  201  a  naUence  was   unauthorized   and  void. 

(1887).  State  n.  Trenton,  7  Vroom  (Bfl  N.  J.  L.), 

QiiarmUim  ordinances  of  a  municipal  283.  Such  a  board  held  not  to  have  the 
oorporation,  passed  b;  virtue  of  a  grant  pover  to  absolutely  prohibit  carrying  on  a 
of  power  from  the  State,  whereby  paesen-  lawful  basioess  not  necemarily  a  nuiesuce. 
get  reuala  ai«  required  to  remain  in  Weil  r.  Bicord,  9  C.  E.  Qreen  {SI  K.  J. 
quarantine  for  a  specified  period,  ore  not  Eq.),  169.  Bogularly  the  ordm  of  a  board 
repufinant  to  the  commerce  clause  of  the  of  health,  directing  the  abatement  of  a 
Fetletal  Constitatton.  St.  Louis  n.  McCoy,  ntueance,  should  be  in  wrilmg.  Such  or- 
is Mo.  238  (18SS);  b.  p.  3t.  Louie  v.  Bof-  den  may  he  proved  by  the  miuatea  of  the 
finger,  19  Mo.  13 ;  Metcalf  o.  St.  Louis,  hoard,  by  the  written  orders  themselTet, 
11  Ho.  103.  In  modern  usage,  qvamnlwit  or  (7  being  recited  in  the  proceedings  of 
is  not  oonfined  to  Tevala  having  on  board  the  Corporation  of  which  the  board  of 
the  plague,  but  extends  to  vessels  having  health  ate  members.,  How  far  parol  evi- 
on  board  other  contagious  disessea.  Ar  dena  may  he  received  of  such  orders,  when 
Tmney,  C.  J.,  Mitchell  e.  Bockland,  11  it  appears  that  no  record  or  written  evi- 
He.  863  (ISSS);  a.  D.  again,  IC  Me.  496  dence  ever  existed,  ia  not  free  from  doubt. 
(1SS8);  ante,  sec  144.  Meeker    e.   Van    RenneUer,    IB   Wend. 

Boardt  of  health An  ordinance  ere-  (N.  Y. )  897  (IS36),  where  parol  evidence 

ating  and  giving  to  the  board  at  health  of  this  kind  was  held  inadmimibte  by  the 

"  general  aupervision  over  the  health  of  Supreme  Court.      Bat  see^   in   Court  of 

the  city,"  and  "  all  nucBasary  power  to  Errors,  Van  Wormer  v.  Albany,  18  Wend, 

carry  the  ordinance  into  effect,"  was  eon-  (N.  T.)  169,   affirming  b.   a.  15  Wend. 

■idered  to  include  the  power  to  rent  a  SS2.    See  aleo,  People  v.  Adams,  B  Wend, 

building  for  a  temponuy  hospital  to  pro-  {N.  Y.)  S33;6  Wend.  (N.  y.)661iaii^ 

teet  the  city  from  an  apprehended  visita-  chap.  xL ;  Health  Department  v.  Enoll,  70 

tioQ  of  the  cholera,  and  to  make  tlie  cor-  N.  Y.  G30  (1877). 

poration  lial}te  for  the  rent,  although  it         '  Bogert  v,  Indianapolis,   13  Ind.  134 

did  not  become  neceeeaty  to  nee  the  house,  {\m),perPerlmu,I.;  Mayor,  kc  of  New 

AuU  B.  Lexington,  IH  Ho.  401    {1863).  York  b.   Slack,  8   Wheel.  Cr.   Cas.   2S7 

Foaer  of  board  of  luaith.     Frend  v.  Den-  (1824);    Brick    Presbyterian    Chnrch   v. 

nett,  4  C.  B.  {n.  8.)  678  ;  Barton  «.  New  New  York,  fi  Cow.  (N.  Y.)  638  (1828); 

Orleans,  18  La.  An.  317  ;  Hutton  r.  Cam-  anU,  lec.   142,   note;  Coatee  t.  Same,  7 

den,  39  N.  J.  L.  122  {1876);  Nicoulin  t.  Cow.  (N.  Y.)  686  {1827):  Austin  v.  Mur> 

Lowery,  19  N.  J.  Law,  391  ;  Fm^son  c.  ny,  18  Pick.  (Haas.)  121  (1834) ;  Com- 

Selma,  IS  Ala.  398  {1S6B)  ;  Tugman  r.  monwadth  r.  Fahey,  6  Gush.  (Hsae.)  40B 

Chicago,  78  111.  405  (1876);  Belcher«.  Far-  {18G0)j  Xew  Orleans  t>.  St  Louis  Church, 

IV,  $  Allen  (Haas. ),  326  ;  Haian  n.  Strong,  111^.  An.  244  (1868);  distinguished  from 

2  Vt.   427  ;    Commissioners  e,   Powe,   6  Brick  Presbyterian  Churoh  v.  New  York, 

Jonee  (Uw),  131;  Wilkinson  r.  Albany,  tapra ;    Commoawwlth  p.   Goodrich,   18 

8  Fost.  (28  N.  H.]  9.     The  powers  of  a  Allan  (Hasi.),  M& ;  <a>U,  sees.  141, 112. 
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tioQ,  after  ennmenting  vorioiu  objects,  "  m  guMral  to  pass  every 
other  by-law  that  to  it  shall  aeem  requisite  and  neoesaary  for  the 
security,  welfare,  and  oonvetuence  of  the  aty,"  &&,  was,  by  the 
Court  of  Appeals  of  Souti)  Carolina,  considered  to  give  authcndty 
to  regulate  tne  burial  of  the  dead,  and  particularly  to  prevent  the 
astablishment  of  new  burial  grounds  within  the  limits  of  the  city, 
and,  in  the  opinion  o£  the  cagan  of  Uie  court,  also  to  r^alate  tlie 
time  of  borial,  the  manner  of  intennent  so  as  to  prevent  noxious 
elHuvia,  and  to  prohibit  interments  in  the  private  gardens,  yards, 
and  by-placea  of  the  city,'  But  as  every  by-law  most  be  reason- 
able, an  arbitrary  or  unneoessaty  or  oppressive  restraint  upon  the 
right  of  buryit^  the  dead  is  invalid.' 

§  373  (307.)  Bams  aabjeot — When  the  burden  to  support  a 
public  oemeteiy  is  required  to  be  borne  by  all  the  citiaens,  an  ordi- 
nance throwing  that  burden  apon  a  particular  class  is  tmreasonable 
and  void.'  Cemeteries  in  cities  are  Twrf  per  ae  miiaamett,  but  special 
circumatanoes  may  make  them  so.  It  ia  not,  however,  sufficient  that 
they  affect  \ha  market  value  of  property  in  the  vicini^.*     A  (dty 

Th*  povar  of  di^tsmM&t  kibj  b*  d«)e-  the  li^t  to  Ml«et  and  ebutge  the  pl«N 

gttad  b;  tba  Ip^Iatvire  to  municipUitiai,  cf  wpaltnra  at  [dsuun.     8.    If  pbee  of 

Eincud'a  Appeal,  66  Pa.  St.  411  (1S70).  burial  ia  takio  far  pnblk  ue  tha  BaM 

>  City  Cnnnoll '  t>.  Baptiit  Chudi,   4  «f  kin  m«;alain  indiUBity  for  etpeiiaa«( 

Strob.  (S.  C.)  Law,  806,809  (ISfiO),  p«  ivainiag  tnA  anjtahly  le-iDterriag  tbak 

Pratt,  /. ;  a.  P.  Bogert  v.  Indianapolis  tunaiiia.    Boakman  Street,  /a  ra,  1  BradL 

■a  lal.X»t,  ptr  Ftrkini,  i.i  Naxr  OrieaH  (N.  Y.)  SOS,  632  (18SS)  ;  Bogert  o.  Q^ 

*.  St.  Lonia  Charoh,  11  I&  An.  Stl  j  dia>  ef  ladianapolia,  It  Ind.  184  (1859),  ptr 

titigiiiahed  ttma   6   Cewea,    &S^  mpra ;  Perldns,  J.     Maaf  oaaea  Nialiiig  to  tha 

MuagioTe  •.  St.  U>iiia  Catholic  Choiofa,  law  of  eematerioa    are  ooUee(«d  in   Hr. 

10  La.  An.  481.  Thompaon'a  note  to  LoniaTiUe  t.  NcTin, 

•  Aaatlu  r  Murray,  16  Pick.  (Maaa.)  IB  Am.  Sep.  78.  7»  (1874);  t.  c.  10  Bnah 

IBl  (1SS4);  Coatee  c.  Uafnr,  Ao.  «f  Hnr  Hi.     See,  alao.  Brick  Prah.  Charch,  I* 

York,    7  Cow.    (N.    Y.)  »«;    CammoB-  th,  8  Ed*.  Ch.  Rep.  (N,  Y.)  166,    Ikying 

weRlth  0.   Fttike;,  <  Ouali-   <Maaa,)    408  rtreaU  aod  highwaya  thnngh  e«nietariaa. 

(ISEO).  C«met«i7  Aaaoc  v.  Hew  Haven,  48  Conn. 

Tlie  !mm>  BfbitrimU,  in  aome  of  ita  rata-  S84  (1876) ;  a.  o.  21  Aa.  S(^  64S,  and 

tioaa  to  property  and   rontiioipal  righta,  note  and  caaea  dted.     "STtMen  v.  Walalw 

«u  abl;  oonndered  t>y  the  Hon.  Samuel  67  111.  SS8  ;  s.  a  11  Am.  Bep.  21.    Lood 

B.  Bngglea,  rafetM,  tn  the  matter  of  tt\e  aaeaeiaenta  fbr  unprorameatB  of  adjtdiK 

opening  of  BtdtnuM  Street,  In  Vow  York  ing  itneta.    IioaiaTille  *.  Nevin,  10  Bnak 

City,  wkoae  report,  attablithing  the  &)•  (Ky.),  C4S  <Ig74) ;  i.  a  IS  Am.  Bep.  78. 

k)win([  ptindplea,  wa«  confirmed  by  the  See  on  this  point,  p«A,  too.  776. 
SapKin*    Court:     1.    In    thia    cauntry,  *  Beraojohn   «.    Habile,    37    A1&    U 

eoipw*  and  thdr  faoriala  are  not  msttcn  (18U). 

of  eookaiariical  ot^tninaee,     3.   That  tlio         *  Sew  Oiieana  «,  8t  Lonia  Church,  II 

right  to  bniy  a  oorjiae  and  preaerve  ita  I^  An.  244  (1866),'  Hnagrore  r.  flan^ 

remunaia  a  leRal  right,  belongiiiii,  in  tha  10  La.  An.Ul;  Lak«  Via««.  Ltt^44lU. 

abaence  of  teatamenUry   diapoaition,    ex.  81  (18W). 
olurfToly  to  t)u  next  of  kin,  and  inclndaa 
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corporation  hftd  power,  by  charter,  "  to  e8tal>li3fa  cemeteriee  or  bnrial 
places  within  or  without  the  city."  It  was  held  that  this  would 
authorize  the  city  to  establish  cemeteries  of  its  own,  and  regulate 
tliem ;  but  that  it  did  not  empower  the  council  to  subject  to  the 
control  of  the  city  sexton  cemeteries  other  than  those  belonging  to 
the  city,  nor  to  pass  an  ordinance  prohibiting  lot  owners  in  private 
cemeteries,  though  within  the  city  limits,  from  entering  to  bury 
without  the  permission  of  the  city  sexton,  to  be  obtained  only  by 
paying  him  the  price  of  di^ng  a  grave.'  Certain  statutes  of  New 
York,  authorizing  incorporated  rural  cemetery  associations  to  con- 
demn lands  for  cemetery  purposes,  where  no  right  on  the  part  of  the 
public  to  buy  lots  or  bnry  Uiaii  dead  there,  or  to  fix  the  price  of 
lots,  is  secured,  were  held  to  be  uuconstitational,  on  the  ground  that 
the  use  was  private  and  not  public.' 

§  374  (308).  Soimmnonm,  and  ol  tha  Powsr  to  pnTont  and  abate. — 
It  is  to  secure  and  promote  the  public  health,  safety,  and  conven- 
ience that  municipal  corporations  are  so  generally  and  eo  liberally 
endowed  with  power  to  prevent  and  abate  nuisances.  This  authority 
and  its  nummaty  exercise  may  be  constitutionally  conferred  on  the 
incorporated  place,  and  it  authorizes  its  council  to  act  against  that 
which  cornea  within  the  legal  notion  of  a  nuisance ;  but  such  power, 
conferred  in  general  terms,  cannot  be  taken  to  authorize  the  extrap 
judicial  condemnation  and  destruction  of  that  as  a  nuisance  which, 
iji  its  nature,  situation,  or  use,  is  not  ftuch.^     Speaking  upon  this 

1  Bognt  ».  IndiuniN^  IS  Ind.  ISl  S7S),<ir  bratrialt^jni?.   King ».  Dsven- 

(1BS9).  t»rt,  68  III.  SOS;  a.  c.  SB  Am.  Bc);.  se. 

•  DeanarUlB  Cmi^xirj  AMoriatJon,  In  That  which  is  authorized  by  legislativa 
n,  66  N.  Y.  GSe ;  DraniliDg  >.  o.  E  Hnn,  aathority  cannoC  be  declared  a  anitance  by 
M2.  a  aij  corporation.      Caaes  ntpra,     Tha 

•  Croobr  t>,  Warwn,  1  Rich.  (8.  C.)  powor  to  abate  nuisances  ia  a  portion  of 
M6i  Roberta  n.  0^  80  III  469;  Salam  police  authority  necessarily  Tested  in  the 

E,  Eastern  R.  Co.,  98  Mast.  481;  Ding-  coiporatlon  of  all  popnlous  towns.  Ken- 
Isy  V.  Boston,  100  Mam.  £44;  Van  Dyke  nedy  v.  Phelps,  10  La.  An.  227,  ptr 
V.  Cincinnati,  1  Disney  (Ohio),  632;  Jhi.Aan.iii,  J.  A  city  caonot  ereate  a  nui- 
I^e  Viaw  «.  Lett,  4*  111.   81;  Wreford  sance  upon  private   propfrty,  as,  in  thia 

F.  People.  14  Mich.  41  (1865);  State  ■-  case,  by  diverting  a  stream.  andennpeHta 
JeraeyCity.  6  Dntelu  (M.  J.)  170;  Ward  owner  to  abate  it.  HanniW  «.  Bicharda, 
«.  Little  Rock,  41  Ark.  fiS«;  City  of  Den-  83  Mo.  S80.  NniMnoee  are  of  two  kinds, 
rw  w.  Hollsn.  T  Col.  S45;  HcKibhin  v.  —  pnbKc  or  common  ■aisauces.  which 
Fort  Smith,  86  Ark,  852;  Mayor  of  Mon-  affect  people  generally,  and  private  nni- 
rae  V.  Oerspach.  SS  La.  An.  lOU;  Bl  Panl  sancea,  which  nay  be  defined  as  anytliing 
D.  Oilailan,  S«  Minn.   888.     The  legula-  doue  to  ibe  hurt  of  the  lands,  tenements, 

a  may  invest  a  municipal  corporatioa    or  beredltamenta  of  another,     Russell  on 


with  pavKr  la  abate  tiuiaatuei  tammariiy,     Crimea,  4th  ed.  436.     A  pnblio  . 
withont  rw^njring  resort  to  legal  proceed-     can  only  be  abatwi  by  a  puWic  proRecution. 
iags  (BauDgwtner  «.  Hasty,  100  lad.    <*  by  a  party  whoae  damages  are  i^pecial, 
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subject  in  a  very  important  case,  where  a  city,  nnder  anthority  to  pre- 
vent and  restrain  encroachments  on  rivers  running  through  it,  com- 

and  difTerent  from  those  sustaioed  by  tlia  withiD  tha  said  borough  from  lat  Febm- 

pQblio  gensrally.     Schcxjl  District,  kc.  v.  ary  to    SUl   October   iuclusiTe,    iu   bdj 

Neil,  Se  Kan.  617;  Billard  v.  Erhait,  SS  jm."    Everett  v.  Orapet,  8  L.  T.  n.  h. 

Kan.  611;  Blanc  v.  Hurray,  SS   La.  An.  S68.     A  reaalutiouor  license  from  the  cor- 

162.      Sev   also    Moore    o.   Ltmgdon,    3  poratioa  held  lo  be  no  defence  to  a  proae- 

Hackey,  1Z7.     A  public  nuisance  is  not  eutioa  for  a  public  Daistini:e^     The  King 

made  legal  by  haflng  been  maintained  for  v.  Cross,  S  C,  &  P.   4S3.     "  This  certifl- 

twaUy  year*.     Commonirealth  r.  Upton,  cats  is  no  defence;  and  even  if  it  were  a 

6  Gray,  473;  New  Salem  r.   Eagle   Mill  license   from  all  the  magistrates  in  tha 

Co.,   138   Mass.    8.      The  erection  of  a  county    to   the    defendant   to    slaughter 

building  iti  a  public  ttrttl  to  be  aged  as  a  horses  in  this  very  place,  it  would  not  en- 

market,  and  as  a  pound    for    confining  title  the  defendant  to  continne  the  buai- 

■wiiie,  would  be  both  a  public  and  a  pri-  ness  there  one  hour  aRer  it  became  a  pnh- 

VBte  iioisBQCe,  and  may  bt  ei^oined  at  the  lie  nuisance  to  the  neighborhood.  ...  It 

Kuit  of  any  one   threatened  with   injury  the  defendant's  HnugMering  hotite  was  so 

tberehy.      Lutterloh    e.   Cedu   Keys,    IG  conductod  w  to  be  a  public  nuisance  at 

FU.  SOU.     But  see  Henkel  v.  Detroit,  49  common  law,   the  parish   might  at   any 

Mich.  34B;  Indci,  tit.  /ly'uiKiioK.     That  time  hare  caueeil  it  to  be  removed ;  and  I 

which  atfects  only  thret  or  four  pernmt  is  am  elrsrly  of  opinion  that  in  thia  case  it 

B  ]>rivate  and  not  ■  public  nnisauce.     The  was  so  conducted  as  to  be  a  nuisance  at 

King  V.   Lloyd,   4  Eap.  200.     The  term  common    law,   and    that    the   defendant 

"iiuisancu"  is  well  understood,  and  means  would  not  have  been  and  is  not  entitled  to 

literally  annoyance,  —  anything  that  work-  any  compensation."     It  was  in  this  case 

eth  hnrt.     The  King  v.  White,  1  Burr,  proved  that    smells   proceeded    from  the 

S'lS;   The   King  v.   DfiTey,  B   Bap.   217;  alaaghter-hoQsewhichwereagreatnniaance 

Durdin  B.  Swenson,  17  Tex.  4S9.  to  penous  passing  along  the  public  hifih- 

Offentivt  Trada  and  OaMfKOim*.     It  way.     If  a  certain  nniious  trade  is  already 

Is  not  nei^wiary,  to  constitute  a  niiiKsnce,  to  established  in  a  place  remote  from  haliita- 

thow  that  the  smell,  Ac.,  prodaced  shonld  tion  and  public  roads,  and  persons  aftrr- 

be  unwhoU'inme.     It  in  enonffh  if  it  ren-  wards  come  and  build  houses  within  reach 

deiB  the  enjoyment  of  life  and  property  un-  of  its  noxious  eflects,  or  if  a  public  road 

comfortable.     Per  Lord  MnntJUld,  iu  The  be  made  so  near  to  it  that  the  carrying  on 

King  r.  White  et  al.,   1   Burr.  837;  The  of  the  trade  becomes  a  nnisauce  to  the 

King  v.  Neil,  2  C.  &  P.  4aS;  SI  Helen's  peranns  nting  the  road,  in  those  cases  the 

Chemical  Co.    v.  Corporation  of  St.  Hel-  party  would   be  entitled  to  continne  his 

en's,   L.   H.  1  Ex.   Div.  196.     "  If  there  trade,  became  his  trade  was  legal  before 

be  smells  offensiro  to  the  sensea,  that  is  the  ereotioii  of  the  houses  in  the  one  cassi 

enough,  as  the  neighborhood  has  a  right  and  tha  making  of  the  road  in  the  other. 

to  fresh  and  pure  air."    Per  Abbott,  C.  J.,  P<^  AWiait.  C.  J.,  in  The  King  p.  Cros\ 

The  King  ».  Neil,  2  C.  &  P.  485.     "  The  2  C.  i  P.  484.     But  yuajre  ;  and  see  cases 

only  question  therefore  is,  Is  the  business  supra.      But  if  the  man  so  sitnated  in- 

(slanghter-house),   as  carried   on  by  the  crease  the  naisance  by  the  manner  or  ex. 

dafen<lBnt,  productira  of  smells  to  persons  tent  to  which  he  carries  on  the  trade  he  is 

passing  aloQg  tha  public  highway  I"    lb.  liable  to  indictment.    TheKinftr.  Watts, 

A  by-law  providing  "that  no  peison  shsll  H.   4  M.  2B1  ;  The   King  r.  Neville,   1 

keep  a  anugUer-hauat  within    tha  city  Peake,  92.     In  countries,  however,  whero 

without  a  special  resolution  of  the  conn-  great  worlts  are  carried  on,  which  are  the 

cii"  was  held  bad,   tending  to  ctMte  a  means  of  developing  national  wealth,  per- 

raonopolv.    Nash  e.  McCracken,  /n  «,  S3  sons  must  not  stand  on  extreme  rights. 

Upper  Csn.  Q.  B.  181.     So  a  bylaw  im.  Bamfoid  o.  Tilrnley,  9  R  AS.  82-6(5;  Tipp- 

[msing  a   fine   upon   every   petsoa    "  who  Ing  p.  St.  Helen's  Smelting  To..  4  B.  &  S 

■hall  keep  or  snOer  to  be  kept,  any  ewina  A08;  a.  □.  11  H.  L.  C.   642  j   Gaunt  n 


D.qit.zeaOvGoOt^lc 


§  374   OEDINANCES :  POWBB  TO  PBBTENT  AND  ABATE  NUISANCES.   447 

menced  summary  proceeding  to  remove  a  private  wharf,  an  emineiit 

judge  ttses  ibis  luiguage :  "  But  the  mere  declaration  by  the  city 

Fjnnej,  L.  R.  8  Ch.  Ap.  S;  Harrison  o.  ths  c<im  will  lie  for  the  conHKna-nct  of  a 

Gond,  L.  R.  11  £q.  338  ;  Salvia  r.  North  naimnct  attui  recovery  for  its  erection. 

Braiicepeth  Coal  Co.,  L.  R.  B  Ch.  Ap.  706;  Roaewelt  k.  Prior,  2  Salk  460.     Though 

Ball  V.  Saj,  L.  K.  S  Ch.  Ap.  4S7  ;  Broder  %a  indictuient  for  a  nuiuuce  is  in  form  a 

p.  SailUrd,  L.  K.  2  Ch.  Dir.  6t>2;  Uur.  criminal,  it  is  io  Bubstuice  a  civil  pn>- 

Muuic.  Han.  Gth  ed.  3S7.  eeeding  remedial  in  its  object.     The  King 

But  &priixae  individuca  cannot  justify  v.  Sadler,  4  C.  &  P.  218  ;  Holmea  v.  Wil- 

diumiging  the  property  of  auothar  on  tha  son,  10  A.  &  E.  G03  i  Douglas,  /nn,  3  Q. 

groQDd  that  it  is  a  public  nnbouce,  unlets  B.  S2fi  ;  Thompeon  v.  Gibson,  7  U.  &  W. 

it  do  him  a  special  and  ptLTticillar  injury.  458  ;  The  Queen  v.  Chorley,  12  Q.  B.  SLS  ; 

Dimes  v.  Petley,  15  Q.  B.  27fl ;  Arnold  v.  Tha  King  «.  Russell,   3   E.   &  B.   042  ; 

Holbrook,  L.  B.  B  Q.  B.  96 ;  The  Mayor,  The  Queen  d.  Looghton,   S  Smith,  fi7G ; 

ke.    of   Scarborough    b.   Rural   Ssnitaiy  The   Quten   v.   Lincombe,   2   Chit   214, 

Authority  of  Scarborongh,   L.  R.  1   £z.  Upon    an    indictment    for   a  contiDoing 

Div.  344;  Frioe  v.   Orantz,   118  Pa.  St.  nuisance  —  such  as  a  wall  acroea  a  high- 

402.     A  distinction   must  be  drawn  be-  wsy  —  the  proper  jadgmtnl  u,  that  it  be 

tweeti  a  house  which  is  a  nuisance  per  h,  abated  (The  King  d.  Stead,  8  T.  B.  143 ; 

and  one  that  is  only  a  nnisaoce  ^tj  reason  The  King  v.  Yorkshire,  7  T.  R.  467),  and 

of  its  use  or  sbuse.     In   tha  latter  case  when  the  court  is  satisGed  before  jodg- 

tbere  is  no  Isgal  right  to  destroy  the  prop-  meut  that  a  nuisaiii^e  has   been  abated, 

arty.     In  several  puts  of  England  pnblEo  the  judgment  need  not   be  pronounced. 

slaughter-houses  are  established,  under  a  The  King  v.  Incledon,  18  East,  164 ;  The 

provision  tbat  "no  person  shall  slaughter  Queen  v.  Paget,  3  F.  ft  F.  29.    The  prac- 

any  cattle  or  dress  any  carcass  for  sale  as  tice  followed  in  to  respite  judgment  until 

food  for   man   in  any  place  within   the  it  be  seen  whether  or  not  the  nniMUce  1« 

limits  other  than  a  slaughter-house. "    It  abated,  and,  if  not,  to  inflict  a  heavy  fine 

was  held  that  the  ensctnieot  only  applied  to  compel  the  sbatemeDt.     There  ma;  be 

to  tha  slaughtering  of  bessCa  intended  by  an  indirtment  for  the  continuance  of  a 

the  person  slaughtering  the  same  for  sals  nuixance  (The  Queen   d.  Maybnry,   4  F. 

for  human  food.     Elias  v.  Nightingale,  S  Jc  F.  SO),  and  in  snch  a  esse  the  former 

E.  &  B.  698 ;  see  further,  Anthony  v.  The  judgment  is  coQclmive  that  the  toeua  in 

Brecon  Markets  Co.,  L.  R.  2  Ex.  167  ;  re-  quo  was  a  highway,  and  thst  the  erection 

TeiBsd,  L.  R.  7  Ex.  899.    An  indictment  upon  it  was  a  nuisance.      This  being  so, 

wiH  lie  for  a  putilic  nuisance,  but  not  for  upon  proof  of  the  continusnce  of  the  nui- 

a  private  nuisnncc     The  King  e.  Atkins,  sance  the  jnry  must  find  the  defendant 

3  Burr.  1708.     That  which  is  not  of  pnb-  guilty.     Sec  further,  Hegina  o.  Jackson, 

lie  concern  is  a  mere  civil  injury.     The  40  L'pper  Can.  Q.  B.  290. 

King  u.  Storr,  8  Burr.  1698  ;  The  Ring  v.  As  to  the  right  of  nn  adjoining  owner 

Johnson,  I  Wils.  825.     The  non-repair  of  to  recover  damages  far  a  p-rivait  injury 

a  private  road,  even  by  a  public  body,  is  TesttUiag  from  a  public  ■nuwanaiat,  public 

not  indictable.     The  King  v.  Richards,  8  highway,  where  there  is  a  direct  and  par- 

T.  R.  634  ;  The  King  n.  Trafford,  1  B.  ft  ticubr  damage,  sneh  as  that  arising  from 

Ad.  874.    The  writ  quod  permiltal  lay  at  nnreasonable  obstruction  to  the  access  to 

common   law  to  prostrate  a  public  nni-  his  ]iremisea  from  the  highway.     Frilz  v. 

sance  (Palmer  v.  Ponltney,  2  SaDc.  456],  Hobson,   19  Am.   Law  Reg.   615  (ISSOJ, 

and  after  judgment  on  an  indictment  for  and  note  ;  Buahnell  d.  Robeson,  62  Iowa, 

s  nuisance,   a   writ  of   prostration    may  540  ;  (Slaughter-house)  Irwin  o.  Telephone 

still  be  issued.      The   King  e.  Newdignte,  Co.,  37  la.  An.  63  ;  MeDoneldv.  Newark, 

Comb.  10  ;  Houghton's  Case,  Sir  T.  Boyd,  42  N.   J.   Eq.  (IG  Stew. )  136.     A  detae 

215  ;  Tin.  Abr.  "Nuisance,"  A;  ii.  "Che-  tmoke  which    is   detrimental   to   certain 

min,"  Fitz.   Nat.   SreT.  IS4  ;  The  Queen  classes  of  property  and  business  and  is  a 

n.  Haynes,  7  Ir.  L.  B.  2.     An  action  on  peraonal  anooyance  to  the  public  at  large 
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oouDcil  that  a  c«taiu  structure  was  bd  encrcnushmeiit  or  obstruction 
did  iiot  uiaka  it  so,  dot  could  such  declaration  make  it  a  nuisauce 
unless  it  in  fact  had  that  character.  It  is  a  doctrins  not  to  be 
tolerated  in  this  country  that  a  municipal  corporation,  without  any 

general  laws  either  of  the  city  or  of  the  State  within  which  a  given 
structure  can  be  shown  to  be  a  nuisauce,  can,  by  the  mere  declara- 

u  •  public  noiMiiM  whetliar  drdand  u  134.     So,   by  meaiu  of  powder,  working 

by  ordinance  or  not.    Harmon  >.  Chicago,  stone  i[uuTiea  nsar  the  puUic  ttreeto  Uld 

110  ill.  100;  we  cnea  below  cited.  dwelUng-hoDSM.     The  t^oMn  «.  Mattel^ 

Singing  of  bells,  bbwing  of  horai,  and  10  Cttx,  S ;   Han.  Muntc  Han.  Cth  ed. 

other  Kaxnof  jiatiu,  an  tieaUd  aa  nui-  iOl,  402. 

•ancM.    They  may  or   may  not   be  aiii-  A  emj>nntiOK   hat  no   «ior>  n'^   la 

aaucea  according  to  cironiaiitauoee.     It  ia  lienuaoTMatiUMbaiutiiauc  thauan  indi- 

!■  the  power,  however,  of  the  uirporatioii  vidoal   would  ban,   and  for  a  nnkaiiM 

«t  aoy  time  to  treat  all  luch,   when  in  maintained  npon  it*  property  the  aunt 

«ti«eti  aiid   pahlie  pUoe%  aa  nniaaucea,  liability  attacbca  againat  a  dty  aa  to  an 

iHd  preient  them.     It  ia  difficult  to  d»<  individoal.     Haag>.Co.  Comm'n,  SOlnd. 

■ciibe,  thongh  eaay  to  imagine,  aaeh  "an  61! ;  Feterabnrg  s.  AppUgarth,  SIS  Oratt. 

unnaiud  nnito"  *b  wotild  be  •  diumiim.  S21 ;    Bmyton  «.  Fall  Birer,  113  Haafc 

Some  exaniplea  may,  howertr,  be  ginox  SIS ;  Franklin  Wharf  Cch  p.  PoKlan^ 

The  noise  of  a  tinsmith  in  carrying  on  67  He.  IS  ;  Harper  b.  Hitwankee,  SO  Wi» 

his  tntde,   if  in   ■   neighborhood   where  866  ;  Hannibal  v.  Biohards,  83  Ho.  880 ; 

tltere  U  a  namber  of  offloee,  and  of  inffi-  Wood  on  Noisances,  sao.  7*2.     l»/ra,  mq. 

cieBt  volume  to  pievent  the   occnpants  876,  note.     A  cttj  wm  held  liable  for  «rw(« 

tVon  following  their  lawful  bnaineai,  nill,  tug  a  pal~kouat  whereby  pUintiS'i  pran* 

if  it  affeet  a  conniderabls  number  of  In-  ioet  became  unhealthfu]  and  infected  with 

h^tants,  be  deemed  a  public  nmeance.  the  tune  diacsee,  and  die  occupase;  ren- 

Ihe  King  «.  Lloyd,  4  E»p.  200.  dered  aasKfe  and  nnplewant.     NiUett  k 

A  eirtut,  the  parformaneee  in  whioh  NaahvillB,  12  He>«k.  984.     Uaypaieordi- 

wers  to  be  carried   on  for  eight  weelu  nances  to  pnwnt  aa  well   aa  to  nsnow 

Bear  the  plaintiff's  hons^   and  the  per-  nniMnoefc      Gregory   «.    New   York,   40 

formanoes,  which  took  place  every  even-  H.  Y.  27S  ;  aee  Wood  on  Nuiaance^  seoL 

ing^  laated  from  about  half-past  aeren  till  740,  741,  and  '^■va  cited.     A  ci^  held  to 

half-past  ten  o'clock.    The  noise  oF  the  have  no  power  to  dntroy  a  dam  across  a 

music  and  shoatiDg  in  the  ciroiu  could  be  eieek   vithin    ita   limita  m  a  naisance, 

(Ustinetly  heard  all  orer  the  honae,  and  Clark  v.  Mayor,  &c.  of  SyracuBe,  18  Barb. 

w>a ao  loud  thatitcould  be  heard  above  CS.    Y.)  32.    AbatameM  by  individutiU 

the    conversation    in    the    diuing-room,  and  bj/ public  offlteri.     Manhattan  Maniit 

UiOttf^  the  windows  and  shutters  were  &  Fert.   Co.  e.   Van  Eeuren,   23   N.  J. 

□losed.     This  waa  held  to  be  a  onisanca.  Eq.  2S1 ;   Meeker  v.  Von  Bmiatelaer,  IS 

Inehhald  v.  Bobinson,  L.  R.  4  Ch.  App.  Wend.  (N.  Y.)  S97.    Deatrutition  of  build- 

388.     If  a  man  builda  a  roUvn^ -mi7I  close  ing  by  not.     Brightman  v.   Bristol,   OS 

to  inhabited  cottages,  so  that  the  vibra-  Mc.  426  ;  8.  a.  20  Am.  fiep.  711.     Under 

tion  produced  by  the  hammers  cracks  the  the  laws  of  Nnf  York  eotabliahing  boarii 

walla  of  the  cottages,  and  the  noise  of  the  of  heaith,  while  the  board  of  haalth  of  a 

mill  caueee  them  to  become  and  remain  town  cannot  go  ontoids  of  its  own  bmin- 

nninhabited,   the   rolliug-mill   will  be  a  daiiea  to  abate  a  nniiancs  (njomarily,  it 

uoiaance.    -Scott  «.  Firth,  4  F.  &  F.  34S  ;  may  reatnuD  ^e  violation  of  ite  order  and 

B.  c.  10  L.  T.  N.  s.  210.  enforce  abatement,  thongh  the  cause  of 

A  ihiDOling  ground  near  a  pnblic  high-  the  nnieance  ariaee  in  an  adjoining  mn- 

way,  where  peraons  come  to  ahoot  with  nicipality.    Qouldv.  Booheeter,  lOSIf.  Y. 

riflei  at  pigeons,  targets,  ic,  may  be  a  46. 
-'  e  King  f.  Momi,  8  &  &  Ad. 


D.qit.zeaOvGoOt^lc 


§  374   ORDIKANCES:   POWEB  TO  PBBrENT  AND  ABATE  MDIBANCEB.    449 

tion  that  it  is  one,  subject  it  to  removal  hy  any  person  supposed  to 
be  (^[grieved,  or  even  by  the  city  itself.     ThU  would  place  every 

house,  every  business,  and  all  the  property  in  tlie  city,  at  the  uncun- 
trolled  will  of  the  temporary  local  authorities."  * 

1  Per  Miller,  J.,  Tatei  e.  Uilwankee,  40S  ;  Cak«r  e.  Biige,  10  Oa.  SSS.     A  lan- 

10  Wall.  497  (1870) ;  PUri  v,  ShiBldiboro,  ntry  is  not,  per  m,  a  nuisance.     State  t^ 

42  MUs.   iflS;  Underwood  o.   Green,   42  Cadmlader,  7  Vroom  (SB  N.  J.  L.),  283. 

N.  Y.  HO;  Darat  «.  People,  62  IlL  306  Brick-maHBg :  Wanatead,  Ac.  «.  Hill,  13 

(ises)  ;   Uiller  r.   Borcii,   32  Tei.   208  C.  B.   (k.  a.)  479.     Slaughltr-fioiM :  Du- 

(1889);  ETeretto.  Council  Blufla,  43  Iowa,  boia  v.  Badlong,  10  Boew,   (N.  T.)  700  ; 

66  (1877),  approving  Yatea  v.  Milwaukee;  Atty.-Oeneial  o.  Steward  (6  C.  E.  Rreea), 

Pye  V.  Pet«t»on,  4S  Tex.  812  (1876) ;  b.  o.  20  N.  J.  Eq.  415 ;  Yiilavaao  tr.  Barthet, 

23   Am.   Rep.   608,   approving  Yatea  v.  39  La.  An.   247  ;  see  casea  in  this  note 

Milwaukee.     Cole  v.  Kezler,  64  Iowa,  5i ;  MHpra.     PowileT-houiie,  with  large  quanti- 

Everett  d.   Marquette,   63  Mich.   450  (a  tieaofpowdertherein,  located  in  acity,  iaa 

itaireate  tn  a  widmeaik  is  not  a  nuisance  QuiaaDce.     Cheatham  v.  Shparoo,  1  Swan 

jwr  se)  ;  St  Paul  n.   Oilfillan,   88  Minn.  (Tenn.).  213,  216  ;  Dumesnil  r.  Dupout, 

3fi8  {daue  smakt  not  a  noieance  per  ti) ;  IS  B.  Moq.  (Kj.)  800.     The  manuractur- 

Jo;ce  V.   Woods,   78  Ky.  388 ;  Oreen  v,  ing  and  keeping  la^  qaantittea  of  gun- 

Uce,  SO  Miaa.  4G1  ;  MeCrowell  e.  BKstol,  powder   in    towns   or    closely    inhabited 

G  L«a  (Tenn.),  685;  Ison  v.   Mantey,  76  places  is  an  indictable  offence  at  common 

Oa.  S04.     A  person  sick,  even  with  cm^  law.    Rem.  Williams,  1  Rubs,  on  Or.  *  439 ; 

tagunu  daeate,  in  his  own  house  or  at  a  The  King  v.  Taylor,  2  Str.  1187  ;  Crowder 

hotel,  U  not  a  nuisance.     Boom  «.  Utica,  v.  Tinkler,  19  Yee.  617.     Planing  mUl: 

2  Barb.  (N.  Y.)  104  (1848).  Rhodes  v.  Dunbar,  G7  Pa.  St.  274  ;  Dan- 

Works  that  amount  to  a  private  nui-  eati  e.   Hayes,   22  K.  J.   Eq.  25  (1871). 

■ance,  caosing  actoal  damage  to  private  As  to  gcu-vxirk* :  Cleveland  v.  Cit.  Oaal. 

persona,  ccaaiot  bijvtt^Ud,  undo-  a  lietiue  Co.,  20  If.  J.  Eq.   201.     Steam  Jtouring 

^Vam  the  rCty  counsil  to  erect  them.      But  mUl:   Gilbert  n.   Showennan,   23   Mich. 

the  fact  of  such  license  is  evidence  of  great  44S.     Stotk-yardt :  lb.  296  ;  Ashbrook  r. 

but  not  conclusive  weight  in  favor  of  the  Commonwealth,  lBush(Ry.),  139.    Porgy 

party  erectiag  and  owning  the  works  claimed  oii /attory :  Brightman  v.  Bristol,  65  Me. 

to  be  a  nuisance.     Ryan  r.  Dopes,  11  liich.  4S6  (1878):  B.  c.  20  Am.  Rep.  711.  iVirus; 

(3-  C.)  Law,  217  (1868)       A.  pigsty  in  Wahla  c.  Beinbacb,  78  lU.  322.     Ckucom- 

a  popnloue  place  is,  psr  m,  a  ualsaoce.  pania:  Cleveland r.  Citizens'  Gaal.  Co.,  G 

Com'lth  V.  Van  Sickle,  Bright  (Pa.)  69.  C.  E  Oreen  (20  S.  J.  Eq.),  203.    PaUeriei: 

Livery  dabU  in  a  town  is  not,  per  s«,  a  Roaa  d.  Butler,  19  N.  J.  Eq.  294.     Olaa 

nuisance,  it  depeadi  apoQ  its  location  and  and  hroken-wan  in  public  place.    Expartt 

the  manner  in  which  it  is  bailt,  kept,  or  Cadnello,  62  Cal.  538.    Smoke  and  nacioui 

used.      Aldrich  tt.  Howard,  7  R.   I.  87  ;  vapoTM  eanaed  by  burning,  under  publio 

S.  c.  8  B.  I.  248 ;  Burditt  r.  Sweuson,  17  authority,  clothing,  bedding,  Ac.,  to  pre- 

Tei.  4S9  (1858);  Morris  v.  Brower,  An-  vent  the  spread  of  contagions  diseases  is 

thon'sN.  P.  (N.  Y.)S6B;  Flint  v.  Bnsaell,  not  an  indictable  nuisance.    Stater.  Enoz- 

5  Dilloa  C.  C  R  IGl  (1879) ;  Harrison  tr.  ville,  12  Leo,  146.     Coatttng  on  a  public 

Brooks,    20  Oa.   SS7  (1856)  ;   Wood  on  street  held    not   necessarily  a  nuisance. 

KaisBuces,    sees.    538,   529;    Pickard   d.  Burford  d.  Grand  Bapids,  63  Mich.  98; 

Collins,  23  Barb.  (N.  Y.)  444;  Shirss  v.  tee  peat,  chap,  on  Streets.     A  vwodni  aum- 

Olinger,  50  Iowa,  671;  30  Alb.  L.  J.   66.  ijijovEraside-walkisnotanuiBance/wrae. 

Nor  is  a  ZAerfy  pole  a  nuisance  per  tt.  Hawkins  v.  Sanders,  45  Mich.  491;   !iee 

Allegheny  r.  Zimmerman,  10  Pitts.  Leg.  Index,  tit.  Avmiiig.    Whether  a  partii'ular 

Jour.  168 :  s.  o.  95  Pa.  St  287  ;  Dargan  limt  kiln  is  a  nnisan™  or  not  is  a  niiied 

•-    Wadiiell,  9   Ire.    (N.   C.    Law)   244;  question  nf  law  and  of  fact.    State  n.  Mott, 

Kirkman  v.  Handy,  11  Humph.  (Tenn.)  81  Mil.  297.  A  mnrtri-atrt  in  a stiect  held 
VOL.  I.  —  29 
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§  375  (309).  Oonanl  Fowar  onr  ITolMnoM.  —  Fover  to  inillii* 
cipal  corporations  to  make  "  by-lawa  relative  to  nweancta  generaUy" 
has  been  decided  to  authorize  an  ordinance  prohibiting  the  keeping, 
in  any  manner  whatsoever,  of  a  lov>iing-aUey  for  gam  or  hire,  such 
a  place  being  a  public  nuisance  at  common  law.'     So  under  power 

not  >  nuiaancB  per  w.    State  v.  Edans,  SS  to  interfen  with  the  lllBtii(ip«l  antluni* 

N.  C.  C22.     A  wooden  bwilding  in  a  city  ti«s  in  remoTiiig  nuiuncts.     FeTgiuon  d. 

IB  not  a  nniaance  ptr  n,  lint  ma;  1)en>ma  Solma,  IS  Ala.  SBS  (1889). 

ao  b;  the  vay  in  which  it  is  uaed.     FieJda  Under  tha  English  Municipal  Corpora- 

V.  Stokley,  9S  Pa.  St.  306.     Dead  OfnimaU  tione  Act  the  oouncil  nt  an;  borough  ia 

an  not  nuiaanoeajwru,  bnt  msy  become  empowered  to  make  by-laws  for  the  good 

sach.     Birer  Benderlng  Co.  v.  Behr,  77  ralv  and  goTemnient  of  the  borough,  and 

Uo.  91  ;  Underwood  v.  Qr«en,  iS  N.  Y.  (Ae  prtveiUim  and  tufpnmian  (j/*  nuiaoK^ea 

110.    Floitring  Mill :  Under  the  power  to  (anie,  sec  SS7) ;  and  it  ii  held  that  this 

prevent  naiaanccs  txA  dangeiona  mannfao-  power  reapecling  the  aapprvMion  of  nni- 

tunes,  a  mnnictpal  corporstioD  cannot,  on  ssnces  ia  confined  to  the  aoppreaaion  snd 

petition  o(  cituens,  deal   with  a  flouring  prohibition  of  acta  which,  if  done,  mwf 

mill  as  a  nuisance,  anless  it  is  shown  b;  •Mveuarily  and  iiuviiaVy  aaae  a  nuiMiiM, 

the  record  lo  tall  within  some  law  or  ordi.  snd  it  doea  not  empower  the  council  to 

nancH  previously  paaaed.    I^ke  v.  Aher-  impose  pensltie*  for  the  doing  of  thinica 

deen,  57  Miss.  260.     In  Louitinna,  where  which  may  or  may  not  b«  a  nuisance  ae- 

the   civil  code   (srL   865)    providee  that  cording  to  circumstances.     Thus,  whero 

works,  Ac,  csnaing  annoyance  "shall  be  the  town  council  im^naedafineaponeveij 

regulated  by  the  rales  o(  the  police  or  tlie  person  who  should  "  keep  or  aoffer  ta  be 

customs  of  the  place"  where  located,  an  kept  any  awine  within  the  borough  bv- 

ordinanca  of  scity  coancilordcringablock-  tween  the  firat  of  May  and  the  first  of 

smith  shop  to  be  closed  ai  a  nnisano*  ia  October,"  it  waa  held  that  the  by-law  wai 

authorized  by  law,  and  may  be  carried  into  wholly  invalid,  as  the  keeping  of  •  pig  did 

efr«ct  by  an  injnnction,  procured  by  the  not  necessarily  crvata  a  nuisance.    Addi- 

cicy  in  id  corporate  name,  restraining  tha  son  on  Torts,  31,  citing  Everett  v.  Grapes, 

owner  from  .continuing  the  shop.     New  3  Law  T.   K.  N.  a.  Q.  B.  SSSj  Wansteid 

Orl«in*v.  Lambert,  14  L«.  An.  247  (1869).  liocsl  Boud  r>.  Hill,  IS  C.  B.  v.  s.  479. 

Poaer  of  muaidpai  eorporaiiont  lo  r«-  '  Tanner  v.  Albion,  6  Hill  (N.  Y. ),  121 

move  ttuiianea,  and  koio  far  Oteir  deeiaiott  [1S4S);   followed,  Updike  v.  Campbell,  1 

ajto/ado/nuunnMuixnuJunM.    Welch  E.D. Smith  (N.  T.),  670(lS5G|i  The  Peo- 

V.  SlAwell,  2  Dong.  (Mich.)  SS2  ;  Em-  pie  v.  Sergeant,  8  Caw.  (N.  Y.)  130,  which 

ntdy  t>.  Board  of  Health,  2  Pa.  St.  386  ;  held  that  a  room  kept  for  the  playing  of 

Com'lth  v.  Tnn  Sickle,  Bright.  (Pa.)  69;  H/finnii  was  not  a  public  nniaanec,thongh 

Green  v.  Savannah.  B  Oa.  1  ;  Boberts  v.  a  prollt  was  made  of  it,  commented  on  and 

Ogle,  30  111,  459  :  Clark  v.  Mayor,  Ac,  IS  dialiniiciiiabed,  and  by  Ctnwit,  J.,  doubted. 

Barb.  (N.  Y.)  32  ;  Saltonitsll  v.  Banker,  in  G  Hill,  mpra.     A  power  to  "tapprai 

8  Oray  (Mau.),  196  ;  Kennedy  v.  Phelps,  and  ru<ratn"  gaming  held  to  grant  power 

10  La.  An.  227  ;  Green  o.  Underwood,  42  to  license  biUiard  playing.     In  re  Snell, 

N.  T.  140 ;  Mayor  of  Hndeon  v.  Thome,  6S  Vt.  207.     Whether  a  tall  alUy  oould 

7  Paige  (N.  Y.),   261;  Snlem  n.  Eaatetn  be  prohibited  nndnr  the  general  sntbaritr 

R.  Co.,  98  Miixs.  431  i  Chicago  v.  Laflin,  to  pass  by-lawa  relatire  to  good  govern- 

49  111.  172  ;  Rabcock  v.  Buffalo,  56  N.  T.  ment,  Ac,  ww  alluded  to,  bnt  not  deter- 

288;  Dnretv.  People (intoxicatingUquors),  minrd.     See  Jackson  t>.  Peof^,  S  Mich. 

51  III.  288  (1869).     The  power  of  munici-  111;  Smith  v.   Hadiaoa,  7  Ind.  86.     Is 

cipal  corporations,  with   respect  to  nni-  The  Sute  v.  Hnll,  S2  N.  J.  168  (1887),  it 

wnces,  is  treated  in  the  chapter  ixii.  of  wsa  held  that  a  tm-pi»  alley  kept  for  gain 

Mr.  Wood'swork  on  the  Latv  of  Nniannces.  and  public  n<>e  in  a  town  is  not,  per  m,  a 

Inatsnc*  of  refusal  by  a  conrt  of  chancery  nulsanee.    The  law  <m  the  aabject  is  ntj 
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to  pass  bj-lawB  to  pnvent  and  remove  nuisances,  an  ordinance  may 
be  passed  inflicting  a  fine  on  any  person  who  should  exhibit  a  stud- 
horse in  the  streets  of  the  corpoiation.* 

taOj  iiaminjd  ht  the  opinion  of  Btiule^         i  Volin   s.    TnnkliD,   4   Terger,   108 

C.  J.,  and  die  caaa  of  Tinnu  b.  AIImod,  (183S).     Under  powsr  "  to  ptsrcnt  and 

npni,  renaoMl  ud  disapproved.     Where  renore  nuiuncei,"  a  corporation  may,  if 

»  city  bu,  by  ita  charter,  ths  power  to  de-  a  vacant  bnilding  I»  no  oaed  as  to  endangur 

tMmine  whWher  boteling  alleys  ihonld  be  by  fire  the  property  of  others,  or  the  health 

alloired,  and,  if  so,  under  what  reatrle-  <^  the  commnnitj,  declare  the  tame  a  nai- 

tjoua,  an  ordinance  requiring  tbem  to  b*  aance,  and  Dotif;  owner  to  abate  it,  and 

dosed  at  a  certain  hoar  U  vaUd.     State  b.  if  he  fails,  the  individual  officer  of  the  cor- 

Hay,  29  He.  (lESbep.)  457  (1840];  State  poration  who  abates  the   nuisance   may, 

n  Fmeman,  38  N.  H.  4SS;  tupra,  sea.  868,  on  being  individaally  sned,  jnatify  the  act 

note.  A  statute  of  Mixntri  dwigned  to  Harvey  o.  Dewoody,  18  Ark.  2G3  (ISGS), 
tupprta  gambling  in  St  Louis  anthorited         Where  a   city   council   bas    authority 

the  police  to  Kozr  gaming  tables  and  gam-  under  ita  charter  to  prevent  and  renov* 

ing  devices  nsed  for  gambling,  and  made  it  all  nuisances  irithin  the  city,  "such  as  ail 

the  daty  of  the  president  of  the  police  to  deeaytd  and  dilapidaUd  Kmitit  and  ttrae- 

enuM  the  same  to  be  publicl;  destroyed,  tvrei  calcnlated  to  pmduoe  diseaae  of  any 

lliis  could  be  done  without  notice  to  the  kind,  or  im&t  for  use  or  habitation,''  &c,  a 

omier  or  any  semblance  of  judicial  inves-  court  of  chancery  will  not  interfere  to  pre> 

tigntion.     The  statute  was  declared  nn-  vent  the  removal  of  snch  nninnce  unteta 

ennstitntional  aa  depriving  the  owner  of  it  appears  that  the  complainant's  right  ia 

•ach  gambling  tables,  &c.,  of  his  property  illegally  assailed,  or  tlireateaed  with  an 

without  due   process  of  law.     Lowry  t.  irrepaisble  injury,  and   there  Is  no  sot 

Rainwater,  70  Ho.  1S2  (1879);  s.  o.  SS  Hcient    remedy   at    law.      Feigiuon    ». 

Am,  Bep.  420  (1879);  SI  Alb.  Uw  Jonr.  Selma,  43  Ala.  SMfiemi).     In  this  caM 

73  ;  Fisher  e.  UcQirr,  1  Qray  (Uasa.),  1;  the  Dourt  denied  on  ii^onction  topravtnt 

Hibbsrd  v.  Praple,  1  Hich.  128  ;  Lincoln  the  removal  by  tb*  city  anthoritiee  of  two 

«.  Smith,  27  Vt   SM.     Ifoder  authority  old,   dilapidated,   fnhatantially    valaeleM 

to  pAM  such   ordinances  is  the  council  houses,   on  a  lot  in   an   improving  and 

"may  eondder  fit  and  proper  to  remove  flourishing  part  of  the  dty,  which  were 

nnisutcesor  causes  of  disease,"  &c.,  it  was  ftlthy,  and  crowded  with  filthy  tenants, 

held  that  the  city  of   Savsnuah  might  and  which  had  also  been  condemned  as  a 

prohibit  On  grwBing  of  rite  vritkin  tie  eor-  nuisance  by  the  board  of  health  of  tba 

poraU  limili,  u  being  injurioua  to   the  city.     Ib.i   infra,  •«».  877,   405,   note. 

health  of  the  city,  and  atiate  the  same,  Bnt  a  city  nnder  a  charter  anthorinng  tb« 

and  that  such  an  ordinance  was  valid  as  a  common  Monoil  "to  ngulnlt  all  vIviTva 

police  regulation.      Green   v.   Savannah,  on  the  shore  of  the  Ohio  Biv«rii^oining 

4  Os.  1   (1849).     City  held   to  have  no  said  city,"  cannot  by  ordinanoe  define  tb* 

power  to  license  a  ieno  tablt  to  be  kept  for  line  of  high-water  mark,  and  deelare  the 

gaming,     Schuster  v.  State,  4B  Ala.  I9S  erection  of  buildings  below  said   line  ■ 

(IS73).     Where  proceedings  in  respect  to  nuimice,  and  impose  a  fine  upon  peraona 

nuisances  are  instituted  by  order  of  the  erecting  snch    buildings    on    their   own 

city  council,  lAaneerj/  mill  net  enjoin  or  lands.     EvsnsviUe  *,  Martin,  41  Ind.  145 

itltrfire,  "  unless  the  municipal  corpora-  (1872).    In  Kevadav.  Hntchina,  69  laira, 

tion  have  clearly  tronsiKuded  their  pow-  E06,  it  was  held  that,  nnder  a  power  to 

ers."      Eetinedy  b.   Phelps.   10   La.   An.  aliat*  nuisances,  an  incorporated  t«wn  is 

227  (1855)   (buiMing  for  euriiui  /ada) ;  not  aothoriied  to  pass  an  ordinance  im- 

s,  p.  Milne  e.  Davidson  (private  hospital),  posing  a  fina  for  maintaining  a  nnisanoe; 

6  Msr,  (Lb.)68S  (1827):   Tnlter  »,  Me-  "bnt  quaere. 

naaba,  80  Wis.  493  (1872)  ;  pout,  buc  405,  If  a  semr  it  deelnnd  to  bt  a  privaU 

nolo.  nmimawi  to  pnfertg,  tis  ownef  ts  entltlad 
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§  376  (310).  BopprauioD  of  Housm  of  Hi-fun*.  —  Power  "to  sup- 
press bawdy-houses  "  gives  the  corporation  authority,  by  implication, 
to  adopt  by  oidinaace  the  proper  means  to  accomplish  the  end; 
and  among  the  methods  which  may  be  adopted  is  one  forbidding 
the  ownera  of  houses  from  renting  or  letting  the  same  for  this  pur- 
pose or  with  knowledge  that  they  are  to  be  thus  used.^  But  power 
to  the  common  council  of  a  city  "  to  make  all  such  by-laws  as  it 
may  deem  expedient  for  eETecbually  preventing  and  suppressing 
houses  of  ill-fame,"  does  not  authorize  the  council  to  decide  that 
a  given  house  is  kept  for  that  purpose,  nor,  if  kept  for  that  pur- 
pose, does  it  authorize  the  council  to  order  it  to  be  demolished ;  nor 
if  thus  demolished,  will  it  Justify  the  officers  of  the  city  who  did  it, 
in  execution  of  the  ordinance  and  resolution  of  the  council*   Neither 

to  an  injunction  afpinit  the  city  u  he  297;  SliatTem.  Mnmma,  17  Md.  331  (1801). 

vould  Im  agatiut  a,  privats   mdividual ;  In  proeecutioDa  farkeejiiag  bawd^-hoiuei, 

but  a  court  in  granting  auch  injunction  the  Uw,  it  hw  lieen  uid,  ao  lux  reUxe«the 

will  poctpone  its  operation  •  reuonabls  ordinary  rule  that  common  reputation  m 

time  in  order  to  enable  the  city  to  take  to  the  character  of  the  defendanta,  and  of 

adequate  meaaare*  to  remove  the  nuisance  the  honsea  which  tbej  keep,  i>  adinimible. 

witboQt  nnnecesBary  iqjury  to  the  pulilic  State  r.  McDowell,  Dudley  (S.  C),  Iat, 

health   and  interests.      Haskell   c.   New  SIS.     A  power  to  "  npresa  and  restrain 

Bedford,  lOS  Mass.  208  ;  Boston  Rolling  disorderl;  homes"  held  to  confer  povet 

Mills  D.  Cambridge,  117  Mass.  S96  ;  At-  to  make  it  penal   to  viiit   such  houaea. 

tomey-Genenl  e.  Binningham,  4  K.  &  J.  State  v.  Botkin,  71  Iowa,   B7;  s.   p.  A 

628  1  Spokes  V.  Banbury,  L.  B.  1  £q.  42  ;  Johninn,  73  Cal.  22S  (1887).    A  pover  to 

Goldsmid  v.  Tunbridge,  L.  B.  1  Eq.  161  ;  "license,  regolate,  and  auppr«M"  inclndet 

Attomey-Oeneral  v.  Bndford,  L.  R.  2  Eq.  power  to   prevent   soliciting  for  bawdy- 

71 ;  Attomey-Oeneralo.  CalDey,&c,  L.  B.  house,   &c.    Thomas  v.  Hot  Springs,  SI 

4Ch.  144;  Breed  «.  Lynn,  126  Mass.  867  i  Ark.   G53.      Keeping  house  of  Ul-fame, 

tupra,  sec.  374,  note.  what  I  Queen  v.  Bice.  L.  B.  1  C.  C.  21. 

'Childress  v.    Mayor,   fcc.,   S    Snead  Safficient  to  charge  that  the  defendant  did 

(Tenn.),  847  (1855);  Shrareport  p.  Roos,  on,  4c„  in  the  city  of,  *c.,  keep  a  com- 

86  La.  An.  1010.      The   legislatnre  may  mou  disorderly  bawdy-house  on  a  epedfied 

etmfir  exclusive  poaer  upon  a  city  to  pro-  street  in  said  city,  as  a  place  of  resort  for 

hibit  and  suppress  bawdy-houses  ;  in  such  both  men  and  women  of  lewd  eharacter. 

case  the  general  State  law  upon  the  sub-  Queen  v.  Hunro,  24  Dpper  Can.  Q-  B.  14; 

jert  was  held  to  be  superseded  by  an  ordi-  Queen  v.  I^vecque,  80  Upper  Can,  Q,  B. 

nance  passed  to  enforce  the  power.   Bogera  609;  Qoeen  B.  Smith,  36  Upper  Can.  Q.  B. 

i>.  The  People,  9  Col.  450  (quiiere);  mpra,  618;  Harr.  Mun-  Man.  6th  ed.  S9&.  . 
sec.  366;  post,  sees.  396,  note,  4S2-436  and         An  ordinance  to  prevent  the  keeping  of 

notes.     ConstnictioD  of  power  ' '  to  regit-  bawd j-bouses  held  to  be  clearly  within  a 

lole  or  tupjrrtts  bawdy-hmaa."    State  «.  charter  authority  to  adopt  by. laws  "for 

Clarke,  64  Mo.  17  (1873);  State  o.  De  Bar,  preserving  peace,  order,  and  good  gorem- 

S8  Mo.  395  (1874);  commented  on,  ante,  ment."     State  «.  Williams,  II  S.  C.  28S. 
sec.  87,  note;  poii,  sec  436.  Pnwertomake         '  Welch  r.  Stowell,  2  Doug.  (Mieb.) 

by-Uwe  relative  to  nuisances  gives  authori.  832(1846).    In  ^njjlondmanicipal  corpo- 

ty  to  impose  penalties  on  the  keepers  of  rations  have  the  power  to  prewnt  indeeeai 

housefl  of  ill-fame,  aud  on  persons  owning  jn^lUarpaturt  of  thiptraan  and  other  inde- 

houses  need,  with  their  knowledge,  forthis  emt  exkibiliom.     In  order  to  render  a  per- 

purpose.    McAliater  s.  Clark,  33  Conn.  91  son  liihle  to  an  indictment  foe  indecently 

(18SG)  j  see  £ly  •■  Snpervinn,  84  If.  Y.  expoiiDg  his  peraon  In  a  puUic  pUoe,  it  is 
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does  such  a  power  authorize  an  ordinance  making  it  a  misdemeanor 
for  ft  prostitute  to  reside  or  be  found  within  the  corporate  limits,' 
nor  to  return  to  a  city.' 

§  377  (311).  Nniaaaoss  upon  Slvan  within  City  Limit*.  — A  cily 
charged  by  law  with  the  duty  of  preventing  obstructions  of  a  river 
within  its  limits  may,  by  ita  own  act,  and  without  proceeding  by 
indictment,  abate  or  remove  anything  which  obstructs  the  free  and 
public  use  of  the  river,  such  as  a  floating  storehouse,  calculated  to  re- 
main stationary  in  the  water,  and  which  exclusively  occupies  a  por- 
tion of  the  river,  such  a  structure  being  a  public  nuisanea"  It  is 
no  answer  to  this  right  of  abatement  that  room  enough  is  left  for  the 
public,  or  that  the  structure  is  beneficial,*  or  that  the  party  erect- 
ing it  is  the  owner  of  the  adjacent  lots.' 

§  378  (312).  Powar  to  demoll^  ;  Indiotmeot.  —  But  under  the 
power  to  abate  nuisances,  property  lawfully  erected  and  existing,  or  a 
house  which  is  only  a  nuisance  becaaae  occupied  by  a  business  which 
is  such,  cannot  be  destroyed  or  demolished.  The  public  can  proceed  by 
indictment,  or  the  business  carried  on  in  the  house  be  suppressed.* 

not  necesMiy  that  the  eipoann  should  be  SIS.     Keeping  &  booth  in  «  public  plue 

nude  in  n  place  open  to  the  pablic     The  cootaining  an  indecent  exhibition  for  hire, 

Qneen  n.  Thallmui,  9  Cox  C.  C.  SSS ;  a.  0.  is  an  indictsble  ofience.    Reginn  ».  Saund- 

9L.  T.K.  8.  12S.    U  the  act  is  done  where  en;  L.  S.  1  Q.  B.  Dir.  IB;  Hair.  Munic 

a  ipvt  Dumber  of  penoni  may  be  oETead-  Hanoal,  Stb  ed.  394, 
ed  by  it,  and  seTeral  see  it,  it  is  anffieient.  •  —    ■■ 

lb.     If  the  indictment,  however,   charge 
the  ofTence  to  have  been  committed  mi  • 


highway,  such  an  indictment  will 
■natained  b;  evidence  that  the  offence  ivaa 
committed  in  *  pUce  near  the  highway, 
though  in  fujl  view  of  it    The  Queen  i 


V.  State,  46  Ark.  SSS. 

*  Paralee  v.  Camden,  4S  AA.  165. 

'  Hart  V.  Mayor,  Ac.  of  Albany,  0 
Wend.  (N.  Y.)  671  (18S2),  a  vuluable 
and  very  carefully  conaidared  case,  afflnn- 
ings.  c.  3  Paige  (N.  Y.),  Ch.  213  ;  Peo- 
ple V.  Vanderbilt,    28  N. 


Farrell,   9  Cox  C.  C.  446.     An  indecent     Dutton  v.  Strang,  1  Black,  23.     The  c 


eipoaure  in  a  place  of  public  resort,  if  e 
tually  seen  by  only  one  person,  no  othei 
pereoD  being  in  a,  poaitiaa  to  see  it,  is 
not  an  indictable  offence.  The  Queen  v. 
Webb,  1  Den.  C.  C.  838  ;  The  Queen  v. 
Watson,  a  Cox  C.  C.  376 ;  The  Queen 
V.  FarreU,  9  Coi  C,  a  448.  A  party  was 
indicted  for  an  indecent  exposure  in  en 
omnibus,  several  passengers  being  therein. 
Held,  a  public  place.  The  Queen  o. 
Holmes,  3  a  «  E.  360.  But  a  unnal, 
with  boiee  or  divisians  for  the  convea- 
ience  of  the  pntilic,  though  situated  in  an 
open  nurkat,  wsa  held  not  to  be  a  public 
place  within  the  meaning  of  the  allepi. 


porate  body  may  abate  or  remoTB  the  Dni- 
aance  ;  but  without  exprea  atUhonty  can* 
not  ordain  a/ar/iUKTe  of  the  structure,  or 
seize  and  nil  U,  or  convert  the  materials 
to  their  own  use.  Hart  s.  Mayor,  6  Wend. 
(N.  Y.)  671,  609,  supra;  Onnptonii.  Waco 
Bridge  Co.,  62  Tex.  715. 

-*  lb.:  Respublica  c.  Caldwell,  1  Dal. 
160  ;  Einfc  v.  Russell,  6  East,  427  ;  King 
V.  Croaa,  S  Camp.  824  ;  King  v.  Jonea,  3 
Camp.  229. 

»  Hart  F.  Mayor,  *c.,  9  Wend.  (N.  Y. ) 
671,  608  ;  Strange  R  1247  ;  3  Bae.  Abr. 
686  ;  !  Hawk.  P.  C.  388,  note  1. 

Clark  B.  SyracQwt,  13  Barb.  (N.  Y.) 


ton.     The  Queen  v.  Orchard,  8  Cox  C.  C.     82 ;  Wek^  v.  Stowell,  2  Doug.  (Uich. ) 
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§  379.  Bxtont  of  AnthoritT  am  NoiuaoM.  — Finally,  it  may  be 
reuai'ked  that  the  extent  of  vwMcipaX  authority  over  nuiaance^  de- 
pends, of  coutse,  upoa  the  powers  conferred  in  this  regaid  upon  the 
niuuicipality.  They  may  be  general  or  speci&c,  or  both.  The  au- 
tiiority  to  preserve  the  health  and  safety  of  the  inhabitants  and  their 
property,  as  well  as  the  authority  to  prevent  and  abate  nuiaanoea,  is 
a  suflicient  foundation  for  ordinances  to  suppress  and  prohibit  what- 
ever is  intrinsically  and  inevitably  a  nuisance.'  The  authority  to 
declare  what  ia  a  nuisance  is  somewh^  broader ;  but  neither  this  nor 
the  general  authority  mentioned  in  the  last  preceding  sentence  will 
justify  the  declaring  of  acts,  avocations,  or  structures  not  ijgurious 

S32  (1846);  Miller  v.  Bnrch,  33  Tei,  208  penon  for  keeinng  a.  nniamcs,  which  can. 

(1869);  s.  c.  e  Am.  Re|i.  212.     A  licenis  not  be  lawfully  done.    Kennedy  v.  Phelps, 

nom  B  board  of  health  to  curry  on  t,  uiui-  10  1^   An.   227  (18S6}.      Bee  Commoa- 

ufauCory  of  fertilizera  cannot  btt  urged  u  wealth    v.   Goudricb,    13   Allen   (Mate.), 

■  defeuce  to  is  indictment  Ear  creating  a  SIS  ;  Muaicipoli^  c.  Blinetn,  S  La.  An. 

public  nulBiDce  by  the  prooesa  of  manu-  688.     The  power  to  abate  nuiaanceB  must 

facturing.    Garrett  v.  State,  49  N.  J.  L.  be  reaaonaUy  exercised,   so  aa  to  do  the 

94.  least  piacticable  injury  to  private  rij^hta. 

fFlien  tquitj/  vnll  inltrfer*  to  preetiit  Sute  v.  Hewal^  ft  Vroom  (38  N.  J.  L.), 

and  Temooe  nuiMncu  which  a0m±  Ou  pub-  264  ;  Wood  on  NuiMDces,  Bee.  741.    Power 

lie  genen^ty.    People  e.  St.  Lonis,  6  Gilm.  to  tupprea  gair^ling-htnutt  doe*  not,  it  b 

(10  111.)  372 ;  Hoole  v.  Attoniey-aeneial,  apprehaoded,  autborize  the  onporation  tn 

22  Ala.  190  ;  Attomey-Oeaeral  u.  Oaa  Co.,  demaliab  the  houae»  so  used.    All  com- 

19  Eng.  Iaw  k  £q.  686 ;  Aldrich  v.  How-  mon  gnDiing-honsee  are  noisancea  in  the 

ard,  7  R.  I.  87  ;  Zabriakie  v.  Jeney  City  eye  of  the  law,  being  detrimental  to  the 

&  B.  S.,  13  N.  J.  Eq.  314  ;  Jersey  City  «.  public,   aa   they    promote    cheating   and 

Hudson,   lb.    430 ;    Attorney -Qeneral   b.  other  corrupt  practicea,  and  entice  nom- 

Broim,  9  C.  E.  Green  (24  N.  J.  Eq.),  S9  ;  bers  of  person*  to  idleuesB,  whose  time 

Hooie  V.  Wella  Wntla,  3  Waah.  Ter.  184  ;  might  be  otherwise  employed  for  the  good 

Metropolitan  City  Ry.  Co,  n.  Chicago,  96  of  the  community.     1  Hank.  P.  C.  oapL 

111.  620  ;  Wood  on  Nnisancw,  chap,  ur.j  82,  8.  4  ;  Bonley  p.  I>aTie^  L.  K.  1  Q.  a 

Dumesnil  v.  Dupont,  18  B.  Mon.  (Ey.)  Dir.  81;  Brodie  fc  Bowmannlle,  88  Upper 

800  (1S57J.    "  It  is  now  well  settled  that.  Can.  Q.  B.  B80 ;  Harrison  Mnnie.  Uaniul, 

in  addition  to  the  purely  legal  remedies,  Eth  ed.  396.     Ai  to  KabOiiy  of  a  dty  ftu- 

which  may  be  resorted  to  in  nich  ceMS,  thoiued  to  abate  nniMncea  /or  failurt  to 

courts  of  equity  will  take  jurisdiction  of  exercitt  tht  jmuw.  Kiley  v.  Kansas,  69  Mo. 

mch    public   nnisances,   and,   in  proper  102 ;  Parker  v.  Macon  City,  89  Ga.  729 ; 

cases,  afford  relief  by  injmtction,  especially  Baasett  v.  St.  Joseph,  63  Mo.  290  ;  Cain  v. 

where  the  nuisance  threatened  or  com-  Syracuse,  95  N.  Y,  SS.     Foil,  chap.  uiii. 

mittedisofanataretobapermanentorcon-  Where    a  municipal  COTpoiation  doea  an 

tlnuoas."    THdcimm,  J.,  Steams  County  act,  lawful  in  itself,  in  snob  a  nianoet  as 

e.  Bt.  Cloud,  M.  &  A.  K.  Co.,  86  Mion.  to  create  a  nuisance,  it  ia  liable  in  the 

42S  ;  see  poal,  sec.  lOG,  note ;  Index,  title  same  manner  that  an  iudiTidual  would  be. 

Iryandiim.     A  city  eowneii  may,  by  reso*  Judge  v.   Merldea,  SS   Conn.  90  (1871); 

lution,  direct  iU  officer!  to  procxd  againtl  Railroad  Co.  r.  Norwalk,  87  Conn.  109  ; 

a  .iptc\/Ud  itlabtithment  at  a  mtiaanet,  Uooty  v.  Daubury,  4(1  Conn.  GfiO  (187S). 

and  cause  the  same  to  be  abated  under  a  More  fully,  post,  chap,  xxlii. 
geueTal  ordinance  of  the  corporation  ;  this         '  Anlt,  sees.  Ill,  144,  869  *t  trq.,  37 4i 

is  a  different  thing  from  passing  an  ordi-  paal,  sec  396,  and  note. 
nance  inflicting  ■  fine  upon  a  ptiticulM 
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to  baolth  ur  property  to  be  naisances.'  Much  must  necessarily  be 
left  to  the  disoretioii  of  the  municipal  authorities.'and  their  acts  will 
not  be  judicially  interfered  with  unlese  they  are  .manifestly  unrea- 
sonable and  opproesive,  or  unwarrantably  invade  private  rights,  or 
clearly  tranacend  the  powers  granted  to  them  ;3  in  which  case  the  con- 
templated action  may  be  pieveuted  or  the  injuries  caused,  redressed 
by  appropriate  suit  or  proceedings.  As  there  is  in  such  cases  a 
judicial  remedy  in  favor  of  the  citizen,  so  on  principle  the  right  of 
the  corporate  authorities  to  resort  at  their  election  to  the  couits  in 
proper  cases,  to  aid  them  when  the  citizen  is  in  the  wrong,  should,  in 
the  anther's  judgment,  be  also  recognized*  It  is  not  unusual  to 
invest  the  municipal  council  with  special  authority  in  respect  of  par- 
ticular avocations,  trades,  acts,  omissions,  and  structures,  with  a  view 
to  conserve  the  public  health  and  safety,  of  which  many  examples 
have  been  given  in  the  notes  to  this  chapter.  The  terms  in  which 
sach  authority  ia  conferred  measure  its  scope,  but  in  view  of  the 
end  for  which  it  is  given,  it  is  not  subjected  to  a  hostile  or  even  a 
narrow  construction  * 

%  380  (313).  Markets,  and  of  tiw  Pow«t  to  MtabUsb  and  raga- 
iata.  —  The  States,  under  their  police  power,  may  delegate  to  muni- 
cipal corporations  the  authority  to  establish,  or  authorise  the  eatablish- 
ment  o/  markets ;  and  it  is  competent  to  such  corporations,  under 
proper  grants  of  power,  to  enact  ordinances  forbidding  sales  and 
purchases  of  marketable  articles,  except  at  designated  market-places. 
The  extent  of  the  power  possessed  by  a  particular  corporation  de- 
pends upon  its  charter.  In  England  the  regulation  of  markets  by 
by-laws  has  long  been  exercised,  and  such  by-laws  are  sustained  as 
being  reasonable,  and  couducive  to  the  health  and  good  government 
of  the  municipality.^    In  this  country  the  practice  is  almost  uni- 

'  Supra,  MC  STi,  ajid  uotca.  Corp.   IM,   u  to  exclnnve  privilegeg  in 

*  Ante,  tecs.  94,  95,  319,  S20  it  teq.  Euglaad  aa  to  marlcHts  and  market  tolls. 

*  Potl,  aec.  lOG,  nat«.  The  principles  DtfinUion.  —  A  market  is  ■  franabiae  or 
npon  which  ooarta  of  equity  interfere  by  libeiiy  derived  from  the  crown,  bj  pant, 
injunction  in  the  CMe  of  nnisaacee  are  or  preacription  nbich  preanppoaea  a  grant, 
clearly  stated  bjL4.  Chancellor  ^rau^Aoni  2  Black.  Com.  S7.  "  It  i*  a  designated 
in  Earl  of  Ripon  s.  Hobart,  S  Ujlne  &  plaoe  in  a  town  or  dty  to  which  all  per- 
Eern,  169,  179.  See  also  Flint  v.  Rna-  lona  cau  repair  who  wish  to  boy  or  sell 
■ell,  S  Dillon,  151,  where  the  authorities  articles  there  exposed  for  sale."  Per 
an  collated.  Bntet,  J„  Cnlilwell  v.  Alton,  88  III.  410. 

'  Pott,  sec.  39S,  and  note.  Under  the  police  power  it  is  competent  for 

*  Pierce  n.  Bertram.  Cowp.  270 ;  Player  the  l^aUtan  to  prohibit  private  markets 
V.  Jenkens,  1  Sid.  284  ;  Rex  v.  Cottrell,  1  within  a  reasonable  designated  distance  of 
B.  &  Aid.  S7  (1317).  See  also  Mosley  c  (he  pnblic  market.  New  Orleans  v.  SUf- 
Walker,  7  Bam.  ft  Cr.  40 ;  Haeolesfield  ford,  37  La.  An.  417 ;  s.  o.  91  Am.  Rep. 
«.  Padley,  4  Barn,  k  AdoL  SS7  ;  Orant  on  6S3. 
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versal  od  the  part  of  the  legislature  to  confer  upon  the  municipal 
agenciee  more  or  lesa  authority  with  respect  to  markets  and  market- 
places, and  such  grants  are  not  so  strictly  construed  as  those  which 
invest  the  corporation  with  powers  of  a  more  extraordinaiy  or  xta- 
usual  character ;  at  least  such  is  the  case  unless  a  monopoly  in  &vor 
of  private  individuals  is  sought  to  be  sustained,  against  which  the 
courts  strongly  lean,' 

§381  (314).  Fowei  to  Build  uid  BibibUah.  —  Incorporated  cities 
and  towns  may  have  the  power  to  build  market-houses  without  an 
express  grant.  Thus  it  has  been  held  that  a  town  having  authority 
"  to  make  by-laws  for  managing  and  ordering  its  prudential  affairs  '* 
has  power  —  the  court  looking  somewhat  to  usage  and  custom  to 
ascertain  what  subjects  of  common  interest  are  embraced  under  the 
tenn  "prudential"  —  to  appropriate  money  for  the  erection  of  a 
market-house,  and  to  raise  the  amount  by  taxation.  This  power, 
it  was  admitted,  more  clearly  exists  in  the  case  of  large  towns  and 
populous  villages." 

"  A  mnnidpal  marktl  consiiti :  1.  In  a  407  ;  Dnbnqiie  «.  Miller,  11  looa,  fiSS  ; 
plaee  for  sole  of  proviaipng  and  artiGlM  of  Morano  v.  New  Orleuu,  3  Liu  S]7  ;  St 
ilaily  cotuumption.  2.  ConTenient  fix-  Paul  v.  Coulter,  12  Minn,  41 ;  AUutU  v. 
turee,     3.   A  sjsCem  of  police  regulations,     White,  3S  Ga.  £20. 

filing  market  houra,  making  proviaiona  The  paver  to  «stabliah  and  rsgnlato 
for  lighting,  watching,  cleaning,  detect-  market*,  like  mMt  other  tnanidpal  pow> 
ing  false  weights  and  unwholeaome  food,  eis,  is  a  amlittving  oiu,  and  matkett  one* 
and  other  arrangeDienta  calculated  to  establlshad  may  be  abandoned  or  ebanged 
facilitate  the  interconrse  and  ensure  the  at  the  pleaaare  of  the  corporation,  and 
honest;  of  buyer  and  seller.  4.  Proper  the  tsxpayen  or  property  owners  can- 
olScen^  to  preserve  order  and  enforce  not  restrain  the  action  or  detenninatioii  of 
obedience  to  the  rules."  Per  Lane,  C.  J.,  the  council  entruated  by  the  charter  witb 
Cincinnati  r,  Bnckingham,  10  Ohio,  267  the  exercise  of  the  power.  Gall  s.  Cincin> 
(1840),  nati,  18  Ohio  8t  GSS  (18S9). 

I  Wartman  d.  Philadelphia,  83  Pa.  St.  '  Spaulding  v.  Lowell,  23  Pick,  (Hub.) 

202,  209  (18S4)  ;  LeCIaire  o.  Darunport,  71  (ISSS).  If  the  real  and  principal  ob- 
13  Iowa,  210  ;  White  d.  Kent,  11  Ohio  SL  ject  is  the  building  of  a  market-house,  tbs 
G.^iO  :  St.  John  n.  Major,  &c.  of  New  York,  appropriation  of  a  portion  of  the  building 
6  Duer  (N.  Y.),  SlSj  Ash  «.  People,  11  for  other  pnrpoaes,  as  the  holding  of  courta, 
Mich.  847 ;  St.  Lonia  v.  Jackaon,  25  Mo.  Aoe»  not  render  the  erection  of  the  build- 
37  :  St.  Louia  v.  Weber,  44  Mo.  fi47  ing  illegal.  If,  howcTer,  the  building  of 
(ISflS)  ;  Nightingale,  In  n,  11  Pick,  the  maiket-house  is  merely  colorable,  that 
Olasa.)  168  ;  Cougot  v.  New  Orleans,  10  is,  done  for  the  purpoee  of  accomplishing 
Li.  An.  21  ;  BufTalo  v.  Webster,  10  Wend.  diBtioct  and  unauthorised  ol^ects,  it  wonid, 
(N.  Y.)  69;  Yateav.  Milwaukee,  12  Wis.  says  Chief  Justice  Shav,  probably  be 
673;  Bethune  v.  Hughea,  28  Oa.  GflO  ;  treated  as  on  abuse  of  power  and  a  nnlli^. 
distinguished,  Badkins  v.  Bobinson,  G9  lb.  Power  "  to  appoint  market-place* 
Ga.  613  (1S7S)  ;  EeCchum  r.  Buffalo,  14  and  to  r^cnlate  the  nme"  was  held,  in 
N.  Y.  S.'iS  ;  Municipality  v.  Cutting,  4  La.  connection  with  a  general  welfare  clanse. 
An.  336  ;  New  Orleans  n.  Guillotte,  IS  to  anthorize  the  corporation  to  bnild  a 
I.n.  An.  81S  (cirponte  partnership  with  Diarket-honse.  Smith  v.  Newbem,  70 
inilividuaU) ;  SUte  v.   Ueber,   11   Iowa,     N.  C.  14  (1874);  a.  a.  18  Am.  Bep.  760. 


D.qit.zeaOvGoOt^lc 
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§382  (315).  Fowor  to  Estdbllah  Mid  Regnlate. — Power  coDfened 
upon  a  municipality  "  to  establish  and  regulate  markets,"  authorizes, 
as  a  necessaiy  incident,  the  purchase  of  ground  upon  which  to  erect 
a  market  building.*  If  the  title  to  land  purchased  for  the  erection 
of  a  market-house  be  taken  by  the  municipal  corporation  in  fee,  no 
length  of  use  of  the  same  for  a  market  will  dedicate  it  for  market 
purposes ;  and  the  markets  may  be  abandoned  or  changed  at  the 
will  of  the  council,  and  the  land  thus  acquired  and  held  be  sold.' 
It  is  incident  to  the  general  power  to  build  a  market  to  determine 
upon  the  form,  dimensions,  and  style  of  the  edifice,  and  therefore  to 
employ  an  architect  to  prepare  plans,  specifications,  &&' 

§  383  (316).  LimitatioD  of  Bxxob  Powor.  —  But  power  to  a  mo- 
nicipal  corporation  to  establish  markets  and  build  market-houses 
will  not  give  the  authority  to  build  them  on  a  public  street.  Such 
erections  are  nuisances  though  made  by  the  corporation,  because 
the  street,  and  the  entire  street,  is  for  the  use  of  the  whole  people. 
They  are  nuisances  when  built  upon  the  streets,  although  sufficient 
space  be  left  for  the  pass^e  of  vehicles  and  persons.  Such  erec- 
tions may,  it  seems,  be  legalized  by  an  express  act  of  the  legislature. 
But  unless  so  l^alized,  a  Doisance  erect«d  and  maintained  by  a 
pablic  corporation  may  be  proceeded  against,  criminally  or  other- 
wise, the  same  as  if  erected  by  private  persons.* 

1  Eetchnm  o.  BuSalo,  14  N.  T.  3S6 ;  market  establiihed  within  the  extended 
17  H.  Y.  44B  ;  CaldweH  v.  Altou,  33  IlL  limits.  M&yor,  ia.  at  Dorchester  v.  Eq. 
416.  It  Is  itaiDBteml  whether  this  power  eor,  L.  R.  4  Ex.  B3S.  But  tbia  is  eabject 
ia  conferred  in  eiprsas  or  direct  terme,  or  to  the  rigbta  of  any  paraon  owning  pTop- 
glTeu  only  ai  peut  of  the  power  to  moke  ertj  adjoining  the  site  of  the  old  market- 
by-laws,  ordinances,  Au.  Per  Seldea,  J.,  Ellti  v.  The  Corporation  of  Bridgnorth,  4 
in  Eetchnm  e.  Buffalo,  14  N.  Y.  SBII,  L.  T.  n.  a.  112  ;  S  Johns.  &  H.  67  ;  16 
8fl2.  Purchase  of  land  for  market.  Peo-  C.  B.  H.  8.  G2 ;  Harr.  Hunic.  Haniial, 
pie  V.  Lowber,  SS  Barb.  (N.  Y.)  6S ;  8.  a  Gth  ed.  461  et  teq.,  and  cases. 
more  fallj,  7  Abb.  (N.  Y.)  Pr.  168  ;  Gala  *  Peteraon  o.  Mayor,  tc.  ofNew  York, 
V.  Eslamaioo,  23  Miob.  344  {1871).  17  N.  Y.  449  (1858).     HU  unaothorued 

■  Gall  V.  Cincinnati,  13  Ohio  St.  683  ;  employment  by  a  committee  is  latified  by 

Cooper  n.  Detroit,  43   Uich.  684.     Con-  a  resolntioa  of  the  council  paused  with  no- 

atructioD   oF   market-graats  in   England,  tice  or  the  facts,  adopting  his  plans,  draw- 

Wbere  aocordiog  to  the  grant  of  a  market  inga,  Ac.,  and  he  may  ncover  of  tJie  city 

it  was  to  be  bald  in  a  town,  the  grantee  for  the  labor  and  lerTioe  of   preparing 

might  from  time  to  time  remove  the  place  them.     " 


for  holding  it  according 

e  of  the  inhabitants  for  the  lime  being. 


V.  Salkeld,  3  East,  638  ;  The  Eing 
torill,  1  a  ft  Al.  67  ;  Wortloy  v.  The  Not- 
tingham Local  Board,  SI  L.  T. 


Wartioan  «.  Philadelphia,  S3  Pa.  St. 
202,  210  (18641  ;  St.  John  r.  Now  York, 


Diion  «.  Robinson,  S  Hod.  108  ;  Curwen     S  Boaw.  (N.  Y.)  48S  ;  State  r.  Mobile,  S 


Fort.  (Ala.)  279  (1837);  Commonwealth 
V.  Hush,  14  Pa.  St  (3  Harrii)  186  ;  Com* 
monwealth  e.  Bowman,  3  Pa.  St  (3  Barr) 

And  tbia  applies,  although  the  limits  of    202,  206  ;  McDonald  v.  Newark,  42  S.  J. 

the  town  be  afterwardi  extended  and  tba     Eq.   (16    Stew.)    138.      See   chapter  on 
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§  384  (317).  Power  nndei  Oencral  WeUue  Clanu.  —  Every  mu- 
nicipal coTporatioQ  which  has  power  to  make  by-laws  and  establisli 
ordinaucea  to  promote  the  geueial  welfare  and  preserve  the  peace  of 
a  town  or  city  may  fix  the  time  or  places  of  hdding  public  ntarkets 
for  the  sale  of  food,  aud  make  such  other  regulatioos  couceniing 
them  aa  may  couduce  to  the  public  iuteresL'  The  right  to  establish 
a  market  iuclndes  the  right  to  abaudoa  it,  or  shift  it  to  aootber 
place  when  the  public  convenience  demands  it ;  and  of  this  the 
council  is  the  judga' 

§385  (318).  Hatnra  of  Power  to  EaUbllBh  and  RttgnUt*. — A  city 
corporation  was  invested  by  ita  charter  with  power  "to  erect  market- 
houses,  to  establish  markets  aud  market-places,  and  to  provide  for 
the  govemmeut  and  regulation  thereof,"  and  it  was  at  first  decided, 
and  in  the  author's  judgment  properly  decided,  by  the  Supreme 
Court  of  the  State,  that  this  did  not  authorize  the  corporation  to 
pass  an  ordinance  deUgating  to  an  individual  the  right  to  erect 
market-houses,  aud  to  charge  rent  for  the  use  of  the  stalls  therein, 
reserving  to  itself  no  power  to  control  the  same,  and  that  the  coi^ 
poratioQ  could  not  compel  persons  to  go  to  such  markets ;  but  sub- 
sequently this  ruling  was  reversed,  and  it  was  held  that  such  an 
ordinance  was  valid,  and  that  the  city  had  the  power  to  authorize 
the  erection  of  market-houses  by  an  individual,  and  to  declare  the 
same  a  public  market,  and  to  covenant  to  protect  the  owner  in  the 
exclusive  privilege  thereof;  and  that  the  city  was  liable  for  failing 
to  protect  him  by  the  passage  of  the  requisite  ordinances,  he  having, 
on  the  faith  of  the  ordinance,  erected  an  e^cpenaive  market-houee.' 

Streets,  poti,  Mca.  <tG7,  660.    Under  tbe  (1862);  OTerroling  Darenport  e.  Sell;,  7 

Conititutiaii  of  Nev>  Jarttg,  the  legiaU-  Iowa,  102.     It  mky  be  euggetted  that  the 

tare  cannot  antboiue  >  market  in  tbe  right  to  put  imch  an  ordinance,  and  the 

poblio  atrecta  withoat  proriding  compen-  liability  tm  failing  to  pata  othen,  may 

eation  to  adjoining  lot  otraets.     State  v.  admit,  at  leaat,  of  fair  debate,  in  view  of 

Lareracfa,   34   N.  J.   Law,   201    (1S70)  ;  the  Burrendei  by  tbe  city  of  its  charter 

Hingins  V.  Princeton  (injiinctioo  refoaod),  powers,  and  its  inability  in  law  to  make 

i  Halnted  Ch.  309,  320.  binding  contraots  with  referenoe  to  the 

'  Per  Black,  C.  J.,  Wartman  tt,  Pbila-  futnra  eierdse  of  its  legishitive  author- 

delphia,  38  Pa.  8t  203,  20t)  (18G1).   Note  ity.     The  soondness  of  this  enf^eatioc  is 

bis  observations  in  this  case  upon  the  ne-  oonfinned  by  the  decleion  io  Gale  v.  Kala- 

eessity-and  coiiTenience  of  markets.  nuioo,  38  Mich.  iU  (1671),  pari,  chap. 

*  lb.  "  The  right  to  olabKA  markets  is  ixiii  In  the  Eell;  case,  ttipra,  tbe  point 
a  tirancb  of  the  Mreiei^  power,  and  the  was  decided,  and  i«  not  oTemiled,  that 
right  to  regulate  then  i«  necessarily  a  tbe  charter  power  to  satabUsb  marketa. 
7>ower  of  nionidpal  police."  Per  Euattt,  &c.,  conferred  upon  the  cooncEl  tbe  au- 
C.  J.,  Hunicipality  v.  Cutting,  i  La.  An.  thority  to  prohibit  tbe  exposing  and  offai- 
S3B.  ing  for  tale  meat  in  any  othrr  pUeca  than 

*  Le  Claire  v.  Dareaport,  IS  Iowa,  210  thoaa  the  (vdinuwe  dengoated.     Aih  p- 
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§  386  (319).  CoDBtnotloii  of  BpAolal  Powen  in  RaUtlou  to 
Hukats.  —  Power  to  make  "  by-laws  relative  to  the  public  mar- 
ketd,"  &C.,  while  it  would  not  authorize  a  corpoiation  entirely  to 
prohibit  the  sale  of  meats,  &&,  within  its  limits,  because  this  would 
be  in  general  restraint  of  trade,  will  nevertheltisa  authorize  a  by-law 
forbidding  the  kawking  about  or  selHvg  by  retail,  meats,  &o.,  except 
St  the  public  markets  and  withiu  certain  limits  about  the  same.* 
The  courts  differ  somewhat  in  their  cooBtruction  of  the  extent  of  the 
power  to  e^ablish  and  regulate  markets,  as  will  be  seen  by  the  cases 
cited  in  the  note.' 

People,  11  Mich.  S17 ;  H*tch  e.  Peadtt-  1  La.  136 ;  Nsv  Orlnuii  v.  PeTToDi,  6  Hsr> 

gut,  15  Hd.  3S1.  tin,  N.s.  (Ia.)165;  GriffoQv.  SewOrle«D«, 

A  city  in  gnntiiif;  a  license  and  lell-  BMuUn,  s.a.  {Ia.)S79.    City  corpontion 

Ing  to  s  party  the  right  to  occupy  a  atall  cannot  agree  to  abdicate   ita  legialatire 

In  the  market  doa  wit  impliedly  eminut  powen  in  relation  to  markeis,  unr  contract 

(a  yrnUd  Uu  Umt»  tmia  competition  by  to  create  ■  monopoly.    Gale  d.  Kalamaioo, 

nnlicenied  penona ;  nor  can  such  a  con-  93  Uich.  ZH  (1671) ;  antt,  aeo.  8fl2. 
tract  tie  implied  egAinst  the  corpontion         >  BuSalo  v.  Webster,  10  Wend.  (S.  Y.) 

from  the  eiisteoee  of  an  ordinanoe  problb-  100(1888).     Chief  Justice  SawigeaSnaa, 

idng  the  same  ;  and  tlie  failure  of  ike  oHl-  aryuruia,  that  «ilch  an  ordinance  wonld 

eera  of  the  corporation,  thoogh  wilful,  to  b«  valid  under  the  common-law  power  of 

enforce  the  ordinanM  Bgainst  nnlieensed  oorpoTadoni  to  make  by-law*  for  the  gen- 

sellera,  ia  no  defence  to  a  bond  given  by  end  gcod  of  the  oorporatioD.     lb.     Ap- 

the  lessee  for  the  payment  of  stall  rent,  proying  Pierce  v.  Bartram,  Cowp.  SS9 ; 

Feck  «.   Austin,  2S  Tezaa,  361   {I8S8).  following  Bu»h  o.  Seabory,  8  Johns.  (N. 

Not  doee  *  dty  owning  and  leMing  a  Y.)  418  (1811),  and  distingoished  froni 

market-house  impliedly  engage  or  cove-  Donliam   r.   Bocheatar,   G   Cow.   (N.  Y.) 

nant  that  it  will  not  exercise  its  power  to  462 ;    Shelton   v.    Habile,   SO    Ala.   640 

establish  markets  by  erecting  other  mar-  (18G7).     "Tbeflzingthe  ploosand  times 

ket-housea  and  teasing  them  to  others  ;  if  at  which  markets  shall  be  held  and  kept 

it  does  so,  the  injury  to  the  fiivt  lessees  Is  open,"  says  the  Supreme  Coart  of  Ifeio 

(fanMHin  abipu  i^furia,     Coogot  v.  New  Fori  in  Bnsh  n.  Seabory,  8  Johns.  (If.  Y. ) 

Orleans,  16  La.  An.  21  (18«1).     A  muni-  418,  "and  the  prohibition  to  sell  at  other 

cipal  corporation  may  ooutract  for  build-  places  and  tdmea,   are  among  the  moat 

ing  a  market-house  with   an  individual  ordinary  regnlationa  of  a   city  or  town 

or  corporation,  conceding  in  oonslderation  police,  and  would  natarally  be  included 

of  such  building,  and  the  use  of  part  of  in  the  general  power  to  paaa  by-Uws  rel- 

the  same,  ezcluaive  market  privil^ss  in  stive  to  the  public  markets.     If  the  cor- 

snch  city,  with  rights  to  leua  stalls,  col-  poration  had  not  the  power  in  qnotion, 

lect  rents,  and  exemption  from  taxes  for  it  is  difficult  to  tea  what  UMful  pnrpoao 

twenty-one  years ;  hot  a  pUTchsasr  at  a  could  be  effected,  or  what  olyect  was  in- 

eale  tinder  a  jadgrasnt  agtdnet  the  owner  tended,  by  the  grant  of  power  to  pMS 

tahea  only  the  right  of  the  owner  bonnd  kwa  '  relative  to  the  public  nutrketi.' " 
by  the  judgment,  but  this  will  not  affect         ■  Power  to  make  ordinances  concem- 

the  rights  of  the  dty  to  ose  of  the  rooms  ing  "markets,   health,  and  good  order" 

contracted  for,   of  which  it   had   poaaaa-  of   ths   town    authorises    an    OTdiuance 

rion.     Palestine  s.  Barnes,  EO  Tex.  S89.  prohibltlBg  the  sals  of    butcher's   meat 

As  to  duty  of  oorporation  where  tbej  within    the    corporate    limits,   excepting 

sell  or  tium  ont  an  sxclnsive  privilege  to  at   the   public    market.      Winnsboro    v. 

vend  artides,  to  enforce  ordinancea  de-  Smart,  11  Itich.  (S.  C.)  l^w,  S51  (1858). 

ngned  to  protect  the  privilege.     La  Boaa  It  aeems   the   defendant  was    convicted, 

•.  New  Orleans,  4  La,  24 1  Boss  i>.  Same^  though  be  sold  the  meat  inside  his  own 
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§  387  f320),   standi  In  Btreeta.  —  In  a  well-considered  case  in 
Massachusetts  it  ia  decided  tliat  a  city  corporatioa  has  the  clear  right 

Uavksiuith  shop.  Such  ordinances  are  to  its  views  in  a  aubaequent  case,  in  which 
anetaiued,  nja  the  coort,  oo  the  f^uod  it  waa  held  that  power  "to  erect  market- 
that  the;  an  not  m  restraint  o[  trade,  boiuea,  eatabliah  marketa  and  nM^1(e^ 
hot  a  proper  regulation  of  it.  lb.  Legia-  places,  and  provide  for  the  piTernment 
lative  power  to  a  city  "  to  erect  market-  and  r^ulation  thereof,"  does  not  authoi^ 
hrrohea,  eatablish  markets  and  market-  Ize  the  council  of  a  large  and  growiDg 
places,  and  provide  for  the  government  town  to  fix  npoD  one  market-place,  aud 
and  regulation  thereof,"  authorizes  an  prohibit  all  peraong  at  all  hours  of  the 
ordUiauca  with  a  pecuniary  [.enalty,  pro-  day  from  selling  ireah  meato  elaewbere. 
Tiding  that  fresh  beef  shall  not  be  sold  Such  an  ordtnaDce  waa  regarded  as  un- 
in  the  city  less  than  by  the  quarter  at  reasonable,  in  restreint  of  trad^  and 
any  other  than  the  market-plaoe  liucing  teuding  to  create  a  monopoly.  It  was 
market  horns.  Bowling  Green  i>.  Car-  admitted,  however,  that  if  the  ordinance 
son,  10  Bush  (Ky.),  S4  (187S).  8o,  in  had  filed  a  reasonaUe  nnmbar  of  honrs 
St.  LouU  V.  Jackson,  25  Mo.  37  (1867),  each  day  in  which  the  prohibition  should 
where  it  appeared  that  the  city,  under  operate,  leaving  peraons  fV«e  to  sell  oa^ 
proper  aothority.  had  erected  a  public,  or  aide  of  market  hours,  it  would  probably 
city,  market-house,  and  that  by  its  char-  beunotgectionable.  Bloomington  «.  Wahl, 
ter  it  had  power  also,  "to  rtgulate,"  by  16  111.  489  (1888).  So,  in  Bethone  *. 
ordinance,  the  sals  of  meats,  it  was  held  Hoghes,  28  Oa.  EflO  (ISGS),  the  court, 
that  this  gave  the  city  authority  to  pro-  leaning  against  exclusive  privileges,  held 
vide,  by  ordinance,  that  "  no  peisoD,  not  that  power  by  the  cliarter  to  the  corpoia- 
a  lessee  of  a  stall  in  the  market,  shall  tioD  "to  cXoUiiA  and  Jtecp  vp  a  public 
sell,  or  offer  for  sale,  meat  in  leaa  quan-  market  in  the  city  for  the  sale  of,"  Ac., 
titiet  than  one  qoarter."  The  coort  con-  doea  not  confer  upon  the  city  power  to 
sldered  such  an  ordinance  as  reasonable,  pass  an  ordinance  prohibiting  the  sale  of 
highly  proper,  and  not  in  restraint  of  marketable  artaclee  elsewhere  than  at  the 
tilde,  and  not  embiaced  in  the  reasoning  market-piaoe.  DistiagniBhed,  Badkins  b. 
in  the  case  of  Dunham  t>.  Trustaea  of  RoUnson,  68  Qa.  BIS  (187.^)  ;  a.  p.  St. 
Bocheeter,  E  Cow.  (N.  Y.)  462 ;  8.  p.  see,  Paul  v.  I^idler,  2  Hion.  190  (IS5S)  ; 
nlso,  St.  Louis  V.  Weber,  44  Ho.  547  commented  on  and  disapproved  in  St. 
(1869)  ;  Le  Claire  v.  Davenport,  13  Iowa,  Louis  v.  Weber,  44  Ho.  547  (1869) ;  see 
aiO ;  Davenport  v.  Kelloy,  7  Iowa,  102  ;  St.  Paul  r  Coulter,  12  Hinn.  41.  Char- 
Ash  V.  People,  11  Mich.  847.  But  in  tar  power  to  a  city,  "to  establish  public 
Caldwell  o.  Alton,  88  HI.  418  (1864),  markets  and  other  public  buildings,  and 
where  the  city,  by  ita  charter,  had  power  make  rilea  and  r^ulationa  for  the  govem- 
"to  ttlailtih  and  ragalalt  m«rt«i»."  and  ment  of  the  same,  to  appoint  suiUble 
nnder  the  power  passed  an  ordinance  for-  officers  for  overseeing  and  regulating  such 
biddinp,  during  market  honra,  the  aate  of  markets  and  to  restrain  all  persons  from 
vegetables  outside  the  limits  of  the  mar-  interrupting  or  mterfering  with  the  due 
ket,  it  waa  held  that  the  city  oould  not  observance  of  such  rules  and  i^ulatlona," 
restrain  a  regular  dealer  or  merchant  from  does  not  confer  upon  its  common  cooncil 
Tending  vegoUblea  at  his  place  of  business  anthority  to  pass  an  ordinance  prohibiting 
outside  of  market  limits  during  any  part  "  every  fanner,  gardener,  or  peraon  pro- 
of the  day,  snch  a  restrunt  of  trade  being  dacing  vegetables  "  from  selling  the  same 
nn reasonable.  The  court  reviewed  many  in  and  along  its  streeiB  without  first  pro- 
of the  cases  in  other  Statea  on  this  sutgect,  curing  an  annual  license  fh)m  the  city 
and  were  of  opinion  that  the  power  to  anthorities,  paying  therefor  into  the  city 
regulait  could  only  extend  to  the  market  treasury  the  sum  of  twenty-five  doUaw. 
limits,  and  that  these  limits  conld  not,  St  Paul  v.  Tneger,  25  Minn.  348  (1878) ; 
nnder  this  power,  be  made  to  extend  and  see  Bnrlington  ».  Dankwardt,  73 
throughout  the  city.     The  court  adhered  Iowa,   170   (1887).      The  nature   of  the 
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to  prohibit,  hy  ordinance,  Ike  occupation  of  a  stand  for  the  vending  of 
commodities  in  the  streets.     It  may  thua  prohibit  not  only  its  own 

inhabitants,  but  othera.  It  may  make  the  prohibition  absolute,  or 
it  may  make  it  conditional  on  obtaining  license  or  permission.  It  is 
in  the  nature  of  a  police  r^ulation,  and  does  not  violate  private 
rights  01  improperly  restrain  trad&* 

pover  "to  eBtabliih  public  nurketi,"  ko.,  Standing  Committee  on  Pnbllc  Maibta 
18  TOTj  B»ti»fiujtorily  di«ciw«ed  in  this  cste  may  appoint,"  wm  held  good,  Ih.  But 
by  Conull,  J,  An  ordinance  regulating  a  l^-law  enactii^  "that  no  peraon  ahonld 
the  killing  and  bleeding  of  meata  is  an-  expose  Tor  Bale  any  meat,  fish,  poattry, 
thorized  by  power  to  reflate  butchen,  og^Bf  butter,  cheese,  gnio,  hay,  atnw, 
the  place  and  mode  of  aelting,  and  to  cord-wood,  ahingUs,  Inmber,  flour,  wool, 
prsrent  unlicensed  persons  fhim  acting  as  meal,  Tqtetablcs,  or  fruit  {except  wild 
batchers.  City  of  Brooklyn  v.  Clerea,  ftnit),  hides  or  skins,  within  the  town,  at 
Hill  &  Denio  (H.  Y. )  SnppL  281  (IMS),  any  place  but  the  public  markst,  witboot 
Under  power  to  regulate  the  Tending  of  hanog  first  paid  tiie  market  fee  thereon 
meats,  a  eonvictian  under  an  ordinanoe  as  tbecrin  provided,  except  all  hides  and 
fiH'bidding  the  sals  of  unwholesome  meats  skins  from  aoimals  alaoghtered  by  tha 
and  otiier  proTisiona  cannot  be  sostainsd  licensed  butcher  of  the  corporation,  hold< 
for  selling  putrid  eggs.  Mayor,  Ac.,  of  ing  a  stall  in  the  market,"  wss  held  bad. 
Rochester  •.  Rood,  Hill  &  Denio  (N.  Y.),  Fennell  and  the  Corporation  of  the  Town 
Snppl.  146.  of  Ouelph,/Hrs,2*UpperCan.  Q.  B.  2SS. 
By  the  Hunioipal  Act  of  Canada  the  Also,  "thatmest,  fish,i)ouZlT^,(^<,(A«w, 
council  may  pass  by-laws  "  for  establish-  grain,\u.j,  straw,  conl-wood,  shingUa,  lam- 
ing and  regulatiiig  all  markets ;  for  pre-  her,  fiour,  vpoal,  meal,  vegetable!,  or  /mil 
venting  or  regulating  the  sale  by  retail  b  (except  wild  fruit),  should  not  be  exposed 
the  pnblie  streets  of  any  me^t,  Tegetables,  for  sale  within  the  municipality,  except  in 
fruit,  or  beTsrages  ;  for  rsgnlating  tha  the  market,  before  12  o'clock,  noon, "  was 
place  and  manner  of  selling  and  weighing  held  bad  as  to  the  articles  mentioned  in 
butcher's  meat,  fish,  hay,  stran,  fodder,  italics,  lb.  See  In  re  Snell  and  Bella- 
wood,  and  lumber,  Ac  Harr.  Munic  ville,  SO  Upper  Can.  Q.  B.  91 ;  Harr. 
Hanoal,  Sth  ed.  p.  til.  The  following  Hnnic.  Man.  Gth  ed.  1S2,  457,  and  caaw, 
eases,  digested  by  Hr.  Harrison,  show  tha  '  Nightingale,  In  re,  11  Pick.  (Haas.) 
judicial  construction  of  the  act.  16S  (18S1).  In  this  ease  the  ordinance  of 
The  power  under  the  act  ia  to  rego-  the  city  (Boston)  provided  "that  no  in- 
late  ail  markets  established,  apparently  habitiDt  of  the  city  of  Boatoo,  or  of  any 
incindiDg  those  eetabliBbed  by  the  Crown,  town  tn  tJte  meintlf  thereof  not  oQering 
as  well  as  those  established  by  mnnidpel  for  sale  the  produce  of  bis  own  farm,  &c., 
authority.  "  RagnlaUon  mast  of  necea-  should,  wiOiont  the  permission  of  the 
nly  indtide  the  appropriation  of  one  or  clerk  of  Faneoil  Hall  market,  he  suffend 
DMTO  parts  of  the  market  fbr  one  purpose,  to  occupy  any  stand  with  cart,  sleigh,  or 
and  other  part  or  parts  for  other  pnrposes  ;  otherwise,  for  the  parpoee  of  Tending 
of  providing  that  free  pass^e  through  the  eommodities  in  either  of  the  streets  men- 
market  be  kept  open  for  ready  access  to  tioued  in  the  first  section  of  this  ordin- 
shops,  stalls,  or  other  places  where  differ-  ancf,"  Ac.  It  was  objected  against  thia 
eat  commodities  are  exposed  for  sale.  Per  ordinance  that  it  was  void ;  1.  Because  it 
Draper,  C.  J.,  in  Kelly  and  the  Corpora-  was  partial,  not  opetsting  upon  all  the 
tiou  of  the  City  of  Toronto,  2S  Upper  Con.  citizens  of  the  State  equally.  2.  Becausa 
Q.  B.  42fl."  A  by-law  enacting  "  that  no  it  was  uncertain,  the  tenu  "  eirinify  "  be- 
butrher  or  other  peraon  shall  cut  up  or  ez-  ing  indednite.  And,  3.  Because  it  was  in 
pose  for  sale  any  fleah  meat  in  any  part  of  restraint  of  trade.  But  neither  of  these 
the  city  except  in  the  shops  and  stalls  ia  objections  was  considered  tenable.  The 
tiu  pnblie  marketa,  or  at  such  places  as  the  Tididlty  of  such  an  ordinanoe  was  again 
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§  388  (321).  Powar  to  Tax  Mukatmsu  mut  tm  Plalnlr  Con- 
temtL  —  But  authority  to  erect  a  oiarket,  and  power  "  to  regulate 
the  general  police,"  aud  "to  preaarve  the  peace  and  good  order  of 
the  city,"  do  not  authorize  the  corporation  to  impose  a  tax  for  leve- 
nue  purposes  upon  persons  occupying  market  stands  iu  the  streets,  or 
selling  produce  therein.  Such  a  power  must  be  plainly  conferred 
or  it  will  not  be  held  to  exist' 

§  389  (322).  Pow«  to  RfffoUt*  la  aPolIoa  Powai.  —  The  right' 
to  regulate  markets  established  by  a  city  under  its  charter  is  one  of 
municipal  polica  The  city  au^orities  may,  if  tlieir  action  be  not 
unreasouable,  provide  what  articles  shall  or  shall  not  be  sold  at  the 
public  markets,  and  may  impose  penalties  on  those  who  violate  their 
ordinances.  Tbey  may,  for  example,  prohibit  groceries  and  oysters 
from  being  sold  at  the  public  markets,  aud  require  oysters,  which 
have  a  great  tendency  to  putrefaction,  to  be  sold  at  certain  dea^- 
nated  stands,  and  prevent  their  being  sold  elsewhere.* 

§  390  (323).  Inapeotion  Ordluanoes.  — A  municipal  corporation, 
says  Mr.  Willcock,  may  regulate  the  manner  of  carrying  on  trade 
within  a  municipality  so  far  as  to  prevent  monopolies  or  the  sale 
of  unfit  commodities,  and  to  ensure  proper  conduct  in  those  who 

•fflrroed  byUie  tame  court  in  Connnon-  "/o^rrtn-"  williin  theroMuisgof  the  j>n>- 

veoltho.  Bice,  9H«t.  (Hasi.)2S3(lS4iS).  nin,  altboogh  the  meat*  which  be  sold 

See  this  case  a\xto  aa  to  Teqnisitaa  in  eeT>  came  from  ahmp  bttened  on  his   bnn,  if 

tain  respects  of  complaints  for  the  tIoIb-  the  Tarm  was  on!j  a  coDTeaieDt  appendage 

tion  of  fflch  an  oidinance,  aodaato  what  to  hia  bn«ln«aa  aa  a  butcher.     Bocheeterr. 

aete  will  be  deemed  to  be  Ttotatiaiu.  Pettinger,  17  Wend.  {S.  V.)  26G  (lS3T)i 

In   imirirtTW,   on  the  other  hand,  an  St.  Paul  v.  Traegar,  26  Minn.  248  (1878). 

ordinaoix  imposing  a  tai  npon  enrj  load  cited  tuprti,  i*c.  888,  note. 
of  soppliea  carried  to  the  public  markete         *  Kip  •-   Pateraon,   E  Dutch.    (N.  J.) 

byperaonanotocoupyiniitstallainthenlar-  298  (1867).      This    power,   it  was  said, 

keta,  was  held  to  be  void  u  being  a  tax  wonld  anthoriza  "the  reuting  of  atalU  ia 

for  revenue  and  not  in  the  exereiee  of  the  the  market-hooae,    and  perhaps  of  even 

policp  poner.     State  f.  Keaer,  36  I^  An.  prohibiting  lalea  in  the  pnblie  atreela." 

8SS.     Bi^  nipm,  see.  319,  note  ;  Shelton  lb.  per  Elmer,  J. 

0.  Hnynr,   Ac,  of  Hnbile.   80   Ala.   S40         *  Monicipelity  e.  Cattiiift,   1  La    An. 

(UGT)  ;  Wartman  V.  PhlMilphia,  88  Pa.  336(1819);  Monnoe.  NewOrIeaiu,a  La. 

St.  202  (1BG4).     An  ordinance  fnrbada  the  2)7.     Power  of  city  to  Tacat«  leaMa  and 

■ale  of  &eah  meats    except   bj   perMoa  etilli  in  pnblio   market,  nnder  ordinanea 

licensed,  bnt  contained  a  ptiTiao  in  faTor  resfrriqg    the    right,   see    Citj   Council 

otfitrmeri,  aathoriidng  them  to  sell  meats,  «.  Goldamitb,  S  Speaie  (S.  C.)  Liaw,  IBS. 

tht  produce  0/ Aeir  omi /anni.    The  erl-  Oooopsnt  of  dtj  market  (ailing  to  pay 

dent  object  was  considered  to  be  to  pro-  rent  in  advanoe,  acooiding  to  contact,  held 

tect  lieemed    bvlehrrit  and   at  the  aunt  a  tenant  at  vriHL     Dnbnque  v.  Miller,  11 

time  to  allow  f^rnien  to  come  In  and  sell  Iawa,fi83.  Control  over  tenants.  Woelppei 

thp  produce  of  their  own  fanne.     It  was  ■.  Philadelphia,  38  Pa,  St.  208. 

held  that  ai       ' 
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practise  it  within  their  jurisdiction.'  In  geoeial,  it  may  be  said 
that  incorporated  cities  and  larger  towns  in  thia  country  have 
coafeired  upon  them  the  power  to  pass  ordinances  regulating,  to  a 
reasonable  extent,  the  mode  in  which  the  traffic  of  the  place  shall 
be  conducted ;  bnt  they  can  exercise  no  powen  in  tiaa  respect  not 
conferred.^  Laws  requiring  articles  to  be  inspected  or  weighed  and 
measured  before  being  sold  are  in  the  nature  of  police  regulations, 
and  are  rulid  in  the  absence  of  special  constitutional  provisions. 
When  reasonable  in  their  nature,  they  are  not  regarded  aa  being  in 
restraint  of  trade.' 

>  Willc  Corp.  143,  jd.  S33.  (K.  T.)  2tT  ;  Yates  «.  Hilmakw,  IS 

9  Ni^htiDfpls,  In  r*,  II  Pick.  (Hut.)  WU.  fl73.    The  systam  of  impedion  iaiet, 

168  ;  Stakes  v.  New  York,  14  Wend.  (K.  Riid  the  hosts  of  officers  vhich  the;  en- 

Y.)    S7  ;    Ralei^    s.    Soirell,    1    Jouei  .gendered,  wen  considered  b; the constita. 

(N.   C.)  Law,  4E>;    Chioego  *.  Qaimby,  tional  ooDvention  of  tfea  Tart  to  mtail 

SS   111.  274  (1858);   Howe  v.  l^orru,   13  uinojancee  and  burdens  upon  the  com- 

AlluN   (Mua.),  82  ;  Libby  v.  Downey,  G  munity  sufficient  to  outweigh  an j  benefits 

Allen  {Mua,),  299;  Collins  v.  Louisiille,  reeulting  from  them  ;  and  the  ConatiitiiCioa 

2  B.  Mon.  (Ky.),  1S4  (3841),     Power  to  ot  184S   (art.  V.  sec  viiL)  abolished  all 

appoint  nleasnrere  of  wood,   and  affix  a  inch  offices  and  forbade  the  legislatnra  to 

reasonable  allowance  to  them,  does    not  re-create  them,  in  this  laugoage  :    "  All 

justify  the  impoeition  of  a  tax  Tor  revenue,  offices  for  the  weighing,  measuring,   cull- 

lb.     The  It^latare  created  a  board  of  iug,   or  inspecting   of  any   merchandise, 

raUreait    and    uareAoius    eommittioHgrt  prodnoe,     manabcture,     or     commodity 

compoBsd  of  three  persona,  appointed  1^  whatever,  are   hereby  abolished,   and  ng 

tbe    governor    and     confirmed    by    the  each  offices  shall  hereafter  be  created  by 

smste  for  the  tern  of  two  years,  and  em-  Uw."    See  Tinkham  «.  Tapscott,  17  N.  Y. 

poifertd  them  to  fix  tbe  rate  of  charges  144,  147  (1S68},  where  the  origin,  scope, 

for  the  inspection  of  gtsin  in  cities,     ^e  and  purpose  of  this    proTislon   are   very 

eourt  snstained  thia  legislation.      It  re-  satisfactorily  diacusaed  by  Omio,  J.     In 

garded  the  boArd  as  a  guaii  pabllo  corpora-  llltKoa  it  is  held  that  inspection  power 

tion,  and  held  that  it  was  competent  for  ooaferred  upon  a  board  of  trade,  to  be  ez- 

the   li^islature  to  delegate  the  power  of  ercised  when  requested  by  its  memben, 

inspection  to  it.  Instead  of  to  the  corporate  may  co-exist  with  like  power  in  the  city 

authorities  of  the  city  of   Chicago,  and  sathorities,  to  be  exercised   in   all  eases 

that  the  official  bond   of  snch  inspector  when  t«queeted.     Chicago  e.  Quimby,  38 

was  a  valid  obligation  against  him  and  hia  111.  374  (1868). 

snretiea.  People  v.  Harper,  91  111,  SG7  The  fbllDwiog  cases  are  referred  to  m 
(1878),  distinguishing  it  from  People  v.  shoving  the  solicitude  of  the  law  to  prv- 
Salomon,  Gl  111.  SO,  and  other  cases  hold-  serve  the  pnblic  health  ;  bat  in  this  conn- 
ing, nndertheConstittitionof  Illinois,  that  try  the  power  of  municipal  uorpontiona 
local  and  nunicipal  taxation  can  only  be  in  this  respect  depends  on  their  chartera 
Imposed  by  the  local  "oorpormte  anthort-  or  other  legislative  provision, 
tiea."  Knowingly  to  expose  for  sole  in  a  pub- 
*  Cooley  Const.  lim.  6S6;  Baleigh  v.  lie  market  meet  which  is  not  fit  for  human 
Sorrell,  tupra ,-  Stoke*  v.  Kew  York,  food  is  indictable.  R^ina  v.  Stevenson, 
mpni,'  Paige  *.  Faackerly,  SS  Barb.  SF.&F.loe.  So  knowingly  taking  unfit 
iS.Y.)  893;  Hsyor,  &c.  of  New  York  meat  to  pntdic  maHiet  for  sale.  The 
a.  Nicbols,  4  Hill  (N.  Y.),  SOB  (1843) ;  Qusrn  *.  Jsrris,  R  F.  ft  F.  108.  Bnt  in 
eonipare  Mayor  u.  Hyatt,  8  E.  D.  Smith  either  event  the  knowledge  of  the  unfit- 
{N.Y.),1H;   Bogen  V.  Jonas,  1  Wand,  neas  of  the  food  is  «Menti*l  to  the  etMtioa 
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§  391  (324).  Weighing.  —  Power  to  a  city  "  to  regulate  the  pub- 
lic market,  and  to  paaa  such  other  ordiaances  as  shall  seeiu  meet  for 
the  improvement  aud  good  government  of  the  city,"  authorizes  an 
ordinance  requiring  oals,  hay,  &e.,  to  &e  weighed  by  the  public  vmgh- 
inaater  before  being  offeted  for  sale,  end  imposing  a  penalty  for  its 
violation.' 

§  392  (325).  8aiB«  subjaot. — A  grant  to  the  common  council 
of  "all  powers,  rights,  &c.,  incident  to  municipal  corporations  and 
necessary  to  the  proper  government  of  the  same,"  might  authorize  a 
city  to  prevent  the  sale  of  bread  made  out  of  unwholesome  Jlour,  and, 
as  a  consequence,  to  provide  for  its  inspection,  but  it  would  not  give 
the  power  to  regulate  the  assize,  that  is,  the  weight  and  price  of 
bread,  for  the  latter  is  a  power  not  absolutely  necessary  for  the 
proper  government  of  a  city.  Power,  however,  to  a  city,  "  to  regu- 
late everything  which  relates  to  bakers,"  does  authorize  an  ordi- 
nance regulating  the  weight,  size,  and,  it  seems,  the  price,  of  bread, 
and  the  forfeiture  of  bread  illegally  baked ;  aud  such  an  ordinance, 
it  has  been  held,  is  not  in  violation  of  any  provision  of  the  Consti- 
tution of  Louisiana.' 

§  393  (326).  PoUo«  Rsgnlatloiu  raspaoting  tho  PabUo  Feaoa  and 
Safety ;   Use  of  Btreeta.  —  Our  city  governments  usually  possess  the 

of  the  offcDce.     B«giiiB  v.  CrawU]',  8  F,  &  and  tiie  paymeTit  of  h»  saJny.     1  Joneo, 

F.  109.     The  otTencs  is  n  nnuBDce  bX  com-  49,  aupra.     CouitructioiL  of  ordinftDce  rb 

inon  law.     Shillito  v.  ThompsoD,  L.   B.  1  to  weigUing  luy  on  public  acnlos.     Qtm  v, 

Q.    B.   Div.    12.     Each  single  act  of  ei-  QreeuriLle,  i  Sneed  (Teun.),  SS  ;   Yates 

posure  of  tainted  meat  ia  a  disttnct  ofTence.  v.   Milwaukee,    12  Wig.   762.     CoMtnic- 

Hartley,   in  tie,  SI  L.  J.  M.  C.  232.      A  tion  of  itatute  as  to  mode  of  measuring 

Mlennan   who  eelLe  in  a  pnblic   market  grsLQ.      Frezier  ».  Warfield,  18  Md.  2TB. 

meat  which  is  afterwarda  found  to  be  unfit  Of  ordinance  t»  to  anrve;  of  Inmber  before 

Tor  haman  food,   bat   which   he  ba»  do  sale.    Brigga  v.  Boat,  7  Alien  (Haas.),  2S7. 

means  of  knowing  or  nason  to   aoapect  An  ordinance  requiring  tbat  every  pereon 

was  other  thai)  good  and  wboleaome  meat,  sellii^g  meat  or  artidea  of  proviiiioD  bj 

is  not  liable  to  an  action  upon  an  implied  retail,  whether  by  weight,  count,  or  mcM- 

worrant;  or  for  money  had  and  re<!eiTtKl.  ure,  should  provide  himself  with  scalei^ 

Emnierton  v.  Mathews,   7  H.  &  N.  58fl  ;  weights,  and  measures,  but  that  no  apring 

but  a  penoQ  who  sends  animalii  destined  balance,  xpring  scale,  spring  steelyards,  or 

for  human  food  to  a  pnblic  market  for  sale  spring  weighing  macbioe  should  be  used 

impliedly  representa  that  they  are,  so  far  for  any  market  parpose,  waa  held  valid. 

u  he  koows,  not  infected  with  any  con-  Snell  and  Ballerille,  In  rt,  30  Upper  Can. 

talons  disease  danjterous  to  life  or  health.  Q.  B.  81. 

>  Raleigh  v.   Sorrell,  1  Jones  (N.  C.)         >  Guillotte  v.  New  Orleans,  12  La.  Ail 

Law,  49  (1853)  :  approving  lilightingale'a  432  (1857)  ;  Paige  v.  Fauckerly,  86  Barb. 

Case,  II  Pick.  (Mass.)  163;  Stokes  c.  Cor-  {S.  Y.)  392.     But  as  to  forfeitiire,  qwtn, 

poTstJon  of  New  York,  14  Wend.  (N.  Y.)  in   absence   of   azpr«sa   power,    and    aee 

87.    This  powerwas  also  held  to  aathori»  Phillips  v.  Allen,  41  Fa.  St.  481;  Uobils 

tJie  creation  of  the  office  of  weigbmaater  v.  Yuille,  S  Ala.  189. 
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power,  either  by  exprsss  grant  or  by  virtue  of  tbeir  authority,  to 
make  by-lawa  relating  to  the  public  safety  and  good  order  of  the 
inhabitaots,  to  r^julate  the  rate  of  speed  of  travel  in  the  public 
streets;  the  route  or  streets  over  which  omnibuses,  stI^Je  coaches, 
diays,  &c.,  may  run ;  the  time  of  day  in  which  the  streets  may  be 
used  for  certain  purposes ;  to  interdict  stoppages  in  the  street  to 
the  delay  of  othera ;  to  exclude  vehicles  of  all  kinds  from  entering 
upoQ  or  passing  over  the  sidewalks,  &a  The  public  safety  and 
convenience  may  require  regulations  of  this  character;  but  tliey 
must  not,  unless  made^  by  virtue  of  specific  authority,  be  iinrea- 
aenable  or  improperly  in  restraint  of  trade.'     Power  to  make  by- 

^  Commonwealth  v,  Stodder,  2  Cuah.  Tere  with  any  ve«te<1  rights ;  and  legis- 
(Mbbh.)  662  (ISJS),  where  the  subject  of  Utive  aathority  to  a  B]ieciA<M]  railway 
tha  poirer  of  citiea  ovir  streeta,  jiartic-  conipanj  to  construct  Its  rood  'Troin 
ohuly  in  reference  to  onmibiues,  la  hlly  sonie  point  within  the  corpontion  of 
conaidcnd  by  Ur.  Jastice  Deviey ;  Com-  Richmond  to  be  approved  by  the  com- 
monwealth V.  Robertaon,  G  Cuah.  (Masa.)  inon  council,"  does  uot  give  it  a  vested 
438  (1850],  aa  to  atoppages  in  streets  con-  right  to  the  use  of  a  paniuular  street  free 
tlitry  to  ordinance  ;  Baker  v.  City  of  Boa-  from  mnaidptil  control,  when  tlie  city,  in 
ton,  12  Pick.  (Mass,)  ISl  (1331)  ;  Van-  consenting  to  such  use,  reaerred  its  cliar- 
dcrbilt  V.  Adama,  7  Cow.  (Tf.  Y.)  34B  )  tered  powers  in  tliat  behalf.  Bichmanii, 
16.  385  :  Austin  v,  Murray,  16  Pick.  F.  &  F.  R.  Co.  v.  Bichmond,  96  U.  3. 
( Moss. )  ISA  ;  St.  Panl  t>.  Smith,  27  Minn.  SSI  (1877).  Special  charter  conatraed  to 
364.  A  regnlation  or  oidinanca  prohilrit-  aatborize  an  ordinance  for  filling  a  street, 
iug  thi  ilappage  t^  vthidet  in  a  public  although  it  is  covered  by  a  plank  road 
street  for  •  longer  time  than  twenty  min-  laid  nnder  special  legislativa  anthority. 
aten  is  a  valid  police  regulation.  Com'  State  v.  Jersey  City,  2  Dutch.  (K.J.)  444; 
monwealth  e.  Brooks,  109  Mass.  3G5  ;  post,  chapter  on  Streets,  sec  713.  in 
ComniODWeBlth  v,  Penton,  136  Mma.  1»5.  Napman  b.  People,  IB  Mich,  SGS  (laSB), 
The  license  of  a  hawker  or  peddler  does  a  lawful  arrangement  between  a  raitrond 
not  authoriia  him  to  violate  snch  an  ordi-  company  and  an  omnibus  company  aa  to 
nanon.  Commonwealth c  Fenton,  lujrra;  the  delivery  of  passengers  was  held  to  be 
Commonwealth  e.  Lsgorio,  141  Uaea.  81.  beyond  municipal  intetference.  Citieabav- 
Power  to  a  city  "  to  rtgulale  the  runniiig  ing  eiclusive  control  of  streets  may  take 
of  railroad  cars"  authorizes  the  adaption  such  precantions  as  are  necmary  for  the 
nf  an  ordinance  prohibiting  the  propnlsioa  safety  of  their  inhabitants  in  the  am  nf 
of  can  by  steam  within  the  corporate  them,  as  by  trteUng  gatet  at  raihoad 
limits.  Bnffalo  &H.  F.  B.  Co.  v.  BaSUo,  erotsingt  or  by  permitting  the  milrond 
5  Hill  (N.  Y. ).  SOB  (1843).  company  to  erect  tliem.     Textor  v.  Balti- 

Puwer  to  the  city  of  Richmond  to  more  &  0.  R.  R.  Co. ,  69  Md.  63. 
make  "ordinances,  not  contrary  to  the  Charter  power  to  a  municipal  corpora- 
Constitution  and  lawB  of  the  State,  as  tion  to  require  railroad  companies  to  fttiee 
shall  be  thought  necessary  for  the  good  (Ao>  rttpective  railroads  within  the  muni- 
ordering  and  government"  of  its  inhab-  eipal  limits,  to  keep  fingmen  at  street 
itanta,  was  conaidered  by  the  Supreme  enasingt,  and  to  provide  proltction  against 
Cunrt  of  the  United  States  to  imply  the  iqjnry  to  penons  and  property  in  the  nse 
power  to  ordaiu  and  estAhliih  auitable  of  such  tailroads,  confers  plenary  police 
police  regulations,  and  that  includes  the  powers  over  railroads  within  the  corporate 
power  la  prohibit  tKt  vm  of  locomotive  limits  to  provide  protKtion  against  injn. 
tngintt  prop»lltd  by  sUam  on  the  public  rtea  to  person  nnii  property  ;  and  the  grant 
streets,  when  such  action  does  uot  inter*  of  a  right  of  way  to  a  nilroad  company  by 
VOL.  1.  —  80 
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laws  for  "  the  good  rule  and  government "  of  the  borough  (ante,  sec. 
337),  has  reference  to  the  government  of  the  borough  as  a  corpo- 
ration, and  the  making  of  reflations  for  carrying  into  effect  the 
purposes  for  which  it  was  incorporated.  (Post,  sec.  408.)  General 
powers  of  this  character,  without  more,  do  not  enable  a  town  council 
to  carry  out  any  unreasonable  ideas  of  general  good  government,  and 
to  impose  penalties  for  the  doing  of  things  which  are  not  prohibited 
by  any  public  statute,  nor  by  the  common  law,' 

§  394  (327).  Some  sabjoot  Balntaiy  Bf-Lftwa.  —  Under  a  gen- 
eral power  to  make  "  needful  and  salutary  by-lawa,"  a  city  ordinance 
of  Boston,  requiring  the  tenant  or  occupant,  or,  in  case  there  shall 

be  no  tenant,  the  owners  of  buildings  bordering  on  certain  streets, 
to  dear  (he  snow  from  the  sidewalks  adjoining  tlteir  respective  build- 
inys.  is  reasonable  and  valid.  It  was  objected  against  this  ordi- 
nance that  it  violated  the  fundamental  maxim  that  all  burdens  and 

an  ordinanca  which  provides  that  the  com-  chapter  od  Street^  sec.  718.     Where  an 

pany  shall  erect  suitable  fences,   Ac.,  is  intent  \a  injure  is  not  made  an  essential 

not  a  mere  mntract,  bat  is  an  exercise  of  ingredirnt  of  the  afTencfi  of  ru[iid  driving 

the  light  of  municipal  legislatioc,  and  as  under  the  ordinance  thn  intent  necesssry 

such  has  the  force  of  Uw  within  the  cor-  to  a  criminal  assault  and  battery  is  not 

pomCe  limits,     Haj'es  n.  Michigan  Ct'Dtral  supplied  by  a  mere  intent  to  violate  the 

R,  R.  Co.,  m   U.  S.   228  (1888).     The  ordinance.      Commonwealth    o.    Adsma, 

duty  thus  devolved  on  the  railroad  is  one  XI4  Masa.  323  j  a.  c.  19  Am,  Hep.  S82, 
due,  not  to  the  citv  ae  a  municipal  body.  An  ordinsnce  prohibiting  ' '  night-walk- 

but  t")  the  pablic  considered  as  composed  ing"   is  not    "class  Ifgiaistion  "   but  « 

of  individnalB,  and  each  pereou  specially  proper  poliee  regulation.    Biaddy  o.  Mil- 

injnred  liy  breach  of  the  obligation  is  en-  ledgeville,  H  Oa.  fil6. 
titli-d  to  hi*  individual  conipeneation,  and         There  is  no  obligation,  in  the  absence 

to  an  action  for  its  recovery.      lb.   and  of  a  valid  municipal  by-law  or  statute,  OD 

cases  cited.  the  part  ot  people  to  keep  TOOfi  eltar  <^ 

A  by-law  prohibiting  Topid  driving  in  mow.  or  W  detain  the  snow  so  that  it  can- 

(ftesir«(»o/n£%  by  carters  and  others  is  not  slide  into   the  street,   though   there 

not  in  restraint  of  trade,  and  is  reasonable  may  bo,  it  seems,  such  a  fanlty  construe- 

and  valid  ;  and  in  a  proaecoUon  for  its  tion  of  roof  as,   oa  proof  thereof,  would 

violstioo,  it  ia  not  necesssry  to  prove  that  involve  ■   liability    on    the  part  of   the 

any  individual  was  actually  endangered  owner  or  occupier  for  accidents.     Lazarus 

by  the  fast  driving.     As  the  mayor  and  o.  Toronto.  IB  Upper  Cen.  Q.  B.  18,  per 

aidernica  hsve  no  authority  lo  give  a  per-  Robiraim.  C,  J.     Power  to  local  hoard  to 

son   permission   to  violate  an   ordinance,  provide  for  the  removal  of  "dirt,  Sihea, 

evidence  of  such   permission,   as  well  ns  rulibisb,  filth,  dung,  and  soil"  does  not 

evidence  of  the  defendant's  Reneral  cbar-  authorize  a   by-law   for   the   removal  of 

Bi-ter  as  a  careful  driver,  ia  inadmissible,  snow.      Beg.  u.   Wood,  6  E.   &.  B.   49. 

Oommonwealth    v.    Worcester,    8    Pick,  /a/ro,  sec,   SB*,   note.     See  jxM,   chap. 

(Mass.)   482   (1828)  ;   Commonwealth   r.  iiiii. 

Stndder,  2  Cash.  (Maas.)  662.  670  (1818);         '  Addison  on  Torts,  34  ;  Bex   .  West- 
Washington  «.  Nashville,  1  Swan  (Tenn. ).  wood,  4  B.  4  C.  781  ;  Reg.  r.  Wood.  S 
177.    rommented  on.    HcBean  d.  Chand-  EIL  4  BL  66  ]  pos(,  sees.  898,  408. 
ler,  9  Heisk.  (Tenn.)   819  (1872)  ;  poX, 
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taxes  laid  upon  the  people  for  the  public  good  shall  be  equal.  The 
objection  was  overruled.  And  it  was  justly  regarded  by  the  court 
aa  in  the  nature  of  a  police  regulation,  roquiring  a  duty  to  be  per- 
formed highly  salutary  and  advantageous  to  the  citizens  of  a  popu- 
lous and  closely  built  city,  and  imposed  upon  the  persons  named 
because  they  are  80  situated  that  they  can  promptly  and  con- 
veniently perform  it ;  and  it  is  laid  not  upon  a  few,  but  upon  a 
numerous  class,  and  equally  upon  all  who  are  within  the  descrip- 
tion compoaing  the  class  and  who  commonly  derive  a  peculiar  bene- 
fit from  the  duty  required.  It  would  doubtless  be  otherwise  if  the 
ordinance  arbitrarily  imposed  this  duty  upon  the  mechanics  or 
merchants,  or  any  other  class  of  citizens  between  whose  convenience 
and  the  labor  required  there  is  no  natural  relation.^ 

§  395  (328J.  Bame  inhjeot.  —  The  power  to  make  "salutary  by- 
laws" with  respect  to  the  use  of  streets,  will,  it  seems,  authorize  a 
city  to  pass  by-laws  regulating  the  removal  of  buildijigs  and  the 
temporary  use  of  the  streets  and  highways  for  that  purposa' 

§  396  (329).  OtdlnaaOM  ondei  Felloe  Power  ud  a«uaral  Wel- 
fue  Claoae.  —  Other  illustrations  of  what  a  municipal  corporation 

may  do  under  the  general  welfart  clause  in  its  organic  act,  or  under 
its  police  power  or  its  implied  right  to  pass  by-laws,  or  under  a  gen- 
eral grant  of  authority  for  that  purpose,  may  be  here  given. 

Under  authority  "to  ordain  and  publish  such  acts,  laws,  and 
regulations,  not  inconsistent  with  the  Constitution  and  laws  of  the 

*  Goddard,  In  re,  16  Pick.  (Mass. )  B04  tbnn  any  other  citizen.     Gridley  v.  Blooni' 

(1335) ;  ITiiion  RailwayCo.  t>.  Cnnibridge,  ington,  88  111.  RS4;  lapra,  sec.  393,  notp. 
11  Allen  (i&tte.),  287 ;  Kirby  v.  BoyUMn         Ad  ordinuice  requirinf;  peraooal  labor 

Market  Assoe.,    14    Gray  (Maaa.),   252  ;  npoa  atrrata,  or,  in  lieu  thereof,  giayraent 

pasf,  chap.  ixUL,  note  and  cases  cit«d.  of  a  specified  aum,  held  valid  ;  held  olao 

The  name  power  held  to  authorize  an  ordi-  that  labor  so  reqnirpd    is   not   "inrol- 

nance  to  prevent  the  placing  of  ahowboarda  untary  aerritnde"  within  the  meaning  of 

and  signa  upon  the  aide-walka  bo  as  to  the   Constitution   of   Eanaaa   or  of   the 

olotmct  them,  and  also  to   prcTent  the  United  States.     In  re  Dasaler,  SS  Ean. 

carrying  of  placards  and  aijpia  on  the  aide-  (78. 

walk  for  the  purpose  of  displaying  them.  *  Day  e.  Qreen,  4  Cnab.  (Mass.)  438, 
As  the  tendency  of  thix  is  to  collect  crowds  4S7,  per  !^vi,  C.J.  And  where  auch  a 
and  thus  to  intprfere  with  the  use  of  the  by-Uw  prohibita  the  moving  without  a 
Bide^walks  by  the  public,  such  an  ordinance  ficeoa*  granted  by  the  mayor  and  alder- 
it  not  anreaaonahle.  Commonwealth  e.  nun,  a  license  firanted  by  the  mayor  ia 
UcCafTerty,  145  Meas.  884  (1888).  void,  even  though  the  board  of  aldermen. 

In  niiTipw  it  is  held   that  a  city  has  by  a  voti-,  had  previonsly  nndertaken  to 

no  power  by  ordinance  to  compel  an  abut-  delfRste  the  power  tg  grant  anch  license 

ter.  under  penalty,  to  remove    the   ntDW  to  the  mayor  alone.     The  hy-law  contem> 

from  the  aid^nalk  within  a  crtain  time,  plates  that  the  mayor  end  aldrrmenabould 

He  has  no  more  inlcraat  in  anch  removal  act  nnitedly  aa  one  body.     lb. 
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SUite,  as  shall  be  needful  to  the  good  order  of  the  city,"  it  cau,  sava 
Howard,  J.,  "  subject  to  these  restrictions  and  certain  statute  regula- 
tions, establish  all  suitable  ordinancea  for  administering  the  govern- 
ment of  the  city,  the  preservation  of  the  health  of  the  inhabitants, 
and  the  conveoieut  trausaction  of  buainess  within  its  limits,  and 
for  the  performance  of  the  {general  duties  required  by  law  of  munici- 
pal corporations." ' 

§  397    (330).     SaiiM    snbjeot.      Observanoa    of  tha    Babbath.  — 

Power  to  pass  such  ordinances  "  to  maintain  the  peace,  good  govern- 
ment, and  order  of  the  city,  and  the  trade,  commerce,  and  manu- 
factures thereof,  as  the  council  may  deem  expedient,  not  repugnant 
to  the  Constitution  and  laws  of  the  State,"  authorizes  an  ordinance 
prohibiting  the  keeping  open  of  stores,  shops,  and  places  of  business  on 
Sunday,  if  its  provisions  do  not  conflict  with  State  legislation,'    But 

'  Per  Htncard,  J.,  State  d.  Menill,  37  sacli  ate.     Loniaville  City  Railiraj  Co.  «. 

He.  12  Rpdtb)  32a  (ISfiS).     Snch  would  Louisville,  8  Bush  {K:r-).  <15  (1871). 

nn(loubte<Uj  be  the  proper  coastniutiau  if  The  statute  of  C<UiforMa,  authariziiig 

this  were  the  only  power  given  to  the  city  supervisors  of  Sad   Fraucisco   "to  make 

to  [nsg  otdintnces  or  by-lswa.     It  should  all  regulations  which  may  be  nrcessarj  or 

then    be   somewhat   libemlly  construed,  eipedient  for  the  preservalion  of  the  pub- 

But  if  aach  a  general  grant  is  given  in  lie  health,"  is  within   the  constitutional 

connection  with,  or  at  the  end  of,  a  long  power  of  the  legialatare  to  enaet ;   sod 

list  of  speciiic  powers,   perhaps    so   ei-  nnder  it  the  supervisors  may  pass  an  ordi- 

tendcd  a  construction  might  not  then  be  nance  against  fuding  oum  on  diMUlay 

due  to  it.     The  power  oooferreJ  by  the  ^op»,  and  vending  the  millc  of  cowa  thus 

geueral  welfare  clsuse  is  restricted  by  ref-  fed.     Johnson  v.   Simoitton,  H  Cal.  242 

ereiice  to  other  provisions  of  the  cbsrter  (1872);  ante,  sees.  Ul,  141,  389.  S74,  S79. 

or  constituent    act,      Montgomery    City  A  common  council  has  power  to  sdopt 

Council  D.  HontfFomery  ft  W.  PL  R.  Co.,  s  penal  ordinance  requiring  auctioneer*  to 

SI   Ala.    70   11357);  Mount   Pleasant   v.  procure  licsnsesfrom  thecity.    This  power 

Breeze,   11   Iowa,   399.    400   (1860),  per  is  in  the  nature  of  a  police  regulation. 

ffright,   3.     Under  the  general   welfare  Gonhen  v.  Kem,  eS  Ind.  i68;  Kinsley  v. 

clause  a  city  may  require  sellera  of  meat,  Chicago,  124  ill.  369  (1888).    See  further, 

&c.,  to  take  out  licenses,     Kinsley  o.  Chi-  Index,  title  Liccrue, 

cago,  124  lU.  3S9   (IgSS).     The  general  >  St.   LonU  e>.   CaOeraU,   24   Mo.   94 

welfare  clause  has  been  held  to  confer  power  (185S);  «ee  State  c.  Cowan,  29  Uo.  SSO  ; 

to  prevent  the  keeping  of  batedy-heuttg,  Stateir.  Amba  (conftilutionslitjof  Sunday 

Stateu,  Williams,  11  S.  C.  288.     See  aiUe,  kws  affirmed),  20  Mo.  214;  &  F.  Frolick- 

aeca.  878,  393  ;  port,  sees.  432-43S.  stein  n.  MobUe,  40  Ala.  726  (1387);  Hud- 

A  city  government   nnder   the    uinaL  son  «.  Geary,  4  R.  I.  48G  (13G7);  Specht 

grants  of  power  haa  the  general  authority  v.  Commonwealth,  8  Fa.  St.  312  ;  Cinein- 

to  so  regulate  the  use  and  anjoj-ment  of  nati  v.  Rioe,  16  Ohio,  226  ;  Karwisch  d. 

private  property  in  the  city  as  to  prevent  Atlanta,  44  Ga.  204  (1871) ;  McPherson 

iU  proving  pemicioaa  to  the  citizens  gen-  v.  ChelnuM,  114  111.  48.     In  the  case  of 

erally,  and  may,  when  the  use  to  which  the  City  Council  n.  Benjamin,  3  Strob. 

the  owner  devotes  his  property  become*  a  |S.  C.)  Law,  fiOS  (1848),  it  was  decided 

nuumue ,  compel  him  to  cease  ao  to  u«e  it,  by  the  Court  of  Appeals  of  South  Carolitia 

and  punish  him  for  refusing  to  obey  its  tbatan ordinaoceofthecityof  Chariaston, 

ordiuaucM   and    ngnktiona    ooneerning  prohibitiDg  "public  exponues  for  tales, 
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the  general  welfare  clause  does  not  antfaorize  a  city  to  construct,  or 
aid  in  constnicting,  a  plank  road  or  toll  bridge  built  by  a  private 
company  beyond  the  corporate  limits  of  the  city.* 

§  39S  (331).  Limitation  of  Power  nndu-  the  Oen«ral  'Welfare 
daoM.  —  The  general  welfare  clause  to  pass  ordinances  for  the  good 
government,  &c,  of  the  corporation  does  not  authorize  aa  ordinauce 
requiring  the  proprietor  of  a  theatre,  circus,  or  other  exhibition 
licensed  by  the  corporation,  to  pay  a  peace  or  police  ojicer  of  the 
place  two  dollars,  or  any  sum,  for  each  night'a  attendance  upon  such 
place  for  the  purpose  of  enforcing  order.  Such  an  ordinance  is  un- 
reasonable, and  can  only  be  passed  when  clearly  authorized.'  Under 
such  a  clause  an  ordinance  subjecting  to  a  fine  "any  person  whose 
known  character  is  that  of  a  prostitute,"  was  held  to  be  unlawful* 

§  399  (332).  Gkiod  Order  Claiuei  Trees  In  Btreete. -~  Where  a 
city  corporation  is  authorized  "  to  ordain  such  laws  not  inconsistent 
with  the  Constitution  and  laws  of  the  State  as  sliall  be  needful  to  the 
good  order  of  the  city,"  it  may  pass  an  ordinance  imposing  a  penalty 
upon  any  person  who  shall  "  mutilate  or  destroy  any  ornamental  tree 
planted  in  any  of  the  streets,  lanes,  or  other  public  places  within  the 
limits  of  the  city."  Such  an  ordinance  is  not  inconsistent  with  a 
State  law  punishing  the  vutlidous  or  wanton  destruction  of  trees 

or  lalM  of  rnercha&dJM,  od  Sunila;,"  wa»  limits,   the    sale    of   liquor  on   Siiudiy. 

not  a  Tiolstion  of  th&t  uction  of  tbs  State  Megowin  r.  Common ve&lth,  S  Met.  (Ey.) 

CoDStitntina  which  declsra  tiiat  "  the  fre«  S  <1SG9) ;  State  n.  Welch,  SS  Conn.  215 

exercise  and  enjoyment  of  rcligiouB  pro-  (ISflS).     In  Shreveport  (cit;  of)  t>.  Levy, 

fession  or  worship,  without  discrimination  3fl  La.  An.  671  (1371)  ;  8.  c.  21  Am.  Rep. 

or  preference,   shall  forerer  hereafter  ba  653,  an  ordinance  forhiddinif  the  aale  of 

allowed  within  this  State  to  all  mankind."  goods  on  Snnday,  hot  excepting  those  per- 

In  that  earn  the  defendant  was  a  Jew,  and  K>na  keepin((  their  places  closed  on  Sator- 

the  city  was  not  denied  to  be  poaacBsed  of  day,  irat  held  to  be  nnconititutionBl  aa 

alt  the  power  an  the  anbject  which  the  giving    to    Jews   a   privilege  denied    to 

legialature  could  constitutionally  bestow,  others.     Power  to  make  ntles  for  the  good 

III  the  caae   of  Columbia  r.   Duke  and  order  and  public  peace  of  a  city  held  to 

Marks,  cited  S  SCroh.  G30,  and  approved,  imply  power  to  appoiTU  polianKH.     Stale 

a  similar  decision  was  made  at  niri  priiu  o.  Sims,  16  S.  C.  t86.     A  mere  power  to 

by  Mr.  Justice  Martin.     And  in  thia  laat  "  secure  the  health,  peace,  and  improve- 

«ase  it  waa  further  ruled,  that  power  in  ment  of  the  city  "  hrfd  not  to  aothorire 

the  charter  to  "  establish  such  by*laws  as  an  ordinance  prohibiting  tbs  keeping  open 

may  tend  to  the  quiet,  peace,  safety,  and  of  atoree  on  Sunday.     Corrallia  b.  Carlile, 

good  order  of  the  inhabitanta,"  anthoriiBd  10  Oreg.  139, 

the  passage  of  snch  an  ordinance.     Under         >  Montgomery  City  Conncil  ».   Mont- 

"full  power  to  pans  snchordinanceaaa  the  gomery  4  W.   PI.   B.   Co.,   81   Ala.   76 

«ty  conncil  shall  deem  expedient  for  the  (18S7t ;  mUe,  aeo.  161. 
government  of  the  city,  not  contrary  to         '  Watera  ».  Leech,  8  Ark.  110  (ISIO) ; 

the  ConstitDtion  of  the  State  or  the  United  mpra,  ntc.  31 9 ;  p<M,  sec.  663. 
SUtea,"  a  city  may  prohibil,  wicbio  iti         *  Bnell  v.  State,  16  Ark.  836. 
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growing  for  ornameiit  or  use.  Under  the  ordinance  it  ia  not  neces- 
sary to  allege  or  prove  that  the  mutilation  was  malicious  or  wanton, 
and  it  would  seem  to  be  considered  that  it  was  no  defence  that  the 
tree  alleged  to'be  mutilated  was  upon  the  street  in  front  of  the  lot  of 
the  accused,  who  owned,  subject  to  the  public  easement,  ad  medium 
jUum  via} 

§  400  (333).  Regnlatloii  of  Saleoiu,  Ac,  vmder  Oanenl  Welfuw 
Clanae.  —  Under  a  general  power  to  pass  "  any  other  by-laws  fur  the 
well-beiny  of  the  city,"  its  council  may,  by  ordinance,  prohibit 
saloous,  restaurants,  and  other  places  of  public  entertaiument,  to  be 
kept  open  after  ten  o'clock  at  night.  The  objections  tliat  such  a  by- 
law was  unreasonable,  and  deprived  the  citizen  of  the  constitutional 
right  of  "  acquiring  property,"  were  not  considered  to  be  well  taken. 
Ii  regulates,  but  does  not  deprive  the  party  of  his  rights.'  Under 
similar  powers  an  ordinance  confining  the  canying  on  of  the  laun- 
dry business  to  a  certain  portion  of  a  city,  is  a  police  r^ulation 
and  reasonable.' 

§  401  (334).  Powers  under  AtttboiltT  to  regnlate  the  PoUoa.  — 
Power  "  to  regulate  the  police  of  the  city,"  and  to  pass  ordinances 
not  inconsistent  with  law,  authorizes  an  ordinance  for  arresting  and 
fining  vagrants,  althoi^h,  by  the  general  law  of  the  State,  vagrants 
may  be  proceeded  against  before  a  justice  of  the  peace,  the  court 
considering  that  this  did  not  forbid  the  corporation  to  make  a 
local  regulation  on  the  same  subject  not  in  conflict  with  the  gen- 
eral law.* 

1  8toto  p.  Merrill,  87  Me.  (2  Heath)  terfer*  with  the  nnlimitad  aierciw  ot 
S39  (ISfiS).  Contra,  aa  to  tight  ot  A^aia-  private  rights."  Per  Btil,  i.,  in  Sut«  v. 
inc  owner.  L>iicBBter  n.  Rich&rdsoD,  4  Freeman,  88  N.  H.  428  ;  State  o.  Welch, 
Lansing  (K.Y.),  ISB  (1871)  ;  «ee  poft,  seo.  86  Conn.  S16  (1869).  In  further  snpport 
663,  note.  The  case  in  Maine  is  a  quite  of  text,  PlntteTllle  d.  Bell,  4S  Wi».  488 
liberal  construction  of  the  words  "good  (1878)  ;  Staata  c.  Washington,  4fi  N.  J.  L. 
order."  But  it  is  necessary  that  cities  (16  Vroom)  818  ;  Btaates  v.  Woshingtoo, 
shonld  have  snch  an  anthority,  and  the  ii  K  ,1.  L.  (IG  Vroom)  606. 
power  to  pau  the  ordinance  could,  perhaps,  *  Hatter  of  Hang  Kie,  69  Cal.  IIB;  tee 
be  sustained  as  incidental  to  the  power  Index,  tit.  Laundry. 
of  the  laXy  over  it«  streets  and  public  *  St.  Louis  d.  Bentz,  11  Ho.  61  (18G7); 
places.  Pod,  chapter  on  Streets.  Further  dietingnllbed  from  Jefferson  Citj  t>.  Court- 
as  to  shade  trees.    Pod,  sec.  663,  noto.  mire,  9  Ho.  092,  which  wna  a  sommaty 

1  The  State  «.  Freeman,  38  N.  H.  426  proceeding  for  an  indktabU  offence.    Se« 

(1S59);  followinft  and  approving  on  thia  State  ir.  Cowan,  29  Ho.  380  \   St.  Louis 

point,  State  o.  Clark,  S  Fost.  (28  N.  H.)  e.  Scboeabush,  (Uo.)  8  S.  W.  Hep.  791; 

176  ;   Morris  c.  Borne  City  Council,   10  b.  c.  B5  Mo.   618  (1388);  Byers  e.  Com- 

Qa.  G32  1  Hudson  «.  Geary,  4  R.  I.  48fi.  monwealth,  42  Fa.  St.  89,  par  Strong,  J.  ; 

"  It  is  aa  unavoidable  conseqaence  of  city  Shafer  v.  MDmnia,   17   Md.  331   (1861); 

ordinance^  tbat  they  in  come  degree  in-  tapra,  sec  440  ;  pott,  sec  427,  note. 


D.qit.zeaOvGoOt^lc 


§  408  OBDINANCBS   UNDBB   THE  POLICE  POWEB.  471 

§  402  (335).  Bam*  Bubjaot — By  virtue  of  ite  police  power  a 
municipal  oorporation  may  pasa  an  ordiuance  imposing  a  fine  upon 
the  owner  of  any  animal  found  astray  or  ai  large  within  the  limits 
of  the  corporation.' 

§  403  (336).  Power  voder  Anthoilt;  to  preaMra  Oood  Ordw,  Ac. 
—  If  a  municipal  curpomtiou  has,  by  its  charter,  power  to  pass  ordi- 
nances to  preserve  the  peace  and  good  order  of  the  place,  this  gives 
it  authority  to  provide  for  the  punishment,  in  the  manner  allowed 
by  its  charter,  of  persons  who  shall  rescue,  or  attempt  to  rescue 
prisoners  from  the  lawful  custody  of  municipal  officers.*  But  the 
general  power,  though  expnissly  conferred,  to  enact  by-laws  for 
the  good  government  of  the  town,  does  not  confer  the  power  to  levy 
taxes  of  any  kind,  not  even  upon  retailers  of  ardent  spirits.' 


A  jtoAtta  t?  which  "  two  or  more  oraN  PortUnd  d.  Bangor,  36  Hs.  130  (1S76); 
wen  of  tlie  town"  were  authori»d  to  B.C.  »  Am.  S*p.  881.  See ByBra  tp, Com- 
commit  to  the  workhoun,  until  diuharged  moDwealtb,  42  Pa.  SL  SB;  jmsl,  aec.  427, 
by  Uw,  by  writing  niid«r  their  hands,  to  note,  sec.  438.  In  t  leU  case  in  lUimiia, 
be  there  employed  and  govemed  accord-  the  Supreme  Conrt  of  that  State  decided 
ing  to  the  mlea  and  orders  of  the  house,  that  the  act  creating  the  Refotm  Suhool 
&«.,  "  all  persona,  able  of  bod;  to  warlt,  was  uncoiistitutioual,  and  that  the  act,  sa 
and  Dot  haTilig  estate  or  meaua  other-  far  aa  it  restrained  liberty  for  any  cause 
wise  to  maintain  themsalrea,  who  refuse  except  actual  crime,  was  in  violatioii  of 
or  ut^lect  to  do  ao,  live  a  diMolnte,  va.  the  Bill  uf  Rights.  People  d.  Tomer.  10 
grant  life,  and  exercise  no  ordinary  call-  Am.  Law  Beg.  (N.  b.)  SSS,  and  approving 
ing  or  lawful  business  sufficient  to  gain  note  of  Jud){e  Sedjiild  ;  s.  c.  G5  111.  SSO  ; 
an  honest  livelihood,"  does  not  violate  Penple  e.  Weissrnbach  {power  to  bind  out 
the  conBtitntiona]  right  to  "life  and  lib-  children),  60  S.  Y.  S8S. 
erty,"  or  the  right,  in  "criminal  proceed-  '  Municipality  r.  Blane,  1  I*.  An.  888 
ings,  to  be  heard  by  counsel,  confronted  (1846);  Caeen,  Hall.  21  111.  632;  Common- 
with  witnesses,"  &C.  The  court  did  not  wealth n.  Beau,  14  Gray  (Mass.),  12:  Com- 
regard  it  aa  a  criminal  pToceeding,  bat  as  monwealth  v.  Curtia,  9  Allen  (Mass.), 
a  reformatory  or  correctional  one,  so  far  266:  Koberts  v.  Of[le,  30  IlL  4fi9;  McKee 
•a  the  person  proceeded  against  was  con-  «.  HuEee,  S  B.  Mod.  (Ey.)  4S3  (1843); 
eemed,  and  designed  to  protect  the  com.  Waco  t.  Powell  (hogs  at  large),  32  Texas, 
munity  fWim  becoming  chaigeable  with  2S8  (183E>);  Cartersrille  v.  Lonham,  e7Ga. 
the  person's  sopport.  Nott'i  Cas^  11  753  ;  imte,  sec  421,  note;  tapra,  sec.  S4S. 
He.  (2  Fairf.)  208  (1834) ;  8.  r.  Portland  Cmstruction  of  onlinauce  prohibiting  the 
V.  Bangor,  42  Ma.  403  (1856),  Riee,  J.,  tuffmng  of  animals  to  mn  at  large,  and 
diaenting.  It  is  now  admitted  by  the  what  must  be  shown  to  aulgect  a  person  to 
Supreme  Court  of  Maiiu  that  this  statute  liability  under  such  an  ordinance.  Col- 
is  in  conSiet  with  the  14th  amendment  of  limtville  e.  Scanland,  58  111.  221  (1871) ; 
the  Constitution,  "  That  no  SUte  shall  Kinder  v.  Gillespie,  US  III.  88  (1872). 
deprive  any  person  of  life,  liUr^,"  &c.,  *  Independence  v.  Hoore,  32  Mo.  392 
"without  due  process  of  Uw,"  and  that  (18S2)  ;  St.  Louis  v.  Scboenbuah,  BE  Mo. 
Nott's  Case  and  Portland  tr.  Bangor,  mpra,  618  (1888). 

are  no  longer  the  law.     Kow  there  can  be         *  Comm'ri  of  Ashrille  v.  Means,  7  Ire. 

no  restnint  of  liberty  wiihnnt  first  bar-  (N.  0.  I^w)  406  (1847) ;  Burnett,  In  rt, 

ing  a  judicial  inreatigation  of  thecharge.  80  Ala.  iSl  (18G7);p(iX,  cb^.  xix. 
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S405 


§404  (337).  OeoarBl  Wslfva  CIbiim  oosUiKiaa. — The  general 
welfare  clause,  in  a  charter  empoweriiig  the  city  oooDcil  to  pass 
such  other  ordinances  as  appear  necesaaiy  for  the  ucuriti/  of  tJie 
city,  authorizes  an  ordinance  regulating  the  mode  of  keeping  aiid  tht 
sale  of  gunpowder,  within  the  limits  of  the  corporatioo,  such  as  re- 
quiring all  gunpowder  brought  into  the  city  to  be  conveyed  to  tha 
public  magazine  of  the  city,  except  when  it  is  to  be  retailed,  and 
then  to  be  kept  in  limited  quantities  and  in  secure  canisters.  And 
it  was  so  held,  notwithstanding  the  point  was  made  in  ai;gument 
thtit  the  general  welfare  clause  in  the  charter  could  not  enlarge  the 
powers  of  the  corporation  further  than  is  necessary  to  carry  into 
effect  the  specific  gi-auts  of  power.^ 

§  405  (338),  PubUo  Safety;  Fire  Llmlta.  —  Monidpal  corpora- 
tions, with  general  power  to  provide  for  the  safety  of  their  inhabi- 
taute,  may  prohibit  the  throwiog  of  heavy  or  dangerous  articles  from 
the  upper  stories  of  buildings  into  the  struts  or  open  spaces  near 
them,  where  persons  are  in  the  habit  of  passing ;  and  may,  where 
this  is  consistent  with  the  general  and  special  legislation  applicable  to 
the  municipality,  establish  ^re  limits,  an^  prevent  erection  therein 
of  wooden  htildings? 


'  "WilliaiiM  0.  Angnsta  City  Conncil,  4 
Ga.  S08  (1S19):  Frederick  v.  Augusta 
City  Coundl,  6  Ga.  661,  vhere  tbe  charter 
of  Augusta  ia  more  fully  gireo. 

In  CaH/am-vi  it  hai  been  held  that, 
under  Buch  a  power,  a  muuicipalitj  may 
prohibit  the  carrying  on  of  a  laundry 
within  the  city  limits  in  any  building  not 
constructed  of  brick  or  stone.  Hatter  of 
Yick  Wo,  as  Cat.  29i  \  and  in  Mitsouri  a 
city  may,  under  the  geneml  welfare  cUnae, 
prohibit  crutUy  to  animali.  St  Louis  v. 
SchoenbaBCh,  95  Mo.  61B  (1888). 

'  City  Conncil  e.  Elford,  1  MoMullan, 
(S.  C).  Law,  23*  (1841);  Brady  v.  IS.  W. 
In»iironce  Co.,  11  Mich.  425:  Donglaw 
r.  fommonwealth,  2  Rawle  <Pa),  282; 
Wudleigh  V.  Oilman,  IS  He.  408 ;  Van- 
(lerbilt  t>.  Adams,  7  Cow.  (N.  Y.)  340,  552, 
jier  Woodruff,  J.,  argtiendo.  Cliarlcaton 
«.  Heed,  27  W.  Va.  681,  quoting  tei:t; 
King  n.  Darenport,  98  III.  iiOG  ;  Baum- 
gartner  e.  Hasty,  100  Ind.  57fi  ;  Klingler 
V  Bick'l,  117  Pa.  St.  826;  Kuoirillc  D. 
Bird,  12  Lea,  121  ;  holding  also  that  tha 
Fxerciso  of  this  power  does  not  "  impair 
the  oUi^tion  of  a  coutnc^"  wbera  ■  oon- 


tract  to  baild  was  made  before  Ae  pattage 
of  the  otdinsnCB,  In  Pya  c,  Peteraon,  4S 
Tex.  S12  (ISTS);  s.  c.  S3  Am.  Rep.  608, 
the  conclnuon  was  reached  in  new  of  tha 
legislation  of  the  Stnte  that  *  genetsl  grant 
of  power  to  a  city  "  to  ordain  mch  ordi- 
nances, not  inconsistent  with  the  taws  of 
tJie  State,  aa  shall  be  needful  for  the  govem- 
iDent,  intereits,  welfare,  and  good  order  of 
the  corpoiatioD,"  did  not  authorize  tha 
city  to  establish  fire  limits  and  to  pnvent 
tbe  erection  of  wooden  buildings  within 
Huch  limits.  The  text  is  referird  to,  and 
it  is  admitted  that  it  istapportad  by  Wad- 
leigh  ti.  Gilman,  and,  on  the  other  hand, 
the  Mayor  of  Hudson  t.  Thome  ia  con- 
■idered  aa  oppomd  l«  It  Of  ooune  the 
question  in  each  case  mnat  be  decided  in 
Tiew  of  alt  the  legialalioD  of  tha  SUta 
bearing  upon  it.  The  text  In  this  edition 
has  been  slightly  modiied.  The  preran- 
tion  of  liree  in  towns  and  cities  ia  p«c(i> 
liarly  a  matter  for  local  regnlation,  and  ii 
nniversallj  so  regarded.  Aiiia,  aeca.  141, 
143.  It  belongs  to  the  ordinaiy  poUca 
po«»t«  of  B  city ;  and  unless  such  a  course 
with  the  legisUtioa  of  tha 
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§  406  (339).  PnbUo   Safety ;   BolMwtiTi.  —  ITnder  authority  to 
make  police  r^ulacioos,  or  to  pass  by-laws  for  the  good  rule  and 

State  toacbing  the  Bubject  (as  Ur.  Jiu-  be  tqnnght  agahut  any  peison  abont  to 

ties  O^ouZd  shows  iC  to  have  beeu  in  T«ziu),  erert  a  wooden  buildiug  cautnu'jr  to  its 

it  uems  to  ub  to  be  presamptiTelj  author-  proviBioiis.     WsilpDu  v,  Hoore,  31  Wia. 

ized  bj  tt  general  grant  of  power  to  provide  WO  (187*);  b.  a  17  Am.  Eep.  iiS.    Lyon, 

for   the   safety   and   welfare   of   the  in>  J.,  aaya  that   "  eqnitj  will  not  lend  ita 

liabiCanta.  aid  to  enforce  by  iiganction  the  by-lawa 

A  power  to  tilahluh  fin  limUi  shovid  or  oTdinancee  of  a  uioDicipal  corporation, 

it  ttrUily  eonttrued  in  fovor  of  the  owuna  restraining  an  act,  unlesa  the  act  is  ahown 

of  bnildinga  which  ale  aaliject  to  be  re-  to  be  a  nniaance  per  m.    High  on  Injuno. 

moved.      LoniBville  c.  Webnter,  108  IlL  sec.  788  -,  Hudson  «.  Thome,  7  PHige,a81 ; 

«*.  Phillipa  «.  AUea,  41  Pa.  St.  *81." 

Ad  ordinance  e«tablishing  fire  limits  ■  In  MaaaacKtueitt,   on  the  other  hand, 

not  in  violation  of  the  FaurteailA  Ammd-  a  city  or  town  ia  held  entitled  Co  main- 

wienf  to  the  United  Statea  Constitution  ;  tain  a  bill  in  equity  to  prevent  the  carr^ 

nor    is    it   oppresaive,   nnreasoiiable,    or  ing  on   of  tradea  or  occnpationa  therein 

special  in  its  operation  ;  it  ia  not  an  nn-  which   are    intrinaioally    nuisancea,    eoit- 

warrantabla  delegation  of  power  to  muni-  trary  to  the  regulationi  which  the  town 

cipal  officeia.      Bx  parte   Flsice,   72  Col.  or  city,  by  delegated  authority  from  thb 

125.     An  ordinance  prohibiting  the  ereo-  legislature,  is  authorized  to  mabe.    Win- 

tion  of  wooden  buildings  within  pniscribed  throp  n.  Farrar  (offensive  trade),  11  AUen 

timita  does  not  violate  either  the  Consti-  (Mass.),  SB8.      So  where  a  statnte  pro- 

tatioa  of  Pennsylvania  or  the  Fourteenth  hibited  the  use,  in  cities  and  towna  of  ■ 

Ameodioent  to  the  Constitution   of  the  spedQad  size,  of  any  bmlding  not  then  so 

United  States.      Eliugler  r.  Bickel,  117  in  use,   for  cairying  on  the  basineu  tf 

Pa.  St.  8SS.     In  an  action  of  trespass  Uie  "  alaughtering  cattle,"   Ac.,   withoDt  tha 

officers  of  a  city  mayjuatifythedemolltion  permiBsion    of    the    mnnicipal    or    torn 

irfavroodeDbaildingin  coarse  of  oonatrnc-  authorities,  it  was  held  that  the  act  wm 

tion  in  violation  of  the  ordinance.     IMd.,  oonstitatioiuil  as  an  sxercise  of  the  polioa 

distinguishing  Fields  v.   Btokley,   96  Pa.  power,  and  that  the  town  or  city  might, 

St  SOS.  in  the  corporatt  name,  file  a  bill  in  eqnity 

A  court  of  equity  ui2I  not  ti^am  tht  to  restrain  the  use  of  a  bmlding  therein 

erection  of  a  vxUxUn  hiiiding  within  the  for   the   prohibited    purpose,   where  tba 

fire  limits  altbongh  such  erecriou  is  for-  reqnired  consent  of  Uie  local  autboritiea 

bidden  by  ordinance.     St.  Johns  (village  had  not   been  obtained.     Watettown  i^ 

of)  o.  McFarLan,  SS  Mich.  72  {1875);  s.  c.  Mafo,  109 Mass.  SOS  (1872) ;  a.  c  12  Am. 

20  Am.  Bep.  671.    Manion,  J.  says  :  "A  It«p.   S9t.    No  solid  reason,  in  the  an- 

court   of  chancery  has  no  jurisdiction  to  thor's  judgment,  exists,  why,  in  proper 

restrain   the    threatened   violation    of  a  caKs,   a  municipal  corpontioD  may  not 

village  ordinance,  nnleas  the  act  threat-  resort  to  a  court  of  equity  to  aid  it  in 

ened  to  be  dooe,  if  carried  out,  will  be  a  enforcing  its  pnblio   daties   to    preaerve 

Dnisance-  ...  If  a  proper  ordinance  was  the  health  and  property  of  the  inbabi- 

framed  with  an  appropriate  penalty,  we  tanta  ;  and  by  proper  coses  is  meant  thon 

thluh  the  nmedy  at  law  would  be  found  which  fall  within  some  recognized  bead  of 

adequate."      Compare    City    Council   a.  equity  juriediction.     AnU,  too.  ^76,  wAt. 

Louisville  Ac.  R.  R.  Co.  (Ala.),  i  Southern  In  Coniuctieui,  where  the  city  charter 

Rep.    626 ;    see   Forcheimer   «.    Port   of  authorized  the  eomtaon  ccancll  of  a  city 

Mobile  (Ala- 1,  lb.  112.  to  mahe  ordinances  to  protect  a  city  from 

Wluther  tlu  mimieiptUity  may  raort  to  fire,    and    to   establish    districts    within 

equity  to  aid  it  in  enjbreing  ita  publie  which  it  should  not  be  lawfal  withoDt  a 

dutiet :  Equity  will  not  enjoin,  at  the  in-  license  to  erect,    enlargf ,   or  pUce   any 

stance  of  the   municipality   itself,    even  wooden  building,   the  council  pessed  an 

vrhere  the  ordinance  directs  such  a  suit  to  ordinance  establishing  a  fire  district  and 
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government  of  the  corporation,  it  has  the  power  to  require  hoisivxiya 

inside  o/ stores  (usually  places  of  public  resort}  to  be  enclosed  by  a 

forhidding  the  ereation  oi  placing  of  mj  Where  the  ordinance  paMed  under  the 

woodeD   liuilding  therein,  without  liceuae  authority  above  referred  to  provided  that 

giveu  by  the  board  of  aldermen,  declaring  no    peraon    aball    baiLd  or   enlarge   any 

that  auch  building  should  be  deemed  a  buildiug  within  the  fire  limits,  without  a 

commoD    niiiaoQce,    aod    making  it  the  license   first  issaed  hj  the  fire  maraba], 

duty  of  certain  officers  after  reasonable  for  vhlck  a  Hcaue  fee  of  fifly  coHm  waa  n- 

notice,  to  abate  it ;  and  it  was  held  that  quired  to  be  paid,  it  was  held  that  the 

the  ordinauce  was  fully  authorized  by  the  license  fee  tbua  required  was  not  a  tctc- 

cbarter  and    was    reBscDable.      Hine    v.  nue  tajc,  in  any  proper  sense,  bat  rather  a 

Kew  Haven,  10  Conn.  17B(IS73).     In  the  reasonable    Earn   collected  of   the    party 

esse  of  a  building  erected  without  license  interested  for  the  purpoee  of  defraying  in 

withia  the  fire  limits  of  a  city  in  violation  part  the  expense  of  issuing  and  recording 

of  such  an  ordinance,  it  is  not  sufficient  the  license,  and  that  the  power  to  require 
reason  for  the  interference  of  a  court  of    auch  a  fee  was  conferred  by  the  charter 

equity  by  injunction,  at  the  insbmo)  of  the  by  intendment,  as  convenient,  if  not  essen- 

owner,  that  lie  had  obtained  the  consent  tial  to  foU  enjoyment  of  the  powers  ez> 

individually  of  a  majority  of  the  alder-  presaly  granted.     Welch  t>.  Hotcbkisa^  8S 

men,   notice  being  giren    Mm  that  the  Conn.  140  (1S72). 

board  when  in  seasion   might  refuse  its  Aa  to  lionise /«,  see  on^  sees,  3G7,  SG8; 

assent,  as  it  aflerwards  did  ;  nor  that  he  Einaley  n.  Chicago,  124  111.  SGS  {16S8), 

had,  after  placing  the  bnilding,  covered  holding  that  a  license  fee  may  be  exacted 

it  with  a  sheathing  of  iron  and  tinned  the  under  a  mere  power  to  regulate  a  calling 

roof,   before  proceedingB   were  instituted  or  business  without  express  power  of  taxa- 

against  him,   and   had  by  further  work  tion.     Such  a  fee  is  not  illegal  for  being 

upon  it  during  the  pendency  of  the  pro-  In  excess  of  the  ueceseary  or  probable  ex- 

feedings  made  it  snbstanttally  Gre-proof.  pense  of  issiung  the  license  and  inspecting 

The  city  authorities  were  considered  by  the  business.     In  Chicago  v.  Fhoeuix  Ins. 

the  court  to  be  the  proper  judges  aa  to  Co.,  128  111.  276  (1888),  it  was  held  that 

how   far  these   facta   should   affect  their  an   ordinance  prohibiting  foreign    insur- 

action.     The  court  expressed  the  further  auce  companies  from  doing  business  in  ■ 

view  that  the  prompt  enforcement  of  an  city,  without  taking  out  •  license  which 

ordinance    establishing   Sre    limits  in  a  called  for  the  payment  of  two  per  cent  of 

city  is  important  to  the  public  safety,  their  gross  receipts  from  buainesB  done  in 

and  a  court  of  ei^uity  ought  not  to  inter-  the  city,  was  not  sustainable  as  an  exercise 

fere,  in  a  case  like  lliat  before  the  court,  of  the  police  power  granted  to  the  city  by 

by  injunction   to  prevent   auch   enforce-  its  charter.     Kew  Orleans  «.  Great  South 

ment,  but  leave  the  party  aggrieved  to  Tel.  Ca,  40  La.  An.  41  ;  State  v.  Hilbert 

his  legal  remedy,  if  he  is  entitled  to  any  (license  fees  on  cars),  72  Wis.  184  ;  b.  0. 

remedy.     Nor  was  it  a  reason  for  the  is-  S9  North  West.  Rep.  S2fl.     Ptal,  chap,  on 

terference  of  chanceiy  that  the  bnilding  Taxation. 

erected  in  such  fire  limits  bad  become  real  Instance  of  a  want  of  power  t«  restrict 
estate,  since  it  had  become  hd  by  the  nu-  erection  of  wooden  buildings.  Hudson  •. 
lawfnl  act  of  the  owner,  and  wsa  inch  only  Thome,  7  Paige,  291  ;  Pye  •.  Peterson,  i 
in  the  most  technical  sense,  and  the  value  Tex.  312 ;  Alexander  e.  Greenville  T.  C, 
of  the  building  could  be  easily  ascertained  Si  Hiss.  flfiS  ;  approving  text.  Cities 
and  proved.  lb.  City  enjoined  at  instanee  may  constitutionally  be  authorized  to  pre- 
of  owner  from  such  au  enforcement  of  fire  vent  the  erection  of  icixxfai  6uiWmff»  in  c*r> 
limit  oniinance  as  would  violate  the  owner's  tain  portionsthereof.  Respublicas.  Dnqnet, 
legal  rights.  City  Council  c.  Louisville  S  Yeates  (Pa.),  4BS.  In  Wadleigh  v.  Gil- 
Ac.  R.  R.  Co.  { Ala. ),  4  Soath  Rep.  626.  man,  rvpra,  it  wan  decided  tbst  the  rtmoiKil 
Compare  Dunham  n-  New  Britain  (Conn.),  of  a  wooden  bnilding  to  the  prohibited  dia- 
11  At  Bep.  8S1.  trici,  oi  «Tea  from  one  part  of  the  diatrict 
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tailing,  and  closed  by  a.  trap-door  after  bnsineaa  hours  each  day.  It 
was  justly  regarded  as  a  reasonable  police  regulation  not  unnecea- 
sarily  interfering  with  private  rights.' 

§  407  (340).  PreMTTktioD  of  Oidar.  —  Power  "  to  prevent  dis- 
turbances and  disorderly  assemblages,  and  maintain  the  good  gov- 
ernment of  the  city,"  authorizes  it  to  take  measures  to  preserve  the 
peace  and  to  protect  the  lives  and  property  of  the  citizens,  and  the 
acts  of  the  city  in  procuring  a  loan  of  arms  and  giving  a  bond  for 
their  return  are  valid  and  binding  upon  it.*  Authority  to  preserve 
the  peace  and  quiet  of  the  place  authorizes  an  ordinance  forbidding 

to SDOtheT,  WM  tn  "erection"  within  the  nuice.     HineB  o.   Charlotte   (Mich.),  40 

mcatiiDg  of  the  term  "eredum,"  at  used  S.  W.  Rep.  333  ;  pod,  ch&p.  xiiiL 
in  the  ordiiuiiice.     "Ths  niischief,"  styi         >  Mayor,   &c   of   Sew  York   v.   Wil- 

IFtaton,  C.  J.,  "  did  not  coiisUt  in  the  act  liams,  IS  N.  Y.  502  (ISSS).     Johmi/a,  J., 

of  erecting,  hnt  in  the  continoance  of  the  obaervee  :   "  The  danger  ii  not  conRned  to 

erectioD.     The  ordinance  did  not  meddle  tike  oiraer  and  ordinary  occnponte  of  the 

with  ec«etioi)B  m  they  «taod  ;  this  woald  building.     The  ordinance,  in  that  respect, 

bave  trantcended   their  power.''    Differ-  rtands  on  the  same  footing  as  a  regulatioQ 

ance  between   "erecting"   and    "repair-"  prohibiting  ft  well  or  cistern  in  a  man'i 

iag."    Brady  v.  N.  W.  Ini.  Co.,  11  Mich,  yard  niiprotected  by  curb  or  cover,  the 

425,  446,  opinion  of  Campbell,  J.;   City  reasonableness   of   which    could   not    be 

Conncil  o.  Loaiavtlle  &c.  B.  Co.  (Ala.),  i  doubted.     In  case  of  Gre,  theea  openings 

South.   Rep.  SSe  ;   Carroll  «.  Lynchburg  would   tend    directly  and  powerfully   to 

(Va. ),  6  South   East.  Rep.   133  ;    Brown  allow  the  fire  to  extend  throng  all  parts 

r.*Hunn,  2l  Conn.  332  ;  Booth  n.  State,  4  of  the   building,  and  if  left  ODCoreted, 

Conn.  S5;  Tuttle  n.  Slate,  lb.  6S;  Stewart  would  also  tend  to  endanger  those  whom 

V.  Commonwealth,  10  Watts  (Pa.),  SOS.  duty  might  require  to  enter  to  effect  the 

Remedy  against   wrongnloer,   by   private  eitinguiahment  of  the  fire."     Faige,  J., 

action   id   faTor  of   an  a^joimng   owner  considered    the    ordinance    the   same  in 

specially  injured  by  a  violation  of  a  stat-  principle    ss    Era   laws,   prescribing   the 

ute  in  relation  to  the  prectiou  of  wooden  height,  thickness  of  walls,  and  materials 

buildings.     Aldrich  «.  Howard,   7  R.  T.  of  buildings  within  the  city. 
190.     See  index  — Fire.     Ante,  sec  109.  *  Stete  v.  Buffalo,  9  HUl  (N.  T.),  434 

A    municipal   corporation    baa    inherent  (1842)  ;  New  Orleuia  v,  Costallo,  14  I^. 

power,  independent  of  legislative  grant,  to  An.  37.     An  ordinance  agninst  diaarderlj/ 

forbid  the  erection  within  the  densely  built  eonduet  haa  no  reference  to  a  simple  tree- 

upperteof atown,  and  compel  therenmvat  pass  on  a  vacant  lot,  though  committed 

therefrom,  of  buildings  formed  of  combns-  in  an  attempt  to  assert  an  adverse  right 

tible  materials.      Monroe  r.  Hoffman,  29  to  ths  property.     Mobile  «■   Barton,    47 

La.  Ad.  SEI.     An  ordinsnce  prohibiting  Ala.  84  (1872).     A  municipal  legisIilJTe 

the  eredion  or  ettlargtment  of  any  bailding  body,  empowered  by  law  to  prohibit  ta 

except  with  brick  or  stone  ;  that  no  wooden  suppress  practices  against  good  marai$  or 

building  should  be  enlarged  without  a  per-  pHbCic  duaiey,  may,  by  ordinance,  pnniili 

mit  from  the  local  authorities,  was  sub-  the  utterance  of  pr^aiufon^uiTs,  whether 

tained,     McCloskey  o,  Kreling  (Cal,),  18  uttered  frequently  or  only  onoe  by  ths 

Pac.  Rep.  4SS  (1S88).    A  mnnicipality  is  same  person.    The  decision  of  the  council 

under  no  implied  or  ammon-lav)  liabitily  that  the  use  of  profane  langnage  is  against 

in  damages  for  a  loss  caused  by  a  fire  on.  frood  morals  will  not  be  judicially  reviewed> 

ginating  in  a  wooden  building  erected  aud  Delaney,  Inn,  a  CaL  178  (1S73). 
maiutained  in  known  violatian  of  an  ordi> 
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"all  disordtrly  ahmitiry,  daTidng,  &c.,  in  tbe   streets  and  pntilie 
places,"  thof^b  such  conduct  TioUtee  do  exiating  State  law.^ 

Mode  of  e?iforcinff  Ordirumas, 

§  408  (341).  In  BnBlBud ;  CItU  Aotiona  and  Complaints.  —  In  the 
old  corporations  in  England,  by-laws  were  usually  made  in  virtue  of 
their  implied  power ;  they  did  not  extend  to  matters  criminal  in 
their  nature,  and  could  only  be  enforced,  unless  by  virtue  of  a  stat- 
ute or  valid  custom,  by  fines,  or  pecuniary  penalties,  commonly  for 
a  small  sum,  aud  always,  or  almost  always,  in  a  fixed  or  certain 
amount.'  So,  by  the  Municipal  Corporations  Act  of  1835,  the 
council  are  empowered  to  make  such  by-laws  as  to  them  shall  seem 
meet  for  the  good  rule  and  government  of  the  borou^,  and  for  the 
prevention  and  suppression  of  all  such  nuisances  as  are  not  punish- 
able by  act  of  parliament  in  force  in  the  boroiigh,  and  to  appoint 
such  Jities  as  they  shall  deem  necessary  for  the  prevention  and  sup- 
pression of  such  offences,  with  the  proviso  that  no  fines  shall  exceed 
the  sum  of  five  pounds.'  The  act  provides  that  prosecutions  for  a 
breach  of  by-laws  made  under  it  shall  be  commenced  within  three 
months  after  the  commission  of  the  offence ;  that  the  chaige  shall 
be  made  on  oath ;  that  a  summons  shall  issue  and  be  served,  with 
power  to  the  mt^istrate  to  proceed  without  the  appearance  of  the 
defendant,  or  to  issue  a  warrant  for  his  arrest ;  that  if  convicted,  tilt 
penalty  shall  be  paid,  either  immediately  or  within  such  period  as 
the  magistrate  shall  think  fit ;  that  it  may  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  offender,  and  for  want  of  suf- 
ficient distress  the  offender  may  be  imprisoned  for  a  term  not  ex- 
ceeding one  month ;  the  imprisonment  to  cease  upon  payment  of 
the  sum  due.*  It  is  suggested  that  the  remedy  thus  prescribed  is 
cumulative,  and  will  not  debar  the  coiporation  from  availing  itself 

1  "WiiBhiiiBtoii  V.  Tnxik,  1  Jonea  (N.  C.)  hald  vulid.     Lam,  tx  parte.  It  dL  K1 -. 

Law,  436  ;   SUbi  «.  Debnam,   S8  N.  C.  8.  c.  18  Pao.  Bep.  677. 
712  i   State  V.   Cuntn,   S4   N.  C.   880  ;         ^  Gm  ■-  Wildsn,   Lntw.  1S20,  1S21 ; 

eonstTnctioD   of  ordinuicB  in   T«ip«ct  to  Wood  e.  Settl,  J.  Bridg.   1S9 ;  Piper  ■. 

distnrbiiiR  pnblio  pBM^e.  —  Chartmri,  St  Chappetl,  14  H.  Jb  W.  624  ;  BawIinsoD 

CbnrlM  n.  Ueyer,  58  Ho.  8S.    As  to  what  on  Corp.  665,  note.    Fott,  wr.  iH  el  nq. 

regalatians   of   thu  kind  ara  neccasiry.  Bee  pwt,  chapter  od   Hnnicipal   Coarta, 

"  much,"  ea^a  tbe  court,  "  moat  be  left  to  aects.  42e,  437,  432  tl  uq. 
the    Jndgment    and   dincretion "    of   the         *  S  and  6  Wm.  IV.,  chap.  Ixiri.,  aec 

corporate    acthontiea.       Wafjiinxton    n  BO.     AnU,  aecs.  S6,  SS6,  S87.   3B3 ;  pott, 

Frank.  1  Jonea  (N.  C.)  Law,  436  ;  aaU,  lec.  426. 

aec  31B ;   SUta  >.  Bill,    13  Ire.   |N.  a  *  G  and  6  Wm.  lY.,  chap.  Ixivi.,  »eo. 

Law),  37S :  pM,  chap.  xlii.     Ordinance  ISS;  aeoa.  187-103;  tupra,  aec.  266. 
prohibiting  the  visitiDg  of  gambliog  hooaes 
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or  the  usual  common-lav  mode  of  enforcing  a  by-law  by  action  of 
debt  or  aaaumpeit.^  But  the  point  seema  aot  to  have  bees  yet 
adjudged. 

§  409  (342).  Sams  ■nfajsot  — Aside  tcom  statutory  r^:ulation, 
the  general  method  of  enforcing  a  by-law  in  England  is,  as  just 
stated,  by  bringing,  in  the  name  of  the  proper  party  or  corporation, 
an  action,  in  the  proper  court,  against  the  person  who  has  violated 
the  by-law,  to  recover  the  peaaUy  which  it  imposes ;  and  this  action 
may  be  either  debt  or  asswmpait.  By  the  common  law,  assumpsit  may 
be  maintained  for  the  breach  of  any  duty  which  the  defendant  has 
been  legally  liable  to  perform  in  favor  of  the  plaintiff,  the  law  imply- 
ing a  promise  to  perform  the  particular  act,  and  hence  no  principle 
was  violated  in  holding  that  assumpsit  would  lie  to  recover  the  penalty 
of  a  by-law.  As  the  penalty  was  for  a  sum  certain,  and  was  con- 
sidered to  be  in  the  nature  of  liquidated  damages,  an  action  of  debt 
would  also  lie  to  recover  the  amount  of  the  penalty ;  but  where  the 
by-law  itself  provided  that  the  penalty  should  be  recovered  by  debt, 
then  that  form  of  action  alone  could  be  mEiintained.  But,  aside 
from  statute  authority  or  a  valid  custom,  it  was  not  competent  for 
the  by-law  to  provide  that  its  penalty  should  be  recovered  by  "  dis- 
tress and  sale  "  of  goods,  that  being  contrary  to  the  common  law.' 

§  410  (343).  Bame  anbjoot  In  Amerloa.  —  In  this  coifntry,  the 
courts  hold  that  where  the  mode  of  enforcement  is  prescribed  by  tlie 
charter,  that  mode  must  be  pursued;*  but  if  the  viode  or  form  of 

>  BavlinaaQ  on  Corp.    (Sth  ed.)  167,  318,  ptr  NaO,  S.  ;  BrooliTillB  v.  Qagle,  7S 

note.     Sea  Adlej  v.   Refves,   2  Muule  ft  Ind.  117  ;  mpra,  «rcs.  836-816. 
SeL  61 ;  Bodwie  v.  Feunell,  1  WiU.  233.         •  Weeks  b.  Fonnan,  1  Harris.  (N.  J.) 

Od  the  other  h&nd,  Mi.  Grant  is  of  opin-  237  (1837) ;  State  v.  Zeigler,  3  Vroom  (33 

ion   that  the  remedy  preBcribed   by  the  N.   J.  L),  363  ;  Ewbartbs  v.  Ashlej,  88 

act  U  eidosive,  and  sapersades  the  com.  IlL  177  (1864)  ;  Itnel  v.  JacksonTJlle,  1 

non-taw   remedy    of   debt  or  aasnmpeit  Seam.  (3  HI.)  290  ;  Williamsoti  n.  Com. 

for  the  amount  of  the  Gne  or  pmalty.  monwealth,   4  B.    Mon.   <E;.)  148,  IGl 

Onuit  on  Corp.   3S4  ;   tapra,   aecs.   337,  (1S43).      in  action  may  be  brought  for 

341.  the  fines  and  pennltiet  incnrred  for  the 

*  Willc.  164-ISl  ;  1  Saund.  PI.  &  Er.  violation    of   ordinances,   and    it   is  not 

683 ;  3  Wheat   Seiw.  1178 ;  2  Chitty  PI.  nemBiwry  that  the  fine  be  assessed  befora 

401,  where  form  of  declarntion  in  debt  ia  the  suit  is  hronght.    Eingv.  Jack  sod  ville, 

giTcn  ;   Adley  v.  Beeves,  3  M.  ft  S.  60.  2  Scam.  (3  111.)  306.     In  Weeks  v.  Fot«- 

The  Iawiii][diea  a  promise  on  the  part  of  man,  1  Harris.  (N.  J.)  237  (1837),  itwaa 

a  corporator  to  pay  all  penalties  incurred  held  that  although  certain  corporate  offi- 

for  his  Tiolation  of  by-laws  ;  and  if  the  oera  were  ex-ofieio  justices  of  the   peac* 

mode  of  enforcing  such  penalties  is  not  within  the  city,  with  ptjwerto  take  rogni- 

pointed    out,   the    cnrporatian    may    sua  lance  of  violations  of  by-laws,  they  could 

therefor  in  any  competent  court     Colum-  not  entertain  or  try  actions  of  debt,  to 

~     ~      ,3  Mill  Const.   (S.  C)  recover  a  debt  or  penalty  for  a  breach  of 
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action  is  not  prescribed,  then  the  recovery  of  the  penalty  or  fine  for 
the  violation  of  a  valid  municipal  ordinance  may  he  as  at  common 
law,  by  an  action  of  debt  or  assumpait,  or  where  these  forma  are  abro- 
gated, by  a  civil  action  in  substance  the  earue.^  And  where  such 
an  action  ia  brought,  the  proceeding  is  civil  and  not  criminal,  and 
the  rules  of  procedure  in  civil  cases,  unless  otherwise  provided,  are 
applicable  to  it'  The  penalties  to  ordinances  are  often  fixed  upon 
a  movable  scale;  and  this  would  appear  to  be  done  under  the  sup- 
position that  they  will  be  enforced,  not  by  a  common-law  action  in 
the  common-law  coui-ts  to  recover  the  amount  of  the  penalty,  but  by 
a  complaint  or  proceeding  before  the  proper  municipal  m^strate, 
who  will,  within  the  prescribed  limits,  determine  the  amount  of  the 
fine  or  penalty  to  be  paid,  by  reference  to  the  cireumstances  of  the 
particular  case.' 

au  onlinHDce,  although  it  ma  conceded  ftbleneffl  of  bd  ordinance  fixing  a  fine  vitli- 
ihat  they  bad  jurisdiction  of  the  gaan  in  the  prescribed  Btatntory  limit.  HayD«B 
criminal  proceeding  founded  upon  a  com-  v.  Cape  Maj,  50  N.  J.  L.  S5  ;  8.  c.  11 
plaint  or  iofonnation,  reBulting  in  what  U  Cent.  Bep.  67S.  If  the  atatute  nnder 
technically  called  a  oraniifuni,-  hat  qutort.  nbich  the  conviction  takea  place  applies 
Stipra,  sees.  336-353.  the  penalty  vith  certainty,  it  ia  illffi- 
I  EwbankB  v.  Afliley,  36  111.  ITS  (18S4);  cieiit  far  the  jostice  to  award  the  penally 
Israel  d.  Jackaonville,  1  Scam.  (2  lU. )  to  be  paid  and  applied  according  to  law. 
290;  Coatea  v.  Mayor,  7  Cow.  (N.  Y.)  Queen  v.  Barrett,  1  Salt.  S8S ;  The 
635,  flOg  {1827).  Unless  it  is  otherwise  King  v.  8e«le,  8  Eaat,  578  ;  The  Eing  «. 
provided  by  st«tut«  or  charter,  it  ia  con-  Thompson,  2  T.  R.  13  ;  The  King  v. 
aidered  that  corporations  have  an  inherent  Hyde,  21  L.  J.  Mag.  Cas.  9i  ;  Boothroyd, 
pQirnr  to  provide  for  the  recovery  of  a  In  n,  IB  M.  &  W.  1  ;  The  Queen  v.  Crid- 
penalty  by  an  action  of  debt  in  their  own  land,  7  E.  &  B.  8G3  j  The  Queen  c  John- 
courts.  Heaketh  v.  Braddocb,  S  Burr,  son,  S  Q.  B.  102  ;  see  also  The  Eing  v. 
1353;  Barter  e.  Commonwealth,  S  Pa.  Qlossop,  4  B.  &  Aid.  610;  Browuv.  Kichol* 
(Pen.  &W.)  263.  Where  a  city,  by  ordi-  son,  6  C.  B.  K.  a.  teS;  Seamen's  Hoa- 
nance,  requires  the  taking  ont  of  liceneea  pital  t>.  Liverpool,  4  Ex.  ISO ;  Wray  v. 
to  carry  on  business,  it  baa  no  right  of  EUia,  1  E.  &  E.  27S.  If  then  b«  an; 
action  for  the  amount  of  such  licenses  be-  material  variance  between  the  eenviction 
fore  they  are  taken  out,  but  is  confined  and  the  statute  as  to  the  appropriation  of 
to  enforcing  the  penalty  for  doing  buaineaa  the  penalty,  tlie  conviction  will  be  had. 
without  licpnao.  SanU  Cm*  v.  Santa  Griffith  p.  Hflrriea,  2  M.  &  W.  836;  Chad- 
Crtiz  R.  R.  Co.,  GS  Cal.  143;  «upm,  sec  dock  v.  Wilbraham  a  al.,  6  0.  B.  645; 
341.  Harr.  Munic.  Man.  (Canada),  5th  ed.  313, 
*  Th.  ;  Municipality  v,  Cutting,  4  La.  S14.  it  city  ordinance  prescribing  a  tenn 
An.  335  ;  Lewiston  e.  Proctor,  27  III.  414  of  imprisonment  whii:h  may,  but  does  not 
(I860) ;  Qnincy  D.  Ballance,  80  IlL  186  j  necessarily  exceed  that  authoriied  by  the 
Davenport  v.  Bird,  34  Iowa,  624  (1872)  ;  Constitution,  may  be  enforced  within  the 
Williamson  v.  Commonwealth,  4  B.  Mon.  consritntional  limit.  Keokuk  u.  Dresselt, 
(Ky.)  146,  161  (1843);  Jenkins  v.  Chcy-  47  Iowa,  567.  Ordinance  held  void  becausa 
enne,  1  Wy.  Ter.  237;  St.  Louis  v.  Vert,  tbefineorpenaltywaauncertain in  amount, 
Bl  Mo.  204  ;  Miller  r.  O'Reilly.  84  Ind.  the  provision  Vina  that  the  offender  should 
16S  ;  Brophy  v.  Perth  Amboy,  44  N.  J.  L.  be  fined  not  exceeding  five  dollara.  and  one 
217,  approving  text.  dollar  for  each  day's  neglect  tn  do  a  certain 
■  Ante.  aeca.  337,  941.  Conrt  held  not  act.  State  t>.  Rice  (N.  C),  2  Sonthea't. 
to  be  authorized  to  inqnin  bt«  the  reason-  Bep.  ISO. 
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§  411  (344),  nrntatn  of  Proooeding,  CiwU  or  Crlmto*!.  —  Where, 
instead  of  a  civil  action  to  recover  the  pecuniary  tine  oi  penalty,  the 
proceeding  is  in  the  nature  of  a  complaint  /or  the  violation  of  the 
ordinaTice,  this  has  sometimes  been  cousidereil  to  be  a  criminal  or 
qtiosi  criminal,  and  not  a  civil,  proceeding.  The  cases  on  this  sub- 
ject are  not  harmonioua,  but  the  diSorence  in  them  depends,  to  a 
large  extent,  npon  the  character  of  the  act  or  offence  charged,  the 
nature  of  the  charter,  and  of  the  l^ielation  in  the  particular  State 
AS  to  the  extent  of  jurisdiction  intended  to  be  conferred  upon  the 
municipal  authorities.^  The  Constitution  of  Geoi^'a  declares  that 
"trial  by  jury,  as  heretofore  used  in  this  State,  shall  remain  invio- 
lata"  It  was  claimed  that  the  legislature  could  not  constitutionally 
confer  on  the  city  couucil  the  power  to  pass  an  ordinance  inflicting 
a  fine  for  its  violation,  where  the  guilt  of  a  party  was  to  be  tried  by 
the  couucil,  without  a  jury.  The  court  held  that  the  objection  was 
not  sound,  observing  that  violations  of  ordinances  are  not  criminal 
cases  within  the  meaning  of  the  State  Oonstjtution,  and  "that,  inas- 
much as  the  right  of  trial  by  jnry  existed  in  England,  and  was 
secured  by  Magna  Charta,  and  municipal  corporations  in  that  coun- 
try enforced  their  by-laws  by  pecuniary  penalties  in  a  summary 
manjier,  and  the  same  right  being  conferred  upon  similar  corpora- 
tions in  this  State  anterior  to  the  adoption  of  the  Constitution,  and 
constantly  exercised, '  the  right  of  trial  by  jnry,  as  heretofore  used 
in  this  State,'  was  not  violated  by  the  city  council  of  Augusta,  by 
the  imposition  of  the  penalty  for  the  breach  of  the  local  police  rega- 
latious  of  that  city."  ' 

1  Wsyne  Connt;  n.  Detroit,  17  Uich.  R  H.  Charit.  (Oa.)  818;  Flint  River 
890;  People  v.  Detroit,  18  Mich.  445;  Steamboat  Co.*.  Foster,  6  G«.  1B4 ;  Fioyd 
Davenport  v.  Bird,  34  Iowa,  624  (1872)  ;  v.  Comrn'ra,  ftc,  14  Ga.  851 ;  anU,  oec 
CharleHton  v.  Oliver,  16  S.  C.  47.irhii:li  432  et  teq.,  and  notes  i  Kip  v.  PatenoD, 
WEB  an  action  for  carrying  on  buaineM  2  Dutch.  (X.  J.)  208  ;  Keeler  v.  MilliiJge, 
witboat  license,  in  which  the  municipal  4  Zab.  (34  N.  J.  L.)  142;  Shnrer  v. 
court  held  the  defendant  liable  "for  the  Momcnn,  17  Md,  331.  "Sutiimar;  con- 
■moont  of  the  license  and  penalty,  and,  victions  for  petty  olTences  agaiuat  stat- 
in defaalt  of  paytuent,  tn  an  impraoKnitnt  ntes  were  always  saetsiTjsd,  and  they  were 
of  thirty  dajrs."  The  eonrt  said  that  never  auppoaed  to  be  in  conflict  with  the 
"where,  as  in  this  case,  no  mode  of  en-  common-law  right  to  a  trial  by  jury." 
forcement  ia  preacribed  by  the  charter,  we  Per  SlroJig,  J.,  Byera  b.  Commonwealth, 
see  no  reason  why  the  mode  panued  in  42  Pa.  St.  89,  el  (1862).  In  the  case 
this  case  ie  not  aufflcient,"  citing  the  teU.  last  cited,  the  extent  of  the  right  of  jury 
See  cha|>ter  on  Municipal  Courts  po^',  trialat  common  law  ia  learnedly  enmiued 
sec.  427,  and  note,  sec.  432  et  »eq.,  and  by  Mr.  Justice  Strong.  See,  also,  Dun- 
notca ;  tupra,  sees.  847,  See,  368,  and  more's  Appeal.  62  Pa.  St.  374  ;  Rhiiies  it. 
Clark,  51  Pa.  St.  96  (1SS6).  Compare 
Plimpton  r.  Somerset,  83  Vt.  283  (1880); 
see  post.  Municipal  Court*,  sec.  482  ti  itq. 
J.,appTOTiD|[Li>wi).Co[nm'raof Pilobsge,  Hiftory  of   Courts  of  SnmDiajy  Jnrii- 
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§  412  (^5).  Bune  aabject.  In  MuBaahnMtto.  —  On  the  Other 
hand,  in  Massachusetts,  prusecutioiis  fur  L>reaches  of  by-Laws  or  ordi- 
naDOea  made  to  enforce  police  r^ulationa  are  regarded  aa  siiAaian- 
tiaUy  public  prosecutions,  and  iu  such  prosecutions  it  is  competent, 
though  cuitlesised  not  to  be  very  just,  to  disallow  the  defendant 
costs.  Applying  this  doctrine,  it  is  held  that  a  statute  providing 
that  prosecutions  for  violations  of  city  ordinances  in  the  name  of 
the  Sbtte  or  commonwealth  is  not  unconstitutional,  notwithstanding 
the  result  is  that  the  defendant  does  not  recover  coste  on  acquittal.' 

diction  in  England  and  extent  of  their  Similar  aburvstioiu  in  relation  to  maliiDg 
powers  uuder  the  Summary  Jarisdiction  sidewallcs.  by /bnf,  J.,  in  Paxsoni'.  Sveet, 
Act  of  1879,  Bee  1  Stepben,  Hist,  of  Grim-  1  J.  3.  Green  (S.  J.),  SOD  (1S32).  So,  ia 
inni  Law,  chap.  iv.  A  statute  reqairing  New  SampAirt,  a  public  pi>aa«cntion  for 
security  for  costs,  ia  prosecutions  for  as  offeuce  msde  penal  by  a  city  ordinance 
"penal  statutes,"  does  not  era  brace  pros-  because  of  itH  supposed  evil  conaeqoeneea 
acutions  under  city  ordinances  wbich  im-  to  society  —  as,  for  example,  the  offence 
pone  peaalties  for  their  violation,  such  of  nnlawfull;  keeping  a  bowling-alley  — 
ordinances  not  being  "statutes"  witliio  is  considered  to  be  a  criminal,  and  not  a 
the  meaning  of  the  fii;t  IjCwiston  v.  civil,  proceeding.  State  v.  Steams,  11 
Proctor,  27  111.  «i  (1860);  B.  P.  Quincy  Fost.  (31  N.  H.)  109  (1856J.  Id  ^la- 
v.  Ballance,  30  lit.  185.  Further,  as  to  banta  such  a  prosecution  is  considered 
the  nature  of  the  proceeding  and  kind  of  pioti  criminal,  and  the  defendant  cannot 
process.  Alton  v.  Kirach,  68  111.  261  testify  in  bis  own  behalf  as  he  may  in  a 
(1873);  and  see,  also,  Municipality  t,  civil  action.  Habile  v.  Jones,  12  Ala. 
Catting,  4  La.  An.  3S5 ;  Ewbanks  n.  BSO  (18SS);  Fink  v.  MUwankee,  17  Wis. 
Ashley.  36  111.  177;  Wayne  County  26  (1SS3),  is  decided  upon  the  basis  that 
e.  Detroit,  17  Mich.  890 ;  People  o.  De-  a  prosecution  of  a  party  for  the  violation 
trait,  18  Mich.  445,  construing  the  phrase  of  a  city  ordinance,  where  the  penalty  is  a 
"penal  laws,"  as  nsed  in  the  Midiigiui  fine,  is  a  criminal  prosecution  to  wbicli 
Constitution.  Phrase  "municipal  line,"  the  Bill  of  Bights  applies,  which  declana 
in  the  Constitution  of  California,  con-  that  "in  all  criminal  prosecutions,  the 
strued.  People  v.  Johnson,  30  Cal.  B3  accused  shall  be  entitled  to  demand  the 
(I8S0).  Violations  of  ordinances  impos-  nature  and  cause  of  the  accnsation  against 
ing  fines  and  penalties  are  in  the  niUure  him."  But  a  princijile  so  broad,  it  is  be- 
(/  torit,  and  actions  for  each  violations  lisved  hy  the  author,  can  hardly  be  main- 
may  be  prosecuted  against  one  or  moro  tained  where  the  act  cfaarged  is  not  a  crime 
of  the  offeniling  parties  ;  they  nee<l  not  all  at  common  law  or  in  its  essential  nature. 
be  joined.  Jacksonville  v.  Holland,  19  See  chapter  on  Municipal  Court*,  ptM. 
111.  271  (1857).  The  defendant  in  such  In  Indiana  tn  action  to  recover  the  pen* 
a  prosecution  cannot  mise  the  question  alty  of  a  by-law,  thangh  *  warrant  for 
whether  the  charter  of  the  city  is  forfeit-  the  arrest  of  the  defendant  be  tsaned  and 
ed.  Whalin  v.  Macomb,  76  III.  i9  (1374).  served,  a  consideml  t«  be  a  i:ti>i^  mil,  and 
1  Goddard,  In  re,  18  Pick.  (Mass. )  504  governed  by  the  mles  of  pi»ctice  in  such 
(1335);  Commonwealth  d.  Worcester,  3  suits.  Goshen  v,  Croiton,  34  lud-  239 
Pick.  (Mass. )  462.     "  If,"  says  Chief  Jus-  (isro),  and  notes. 

tiue  S'mw,  iu  the  case  first  cited,  "the  In    Emporia  i>.  Tolmer,   12  Ean.  fl2S 

prosei-Ution  were  to  enforce  a  yrivaie  right  (1874),  it  was  decided  that  the  provision 

by  tlie  city,  there  would  be  weight  in  tha  of  the  Constitution,  that  all  proaecatious 

nlyection,  and  it  vould  staud  on  different  shall  be  in  the  name  of  the  State,  did  not 

grounds."     16  Pick.  508  ;  see  Common-  include  ptvsecutions  by  a  mnnicipelity  in 

wealth  e.  Oay,  G  Pick.  (Mass.)  44  ;  Com-  its  own  courts  for  a  violation  of  its  ordi- 

monwealth  v.  Fahey,  S  Cuah.  (Mass.)  40S.  nances,  and  that  such  proaeoutiMW  might 
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§  413  (346).  Mod«  of  plaadluK  OrdlnuiMB.  —  The  coarts,  unless 
they  are  the  courte  of  the  muuicipality,  do  not  jvdidaUy  notice  the  ordi- 
nances of  a  municipal  corporation,  uoless  directed  by  charter  or  statute 
to  do  80.*  Therefore,  such  ordiuaucefi,  when  sought  to  be  enforced  by 
action,  or  when  set  up  by  the  defendant  as  a  protection,  should  be 
set  out  or  stated  in  substance  in  the  pleadiug.  It  baa  been  some- 
times decided  that  it  is  not  sutBcieut  that  they  be  referred  to  gener- 
ally by  the  title  or  section.  It  is,  however,  believed  to  be  sufScient, 
in  tha  absence  of  special  legislative  provision  prescribing  the  manner 
of  pleading,  to  set  forth  the  l^al  substance  of  that  part  of  the  ordi- 
nance alleged  to  have  been  violated,  it  being  advisable,  for  purposes 
of  ideutification,  to  refer  also  to  the  title,  date,  aud  seotion.  The 
liberal  rules  of  pleading  and  practice  whiah  characterize  modem 
judicial  proceedings  should  extend  to,  and  doubtless  would  be  held 
to  embrace,  suits  and  prosecutions  to  enforce  the  by-laws  or  ordinances 
of  municipal  corporatious.' 

be  in  the  name  of  the  innniciiMUt;.    Bnt  nox"*  Cue,  1  Vent  19S  ;  B«rber  Surgeosi 

In   Neitxel    tr.   ConcordU,    14    Ken.   140  p.  PeUon,  2  Ley.  SS2  ;   N'orris  e.  Sup*, 

(1875),  it  iru  held,  without  profeaung  to  Hob.  211.     In  Conboj  t.   Iowa  City,  2 

OTemile  the  preTione  decision,  thata  pros-  Iowa,  90,  it  waa  held  that  the  nwjor,  on 

ecution  in  a  manicipol  eonrt,  nnder  e  city  whoni  irei  conferred  eiclnstTe   juriedic- 

otilinHnce,  for   >  mttter  mide  penal   by  tion  of  the  violation  of  the  ordinances  of 

the  lawa  of  the  State  or  because  of  ita  aril  the  city,  waa  authorized  to  lake  judicinl 

oonsaqaRDoaa,  was  a  criminal  proceeding,  notice,  ex  officio,  of  the  city  ordinances. 

Whether  the  mle  would  be  the  aante  if  Tha  provisian  of  a  city  charter  that  its 

the  prosecution  wis  to  enforce  a  private  published  and  printed  ordinances  shall  be 

right  of  the  city,  the  court  left  open  for  received  in  evidence  ia  all  courts  without 

further  conrideration.     Ante,   sees.   366-  proof  does  Dot  dispeose  with  the  neces- 

369 ;  po^  sees.  420,  432.  aity  of  making  them  part  of  the  record  in 

'  See  ante,  sec  83.     Elizabeth  town  t>.  order  to  briug  them  to  the  knowledge  of 

Leffler,  2S  111  90;  Ifoeney  d.  Eenuett,  19  an  appellate  court.     Cox  c  SL  Louis,  11 

Mo.  SSI  (ISSi);  NswOrieanse.Boudra,  14  Ho.  431  (IS4B)i  New  Orlctmsv.  Boadro, 

U.  Ad.  SOS  (18se) ;  Harker  v.  Mayor,  17  14  U.  An.  303  (1859). 
Wend.  (N.  Y.)  199   (18S7)  ;  Case  o.  Mo-         »  Harker   b.   New    York,    17    Wetid. 

bUo,  30  Ala.  538  (1867);  People  e.  Mayor,  (N.  Y.)  199(1837).     Tert  cited,  Emporia 

Ac.  of  New  Toii,  7  How.  Pr.  R.  (K.  Y.)  «.  Voltner,  12  Kan.  822,  628  (1874).     See 

SI  (18S1);  Cox  D.  St.  Louis,  11  Mo.  431  Stoken  v.  Corporation  of  Hew  York,   14 

(1848);    Garvin  o.   Walla,   8  Iowa,  286;  Wend.  (N.  Y.)  87;  Mooney  v.   Kennett, 

Goodrich  B.  Brown,  30  Iowa,  291  (1870);  39  Mo.  SBl  (1854)  ;  Austin  v.  Walton,  88 

Anrtin  d,  Walton,  flS  Tex.  S07  ;  Wheeling  Tex.  607 ;  ante,  sec.  358,  note.    In  justify- 

V.  Black,  2C  W.  Va.  206  1  People  «.  Bu-  ing,  tha  defendant  must  set  out  in  his  plea 

chantn,  1  Idaho,  681.     In  England,  when  or  answer  tha  ordinance,  or  so  much  therpof 

an  action  on  a  by-law  founded  on  a  cus-  as  will  show  on  what  the  defence  rests, 

torn  is  brought  in  a  court  of  the  munici-  lb.  ;  Keelcr  v.  Milledge,  4  Zabr.  (24  N.  J. 

pality  the  court  will  take  judicial  notice  I^)  142  (1857).     It  is  sufficient  to  set  oat 

of  it,  but  in  an  action  in  the   Superior  the  substance  of  that  part  of  the  ordinance 

Courtt  the  custom  and  the  hy-kw  must  which  has  been  violated,  with  a  reference 

be  set  out,  for  these  courts  will  not  take  to  the  title,  date,  and  spction.     B.     Ap- 

notice  of  them.     Willc.  166,  pi.  403  ;  lb.  proved.  Kip  b.  Paterson,  2  Dntch.  {N. .?.) 

173,  pi.   428 :   Ih.   178,   pi.   425 ;   Brad-  388.     Hearty,   the  by-law  or  its  sub- 
VOL-  I.  —  81 
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§  414  (347).  RvqnialtM  of  Cotiiplaiitt>.  —  Uoder  a  charter  au- 
thorizing "  complaint "  to  be  made  of  the  violation  of  ordlDances,  bub 
not  prescribing  the  mode  or  requisites,  a  complaint  ia  not  in  the 
nature  of  an  information  by  a  common  informer,  and  the  same 
strictness  is  not  required  as  in  an  information  or  indictment  "  It 
is  sufficient  if  it  sets  out  with  clearness  the  offence  charged,  and  the 
substance  of  that  part  of  the  ordinance  which  has  been  violated, 
with  a  reference  to  the  title,  dat«,  or  section."  * 

stance  shonld  be  set  fortb.  Case  t.  Mo-  alleged  to  be  Tiolated,  but  refen  onl;  to 
bilv,  30  Ala.  538  (13ST);  Charleston  v.  the  number  of  the  section,  the  validity  of 
Chur,  2  Baile;  (S.  C),  164.  B;-1bw  Uin ordinance  whs  preauni^.  Frankrorttt. 
need  not  ba  pleaded  in  full;  complaint  ia  Angbe  (Ind.),  16  S.  £.  Rep.  802.  In 
gufficieot  if  it  refers  to  the  ordinance  and  North  CkiTolina,  it  is  held  not  to  be  um««- 
allej{ea  facta  showing  a,  violation  thi^rrof.  aary  to  aet  forth  an  ordiiuince  alleged  to 
lAiit,  Ex  parU,  76  Cal.  687  ;  8.  c.  18  Piic.  have  been  vioiatad ;  it  is  guffident  to  refer 
E.'p.  677;  infra,  see.  ili,  note.  Defective  to  it  by  indicia,  pointing  it  ont  with  re»- 
{'Wling  of  an  ordiuance  held  to  bewaived  sonable  certainty.  State  v.  Cainan,  04 
by  K  plea  of  not  giiilly  and  going  to  trial  N.  0.  880.  Unless  required  by  law  or 
oil  the  oi^rits.  State  D.  Becfau^  21  Mino.  ontioauce  a  complaint,  nel  vniier  oatA, 
47.  Id  Baf/lanii,  the  bj-law  itself  must  will  oat  necessarily  ritiate  the  procerd- 
lie  fully  set  out  in  an  action  of  debt  upon  ings  if  the  magistrate  has  Jurisdiction  of 
It,  and  not  by  way  of  recital  ;  but  in  (U.  the  subject.  Alton  v.  Eirsch,  88  111.  261 
(umpnf  upon  the  same  by-law,  latitude  ia  (1873).  Several  breaches  of  an  ordi> 
allowed.  Willcoct,  173,  pi.  12G.  But  in  naoca  may  be  sued  for  in  one  rait,  if  the 
this  country  it  is  said  that  "  it  is  not  ne-  judgment  does  not  exceed  the  amount  of 
cessary  to  hold  to  the  strii!Ciiesa  anciently  the  magistrate's  jurisdiction.  Hensoldts; 
required."  Keeler  v.  Milledge,  4  Zabr.  Petersburg,  63  JU.  Ill  (1872).  Where  a 
(24  N.  J.  L.)  142.  In  UisKiuri  by  itat-  charter  provides  that  '*a  watnnt  shall 
ute,  lines  and  penalties  accruing  to  any  issue  in  favor  of  a  city  ,  .  .  for  a  viola- 
town  nay  be  recovered  by  civil  action  ;  tion  of  any  ordinance  when,  Ac.,  or  upon 
but  the  complaint,  while  it  need  not  eon-  afBrmation  by  the  city  attorney,  there  ia 
tain  all  the  requisites  of  an  indictment,  no  aothority  for  a  deputy  city  attorn^ 
must  specify  the  ofience  with  reasonable  to  swear  to  a  complaint ;  power  thna 
crtninty.  St.  Lonia  v.  Smith,  10  Ho.  provided  roust  b«  exercised  by  the  d^ 
438.  This  is  the  tme  rule.  Hence  a  attorney  in  person."  Kansaa  City  v.  Flas- 
complaint  charging  only   that   "  the  de-  agan,  68  Mo.  22. 

fendant  committed  an  offence  [naming  it]  '  Eeeler  v.  HilIedg^  4  Zabr.  (24  N.  J. 

contrary  to  an  ordinance  of  the  town  "is  L. )  142  (1867).     Approved,  Kip  r.  Pater- 

inaufEcient.      Memphis  v.   O'Connor,   G3  son,  2  Dutch.  (N.  J.)  298  ;  City  Council 

Mo.  468  (1873).    So  a  charge  that"  the  de-  «.  Seeba,  4  Strob,  (3.  C.)  I«w,  319  ;  Com- 

fpndant  knowingly  associated  with  thieves  monwealth  v.  Uesn,  Tliscfa.  (Maas.  Cnm. 

previons  to  August  21,  1871,"iatoovsgne,  Cas.)  8fi.     Compare  Fink  v.  Uilwanke^ 

no  place  being  named  and  the  names  of  17  Wis.  23  (186S|  ;    see,   also,  Common- 

tbe  thieves  not  being  given.     St.  Lniiis  v.  wealth  v.  Bean,  It  Gray  (Mass.),  52  ;  Deiti 

Fitz,   63  Mo.   S82   (1873).     In   Ijidiana,  v.  City,  1   Col,  323  ;  Napman  p.   People 

b^rnre  the  act  nf  1867,  it  was  necessary  to  IB  Mich.  863  (1869);  Goshen  r.  Croiton, 

file  with  the  complaint  a  copy  of  the  ordi-  84  Ind.  239  (1870) ;  Frankfort  v.  Anghe 

nance  or  section  thereof  alleged  to  have  (Ind.),  IE  N.   B.  Bap.  803;  Whitson  v. 

bpen  violated.     Green  v.  Indiannpolia.  26  Franklin,  34  Ind.   392  (1S70)  ;  State  r. 

Ind.  490;  Whitson  v.  Franklin.  84  Ind.  392  Cainan,  94  N.  C.  8B0  ;  Nodine  v.  Union, 

(1870).       On   demurrer   to  a  complaint  13  Oreg.  687.     Where  the  process  did  not 

which  do«8  not   set   out  the    ordioancs  atata  what  ordinance  had  bean  violated. 
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§  415  (348).  Same  Biit^sot. — In  an  action  or  proceeding  to  re- 
cover a  penalty  for  the  violation  of  a  by-law  or  ordinance  of  a  oor^ 
poratioQ,  the  declaration  or  complaint  should  state  fads  which  make 
the  liability  of  the  defendant  distinctly  to  appear.'     And  regularly, 

nor  the  time   or  manner,  the  pniceedingt  p«r»oa  U  deprived  of  his  liberty  witbont 

Tere  held  dafective.     State  v.  Trenton,   7  due  procaai  of  law,  and  because  his  right 

Yroom   (SB   N.  J.  L.),   383;   Henderson-  to  trial  b;  joiy  ia  inraded.    The  court  dis- 

Title  V.  HcHina,  82  M.  C.  S33.    The  com-  tinguiBh  between  aa  aiT««t  oE  tbit  liiud 

plaint  need  not  itate  the  nnmber  of  the  and  where  the  pnrpoaa  of  the  arreat  is  pre- 

nction  vioUted.       Meyer   d.   Bridgeton,  UminiLr;  to  and  contemplateaajudicial  ex- 

8  Vroom  [37N.  J.  L.)  100.  Theonlinance  amiuatioo.     Judson  v.  Beordon,  IS  Minn, 

need  nat  be  recited  ui  full.    Emporia  v.  181(1871).     Under  the  charter  of  Newark 

Tolmer,  1 S  Kan.  S22  (1371)  ;  QoMthwaite  a  riolator  of  an  ordinance  of  that  city  cbd- 

V.  Hontgomerj,  60  Ala.  48S  (1S74)  ;  St.  not,  withoat  bia  consent,  be  brought  into 

Loniti  V.  Smith,  10  Mo.  438.     Supra,  sec.  court  for  triil,   unleee  by  a  warrant  or 

4IS,  and  note.     An  allegatioii  in  a  plead-  summons.     Newark  v.  Murphy,  *0  N.  J.  , 

ing  that  an  ordinance  was  duly  paaaed  L.  U&  ;  anU,  seca.  SIO,  211  ;  MiCthell  v. 

held    to   imply,    by    necessity,    that   all  Lemon,   34  Md.  176    (1870);  Butolph  e. 

essential   antecedents  for  its  legal  eDac^  Blust,  G  Lansing  (N.  Y.),  84  (1S71).    Es- 

ment  had  tieei]  observed.     Becker  tr.  Wash-  qnisitea  of  uarranfs  for  the  violation  of 

iiigton,  94  Ho.  375  (I8SS).     By  statute,  municipal  ordinances.     White  «.  Waek- 

prosecutioni    for   the    Tiulations   of    the  in^n,    3   Cranch   Cir.   C.    837.     Other 

ordinances  of  Boston  may  be  prosecntn]  cases :     lb.   366  ;     lb.   4GS ;    4    Cnincli 

in  the  name  of  the  commonwralth ;   and  Cir.   C.   lOS  ;    lb.     683  ;    Prelle  v.   Uc< 

it  in  decided   that    in   a  complaint   for  Donald,  7   Kan.  426  (1871).     A  penalty 

aoch  a  Tiolation  it  is  not  sufficient  that  it  cannot  be  imposed  without  notice.     Alex> 

concludes  "against  the  form  of  the  by-  andriav.  Bethlehem,  6  Dutch,  (t!,  J.)  375, 

laws  of  the  said  city."  but   it  mnst  con-  377.     Sufficiency  of  notice  to  the  accused 

elude  also  against  the  form  of  the  statute,  under  special  charter  prorisiona,  Keeler  o. 

Commonwealth   v.  Gay,   S   Pick.  (Mass.)  MUledge,  i  Zabr.  (24  N.  J.  L.)  142.     " 


1  (1S27)  :  Commonwealth  i.  Worcester,  sentials  of  mmmarii  ennvidiimt.  Com- 
3  Pick.  (Hose.)  483  (182D).  Complaint  monwealth  v.  Borden,  61  Pa.  St.  272. 
must  be  in  the  name  of  the  tressarcr  of  the  '  SHund.  PI  A.  Et.  S24  ;  Comyns  Dig. 
city  or  town,  and  not  in  that  of  the  com*  tit  Pleader  (2  W.  11);  Feltmakers  «. 
monwealth,  for  violation  of  health  ordi-  Dsvia,  1  Bos.  h  Pul.  B8  ;  Piper  v.  Chap- 
nances,  since  the  statute  of  1349.  Ch.  pell,  14  M.  1  W.  623  ;  Cane  v.  Mobile,  30 
ccKi.  SBC.  7  i  Commonwealth  s.  Fahey,  6  Ala.  538  (1857) ;  Contea  r.  Mayor,  7  Cow. 
Cash.  (Mass.)  408  (1S50).  Policemen,  {N.  Y.)  685.  608  (1327),  where  the  sub- 
marshals,  and  other  officers  of  a  municipal  stance  of  a  declaistion  in  debt  is  given  ; 
corporation,  where  such  a  course  is  not  re-  Charleston  c.  Chur,  2  Bailey  {S.  C),  161; 
pugnant  to  the  Coustilution  or  general  law  Krickle  v.  Commonweallh,  1  B.  Mon. 
of  the  State,  may  be  empowered  by  an  (Ky,)  361  (1841).  Pleader  need  not  neg- 
ordiusnce  to  arreal  offhtders  tmlhoul  umr-  ative  exception  in  a  proviso  to  the  en- 
rin/,  for  breaches  of  ordinances  committed  acting  clause  of  an  ordinance  or  in  a  sub- 
in  their  presence.  Bryan  c.  Bates,  15  111.  sequent  section,  this  beiii);  a,  mntter  of 
87  ;  Main  o.  McCarty,  15  HI.  442  ;  State  defence.  Lynch  r.  People,  16  Mich.  472 
E.  Lafferty,  6  Hamng.  (Del)  491.  JnU,  (1868).  See  Roherson  p.  Umbertville,  9 
sees.  210.  211.  A  city  ordinance  provid-  Vroom  (38  N.  J.  L,),  69  ;  McOear  v. 
ing  that  any  person  who  abflll  refuse  to  Rridgeton,  4  Vrc»m  (33  X.  J.  L.),  213 ; 
obey  an  order  at  a  fire  giveu  by  any  officer  Forwell  ti.  Smitli,  1  Harr.  (N.  J.)  133. 
duly  antlioriited,  "  may  be  arrested  and  The  conWction  must  be  for  the 
detained  in  custody  until  lliefire  «  exlin-  fence forwhichtliedef-ndan 
ffuiAed,"  a  uncoDstitntional,  because  the  Colnmbos  v.  Arnold,  30  Oa.  617. 
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as  before  stated,  the  by-law  should  be  set  forth  or  its  substance 
stated,  as  well  as  the  breach  and  the  pIaiDtifi*s  right  to  sue  for 
the  penalty.  But  where  the  charter  or  oiganic  act  of  tlie  coipora- 
tioa  will  be  judicially  noticed,  it  cannot  be  necessary  to  set  out, 
as  it  has  been  held  to  be  in  England,  the  authority  of  the  corporation 
to  make  the  by-law.^ 

§416  (349).  Aotton  In  CoipoTAt*  RuDft :  FreBortbad  fiCetliod  to  b« 
•trlotly  followed  ;  Demand ;  NoUoa. — Where  the  penalty  is  given 
in  general  terms,  it  is  understood  to  be  to  the  use  of  the  corporation, 
and  the  action  or  prosecution  must  be  by  and  in  the  name  of  the 
corporation.^  In  £ngland,  it  was  the  practice,  in  many  cases,  to  ap- 
point in  the  by-law  the  penalty  to  be  sued  for  in  the  name  of  the 
chamberlain,  treasurer,  or  some  other  officer  of  the  corporation ;  and 
though  the  power  of  thus  suing  for  the  penalty  could  not  be 
given  to  a  mere  stranger,  yet  it  was  not  absolutely  necessary  that 
the  penalty  should  be  given  to  the  corporation,  but  it  might  be 
given  to  the '  informer.  '  Whenever  the  mode  of  enforcing  obedi- 
ence to  a  by-law  is  prescribed  by  such  by-law,  that  mode  must  be 
strictly  pursued,  and  the  plaintiff  (where  the  rules  of  common- 
law  pleading  prevail)  must  be  the  party  to  whom  the  penalty  is 
given.  Where  it  is  given  to  the  chamberlain  for  the  use  of  the 
corporation,  the  action  must  be  in  the  name  of  the  chamberlain,  and 
not  in  that  of  the  corporation.  And  when  the  chamberlain  may 
sue,  he  need  not  set  out  his  election  or  appointment,  but  may  aver 
generally  that  he  is  chamberlain,  and  set  forth  his  right  to  sue  and 
to  recover.*  Unless  the  ordinance  show  that  it  was  intended  that  no 
action  for  a  penalty  should  lie  without  a  previous  demand,  it  is  not 
necessary  to  aver  one."  Nor  is  it  necessary  to  aver  that  the  de- 
fendant hod  notice  of  the  ordinance,  for  this  is  conclusively  pre- 
sumed with  respect  to  all  on  whom  it  is  binding." 


I  Norrii  V.  Staps,  Hob.  Sll.  *  Huris  o.  WakemaD,  Say.  254  ;  Ex- 

*  Bodwic    B.  Fennsll,    1    Wils.   233 ;  eter  d.  Starrc,  2  Show.  169.     Undar  con- 

Vintnere'    Co.   v.   Vaseey,    1   Burr,   235;  Btituent  act,  town  tnaaurer  held  entitled 

GloTsr,  313  ;  2  Eyd,  1S7  ;  Graves  r.  Col-  to  aae   in  hia  own  name    for  peoaltiea. 

by,  »  Ad.  &  El.  356  ;  Williamaon  b.  Com-  Watts  v.  Soott,  1  Dbt.  (N.-C.)  201;  Com- 

monwenlth,   4   B.   Mon.   (Ey.)   146,    151  monwealth  r.  Fahey,  G  Ciish.  <Uan.}  408 

(1843)  ;  artie,  rhap.  viil  (1860), 

"  01over,313,  314,  316;  Feltmakers' Co.         •  Butchsn'  Co.  r.  Ballock,  S  Bos.  &P. 

«.  Davis,  1  B.  &  P.  101;  Bodwic  v.  Fco-  484,  437. 

dbU,   1  Wile.  233 ;  Totterddl  r.  Glazby,         <  London  e.  Bernudiston,  1  Ler.  IS ; 

2   WUs.   26fl  ;   Healtoth  v.    Br«ddock,   3  Jamos  v.  Putney,  Cio.  Car.  4B8. 
BoTT.  1848;  Wood  v.  Searl,  Bridg.  UI ; 
Gnves  b.  Colhy,  e  Ad.  &  EL  35e. 
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§  417  (350).  Moda  of  Prooadnre,  Dafenoas,  Bvldenoa,  &o.  —  Iq 
prosecutiona  to  enforce  ordinanoes,  the  ordinary  rules  of  evidenct 
apply,  except  eo  far  as  specially  modified  by  statute ;  and  it  is  not 
competent  for  a  municipal  corporation,  without  express  authority, 
to  make  or  alter  the  rules  of  evidence  or  of  law.'  It  is,  however, 
competent  for  a  city  to  orovide  by  general  ordinance,  after  suit  com- 
menced to  recover  a  penalty  for  acting  without  a  license,  that  the 
granting  of  a  license,  though  by  its  terms  it  takes  effect  from  a  day 
previous  to  the  commission  of  the  offence,  shall  not  (as  might 
otherwise  be  the  case)  release  or  waive  the  penalty} 

§  418  (351).  Coii>oTat«  lEbdatanoa  not  to  ba  qnaatlonad  In  aaoh 
aottona.  —  In  proceedings  to  enforce  ordinances,  the  illegalily  of  the 
corporate  oiyanixation  cannot  be  shown  to  defeat  a  recovery ;  in 
such  a  collateral  proceeding,  evidence  that  the  corporation  is  acting 
as  such  is  all  that  is  required.^ 

§  419  (352).  RatUoatlon  of  lUeEil  Ordinanoea  bj  LagbUturfl.  — 
The  legislature  may  ratify  ordinances  not  otherwise  binding;  and 
offenders  should  thereafter  be  prosecuted  under  the  ordijumces,  and 
not  under  the  validatiag  act.* 

'  Citf   CooDcil  •.    Dunn,   1   McConl  irhat  its  offican  had  doIl^  vill  voA  an 

(3.  C),  SS3  1  Fitch  V.  Pinckard,  4  Scam,  estoppel.     Martel  v.  East  St.  Louu,  91  III. 

(G  111. }  78.     The  defendaat's  admisaion  of  67  ;   Rob;  v.   Chicago,  61  IlL  117  ;  Chi- 

a  violation  of  an  ordinance  ia  competent  cago,   R.   L   &  P.   R.  Co.   v.   Joliet,   79 

evidence.    Colnmbin  v.  Haniaon,  S  Coast  111.  89  ;  Lofi^  Count;  n.  Lincoln,  81  tlL 

B.  (S.  0  213(1818).  166. 

>  City   Council  B.  Schmidt,   11   Rich.  •  Hamilton   v.   Carthage,   21   111.   32; 

(8.  C.)  Law,  313 ;  City  Council  o.  Corleia,  Mendota  v.  Thompson.  20  111.  197  ;  Cole* 

S  Bailey  (S.  C),  18B.     Commenlod  on  by  County  e.  AIHboh,  23  111.  1S7  ;  Decorah 

O'Nfall,  J.,  in  City  Coiindl  v.  Peckman,  n.  Gillia,  10  Iowa,  231 ;  Kettering  v.  Jeck- 

8  Rich.  {9.  C.)  U«,  385.    And  see  case  sonville,  50  111.  S9  ;  Tiadale  d.  Minonk, 

last    cited  as  toother  circumstances,  in  181119(1867);  Hardenbrook  e.  Ligonier, 

which  it  waa  held  that  a  prior  penalty  9S  Ind.  70. 

was  not  waived  by  a  eubaecgnent  accept-         *  Tnicb«lat  v.  City  Council,  1  Nott  & 

ance  of  the  amount  of  a  Ucenae  for  a  year.  HcC.  (S.  C.)  327  (1818)  :  Lennon  e.  New 

A  license  ({ranted  by  a  <ji  faelo  officer  York,  66  N.  Y.  8ftl  (1874)  ;  ante,  chap. 

of  a  municipal  corporation  is  valid  ;  if  the  iv.    aec    79,   and  note.     Pod,   sec  G44  ; 

dty  receivM  and  retains  the  money,  it  is  Logansport  v.  Crockett,  61  Ind,  319,  ap- 

eatojiped  from  maintaining  an  action  for  proving  text     In   State  n.   Plainlield,  9 

aelliofi  liquor  without  license.     Martel  s.  Troom  (38  N.  J.  L.),  96,  where  an  oidi- 

East  St.  Laais,  91  IlL  67  (1880) ;  h.  C.  SI  nance  was  vnid  for  want  of  proper  notice 

Alb.  L.  J.  196.  to  the  persons  intereated,  it  wan  held  that 

Any  positive  acta  [infra  vira)  by  rnxni-  the  error  could  not  be  remedied  by  subse- 

cipal  offlcera    which  may  have    induced  qaenC  legislation.     Hot  are  oases  cited  j»itf, 

the  action  of  the  advene  party,  and  where  ate.  B11,  note.     And  in  JVsu>  Jermg  also  It 

it  would    be   ineqnitable  to  permit    the  lias  been  freqnently  hpid  that  the  l<>j:psla- 

corporation  to  stultify  itself  by  retracting  tnn  may  validate  informal  or  inrgulat 
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§  420  (3>'>3)>  Ordlnanoea  to  ba  ooiutnwd  rauonably.  — In  prose- 
cuUuus  or  actions  tiu  enforce  ordinaucttu,  or  iu  cuosidertDg  the  ques- 
tion of  their  validity,  courts  will  give  them  a  reaMruMe  construction, 
and  will  incline  to  sustain  rathur  than  to  overthrow  them ;  and 
especially  is  tliis  so  where  the  question  depends  upon  their  being 
reasonable  or  otherwise.  Thus,  if  by  one  construction  an  ordinance 
will  be  valid,  and  by  another  void,  the  courts  will,  if  possible,  adopt 
the  former.  But  an  ordinance  which  transcends  the  power  vested 
in  the  body  which  passed  it  is  void,  and  way  be  takeu  advantage  of 
by  plea  or  answer  to  an  action  to  recover  the  penalty,  or  otlier  pro 
ceedings  to  enforce  ii.'  Its  validity  may  also  be  tested  in  proper 
cases  by  suits  against  the  corporation  or  its  ofBcers  for  acta  done 
under  it,^  or  by  a  return  to  a  mandamus  where  the  party  justifies  his 

muDicipoI  Kctloii,  when  the  raaAUm  dis-  be  applied  to  the  bj-laws  or  ordinaooeB  of 

penaad  with  or  cured  did  not  relate  to  the  municipal  corporatiooa.      It   is  well   l«- 

JDrindiction  ofthe  courts.    Bergeu  e.  3tati!,  martied  that  "the  b^-laws  of  very  few  uf 

8   Vroom   (32  N.  J.   L.),   WO;  State  o  these  corporstiona  could  stand  suth  a  test. 

Uaioa,  i  Vnwm  (33  N.  J.  L.},  3S0  ;  St&te  The;  should  receive  a  reasonable  constroc- 

n.  Nenark,  fi  Vroom  (84  N.  J.  L. ),  S39.  tion,  and  their  terma  mu^t  not  be  atrictlT 

'  ComiuoniTealtb  r.  Robertson,  S  Cueh.  scrutioiied  for  the  purpose  of  mtLkiog  them 

(Haaa.)  438,  442  ;    Vintners'  Co.  v.  Via-  void."    Per  Eualia,  C.  J.,  Municipalitj  v. 

aey,  1  BofT.  239;  Poulters"  Co.  v.  PhilUps,  Cutting,  4  La.  An.  885;  Herriani  v.  Hew 

6  Bing.  N.  C.  314,  323 ;  Tajlore  of  Ipa-  Orleans,   14  U.   An.   818  ;  8,  P.   Loie  •. 

wicb.  11  Rep.  6ia;  X orris  o.  Steps,  Hob.  Hsyor,  &c.,  2  La.  427.     If,  howevec,  the 

211  ;  Tobacco,   &c   Co.   d.   Woodn>9e,   1  ordinance  is,  in  its  nature,  highly  penal,  it 

B.  &  C.  838;  Moir  d.  Munds;,  Sayer,  181,  mil  and  ought  to  be  construed  atrictlf, 

185  ;   Rouiida   v.  Mumford,  S  K.   1.   164  and  it  must  dearly  embrace  the  oflence 

(1852).     The  rules  for  the  oonstniction  of  chATRcd.      Krickle  v.   CoiDmODHealth,    1 

ordioaDCM  are  the  same  aa  for  aUtutes.  B.    Mod.    (Ky.)    261   (lB4t).      See   also 

Matter  of  Yick  Wo,  98  Cal.  2S4.     Where  PadSc  «.   Seifert,   79   Mo.   210,   stating 

the  legislature  has  conferred  full  and  ei-  the  rule  in  ilimaan  to  bo  that  an  vrdi- 

chisive  jurisdiction  on  a  municipal  corpor-  nanet  "in  ill  ■nature penal  mvM  ie  dridljf 

ation  over  a  certain  subject,   Uie  acts  of  eonilrued,  and   its   proviaioiie   cannot  be 

the  corporation  will  be  aupjwrted  by  every  carried  beyond   its  eipreas  terms."      In 

fair  intendment  and  presumption.     Balti-  State  n.   Paris  By.  Co.,  66  Tei.  78,  the 

moreti.  Clunet,  23  Md.  449  (1886).     The  court,  referring  to  an  ordinance  autbot- 

title  and  the  body  of  the  ordinance  may  iiing  a  miiroad  company  to  extend   ita 

be  taken  together  to  give  it  the  necessu7  track  to  a  certain  point,  aaid,  —  "There 

certainty   to  sustain  it.       Martindals  v.  is  no  ambiguity  in  the  ordinance  aotbor- 

Palmer,  52  Ind.  411  (1878).     In  view  of  iiing  its  explanation  by  parol  evidenoe  of 

the  inartificial  character  of  town  by-laws,  repreaaotatioas  made  prior  to  ita  passage, 

they  an  especially  eiilitled  to  a  reasonable  or  of  the  actual  intention  or  nndeistanding 

construction.    Whitlock  e.  West,  26  Conn,  of  those  by  whom  it  was  passed,  as  to  tiie 

406  ;   Wilic.   Man.  Corp.    15S,   pL    382.  precise  point  st  which  the  road  was  to  ba 

By-laws  with  penalties  nr  not  properly  constrocted."    Contemi-oraneoos  conMroc- 

pcnal   statutes.      The  peualty  is  in   the  tton  often  of  great  weiglit  in  iuterprttiDg 

nature  of  liiiuidnted  damages,  established  doubtful  provisions-    Slate  v.  Severance, 

as  such  in  lipu  of  dama){es  which  s  court  IS  Ho.  401  (1872) ;  anlt,  aea.  BS,  note; 

would  be  authorized  to  ssseaa.    Therefore  sec.  134,  note. 

the  strict  mlea  by  which  lie  validity  of         *  Moir  v.   Monday,   Sayer,   181,   185- 

gtiui  (Utatea  an  to  ha  teited  an  not  to  St.  Chules  e.   Meyer,  68  Mo.  88  (1874). 
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rafusal  to  comply  with  the  writ  oq  the  grouod  that  the  oidinance 
ia  invalid,^  or,  as  elsewhere  shown,  in  cases  of  equitaUe  cogouance, 
by  bill  in  chancery  to  etijoia  proceedings  thereunder. 

§  421  (354).  OidlnanoeB  void  In  part.  —  If  part  of  a  hy-lato  be 
void,  another  essential  and  connected  part  of  the  same  by-law  is  also 
void.*  But  it  must  be  essential  and  connected  to  have  this  efftjct,' 
Thus,  if  an  ordinance,  or  even  the  same  section  of  an  ordinance,  con- 
tains two  separate  prohibitions  relating  to  different  acts,  with  distinct 
penalties  for  each,  one  of  which  is  valid  and  the  other  void,  the 
ordinance  may  be  enforced  as  to  that  portion  of  it  which  is  valid.* 

See  proteeliTe  promioDfi  to  corporate  offi-  (Haag.)  ,562  (IStS) ;  Piaher  v.  Mi^Girr, 
cers  and  agenti  in  Municipal  Corponk  1  Gnj  (Hsm.),  1  ;  Warren  v.  Mayor,  Ac,, 
tiona.  Act  6  knd  6  Win.  IV.  chap,  lizri.  S  Gray  (UasB. ),  64  ;  (.'ommoiiVi'ealttL  v. 
■eea.  1S2,  183.  In  the  Canadian  Munid-  Hitcb^igs,  6  Gray  (Hbm.),  ISS  ;  Herslioff 
palAO,  MO.  S3S  (Hamaon's  Manic  Mul  v.  Beverly,  il  N.  J.  L.  (Ifl  Vroom)  338. 
Gth  ed.  p.  28S),  there  is  what  the  aathor  ■  ViUavaso  v.  Bartbet,  3B  La.  An.  217. 
would  BnppoK  to  be  ■  vet;  Dufnl  pro-  *  Couimonweitlth  v.  Dow,  10  Met. 
Tuion  to  teat  •nmmarily  the  validity  of  (Maas.)  SS2  (1S4S)  ;  Ameeboiy  v.  Bow- 
by-lawi,  to  tba  effect  that  a  reddent  oft  ditch  H.  F.  Insnhince  Co.,  S  Gray,  506  ; 
manidpality  or  an;  other  penon  inter-  Warren  d.  Charlegtown,  2  Gray,  S4  ; 
«>ted  in  a  by-law,  order,  or  resolution  Sbelton  «.  Habile  {marliet  ordinance), 
Buj,  within  one  year,  apply  to  either  of  80  Ata.  510  {lSa7) ;  Bogera  r.  Jones,  1 
the  anperioT  conna  of  comnion  law  to  Wend.  (N.  Y.)  337;  Thotnaa  v.  Uount 
have  it  i^naahed,  and  the  court,  after  Vemon,  9  Ohio,  2S0  ;  1  Stra.  469  ;  Sir  T. 
notice  to  the  corporation,  may  qasah  the  Raym.  288,  294  ;  Sayer,  256  ;  1  B.  A  Ad. 
by-law,  order,  or  rewlutdon,  in  whole  or  95  ;  7  Term  B.  549  ;  Staats  v.  W»ahing- 
in  part,  for  illegality;  and  it  ia  further  ton,  4G  N.  J.  L.  (16  Yroam)  318;  Tiqua 
provided  (sec  898),  that  in  case  uiythiDg  s.  Zimmerlin,  35  Ohio  St.  607  ;  State  c. 
haa  been  done  nnder  such  illegal  by-law,  Kantler,  33  Minn.  69.  Where  a  charter 
order,  or  reaolntton,  which  givea  any  per-  authorized  the  penalty  of  ftne  and  impris- 
ton  a  right  of  action,  no  action  shall  be  onment,  an  ordinance  impoeing  in  addition 
btooght  until  one  month's  notice  thereof  thereto  "coats  of  proaecatioii "  was  de- 
be  given  to  the  corporation,  and  each  dared  void  as  to  such  aildition,  but  valid 
action  must  Iw  brooght  against  the  corpo-  an  to  the  remainder.  State  o.  Cantieny, 
ration  and  not  agsinit  any  person  acting  84  Minn.  1.  "  If  a  by-law  be  entire,  each 
under  the  by-law,  order,  or  resolution,  part  having  a  general  influence  over  the 
ConatTDCtioD  of  provision,  see  Harriaoa'a  rest,  and  one  part  of  it  be  void,  tbe  entire 
Mnnic  Man.  (6th  ed.)  pp.  239,  246.  by-law  is  void,"    Willcock  on  Corp.  160, 

>  Bex  V.  Harrison,  3  Burr.  1322;  Grant  pi.  384 ;  approved.  Municipality  v.  Mor- 
on Corp.  S9.  An  ordinance  may  be  void  gan,  1  La.  An.  Ill,  116  (1846) ;  ExparU 
tor  onceitais^  in  its  provisions,  as,  for  Mayor,  Ac.  of  Florence,  78  Ala.  419  ; 
aiample,  one  which  alttta  street  grsdea,  Ban  v.  Little  Roclc,  34  Ark.  303.  "  But 
without  reftning  to  any  plan  or  eatabliah-  if  a  by-law  consist  of  several  distinct  and 
ing  new  gnules.  Kearney  v.  Andrews,  3  independent  parte,  altliDugh  one  or  more 
Stock.  (N.  J.J  70.  of  them  may  be  void,  the  rest  are  equally 

*  Anatin  v.  Mnmy,  16  T^ck.  (Mass.)  valid  as  thouf;h  the  void  clauiea  had  been 

lai,  126  (1834),  Com.  Dig,    By-law,  chap,  omitted."    Willcock,  161,  pi.  389  ;  Fiti- 

vii.  ;  Bex  v.  Taveraham  Fishermen's  Co.,  acberly  r.  Wiltahire.  11  Mod.  SS3  ;  Lee  v. 

8    Dumrord   h    East    Tenn    Bep.    36S.  Walls,  1  Kenjon,  295.     In  aWding  case. 

See  ComnwnvMlth  b.  Btoddet,  2  Cosh.  Bexe.  Favendiaiii  Fishermen's  Co.,  8  D.  A 
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§  422  (355).  Proof  of  OrdinamooB.  —  When  not  speciellj  t^ti- 
lated  by  charter  OT  st&tute,  the  proof  of  ordinaiices  must  be  by  the 
production  of  the  originals  or  the  books  in  which  they  are  regis- 
tered, as  these  are  the  primary  evidence.^  Printed  copies,  or  au- 
thenticated copies,  are  often  made  competent  evidence  by  the 
legislature. 

§  423.   PreiamptloD  of  Validity.  —  Where  authority  to  pass  an 

oniinance  on  a  given  subject  was  conditioned  that  it  ^ould  be  first 

E.  T.  B.  860,  Lord  Kmyon  said  ;  "With  8.  C.  SIB,  MeOowm,  J.,  Mdd,  that  in  ■ 

n^iird  to  the  toita  of  th«  by-law  indeed,  Tannicipal  conrt,  "it  ma  no  mora  tux**- 

tbough  a  by-law  may  be  good  in  part  and  aary  to  offer  proor  of  a  pablic  ordinanoe, 

bad  in  part,  yet  it  l&u  be  ao  only  when  the  oader  the  seal  of  the  city  roniici),  tban  in 

two  parts  are  entire  and  dietiact  from  each  the  conrta  of  the  Statfi  to  prOTe  ■  pnblic 

other."  ApprDV«l,MuoicipalityD.Horgan,  act  of  the  legialatuni.     Municipal  onUn- 

1  La,  An.  Ill,  118  (1846).     The  fact  that  ancea  are  private  laws  when  bronght  bo> 

certain  provisione  of  an  ordinance  are  void  fore  the  superior  jodiciary  of  a  State,  but 

does   not  anthoriw  the  court  to  declare  not  when  bronght  before  a  city  court. " 

void  those  provisions  which  relate  to  the  See  chapter  on  Corpenite    Kecorda   and 

Botijeut-tnatter  of  the  ordinance,  when  they  Docnmenta,  an(<,  sac  293  «t  wf.      Proof 

are  distinct  aod  separate  from  those  which  may  be  made  by  the  clerk  that  ha  posted 

are  void  and  useless.     State  v.   Hardy,  7  op  copies  of  an  ocdiuance  appearing  on 

Keb.  877.     It  is  stated  in  Greet  on  Cor-  the  records,  without  prodacJDg  such  coidsa 

porations,  88,  that  it  is  "  now  tally  settled  or  accounting  for  their  abscnoe.    Teft  «. 

thatat^-law  thatisvoid  in  part  is  void  Siis,   G  Qihn.   (10  II1.)43S.     As  to  pro- 

wholly  ;<.  9.  if  the  penalty  be  unreasonable  malgadon  and  publjcatioD  of  ordinanes. 

the  rest  of  the  by-law  is  vitiated  thereby,  Charleston  ■.  Chnr,  3  Bailey  (8.  C),  104  ; 

and  becomes  wholly  inopentive  and  nuU."  Eittering  v.  Jacksonville,  CO  111.  89;  Nap* 

Citing  Com.    Dig.    By-Law,   chap.  rii.  ;  v.  Easterby  {Cal.),   18   Pac   Bep.   2E8  i 

ColchesUr  r.   Godwin,   Carter,   121  ;   El-  Nevin    «.    Boach    (£y.),    S    Southwest, 

wood  V.  Bullock,  6  Q.  B.  S83  ;  Clarke  v.  Rep.  54S;  Downing  v.  Hiltonvale  (record 

Tuctet,  2  VHnt.    182  ;    Kei  v.    Atwood,  of  ayea  and  nays)  (Kan.),  1*  Pac  Bap. 

4  B.  ft  Ad  481.      But  the  rule  in  the  text  281 ;    Brophy  v.   Hyatt  (Col. )   (record  of 

is  well  sustained,  and  is  reasonable  ;  and  ayesand  nays),  IE  Fac.  Rep.  399;  anllivan 

it  is  not  true  that  the  void  part  of  a  by-  r.  Leadvilla,  11  Col.  488;  8.  c.  18  Pac  Rep. 

Inw  will  make  null  complete  and  indepen-  736;  State  v.  Irvington  (what  is  suffident 

dentpartsof  the  same  by-law  which  would  publication),  60  N.  J.  L.  3S1;  lupni,  sees. 

otherwise  lie  good.    State  v.  Clarke,  G4  Mo.  331-3SS  ;  tn/hi,  sec  423  ;  Chicago  &  A, 

17,   36   (1S78).      The  act  aatboririog  a  K.  Co.  «.  Engle,  76  III.  S17  (1876). 

sewerage  systeD)  being  imconstitutionaJ  in  Where  the  charter  provides  that  the 

part,  BO  that  the  scheme  adapted  could  not  printed  Tolume  of  City  Ordinances  shall 

be   made  available,  the  undertaking  was  be  evidence  in  all  courts,  the  ordinances 

arrested.     State  v.  Chamberlin,  8  Vroom  printed  therein  will  be  jadidally  noticed 

(37  K.  J.  L.),  388.  the  same  as  public  statutea.     Na{anan  *. 

1  Lumbsrd   c.   Aldricb,  8  N.  H.  31  ;  People,  19  Mich.  368  (1860);  St.  Louis  v. 

Stevens  d.  Chicago,  48  IlL  498;  Hoor  e.  St.  LouU  Railroad  Co.,  39  Ho.  44.     In 

Newfield,  4  Greenl.  (Me. )  44  ;  Hallowell  Kaiuai  the  appellate  conrt,  npon  the  trial 

Bank  0.   Hamlin,   14  Mass.  178  ;  Caw  of  of  an  appeal  from  a  conviction  under  an 

Thetfoid.  IS  Vin.  Abr.  90 ;  anU,  see.  800,  ordinance,  will  take  jvdieial  iMiet  of  the 

note  ;  infra,  sec.  423.    Stewart  v.  Clinton,  existence  and  substance  of  the  ordinance. 

79  Mo.  603;  Tipton  v.   Xonnan,  72  Mo.  Downing  v.  Millonvale,  8fl  Ean.  740 ;  onls, 

380.    lu  InformatiDn  against  Oliver,  21  aec  88. 
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submitted  to  the  votera  of  the  municipality  and  adopted  by  a  ma- 
jority vote,  in  a  prosecution  for  a  breach  thereof  it  waa  held  that  the 
further  proviBton  of  the  charter,  that  bd  ordinance  might  be  proved 
by  a  copy  thereof  duly  certified,  &c.,  did  not  dispense  with  the 
necessity  of  proving  that  the  ordinance  waa  submitted  to  the  voters 
and  adopted,  and  that  it  had  been  published  as  required  by  law, 
the  only  effect  of  the  charter  provision  being  to  dispense  with  the 
production  of  the  original  ordinance  by  making  the  certified  copy 
evidence,* 

1  Sobott  *    The   People,   8fl   III.  196  prasnmptiona  in  favor  of  the  validity  of 

(IST6).    SAof/Uld,  J.,  addi :  "  Municipal  their  ordinancea.     If  in  conformitj  with 

corporatiuDi  azercin  only  dal^ated  and  the  eiprsaa  oi  ueceaaaHly  implied  grant  of 

limited  povera,   and,  in  the  abaenoe  of  the    oharter,   the;    are    valid ;  otherwiaa 

eipreas  atatutor;  pniviaions  to  that  effect,  not." 
coorta  ara  anthoTixed   to  indulge  in  no 
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CHAPTER  Xia       ', 

MDNICIPAL  CODETS. 

Municipal  Court*  in  England  and  at  Common  Lout. 

§424  (356).  At  Cojnmon  Law. — A  municipal  corporation  may,  of 
common  law,  enjoy  the  franchise  of  holding  a  court ;  and  corpotation 
or  mnnicipKl  courts,  which  were  local  or  inferior  tribunaU,  were 
not  uncommon.^  They  were  treated  &a  the  tribunals  of  the  corpora- 
tion ;  but  since  courts  of  justice  are  for  the  public  benefit,  words  in 
a  charter  permitting  the  corporation  to  hold  a  court  are  imperative.' 
Such  public  right  cannot  be  lost  by  a  non-user ;  and  therefore  the 
mere  disuse,  for  two  hundred  years,  of  a  court  granted  to  a  corpora- 
tion b;  charter  is  no  answer  to  a  rule  for  a  mandamua  commanding 
them  to  hold  it,  though  it  was  alleged  that  there  were  no  sufBcient 
funds  for  the  purpose.' 

§  425.  JnilKUotlon ;  PutlM ;  Jtiron.  —  The  <xrmTaan4av}  doctrine 
respecting  municipal  courts  was  settled  to  be  that  the  municipal  coi<> 
poration  could  bring  no  action  therein  egainst  a  stranger  where  the 
effect  would  be  to  benefit  the  corporation  or  increase  its  funds,  for 
that  would  be  to  make  the  corporation  itself  both  ju<^  and  party, 
which  an  inflexible  and  fundamental  maxim  of  the  common  law 
prohibited ;  and  the  same  principle  was  considered  to  operate  to  dis- 
qualify corporators  to  sit  as  jurors  in  such  cases ;  but  this  objection 
did  not  apply  when  both  parties  were  corporators.* 

§  426.  Bxiattng  Boron^  Courts.  —  The  English  Manicipsl  Cor- 
poration Act  of  1835  provides /or  the  establishment  of  borough  courts, 

1  Inet.  114;  llnat.  78,  324;  Cra.  Joe.  tha  court  for  the  beneiit  of  tha  inhah. 

81S ;  Haddock's  Cuo,  Sir  Thomu  As;-  itanta.     lb.;  Qnnt  oq  Corp.  34. 

mond,  4S5.  *  Ttez  ■.  Mayor,  &c  of  Walls,  4  Dovl. 

*  Rei  V.  Major,  Ac.  of  Hutinga,  G  B.  P.  C.  GtI2. 

kAld.e92,n.    TlieUngnageorthecharter  *  Hesketh  •.  Bnddock,  S  Buit.  185A- 

waa  "that  the  mayor  may  for  the  par-  186S;  cittd  iivVo,  sec.  4S1,  note  ;  Grant 

poM  hereafter  hare  and  hold  and  hare  on  Corp.  1B4 ;  London  v.  Wood,  18  Hod. 

power  to  hold  a  conrt  of  record,"  and  it  1174  ;  1  Salk.  S9S  ;  Boaworth  v.  Bnd^n, 

waa  held   that  these  words,  though  per.  7  Uod.  441 ;  Btg.  >.  Rogero,  3  Lil.  Rajni. 

mluivp   in    form,   were    imperative,  and  773;  Willo.  onCorp.  1G7,  IBS.    Seein^n, 

that  the  coipontion  wu  bound  to  hold  mo.  4S1. 
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defines  their  juriadictioD  and  powers,  makes  batgeases  or  citizens 
competent  Jurois,  containa  an  express  provision  that  no  witness  or 
magistrate  tihall  be  incompetent  or  disqualified  b;  reason  of  bis  being 
liable  to  contribate  to  the  fund  of  the  corporation,  and  r^ulates  in 
general  tbe  proceedings  therein  far  violation  of  by-lawa  or  ordinances, 
and  tbe  collection  and  enforcement  of  penalties.' 

It  may,  however,  be  observed  that  under  the  act  the  power  to 
make  by-laws  is  limited,  and  does  not  extend  to  acts  criminal  in 
their  nature,  and  which  are  punishable  by  oriminal  statates  in  force 
throughout  the  realm. 

Ainerican  Corporation  Ctni/rts;  CoTutiiutioneU  Frovmont. 

§  426  a.  ZiitTOdiioto>7  ObHTvatloiu.  —  Here,  as  elsewhere,  tha 
composite  type  of  the  untal  Ainerican  municipality  in  it«  local  and 
private,  as  well  as  its  general  and  public  character,  distinctly  reveals 
itself  Although  often  material  it  is  not  always  easy  to  trace  the  line 
of  demarcation.  To  ascertain  and  define  it  as  applicable  to  this  chap- 
ter we  have  to  resort  to  the  construction  which  well-known  provis- 
ions of  Magna  Charta  relatii^  to  personal  rights  and  liberty  have 
received  in  Great  Britain  and  here,  and  to  the  legislative  enactments 
and  polity  in  both  countries,  and  in  this  country  to  special  constitu- 
tioufd  provisions  relating  thereto,  and  to  the  powers  and  jurisdic- 
tion of  the  judicial  tribunals.  The  subject  is  obviously  important 
Statutoiy  provisions  concerning  the  constitution  and  powers  of  the 
municipal  government  and  those  of  the  local  tribunals,  especially 
provisions  authorizing  summary  proceedings  in  municipal  courts 
without  trial  by  jury  and  without  the  usual  formulae  of  an  adver- 
sary proceeding  in  the  superior  judicial  tribunals,  have  frequently 
been  found  to  be  in  conflict  with  organic  provisions  to  secure  funda- 
mental rights  of  property  and  the  liberty  of  the  citizen.  Summary 
powers,  properly  defined  and  limited,  are  essential  to  tbe  well-being 
of  loc^  communities,  and  when  thus  limited  and  defined  are  per- 
fectly consistent  with  the  liberty  of  the  citizen,  that  is,  liberty  regu- 
lated by  law,  which  is  the  only  true  liberty.  These  limits  mnst  be 
sought  largely  in  the  polity,  practice  and  traditions,  and  in  the  judi- 
cial judgments  in  England  and  in  Uiis  country  relating  thereto,  in 

I  B  snd  a  Wm.  lY.  cbap.  Iizxti,  taci.  latioii  anthofiting  tha  iuflictioii  of  nun- 

90,   91,   IlS-131,   270-311    {183G}.     Mr.  1111U7  pen&UiM  of  difleTent  kinds  npon  k 

Jiutica    StephtKi    tnces    tlii    history   of  greftt  variety  of  oSendeiB,  ending  in  tbo 

Borough  Courti  prior  to  tha  Kt  of  18>6,  Siimowry  JariadictloD  Act  of  187B  (IS  & 

and  sUtM  the  changes  made  by  that  act.  43  Vict  chap.  i9}.    lb,,  chap.  iv.  p.  13iL 

HIat.   Criminal  Uw,  toL  i.  chap.  iv.  p.  Fotl,  mc  til  tt  teq. 
lis  d  »;.    Healaoii 
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the  light  of  which  coDStitntioual  provisions  must  be  construed. 
Some  paiDS  have  therefore  been  taken  to  exhibit  in  the  text  the 
material  doctriaes  of  our  jurisprudence  on  these  subjects,  and  in  the 
notes  to  furnish  the  reader  with  the  data  for  full  research,  critical 
consideration,  and  the  formation  of  his  owd  coqcIusiods. 

§  427  (357).  Crafttlon,  jTuladioUon,  and  Powoim. —  la  this  coun- 
try it  is  usual  to  provide  in  the  charter  or  organic  act  of  a  municipal 
corporation  for  a  local  or  special  tribunal,  called  by  different  names, 
such  as  the  mayor's  court,  recorder's  court,  city  court,  and  the  like; 
and  which  is  invested  with  jurisdiction  over  complaints  and  prosecu- 
tions for  the  violation  of  the  ordinances  of  the  corporation,  and  often, 
for  public  convenience,  with  special  civil  and  limited  cntninal  juri^ 
diction  under  the  laws  of  the  State.  It  is  competent  for  the  legisla- 
ture to  provide  for  the  establishment  of  these  inferior  courts,  and  to 
invest  them  with  such  measure  of  power  and  jurisdiction  as  may  be 
deemed  expedient,  if  no  provision  of  the  Constitution  of  the  particu- 
lar State  be  infringed.^     It  may  also  abolish  them.* 

>  state    V.    MsjDi   of   Charleston,    12  r,  State.  IS  Ala.  £21  (1821],  holding  the 

Rich.   (S.  C.)  Law,  480;  SUte  o.  Helirid,  citj  court  of  Mobile,  vhich  ia  iDveitad 

2  Nott  t  McCord  (8.  C),  S3S  (ISSO)  ;  with  cnmiual  jurisdiction,  and  bom  whoM 

infra,  sec,  132,  note ;   Callahan  v.   New  Jadgment  an  appeal  lies,  to  be  constitn- 

York,  88  N.  Y.  8G8  ;  People  v.  Curlej,  6  tional,  uid  defining  meaning  of  inftrUir 

CoL  413.  court.      Perkine  r.   Corhio,   4S  AU.  IDS 

Cotttlitntiimdl  provUiom  emetntitig  tAe  (1871),   holding  that  a  city  conrt  is  an 

tdabli^metU  and  powitri,  local,  eieil,  and  inleriar  court  within  the  meaning  of  tha 

a.mwal,  of  Inferior  Coiait:  The  power  Couititutlon,  which  may  be  ctcated  and 

conferred  on  police    msgietrate  to  issue  abolished  at  the  pleaaun  of  the  Iegiilatur«, 

process  agunst  the  bod;  of  on  offender  i*  and  that  the  abolition  of  the  court  carries 

constitutional.      Brown    r.    Jerome,    102  with  it  the   offloe  of  the  Jodgc      New 

III   371.     The  Ic^^Ianre  has  no  power  Orleans  «.  Costello,  \i  L*.  An.  37  ;  H;«n 

to  confer   upon   local    municipal    coorta  v.  People,  3S  111.   173 ;   Davis  v.   Wool- 

a  JDrisdiction  which  is  eiclusire  of  that  noDgh,  B  Iowa,  104  ;  People  «.   Wilson, 

which,    bj   the    CooBlitation,    is    given  IG  IlL   889 1   State  «.   Uajnard,   14  lU. 

to  another  conrt.    Uontron  e.  Stst^  III  419;    Beeamaji  «.    Peoru.   16   111.   484; 

Hiss.  429.     Full  discusnon  of  Ugitlatwe  HohnesD.  Fihlenbuig,  G4  111.  203  (1870); 

powtr  to  ertatt  m/erur  eoarU,  and  define  Van  Swartow  v.  Commonwealth,  84  Pa. 

jurisdiRtion.     CBllahaa   p.  New  York,  36  St  131  (18G4) ;  Tiemey  v.  Dodge,  &  Minn. 

N.  Y.   6Se  ;   Oraj  «.  State,  2  Hwriiig.  166  ;  St.   Peter  v.  Bauer,   19  Minn.  887 

(Del.)  76  (1S3S).     Mayor's  court  an  iuft-  (1872)  ;  infra,  sec   432,  note;  Bmnu  «. 

riffr  coort  within  mesninK  of  State  Oonsti>  Id  Orange,  17Teiss,  41fi(1856} ;  Slatteir, 

tation.     lb. ;  EglestoQ  d.  City  Council,  1  7k  n,  8  Ark.  484  ;  n.  Gfll  ;  Graham  «. 

Mill   Const.    (3.   C.)   45.     As  to  official  SUte,   ]   Pike   (1   Arli.),  171;   Floyd  •». 

chBincter  of  city  recorder.     Ih.  ;  Schroder  Eatonton  Comm'rsi   14  Ga.  SG4  {1SG3)  ; 

V.  City  Council,  S  Const  R.  726 ;  8.  c  S  Hill  «.   Dslton,   72  Gs.    814  ;   Stale  v. 

Rrav.  E33  ;  post,  sac.   480  ;  Tenb  v.  Com-  Outierru,  IG  La.  An.  190  ;  HuBcatine  *. 

monwealth,  4  Dana  (Ey.),  522 ;  Nugent  Bteck,  7  Iowa,  505 ;  Ricbmond  Majoraltj 

*  Boyd  r.  Chamhen,  78  Ky.  110  ;  Stota  s.  Hensbaw,  74  CnL  4SS  (1888). 
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§  428  (358).    Bnmmuy  Mala  for  Ttolattoiw  of  OrdlnanOM.  —  We 
have  elsewhere  shown  that  the  courts  have  uniformly  held  that  it 

Case,   19  Gratt  (Va.)  (I7S  (1870).     The  881.     In   Hutehings  v.    Scott,    i   Hilst 

Btiperior  court  of  the  citj  of  San  Francisco  (N.J.)  218  (1827),thB  olfJBction  waa  maila 

u  conatitutioDaL    Seale  a.  Mitchell,  fi  Cal.  that  tha  legislature  could  not   comtita- 

103 ;    Vaaaault  c.   Austin,  3S   Cal.  681 ;  tlonally  confer  the  powan  of  juatiea  of 

Hickman  v,  O'Neal,  10  Cal.  291.     The  tht  ftaet  mt  On  mayor,  raorder,  or  alder- 

Constitatioci  of  Oal^onUa  aa  amended  in  men  of  a  dig,  or  borovgh,  the  argnmeat 

1 862  iiutboriMd  the  legulatnre  to  establish  being  that  since  the  Constitatioii  provided 

"  recorder's  or  other  inferioi  courts  in  any  for  the  appointment  of  josticaa  of  the  peace 

Incorporated  city  or  town  ; "  and  it  woa  only,  and  not  for  corporate  officrra,  offi< 

held,  in  view  of  the  prior  decistoas  in  the  cera  nierciaing  the  authority  and  poiren 

Btata  joit  cited,  that  the  mnuicipal  crim-  of  a  jostice  of  the  peace  ahould  be  ap- 

inal  court  of  the  city  and  count;  of  Son  pointed  as  such ;   but  the  objection  was 

Fiancuco  was  an  inferior  court,  and  con-  not  sustained.     In  IHinov,  mayon  of  cit- 

■titutional.     People  v.   Kyland,   II  Cal.  iea  cannot,  it  was  held,  be  conttitutionally 

129  (1S71) ;  Stnttman,  In  re,  S9  Cal.  617  invested  ffilb  judicial  power.     The  State, 

(1S70).     An  act  "to   provide  for  police  &c.  e.  Mayuanl,  14  IlL  42U  ;  Beeaman  o. 

courts  in  dtlet  having  90,000  and  under  Peoria,  18  111.   184.     By  the  general  law 

100,000  iuhatntanta"  sustained  as  a^inst  of  Indiana  of  1867.  for  the  JncotporatioD 

the  constitutional  objections  that  it  was  of  cities,  msyora,  in  addition  to  their  dn- 

"a  law  of  a  general  natuie,"  and  wa«  ties  proper,  have,   "within  the  limits  of 

"not  uniform  in  ita  operation,"  and  that  cities,   the  jurisdiction  and  powers  of  a 

its  title  was  not  sufficiently  elplicit  snd  justice  of  the  peace  in  all  mattets,  civil 

oomprahensiTe.     People  v.    Henahaw,  76  and  criminal,  arising  under  the  laws  of 

Cal.  433  (1SS8).  the  State,  and  for  crimes  and  misdemean- 

The  Hustings  Conrt  of  Richmond  ia  ors  a  jurisdiction  co^eitensiTe  with  the 

coDstitutionsL    Chahoon's  Case,  21  Gratt.  coanty."    The  Constitution  of  the  same 

(Va.)  823  (1871) ;  Richmond  Mayoralty  State  (art.  VII,  sec.  16}  decUred  that  "no 

Case,  19  Oratt  (Va.)  073  (1870).    Jiidi-  pereon  elected  to  any  judieial  opM  shall, 

ciary    article   of    State    Constitution    of  dnring  the  term,  be  eligible  to  any  office 

New  York  aa  to  the  jurisdiction  of  certain  of  trust  or  profit  under  the  State,  other 

city  courts  constmed.     Landers  e.  Stateu  than  a  judicial  office."    One  Wallace  was 

Island  Railroad  Co.,  fiS  K.  Y.  ISO  (1873).  elected  mayor  of  Indianapolis,  and  within 

Under  a  mmtt^vUanal  pnmtion  dcclar-  his  term  he  resigned  and  received  a  ma- 
ing  that  ""Cat  judical  •poaenivxllhtveitid  jority  of  votes  for  sheriff  of  the  coun^. 
in  a  Supreme  Court,  in  diatdct  courts.  It  was  held  by  the  Supreme  Court  of 
and  in  justicea  of  the  peace,"  an  act  con-  Indiana  (Waldo  v.  Wallace,  12  Ind.  5«t 
[erring  judicial  powers  on  the  mayor  of  a  (18GS)  ;  Qnlick  «.  New,  11  Ind.  B8)  that  - 
city  was  considered  void,  and  it  was  held  Wallace  was  a  "judicial  officer,"  and 
that  for  violations  of  ila  ordinances  the  therefore  ineligible  to  the  office  of  sherifT ; 
corporation  should  reaort  to  the  judicial  that  the  TOtera  of  the  county  were  charge- 
tribunals  organized  under  the  Conatitu-  able  with  notiee  at  his  ineligibitity  ;  that 
tion.  lAfon  c.  Dufrocq,  9  Id.  An.  850  votfs  cast  for  him  were  therefore  ineSect- 
(ISGl).  But  see  The  State  e.  Young,  3  nal,  and  that  his  competitor,  having  re- 
Kan.  115  (T866),  where  a  provision  in  an  ceived  the  gmateitt  nuinlier  of  legal  votes, 
organic  act  that  the  judicial  power  shall  thongh  not  a  majority  of  the  ballots,  was 
be  vested  aiclusively  in  a  Supreme  Court,  duly  elected.  Notwithstsnding  the  great 
district,  probate,  and  justice  courts,  waa  canaideratian  which  these  cases  received, 
held  not  to  prohibit  the  legislature  ^ni  the  author  ventures  with  great  deference 
establishtng  municipal  courts  for  the  en.  to  state  that  it  is  by  no  means  clear  to  hia 
forcement  of  muoicipal  regulations  and  mind  that  the  mayor  was  a  "judicial  oS- 
ordinancea.  And  this  seenn  to  be  the  cer,"  withiu  the  meaning  of  the  Constitu- 
correot  view.     Shafer  v.  Mumma,  17  Hd.  tion.      8ee^   as  hearing  upon  the  abov* 
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vas  competent  for  the  State  legislatures  to  create  municipal  corpora- 
tions with  powers  of  local  govenimeDt,  and  to  authorize  them  to 

dacUioD,  and  illDsttstive  of  the  natiire  of  Tbe  Comititutian   of  ffevada  proTtdcd 

tliH  oEBceof  msyor,  Howuil  e.  Shoenuksr,  that   "the  legulatnre  maj  also  eitabluh 

35  led.  Ill  {isni;  Horri9onii.U.cDoiiald,  coarti  tar  mtmieipal  purpoiti  only,  in  in- 

31  lie.  590  (18t2) ;  State  d.  Maynuil,  14  oorporatsd  ciciea  and  tovrut,"  and  it  wu 

111.  413  (18^3) ;  CommoDweAlth  «.  DalUa,  bald  that  an  act  anthorioDE  tbe  city  le- 

i  Dallas,  229  ;  s.  c  more  (ullj,  S  Yeate*  oorder  to  exercise  tbe  duttea  of  coranut- 

(Pa.),  800  (ISOl);  State  v.  Wilmington,  ting  magiattBtea  in    nipect    to  offencea 

8  Harriug.  (Del.)  394  (1888).    Authotity  ^aiaat  the  pnhlic  laws  of  tbe  St»te  wa»  in 

of  a  mayor  uuder  a  statutA  investiog  him  oonBict  with  the  Conatitation.     Ueagher 

with  the  pmetn  of  a  jattia  of  Ou  ftam.  o.  Storej  Co.,  E  Not.  344.     The  Conrti- 

State  V.   PeTkins,  4  Zabr.  (24  N.  J.  L.)  tatioQ  o(  Mtirylmid  contaioe  a  proririon 

409;    1   Harr.   (N.   J.)   337;    Howe  «.  that  "the j'luftnaijMiwr of  the  Slate ithall 

Plauigeld,   8  Vroom  (37  N.  J.  L.),  145  ;  be  Tertad  in  a  court  of  appeala,  in  circuit 

StBte  V.  Zeigler,  8  Vroom  (32  N.  J.  L.),  conrts,  tn  mich  courtafortbecity  of  Balti- 

2J2  ;  eiplained,  McCouTill  v.  Jersey  City,  more  as  may  be  beranfteT  prescribed,  and 

10  Vroom  (39  N.  J.  L.),  38,  42  ;  Bain  e.  in  jnatioes  of  tbe  peaoe  ; "  and  it  was  held 

Mitchell,  82  Ala.  S04  ;  BoUnsonti.  Benton  that  the  legislature  might  anthoriM  ma- 

County,  49  Ark.  49.    See  Baton  Bouge  t.  nidpal  coorts  to  try  and  punish  disorderly 

Ueariiig,  15  La.  An.  308.   A  coiuf iluitanui  penona  and  lewd  women  withiD  the  coi^ 

pnTUioD  as  to  eligibility  "  to  tbe  t^^a  of  ponte  limits,  and  generally  to  antbortM 

judge  at  any  court  of  the  State,"  Ac.,  the  corporeta  anthoritiai  to  exercise  pclic* 

and  rei]niring  a  two  years'  residence  "  in  pomen,  which  were  distinguished  from  the 

the  division,  circuit,  orconnty,"  was  con-  oidinary  jodiciary  poweia  of  the  Stale, 

ndered  to  hare  no  reference  to  the  office  Shafer  v.  Mumma,   17   Hd.   391  (1861). 

of   murder   of  a   city.      The   People  v.  Further  aa  to  constmction  of  Conatitutioo 

Wilson,  15  IIL  S8B.  of   Maryland   ae  to   jndicial   powers  of 

In  MiiAijiHi,  nnder  constitutional  pro-  mayois.     Hageratown  b.  Dechert,  32  Ud. 

TisiDnB  dividing  the  Stata  into  jadicial  869  (1869). 

circuits,  and  establishing  circuit  courts  Under  the  Conatitation  of  Jforth  Care- 
as  tbe  courts  of  general  original  jnrisdic-  liiM  "special  conrls"  are  antborized  "for 
tion,  but  autborizing  the  estabUsbment,  tbe  trial  uf  tniademauora  in  cities  and 
by  tbe  legialatani,  or  mnnicipal  oonrts  in  towns  where  they  may  be  Decenary ; " 
cities  ;  Held,  th*t  the  original  pnrpoae  of  and  it  was  held  to  be  no  objection  to  an 
such  mnnicipal  courts  was  not  to  deetN^r  act  of  the  legislature  that  it  did  not  an- 
cr  materially  change  tbe  jurisdiction  of  Uuniie  the  officers  of  such  court  to  try 
the  drcnita,  but  to  relieve  them  of  part  persons  cbai^ged  with  misdemeanors,  bat 
of  tbe  incrasaed  litif^tion  resulting  tmm  only  to  bind  tbem  over.  SUta  v.  Pen- 
the  growth  of  large  cities.  Such  courts  der,  66  N.  C.  313  (1872).  But  under  the 
cannot  have,  in  any  class  of  cases,  a  juris-  Coustitution  the  legislature  cannot  confer 
diction  tcTritorially  coextensive  with  tbe  npon  mayors  tbe  judicial  powers  of  jnt- 
limita  of  tbe  county,  much  lest  of  tbe  tioea  of  the  peace  in  ct'vtJ  sctions.  Eden- 
entil«  State-  Tbey  were  designed  to  ton  e.  Wool,  66  N.  C.  879. 
mert  tbe  wanta  of  the  dties  whrrnn  they  The  amendment  of  the  Constitution  of 
«re  established.  A  statata  which  gives  MattaekiuMt  of  I8S1  provided  that  "  no 
a  municipal  conrt  jurisdiction,  where  ori-  judge  of  any  court  of  this  commonwealth 
gioal  proeesa  is  srrved  within  the  city,  shall  at  the  same  time  hold  tbe  office  of 
tboogfa  neither  party  is  a  resident,  or  governor,  Ac.,  or  have  a  seat  in  the  senate 
where  service  is  had  anywhere  in  the  or  hoose  of  repreaentatives."  A  judge 
conntv.  If  plaintiff  residra  in  the  city,  is  of  a  police  court  for  the  dty  of  Lynn  was 
nncoDstitntional  andvoid.  Grand  Rapida,  elected  a  member  of  the  bonse  of  repre- 
y.  ft  L.  S.  R  Co.  V.  Gray,  38  Uich.  161  sentatlves,  sod  took  bis  seat  as  nucb.  Po- 
{1878).  lice  oonrts  «et«  created  after  the  adoption 
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adopt  ordinanees  or  bif4atos,  with  appropriate  peTiaities  for  their  vio- 
lation. The  power  to  do  this  includes,  by  fur  implication,  the 
power  to  aathorize  vioUUions  of  ordinancra  (where  the  acts  are  not 
crimiDal  in  their  nature,  or  within  the  meaning  of  constitutional  pro- 
visions requiring  an  indictment  and  securing  the  right  to  a  jury  trial) 
to  be  tried  and  determined  in  a  summary  manner  by  a  local  or  cor- 
poration tribanaL^ 

§  429.  How  and  la  wluit  Nome  prowwrated.  — The  distinction  be- 
tweti  ilatutt  law  and  municipal  hy-lawt  has  been  pointed  out,  and 
the  subject  of  concnrrent  prohibitions  of  the  same  act  by  the  general 
law  and  by  the  local  ordinances  of  a  municipality  treated  in  the  chap- 
ter on  Ordinances.  The  distinction  is  there  drawn,  and  is  to  be  ob- 
served, between  acta  not  essentially  criminal,  relating  to  municipal 
police  and  regulation,  and  those  intrinsically  criminal,  and  which  are 
made  punishable  as  public  offences  by  the  general  laws  of  the  State. 
The  pecuniary  penalties  which  are  annexed  to  violations  of  the  for- 

of  the  cooBtitntioiiBl  amendment  in  qne«-  tsyg  in  Bahstance  that  >  plea  of  Dot  guilt; 

tioD,  and  were  Tested  at  fint  with  the  nme  to  an  informaCion  or  indictment  for  crime, 

etvil  and  ciiminal  juriediction  ae  jnaticet  wbetber  felony  or  miidemeRnor,  pata  the 

of  the  pe&ce.     The  canrta  thus  established  accused  npon  the  country,  and  can  be  tried 

were  organiied  judicial  tribunals,  having  by  a  jury  only.     The  rule  is  universal  ai 

attributen  and  eiercislDg  judicial  functions  to  feloDiee  ;  not  quite  so  aa  to  mUdemeao- 

Indepeudently  of  the  magietnitea   deeig-  on.     But  the  current  of  authority  appeal* 

Dat«d  to  hold  them,  and  were  thut  distiu-  to  apply  it  to  both  cliMet  of  crime ;  and 

guUhed   from  jnaticea  of  the   peace,   on  tbia  court  holdi  that  to  be  sifer  and  better 

whom  peraonally  cartala  Jadidal  powen  alike  in  principle  and  prastice.     Cooley'i 

are  wnferred  I^  law;  and  the  judgea  of  Conat.  Lim.  S19,  ilO,  n.  :  ProfTatt's  Jnir 

tucb  courts  must,  by  the  Conatitution,  be  Tr.  lec.  IIS  ;  Neales  v.  State,  10  Mo.  49S; 

appoiated  daring   good   behavior  instead  State  v.  UanefieUl,  il  Mo.  470  ;  Common- 

of  for  leMD  years,  «■  in  the  eaae  of  jus-  wealth   ».   Shaw,  1   Pjttabnrg  (Pa. ),  468. 

ticea  of  the  peace.    It  was  held  that  a  In  the  latter  dteewill  be  foundacollection 

poliet  amrt  ia  a  court  of  tht  eomtnonuxalth  at  authorities  hearing  on  the  question  of 

within  the  conatitatianal  amendment,  and  waiver  of  the  right  to  a  jury  trial  in  crim- 

that  the  judge  thereof  vacated  bis  ofBce  u  inal  caees. 

inch  judge  by  accepting  another  official         The  Constitution  of  iWtnoif  of  ]870pro- 

trust  incompatible  therewith.     Common-  videa  that  "the  right  of  trial  by  jury,  as 

wealth   B.    Hawkea  (jjio   uwrranAj),   128  fcerrfofiir*  enjoyed,  (hall  remain  inviolate," 

Haas.    liSG   (1878).      Hr.   Chief   Justice  dnder  this  provision  the  coirraRf  act,  deny- 

Ora^/t  o]>inioii  is  highly  inatmctive.  ing  to  persons  arrested  for  vagrancy  the 

In   Wiaeaiain,   saya  Ryan,    C.   T,,   in  right  of  trial  by  jury,  was  considered  hy 

State  r.  Lookwood,   *8  Wis.   403  (1878),  McAlliMer,  J.,  in   view  of  the  previona 

the  right  of  trial  by  jury  upon  information  leftislation   and   constitutional   provisiona 

or  indictment  for  crime  is  i<ecnred  by  the  referred  to  hy  him,  to  be  nnconeUtutional. 

Conatitution,  and  cannot  be  waived;  and  Scully  and   O'Leary,  In  n,  11   Chicago 

the  trial  of  an  information  by  a  judge  of  L^  News,  27  (1878).      Bee  avii,  sec. 

a  municipal    court   without  a  jury   was  401  ;  jwrf,  eec.  438.    Defendant  tneywaivs 

held  not  to  be  a  l^tal  trial,  and  the  jndg-  atatnte  provision.     State  e.  Eanfman,  Gl 

mmt  of   the  municipal    magistrate   wa*  Iowa,  678. 
d«elared  to  be  void.     The  chief  juatica         ■  Infra,  ate  431  et  mq;  anU,  avi.  StS. 
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mer  claas,  the  legialature  may,  we  think,  authorize  the  corporation,  to 
enforce  in  its  own  name,  by  civil  action  or  by  complaiut,  and  provis- 

iuQ  need  not  necessarily  be  made  that  they  shall  be  pro&ecnted  in 
the  name  of  the  people  or  of  the  State.^ 

1  Barter  «.  Comnionweidth,  S  Pn.  (Pen.  with   the  coDBtitntionid  pnvuion  befora 

&  W. )  253  ;  Weeks  c.  Foiman,  1   Hturi-  referred  to  F    Ws  are  of  Dpiiiioa  th«t  it  U 

Hon  {S.  J.).  2S7  ;  Ewbanlu  v.  Ashle;,  SO  not.    Thin  clause  of  the  Coustitutton  oc- 

IlL  177  ;  WiUianu  t.  Angnsta,  4  Oa.  &0B  ;  eon  in  Art.  V.,  which  treats  of  the  judi- 

Floyd  V.  Commisiionen,  11  Q*.  3S4  ;  Eip  ci&l  departmantof  the  gOTemroent.     This 

■.  Pat«Bon,  2  Dutch.  {N,  J.)  298  ;  Lew-  article  Tests  and  ddnes  the  judicial  powar 

iston  v.   Proctor,   28   111.   533  ;   State  s.  of   the  State,  eatablishes   the  tenors   of 

Jackson,  8  Mich.  110.   See  Stale  t>.  Steams,  office  of  the  judges,  aud  deflnet  the  mode 

11  Foat.  (31  N.  H.)  lOe  ;  Goddard,  Peti-  of  their  election  ;   fixes  their  Mlai7  and 

tioner,  Ifl  Pick.  (Uasa.)  SOi  ;  Fink  v.  Hil-  limits  the  nnmber  of  jndicial  districts; 

waiikee,  IT  Wis.  36  ;  anU,  sees.  Ill,  413  prondes  for  the  election  of  an  attomef- 

Slid  cases  i  poal,  sec  431  et  leq,,  and  cases  general,  and  other  tnattera  pertaining  to 

in  notes.     The  l^islature  maj  enact  that  the  judicial  arm  of  the  State,  among  which 

Buita  for  the  vinlation  of  municipal  ordi-  ia  the  clause  under  consideTation.     From 

nances  shall  be  prosecuted  in  the  name  of  all  this  it  seems  manifest  that  the  re- 

the   people  of   the   State.      Pillahnrjr  t>.  quirement  '  that  all  pratectUiaiu  shall  be 

Brown,  47  Cal.  478  (1874).  conducted  in  tbe  name  of  "  The  State  ot 

The  Constitution  of  the  State  of  loioa  Iowa,"  '  conteEnplatas  such  criminal  press- 
contains  this  pioiision  :  "  The  styls  of  attimu  as  shaU  be  institnted  and  prose- 
alt  process  shall  be  "The  State  of  Iowa,'  cuted  before  the  tribanals  which  are 
and  all  proseeuiioiu  shall  be  conducted  in  provided  for  in  that  article  of  the  Consli- 
the  nams  and  hy  the  authority  of  the  tution  under  the  statutes  of  the  8tal&  It 
same."  Ceustitntion  of  Iowa,  Art.  V.  is  fitting  and  appropriate  that  pnneon- 
iec  8.  The  charter  of  the  city  of  Daven-  tions  for  violationa  of  the  criminal  lawi 
port  in  terms  authorized  prottcutioju  for  of  the  State  should  be  carried  on  in  the 
violations  of  municipal  ordinances  to  be  name  of  the  government.  But  then  ia 
instituted  in  the  name  of  the  city,  and  no  fitness  or  propriety  in  requiring  tho 
it  wag  oontcnded  that  this  portion  of  the  State  to  bs  a  party  to  every  petty  proao- 
charter  was  in  conflict  with  the  above  cution  under  the  police  r^ulations  of  a 
quoted  provision  of  the  Constitution.  But  municipal  corporation.  Such  a  constmc- 
the  Supreme  Court,  in  the  case  of  Dav-  tion  of  this  article  of  the  Constitution 
enport  t.  Bird,  34  Iowa,  624  (1871),  held  seems  to  ua  to  be  nnwananted,  and  not  in- 
otherwise.  It  was  a  prosecution  in  tlie  tended  by  the  tramets  of  the  Conatitution. 
name  of  the  city  a^inst  the  defendant  It  was  held  by  ths  Supremo  Court  of  i%im- 
for  a  violation  (rf  an  ordinance  of  a  po-  tgleania  that  the  word  '  proeas,'  In  the 
lice  nature,  but  for  which,  under  the  12th  section  of  the  6th  article  of  the  Con- 
charter,  the  city  was  aathorized  to  punish  atitution  of  the  State,  which  provides  that 
by  a  limited  fine  and  imprisonment.  In  'the  style  of  all  procesa  aha)!  be  the  Com- 
giving  the  opinion  of  the  court,  itilUr,  J,.  mrntuxalOt  of  Jtmtfylvania,'  was  intended 
■ays:  "Is  it  necessary,  under  the  Con-  to  refer  to  such  writs  only  as  should  b»- 
■dtutiou,  that  all  pnweoutions  for  viola-  come  necessary  to  be  issued  in  the  conns 
tions  of  municipal  police  onlinancea  shall  of  the  eierciseof  that ^uijittajpoiwr  which 
be  conducted  in  Ou  natn/t  and  by  the  aji-  ia  eatahliahed  and  provided  for  in  tbe  ar- 
l/urrily  of  the  State  of  /otan  f  Or,  in  other  tide  of  the  Constitution,  and  forma  eicln- 
worda.  is  that  clause  of  the  city  charter  sivel;  the  subject-matter  of  it.  On  the 
of  Davenport,  which  directa  that  'all  same  principle,  we  are  of  opinion  that  the 
suits,  actions,  and  prosecntiona  be  insti-  word  '  prosecutions,"  in  the  8th  section  of 
.tuted,  commenced,  and  prosecuted  <n  flu  art.  V.  of  our  Conititntion,  was  intended 
Nonu  of  lAe  eity  of  Lkatnpori,'  in  oonflict  to  refer  only  to  such  criminal  ptwecutioni 
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§  430  (359).  ConstltatloiMl  ZJmltatioiw  od  JnrlBdiotion ;  Fowen. 
—  Ib  ereiUinff  local  tribunals,  however,  and  in  prescribing  their 
jurisdiction,  the  legislature  should  keep  in  view  two  cardinal  con- 
aideratioua:  First.  That  these  inferior  courts  will  have  only  such 
jurisdiction,  and  can  exercise  only  such  powers,  as  are  expressly  ^yen 
or  necessarily  implied,  and  that  fair  double  as  to  the  extent  of  juris- 
diction are  resolved  against  the  corporation ;  to  this  effect  are  all  the 
aathorities.  Second.  R^ard  roust  also  be  had  to  coTistitutionat  pro- 
visions intended  to  secure  the  liberty  and  to  protect  the  rights  of 
the  citizen.  The  State  Gonstitutione  contain  the  substance  of  the 
clauses  of  MagTui  Charla  to  the  effect  that  no  citizen  shall  be  de- 
prived of  life,  liberty,  or  property  but  by  the  judgment  of  his  peers  or 
by  the  law  of  the  land,  and  also  provisions,  more  or  less  extensive, 
securing  the  right  of  trial  by  jury.  These  and  other  requirements  of 
the  fundamental  law  cannot  be  violated  in  acts  of  the  legislature 
establishing  and  fixing  the  jurisdiction  of  the  corporation  court  or 
tribunal^ 

CHtimns  competent  to  be  Local  Jvdgea,  Jwrvrs,  and  Wiinxssta. 

§431  (360).  Mrmlolpal  Judges,  JnTon,  and  Wltnauaa.  —  The 
maxim  of  the  common  law  above  adverted  to,  ikai  no  one  shall  be  a 
judge  in  his  own  case,'  has  no  just  application  to  legislation  creating 
municipal  courts,  and  investing  them  with  jurisdiction  to  try  com- 
plaints for  breaches  of  municipal  ordinances.  The  mayor,  though  a 
citizen  of  the  corporation,  may  be  clothed  with  judicial  powers  of 
this  character,  and  the  inhabitants,  though  interested  in  a  minute 
d^ree  in  the  recovery,  are,  or  at  least  may  be  declared,  competent 
witnesses.  In  this  respect  the  common-law  rules  have  not  been 
adopted  and  applied  by  the  American  courts  to  our  municipal  cor- 
porations ;'  or  the  courts  have  considered  the  common-law  doctrine 

under  Stato  lam  u  shonld  be  cognuable  imprisoDment ;  bat  qtuat.    Brownville  n. 

by  the  judicial  power,   which  is  ertab-  Cook,  i  Neb.  101  (187B).     As  to  mode  of 

luhed  and  prorided  for  in  that  article,  enforcemtut  of  ordinances  and  requisite) 

and  that  it  was  not  intended  to  inclade  of  complaints,  xidt  chapter  an  Ordinances, 

prosecntionB  under  ordinsnceg  of  mnnl-  sees.  408-412,  and  notes, 
cipal  corporations  cognizuble  before  local  '  Zylstrac.  Charleston,  1  Bay  (S.  C), 

police  magistrates."    And  the  eame  vi«w  SS2  (1791)  ;  Slaughter  n.  People,  2  Doug, 

is  beld  by  the  Court  of  Appeala  of  Km-  (Mich.)  334  (1S42).     Ante,  sec.  427,  note 

taeky.     WilUamsaa  v.  Commonwealth,  4  and  cases ;   pott,  sec  432.     A  municipal 

B.  Hon.  (Ey.)  14S  {1S4S).     Bat  in  JV«-  conrt  cannot  sit  outside  the  limits  of  the 

frmsita  the  Constitutiou  provides  that  "  all  city.     Hershoff  k.  Bererly,  43  K.  J.  L 

pTocan  and  other  proceedings  shall  run  in  139. 
the  name  of  the  State,"  and  this  was  held         ^  Supra,  sec.  425. 
to  inslnde  prosecatiolll   under  municipal         *  Thomas  v.    Mount  Vernon.  9  Obic^ 

wdinances,  where  the  penalty  vas  fine  and  290   [1839);   Commonwealth  c.   Bead,   1 
TOi-  I.  -  82 
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ae  to  the  disqualifyiiig  effect  of  interoat  upon  jurors  and  witnessea 
as  expressly  or  impliedly  abrogated  by  tiie  usual  legislative  or  char- 
ter provisions  for  the  constitation  of  municipal  courts,  and  confer- 
ring upon  them  jurisdiction  to  hear  and  try  certain  actions  and 
proceedings  by  and  against  the  municipality.  But  a  distinction  has 
been  well  drawn  between  corporation  courts  proper  and  the  general 
courts  of  record ;  and  in  respect  of  ordinary  actions  in  the  latter 
class  of  courts,  a  taxpayer  of  a  municipality  is  incompetent  to  serve 
as  a  juror  where  the  municipality  is  a  party,  unless  made  competent 
by  legislative  provision,  expressly  or  by  implicatioB.' 

Gray  (Man.),  476;    Lexington  e,  Lonft  4  McCotd  (8.  C.)487  ;  Conrdn  v.  Himea, 

81   Mo.   8tt0   (ISfll);   Commonwealth  v.  11John«.  (N.  Y.)  76  (1S14).    Themajor 

Byan,  S  Ha«&  60  ;   Cooley  Const.   Lim.  is  not  disqualified  from  praidiiiK  in  the 

410,  413  ;  Wheeling  d.  Black,  SG  W.  Va.  mayor's  court,  before  wbich  the  proceeding* 

3S6<  are  held,  by  the  tact  that  he  is  the  owner 

In  the  City  Conncil  p.  Popper,  I  Rich,  of  a  lot  on  the  etivet  aooght  tu  be  widened. 

(8.  C.)  Law,   S64   (ia4G),  the  dslendant,  Lexington  r.  Long,  SI   Uo.  MS  (1801). 

a  tum-rendenl  of  Hit  city,  was  pixwecated  The  mayor  and  council  baTing  juriadic- 

in  the  <uty  courts  established  by  act  of  the  tion  to  declare  what  is  *,  uaisance,  the 

legislature,  for  Tiolstiou  of  a  city  ordinance,  fact  that  they  hare  employed  an  attorney 

The  defendant  made  the  point  that,  as  the  to  prosecute  a  oaae  does  not  disqualify 

judge  of  that  court,  the  sheriff,  end  jaron  them,   nor  does  the  interest  which  thef 

were  corporators,  and  therefore  intereeted  have   in   common    with    oilier   dtiMns. 

in  the  penalty,  they  were  incompetent  to  Montezuma  v.  Minor,  78  G*.  484. 
tty  the  cause.     In  holding  this  objection         '  Direny   v.    Elmira,   Gl   N.   Y.   GM 

unsound,  the  Court  of  Appeals,  after  allud-  (1873).     lliis  was  action  of  tort  in  tha 

ing  to   Heaketh   t>.    Braddoi^,   8   Burr.  Supreme  Court  of  the  State  sgainat  the 

1847,  cited  mis,  see   42G,  lelied  on  by  city  of  Elmira  for  damage*  to  the  plaintiff 

the  dsfendaut,  remarks :    "  The  statutoiy  caused  by  a  defective  sidewalk,  wbich  the 

authority  given  to  the  city  court  to  try  all  city  was  bound  to  repair.     The  question 

offendrrs  sgainst  city   ordinances  fmpli*  was  whether  a  taxpayer  of  the  dty  waa  a 

edly  declares  that,   notwithstanding  the  competent  juror.     It  was  held  by  the  Com- 

commoQ-lan  otiijcction,   it  was  right  and  missionof  Appeals  that  at  common  law  the 

proper  to  gire  it  the  power  to  enforce  the  interest  of  such  a  juror  would  be  a  snffl. 

city  laws  against  all  offender*.    The  in-  cient  objection  unless  removed  by  statute, 

terpst  is  too  minvtt,  too  slight  to  eicite  and  that  aa  respects  tha  defendant  city  it 

prejudice    against  a  defendant ;   for  the  had  not  been  thus  removed.      Mr.  Com- 

judge,  sheriff,  and  jurors  are  members  of  a  mlssioDer  Earl,  in  delivering  the  judgment 

corpontioD  of  many  thousand  members,  of  the  court,  said  ;  "  The  charter  of  Elmira 

What  interest  of  value  have  they  in  a  line  provides  for  the  election  of  justices  of  the 

of  twenty  dollars  7    It  would  pnt  a  most  peace,  clothed  with  authority  to  hear  and 

eminent    calculator   to  great    trouble   to  try  actions  in  the  same  macneris  juaticet 

■scertain  the  very  minute  grain  of  interest  of  towns,  and  the  city  may  sue  before  such 

which  each  of  these  gentlemen  might  have,  jnsticea  to  recover  penaltisa  and  forfeitoies. 

To  remove  so  shadowy  and  slight  an  ob-  and  auch  suits  must  be  tried  like  dvO 

jei'tion,  the  legislature  thought  proper  to  actions  before  jostiee*  c€   towns.      The 

clothe  the  city  courts   consisting  of   its  defendants  in  snoh  action  may,  of  coutsc^ 

judge,    clerk,    sherilf,   and   jurors,   with  demand  jury  triala,  and  jnron  mnst  be 

authority  to  try  the   defendant,  and  he  snmmoned  from  the  city,  and  cannot  be 

cannot  now  object  to  it."    Per  O'Neall,  3.,  snmmoned  elsewhere.     Hence,  it  maybe 

City  Cotuicil  V.  Pepper,  1  Ricii.  (3.  C. )  well  that  in  sncb  actions  before  jnstiees  of 

Law,  364  (184G).    City  Conncdl  v.  King,  the  peace  the  Incompeteuej  of  juriai  om 


D.qit.zeaOvGoOt^lc 


§4S2    HITNICIFAL  COUBTS:   S0HMABT  PBOCBDnBG;    JITBT  TKIAL.   ' 


Summary  Proceedings  may,  in  Certain  Cases,  be  auihorized.  —  Jury 
Trial. 

§  432  (361).  BnmnuurT  Prooeanre ;  Jury  Trial.  —  Proceedings  for 
the  violation  iff  municipal  ordinances  are  frequetUly  summary  m 
their  characier,  and  it  has  been  made  a  question  how  far  statutes  or 
charters  authorizing  such  proceedings  are  valid,  especially  where  no 
provision  is  made  for  trial  by  jvay.  This  must  depend  upon  the 
nature  of  the  act  or  omission,  and  upon  the  Constitution  of  the  State 
and  the  extent  to  which  the  power  of  the  Ic^slature  is  therein  re- 
stricted. Offences  against  ordinances  properly  made  in  virtue  of 
the  implied  or  incidental  power  of  the  corporation,  or  in  the  exer- 
cise of  its  legitimate  police  authority  for  the  preservation  of  the 
peace,  good  order,  safety,  and  health  of  the  place  and  which  relate 
to  minor  acts  and  matters  not  embraced  in  the  public  criminal 
statutes  of  the  State,  are  not  usually  or  properly  regarded  as  crimi- 
nal,^ and  hence  need  not  necessarily  bd  prosecuted  by  indictment  or 
tried  by  a  jury.*     An  act  of  the  l^islature  authorizing  the  arrest 


Im  pnetieall;  depnTed  of  jurudictioD  to  rate   propertj'    for   the  purposes  of   the 

tiy  the  Muaeg  which  ftre  authorized  to  ba  street.     KuDdiiiger  v.  Saginsv,  C9  Hich. 

Qommenced  hefors  them.    Commonnailth  3G6.     See  Eemper  v.  Lauisrille,  11  Bush 

V.  RyuD,  fi  MuH.  eo.     Bat  there  is  no  «uch  (Ky.|,  67. 

pnctieal  diffioalt;  ia  coarts  of  record  held  B;  statute  oF  MoMocKitaetb  an  iDhabi- 
in  the  city ;  utd  hence  there  is  do  reuon  tsDt  of  the  city  of  Boston  ia  competent  m 
for  holding  that  in  sctiona  tried  ia  tbem,  ■  juror  in  such  cases,  but  this  provision 
in  which  the  city  is  interested,  the  iocom-  does  not  make  a  member  of  the  cciiumon 
petanoy  of  jnrota  on  account  of  interest  council  of  that  city  competent  Boston  e, 
liss  been  removed.  !  therBfore  oottckde  Baldwin.  139  Mass.  315.  The  inhsbitoDta 
that  the  common-law  rule  of  incompeteooy  of  a  town  are  not  disqualified  from  serving 
on  aeconnt  of  iotereat  applied  to  theae  aBgrandjororainpresentiogan indictment 
jurors,  and  that  they  ware  properly  ohal-  for  forgery  with  intent  to  defraud  the  town, 
leuged  and  eieluded.  Whatever  incon.  —the  interest  U  too  remote  and  is  differ- 
Tenience  msy  flow  from  Booh  a  holding  ent  from  a  direct  flnaneUl  interest  Cora- 
may  be  remediBd  bythe  legislature.  We  monwedth  it.  Brown,  HTMaae.  686  (1888). 
mnst  administer  the  law  as  we  find  it."  KnowlUm,  J.,  reviews  the  cbsbh  and  e<«i- 
Sl  N.  T,  6ia.  And  it  has  also  been  else-  sidars  the  question  with  care.  Juror  not 
where  decided  that  in  an  action  (o  recover  disqualified  to  sit  on  a  trial  for  a  violation 
damages  against  a  mnnicipality,  a  resident  of  the  ordinance  of  hU  own  city.  8tatB  B. 
taxpayer  is  not  competent  to  ail  ss  a  jurof  Wells.  *fi  Iowa,  863. 
if  obalUnged  for  oaose.  Fulweiler  e.  >  Bx  parU  Hnllwedell,  7*  Mo.  886. 
St.  Louis.  61  Mo.  i79  (1876);  Rose  ».  •  Wilii«m»«. Anpist«,*Qa.B09{13i8); 
St.  Charle*,  49  Ifo.  B09  ;  Johnson  v.  approved,  Floyd  «.  ComraisaionerB,  14  Ga. 
Americni,  46  6a.  80 ;  bat  under  the  code  8S8  (1853)  ;  Vaeon  v.  Augusta,  S8  Ga.  643 
irf  Georgia  thia  rule  does  not  obtain.  Car-  (1868) ;  pott,  sec.  411.  and  notes  ;  SUte  c 
tosvillev.  Lyon,  68  Ga.  677  :  sea  Omaba  Qnttierrez,  16  La.  An.  190;  Tierney  o. 
».  01miitead,B  Neb.  446  (1877).  One  who  Dodm,  S  Minn.  1«8.  1S9  ;  see  St  Peter  b, 
j»  tgttiiiij  inbtreated  in  having  a  stioet  Bauer,  19  Uinn.  327,  33S,  (1S72),  when 
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of  profeasiontil  thieves  and  bui^lais  frequeating  any  railroad    depot 

&c,  in  ttie  city  of  Philadelphia,  and  their  commitment  by  the 

mayor,  without  a  trial  by  jury,  is  not  in  conflict  with  the  pro- 
vision of  the  Cooetitution  of  the  State  which  guarantees  "that 
trial  by  jury  shall  be  as  heretofore,  and  the  right  thereof  remain 
inviolate."  * 

the  text  is  cited  and  ths  lubject  conmdered  Owrgia,   vestiDg   th«  jurisdictiMi  of  all 

by  JUplej/,  C.  J. ;  Byen  v.  Commoii wealth,  erinuTiai  catea  in  tribnuk  othar  than  cor> 

42  Pa.  St.  SB  ;  1  Biah.  Ci.  Pr.  tec.   7C8  ;  poratioo  courts,  the  court  IwiiiK  of  opinion 

State  v.   Conlin,    27  Vt.  818.     Thag,  in  that  the  tenD  "criminal  caaea,"  u  used  in 

Niw  Jeney,  it  is  held  that  legialadTe  an-  the  Cktostitution,  had  reference  to  aiich  acta 

thority  to  muaicipal  coarta  to  puniah  rio-  and  omiasiona  aa  ate  in  violation  of  the 

lationa  of  ordinancea  bj  a  limited  fine  and  jnMie  lava  of  the  State,  and  not  to  viola- 

impriionnient,   without   providing   for  a  tigna  of  local   ordinancea  made  tac   the 

trial  by  jury,  ia  not  in  eonSict  with   the  iotemal  police  and  govenimeiit  of  the  city. 

constitutional  proviaion  that  "the  right  In  this  State  the  nettled  rule  ia  that  th« 

of  trial   by  jury  ahall  remain  inviolate.''  same  act  cannot   In  twice  [innlahed,  — ' 

McGear  v.  'WoodrulT,  83  N.  J.  Law,  213  oQce  by  the  inunict]»Hty  and  once  by  the 

(IS'JS);  Johiuanti.  Barclay,  1  Hair.  {N.J.)  State, —and  the  rule  ia  adopted  that  the 

1  i  s.  P.  Howe  V.  PlaioGeld,  8  Vroom  (37  niniiicipal  power  ends  where  the  right  to 

N.  J.  L.),  lis  j  People  «.  Josticea,  7i  N.  indict  understate  authority  eiista,  aa ao j 

Y.  406;  18  Alb.  Law  Joor.  SS4  (1878);  other  rule  would  deprive  the  accua»d  of 

ante,  aecs.  360,  412,  413,  427  ti  Btq. ,-  State  the  right  to  a  jnry   trial.      Jenkins  v. 

r.  1^,  29Hinn,41fi;  Mankato «.  AmoM,  Thomaaville,  SS  Ga.'l46  (ISflt))  ;  Vamn  «. 

3tl  Uiun.  62  ;  Bic  parU  Suhmidt,  24  S,  C.  Augusta,  tupra ;  Savannah  «.  Husaey,  31 

363  (quoting  text):  Moundaville  «.  Faun-  Ga.  80  (1BS71  ;  ante,  se<^.  316,  note.    So 

tain,  27  W.  Va.  182,  204  ;  Hill  v.  Mayor  in  Uichigtin  :  Slaughter  v.  People,  2  Dong; 

of  Dalton,  72  Ga.   814;  Dively  v.  Cedar  (Mich,)  334  (1842).     Olhsrwiae  in  Ken- 

Falls,  21  Iowa,  5BG  ;  Davenport  G.  L.  &  Ivdcy :  Williumaon  v.   Commonwealth,  4 

C.  Co.  D.  Davenport,  13  Iowa,  229  ;  State  B.  Hon.  (Kj.)  146  (1843),    Wheirachar- 

n.  Tapeka,  86  Kan.  76;  Hoaroe  o.  Meuer,  tar  vested  in  a  manicipul  officer  "all  the 

35  La-  An,  !192 ;  bbb  also  HoUeubeek  e.  power  aod  juri8di<^on  given  to  trial  jua- 

Marahalllown,  62  Iowa,  21.  ticea  "  in  the  State,  it  waa  held  that  per- 

Treating  of  this  subject,  Mr.  Sedgwick  »ona  chai^  with  violations  of  ordinanoea 

soya  -.    "  Eitenfive    and  snmmary  police  were  entitled  W  a  trial  hy  jnry  and  to  an 

powers  are  constantly  eierciaed  in  all  the  appeal.     Beaufort  b.  Ohlandt,   24  S.    C. 

Sliitea  of  tha  Union  for  the  represeion  of  IfiB  ;   Laiington  v.  Viae,  lb.  163  ;  anU, 

breachea  irf  tha  peace  and  pettv  offences ;  aeca.  316,  866,  411,  428  ei  Kg. 

and   these  slatntea  are  not  gnppoaed   to  '  Byers  e.  Commonwealth,  42  Pa.  Bt 

conllict  with  the  constitutional  provisions  89.     In  this  case  the  extent  of  the  right 

secaring  to  the  citizens  a  trial  by  jnn'."  of  tri»5  by  jury  at  common  law  u  thor- 

8Ut.  and  Const.  Law,  B4B,  B49  ;  Ckwley  oughly  examined  in  a  valuable  opinion 

Conet.  Lim.  596.     What  offences  may  be  by    Streng,    J.,    afterwards    one    of   the 

proceeded  sBWtiat  in  England  in  a  sum-  jnrticea    of   the   Supreme   Court  of   tha 

raary  manner  are  detormined  by  acta  of  United  Stataa,  and  tbe  validity  of  som- 

Pariiament,  and  the  later  sets  include  some  marv  convictions  sustained.     See  chapter 

rases  of  serious  crime.     1  Stephen,  Hist  on  Ordinances,   ante,  sees.  366,  408,  411. 

Cr.  Ijiw,  chap.  iv.  pp.  122-126.     In  Wil-  The  doctrine  may  be  considered  as  settled 

liams  o.  Anguata,  »u]»™,  prooeedings  before  in  Pmmiilvania  that  municipal  corpom- 

a  city  council  for  violations  of  its  ordi-  tions  are   not  within   the   constitutional 

nanesa,  although  pnniahable  by  fine,  were  guaranty  of  jury  trial,  and  that  the  right 

considered  not  to  be   "  eriminitl  aua  "  to  a  trial  by  juiy  may  be  withheld  by  the 

within  the  meaning  of  the  CoBstitution  of  legislature  from  nae  qfau**,  and  from  imu 
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§  433.  Ifagna  Charts ;  Tha  Fonrteanth  Amendmaot.  —  The  Fov/r- 
teenth  Amendment  to  the  Cojutitution  (^  the  United  Statta  contains  a 
provisioD  Biinilar  to  that  found  in  many  of  the  State  Constitutions, 
"  that  no  State  shall  deprive  any  person  of  life,  liberty,  &c.,  without 
due  process  of  law." '  Thus  the  principles  of  Magjia  Charta,  mem- 
OTable  iu  their  assertion,  historic  in  their  associations,  and  luminous 
vith  the  light  of  liberty,  are  part  of  the  fundamental  law  of  this 
country,  and  they  cannot  be  contravened  in  the  powers  granted  to 
municipalities,  nor  in  the  jurisdiction  with  which  municipal  courts 
are  invested,  or  in  the  proceedings  therein  authorized.'    One  of  the 

jttritdidimx  cmt«d  1^  etstnta  withovt  IT.  T.  406 ;  IS  Alb.  Lav  Jour.  254 
common-law  powera,  md  from  proved-  (1878) ;  antt,  eh»p.  i».  ;  rapra,  utx.  886- 
inga  mti  of  Ihe  courte  of  Ihe  ccmmoa  law.  808,  111,  412;  infra,  seca.  434-438. 
Rhian  v.  Claik,  al  Pa.  St.  96  (186G),  ■  Construed  Portlaod  v.  Bangor  in- 
fer Woodieard,  C.  I.;  Dimmore's  Ap-  graDta),  65  Me.  120  (1S7S)  j  s.  c.  20  Am. 
peal,  G2  Pa.  St.  371  {1866)  ;  Eving  e.  Rep.  S81  ;  anU,  wc  401. 
Pilley,  43  Pa.  3t.  3S4  (186!)  ;  Vbq  Swar-  *  The  words  TeTened  to  in  the  text,  in 
tow  c.  Com  m  on  wealth,  24  Pa>  St  131  aabstance  the  same  ai  Article  39  of  Uagna 
(1854).  Bee  Barter  r.  Commonirealth,  S  Charla,  we  the  "  essential  clauaea,"  being 
Pa.  (Fen.  i  W.)  2GB  (1831)  ;  pott,  lec  those  that  "protect  the  personal  liberty 
138,  and  note.  Sacb  a  ceiutitational  and  property  of  all  freenten  bj  ginng 
provision  doea  not  apply  in  New  York  to  aecarity  from  arbitrary  imprisonment  and 
pills  ojenixt  made  triable  hy  etatvie  before  arbitnuy  epoilation."  Hallam  Mid.  Ages, 
a  court  of  special  aessions.  People  v.  II.  324.  "These  Uireo  words  [?»«/- 
Josticea,  74  TS.  T.  406  (1S7S)  ;  IS  Alb.  lu»  liier  home]  are  worth,"  aays  Loni 
I«w  Jour.  254.  A  difTersnt  view  is,  to  CJialJiavi,  "all  the  clueics."  In  time 
some  extent,  taken  by  the  Supreme  Conit  they  came  to  embrace  svei?  person  iu  the 
of  Vemuml  onder  the  Conidtution  of  that  realm.  The  eloquent  eulogium  of  Sir 
State,  vhow  language  is,  that  "  when  an  Jamet  Mackiiaosh  upon  itagna  Oiarta  ia 
isane  of  fact  proper  for  eogrnaaaee  of  a  well  known.  He  justly  aays  that  wboevar 
Jury  shall  be  joined  in  a  court  of  law,  the  appreciatea  it  "  is  sacredly  boand  to  speak 
parties  haei  a  right  to  trial  by  jury  which  with  tererential  gratitnde  of  the  author* 
ought  to  be  held  sacred."  In  the  opinion  of  the  Great  Charter.  To  have  prodnced 
of  the  court,  a  public  corpotatieo,  altbough  it,  to  ha»e  praaarred  it,  to  have  matnrad 
the  liability  on  the  corporation  be  created  it,  eonetitnte  the  immortal  chum  of  Eng- 
1^  statute,  it  entitled  to  a  jury  trial,  and  land  upoa  ths  aatsem  of  mankind."  In 
therefore  a  statnte  providing  for  a  com-  enumeratiiig  ita  adyantagea  and  ita  bless- 
polsory  and  final  reference  of  a  caae  in  ings,  it  seems  to  the  author  that  Sir  Jamea 
its  nature  one  at  common  law,  is  void  ;  baa  omitted  to  notice  its  crowning  glory, 
and  the  Constitution  applies  to  all  contro-  end  that  is  its  aaaertion  of  the  principle  of 
rersiea  fit  to  be  tried  by  a  jury,  although  such  pricelesa  value  to  mankind  which 
the  particular  right  waa  created  by  statute  Jfajwa  Charta  alike  in  ita  origin  and  in 
enacted  after  the  adoption  of  the  Congtl-  its  general  and  specific  provisions  declares 
Mtion.  Plimpton  p.  Somerset,  83  Vt.  288  and  illustrates,  and  which  is  the  founda- 
(1860).  It  would,  perhaps,  be  going  too  tion  principle  of  English  and  American 
far  to  say  that  municipal  corporations  are  liberty,  viz. :  that  the  Law  aa  distinguished 
Dot  in  any  case  within  the  constitutional  from  arbitrary  power  or  discretionary  an- 
gnaranty  of  a  trial  by  jury,  and  yet  it  thority  is  supreme  over  all  ;  that  al!  per- 
woold  not  follow  that  provision  might  sons  from  those  in  the  highest  station  to 
not  be  made  for  the  trial  in  a  Biimmary  the  humblest  individual  are  equally  en- 
way,  before  municipal  courts,  of  petty  or  titled  to  its  protection  and  are  equally 
poliea   offence*.      People   w.   Justices,  74  bound  to  render  it  obedience  ;   that  all 
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qaeations  which  most  frequently  arises  is  whether  the  defendaTil  u 
eiUitied  to  a  trial  by  jury,  and  the  cases  on  this  subject  canuot  all 
be  reconciled.^  The  general  principles  applicable  to  its  aolutioo, 
however,  are  plain.  Violations  of  muDicipal  by-laws  proper,  each 
as  fall  within  the  description  of  municipal  police  regulations,  as  for 
example  those  concerning  markets,  streets,  waterworks,  city  officers, 
&C.,  and  which  relate  to  acta  and  omissions  tbat  are  nut  embraced  in 
the  general  criminal  l^islation  of  the  State,  the.  legislature  may 
authorize  to  be  prosecuted  in  a  summaiy  manner  by  and  in  the 
name  of  the  corporation,  and  need  not  provide  for  a  trial  by  jury. 
Such  acts  and  omissions  are  not  crimes  or  misdemeanors  to  which 
the  constitutional  right  of  trial  by  jury  extends.' 

In  England  violations  of  municipal  by-laws  where  the  penalty  is 
a  fine,  or  hy  authority  of  Parliament  a  fine  and  imprisonment,  have 
always  been  prosecuted  in  a  summary  manner,  although  Magna 
Charta  secures  the  right  of  trial  by  jury.  Summaty  prosecutions, 
however,  have  always  been,  it  is  believed,  in  virtue  of  Acts  of  Parlia- 
ment.' The  distinction  there  is  between  offences  known  aa  pleas  of 
the  crown,  where  the  trial  must  be  by  jury,  and  p^ty  offence*  pun- 
ishable by  fine  or  amerciament  in  the  inferior  Jurisdictions.*  And 
a  by-law  with  appropriate  penalties  is  not  necessarily  iuvalid,  be- 
cause the  party  may  also  be  indicted  for  the  same  act'  So  here 
where  the  act  or  omission  sought  to  be  punished  by  imprisonment 
under  a  municipal  ordinance  is  in  its  nature  not  peculiarly  an  of- 
fence against  the  municipality,  but  rather  against  the  public  at 
lai^e,  and  where  it  falls  within  the  legal  or  common-law  notion  of  a 
crime  or  misdemeanor,  and  especially  where,  being  of  such  a  nature, 
it  is  embraced  in  the  criminal  code  of  the  State,  then  the  constitu- 
tional guarantees  intended  to  secure  the  liberty  of  the  citizen  and 
the  right  to  a  trial  by  jury  cannot  be  evaded  by  the  nature  of  the 
powers  vested  in  the  municipal  corporation  or  the  nature  of  the 

men  are  gorerned  bj  the  genenJ  law  of  *  Tazt  qnoted  by  the  Saprem*  Court  of 

the  land  uiii  by  that  alone,  and  are  amena-  tlie  United.  States  in  Callan  v.  Wilson,  1S7 

ble  only  to  that  lav  aa  adminiatered  in  tha  U.  8.  640(1888);   whers,  howBTer,  tha 

Jodicial  Coarta  ;  that  tfae  entire  atrnotDre  orfane  in  qaeation  —  conspincr  —  vu  held 

of  our  polity.  Constitutions,  and  Isna  reata  not  to  be  bcladed  In  the  daas  referred  to 

upon  the  right  of  the  individaal  to  the  in  the  tsxt.     See  alao  State  o.  Powell,  97 

ncurity  and  enjoyment  o!  hie  freedom  and  N.  C.  417,  and  poU,  nc.  489. 

bis  property  ;  that  the  indiridual  ia  every-  '  1  Stephen  Hist.  Ctim.  I*w,  ehap.  iv. 

thinii!  and  the  goremnient  nothing  except  p.  122. 

so  far  as  it  U  an  institution  that  proteeta  *  AMt,  sec  BS8,  and  anthoritias  cited 

hia  liberties  and  bis  rifthta.  in  note. 

■  ^n(e,*eos.  806-868.  and  cases  in  note;  *  Grant  on  Corp.  8a  i  emit.  Me.  868, 

teca.  408-414,  and  notes ;  woil  427,  438-  note. 
483. 
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junsdictjon  confened  upon  the  municipal  courts.*  If  no  imprison- 
ment for  the  violation  of  the  municipal  regulation  is  authorized,  it  is 
clear  that  the  prosecution  is  not  criminal,  and  there  is  no  constitu- 
tional right  to  a  trial  by  jury.  But  if  a  limited  imprisonment  on 
defanlt  of  paying  a  fine,  or  even  aa  part  of  the  punishment,  is  au- 
thomed  by  tlie  legislature,  this  does  not  necessarily  make  the  case, 
if  it  be  for  a  violation  of  a  mare  municipal  regulation,  one  to  which 
the  right  of  a  trial  by  jury  extends.  The  question  depends  rather, 
we  think,  upon  the  intrinsic  nature  of  the  offence.  It  is  very  gener- 
ally  agreed  in  this  country  that  certain  minor  or  petty  offences  may 
be  summarily  prosecuted  and  tried  without  indictment  or  a  jury, 
but  there  is  a  class  of  cases  so  near  boundary  line  that  the  courts 
have  differed  as  to  which  side  of  it  they  belong.'     On  the  principles 

*  In  rt  Bolfi^  8Q  San.  7fi8,  qnotiog  ing  is  in  general  looked  npoQ  as  >  crimioKl 
text^  and  holding  that  maintaining  a  noi-  one.  Per  Plait,  B.,  Attorney-General  •. 
■ance  —  aa  keeping  ■  hog-pen  —  being  at  BodloO)  10  EllcLq.  31.  There  are  xaauj 
eommon  law  a  criminal  oBeace  for  nhieh  crimes,  properly  so  called,  which  are  liaUe 
fine  and  imprisonment  maj  be  impoeed,  to  be  pnniabed  on  sommarj  oouTiction. 
one  accused  thereof  is  entitled  to  a  jury,  1  Stepb.  Hist,  Cr.  Law,  chap.  W.  p.  122. 
In  a  trial  before  a  police-judge  under  an  Bat  there  are  a.  vutt  number  ot  acts,  which 
onlinanc«  of  the  city.  StebMna  v.  Mayer  in  no  senu  an  critnea,  which  are  also 
(Ean.),  IS  Pac  Bsp.  74S.  punishable  ;  anch,  for  instance,  aa  keeping 

*  Ante,  sees.  SQfl,  SS8  and  note,  4DS  open  bouse  after  certain  hour*,  and  a 
rf  wg.,  Ill,  <27,  43S.  In  EngUnd,  undet  Tariet;  of  brracbes  of  police  regulations 
Tarioos  Acts  of  ParliamsDt  from  as  early  which  will  readily  occdi  to  the  mind  of  any 
period,  certain  ntagistratea  hare  been  one.  Ptr  fiarun  Martin,  a.  o.  96.  Where 
authorized  "to  inflict  in  a  summary  way  the  proceeding  is  conducted  with  s  view 
penaltiee  of  different  kinds  upon  a  great  and  fot  the  pnrpoae  of  oblalning  rediesa 
variety  of  offenden.  These  penalties  hare  for  the  vioUtion  of  a  private  right  only, 
eonsistad  in  the  inSiction  of  fines  of  the  proceeding  is  a  civil  one ;  but,  on  the 
greater  or  leas  amount,  and  sometimes  in  other  hand,  where  the  proceeding  is  di- 
imprisoDment,  and  ocCBsianallj  in  setting  rectcd  for  the  punishment  of  an  offence 
the  offender  in  the  stocks.  Meat  offences  which  mOitates  against  the  general  in- 
etealed  by  legislation  of  this  sort  have  terest  of  the  community,  and  for  the 
eonnsted  in  the  violation  of  rules  laid  punishment  of  the  tnfrsctioii  of  some 
down  for  some  administnttve  parpose,  pablic  duty,  anch  proceeding  is  a  crim- 
and  BO  belong  rather  to  administrative  law  inal  proceeding.  Per  Sir  Mexander  Cock- 
than  to  criminal  law  as  nsually  under-  bum,  in  argoing  same  case,  p.  8S.  It  ia 
■tood."  1  Stephen  RlK.  Cr.  I«w,  chap,  not  an  easy  matter  to  draw  a  line,  and  so 
It.  p.  123.  In  the  later  acts  in  England  be  able  to  decide  on  which  aide  of  it  each 
the  summary  powen  of  magistntee  "  in  case  should  be  placed.  Beferenoe  may  be 
MMS  of  seriooa  crimes  have  been  consider-  made  to  the  following  cases  :  Attorney- 
tbiy  enlaiged,"  fb.  The  following  refer-  General  d.  Bowman,  2  B.  A  P.  632,  n.  ; 
■nee  to  some  additional  anthoritiea,  Eng-  Attorney-General  o.  Siddon,  1  C.  &  J. 
lish  andCanadian.respectingthe  question,  S20  ;  Hnntle;  o.  Loecooibe,  3  B.  &  P. 
mat  it  a  arimtr  is  Ukca  from  Chirf  C30  ;  Backham  v.  Bluck,  9  Q.  B.  691 ; 
Justice  Harrison's  Ilnnicipal  Manual  for  Cobbett  v.  Slowman,  9  Gxchq.  eSS  ;  E^ 
the  Provinoa  of  Ontario  (6th  ed.  1S78],  p.  giugton,  Jiini,  2  E.  ft  R  717;  Sweeney  e. 
S18 :  —  Spooner,  8  B.  A  8.  829 ;  Rmtb  v.  Wood, 

"  If  Imprisonment  may  in  the  first  in-  C  B.  &  S.  Wi  ;  Attorney-General  t>.  Sillli- 
itence  follow  tlte  conviction,  the  proceed-    raa,  82  L.  J.  Ezchq.  S2  ;  bston's  Case, 
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here  laid  down  those  vhich  most  commonly  present  themselves 
may  be  satisfactorily  determlDed. 

§  434.  (362).  Ciimlnal  ChargM;  Jary  Trial.  — Where  the  legis- 
lature undertakes  to  confer  upon  the  courts  of  the  corpoiatioD,  or 
where  the  corporation  seeks  to  give  to  ita  court  mmmaTy  j-urindietion 
to  try  persons  for  acts  which  are  indictctble,  or  are  criminal  offences,  it 
not  unfrequently  happens  that  some  provision  of  the  Constitution, 
designed  to  protect  the  rights  or  liberty  of  the  citizen,  is  violated. 
Thus,  under  a  Constitution  declaring  "  that  no  freeman  shall  be  put 
to  answer  any  criminal  charge  but  by  indictment,"  &c.,  and  "  that  no 
freeman  shall  be  convicted  of  any  crime  hnt  hy  the  unanimous  ver- 
dict of  a  Jury  of  good  and  lawful  men  in  open  court,  as  heretofore 
used,"  an  act  of  the  1«^slature  which  gives  to  an  officer  of  an  in- 
corporated town  the  power  of  trying  assaults  and  batteries,  or 
other  crivies,  is,  in  the  opinion  of  the  Supreme  Court  of  North 
Carolina,  void,  because  it  violates  both  of  these  provisions  of  the 
Constitution.^ 

§  435  (363).  Bama  anbjsot.  — A  similar  view  was  taken  in  the 
State  of  Arkansas,  the  Constitution  of  which  provided  that  "  no 
man  shall  be  put  to  an'jwer  any  criminal  chaise  but  by  present- 
ment, indictment,  or  impeachment ; "  and  it  was  held  that  the  legis- 
lature could  not  confer  upon  the  corporation  courts  of  a  city  tht 
power  to  punish  an  assault  and  battery  —  this  being  a  criminal 
charge  —  without  presentment  or  indictment ;  and  it  was  cons^ 
quently  decided  that  the  judgment  of  conviction  of  such  a  court  for 
an  assault  and  battery  is  coram  non  judiee,  and  constitutes  no  bar 
to  a  prosecution  by  indictment  in  the  courts  of  the  State  for  the 
same  offence.' 

12  A.  &  F_  fl4G;  Cattell  v.  Ireaon,  E.,  B.  ft  "tiie  joa-jaa,  recoiden,  ka.,  mtybe  eom- 

E.   91  :  Uorden  e.   Porter,  7  C.  B.  k.  a.  musioiied,  and  tho  legiaUtnra  may  veat 

641 :   Heme  v.  Garton,   S   K  ft  E.  flS  ;  in    tbem   incli  eriminil   juriadiclioD    u 

Parker  v,  Gteen,  3  B.  ft  S.  399  ;  Lqcm  ft  may  be  nei^essaTy  for  the  [inniBhineDt  of 

McGlashan,  In  rt,  29  Upper  Can.  Q.  B.  minor  crimea  and  offencea,  «b  the  police 

81  ;   The  Qaeen  v.  Boardman,  80  Upper  and  good  order  of  the  city  of  Kew  Orteana 

Can.  Q.  B.  653 ;  The  Qaeen  v.  Boddy,  11  may  require."    It  was  held  that  art.  lOS 

Upper  Can.  Q.  B.  381,"  laid  down  the  general  rale,  to  which  art. 

'  State  v.  Hoes.  2  Jones  (N,  C. )  Iaw,  134  vrae  an  exception,  and  that  nnder 

se   (lSfi4).      See  Tiemsy    v.    Dodge,    9  the   latter  article    it  waa  competent  for 

Minn.  166  (1S64).     The  Constitution  of  the  legislatare  to  provide  for  the  proae- 

£<?iii>fan(i  (art.  103)  reqniree  that  "  proae-  cation    of   minor   oQences,    withont   in- 

cutiona  shall  be  by  indictment  or  infonDK-  dictment  or  jnry  trial,  in  the  Bscorder'a 

tion.     The  acensed  ahall  bare  a  speedy  Court.    Stats  v.  Gnttlerrez,   IG  La.  An. 

trial  by  an  impartial  jury  of  the  vicin-  190  (1860). 
■ge."    Another  article  (134)  provides  that         ■  Bector  r.  State,  0  Ailt.  (1  Eng.)  187 
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§  436  (364).  Bune  anbleot.  —  The  same  doctriae  was  declared 
in  Michigan.  The  Constitution  of  the  State  contained  a  provieioQ 
that  "  no  person  shall  be  held  to  answer  for  a  crimiTuU  offence  unless 
on  the  preaentment  of  a  grand  jury,  except  cases  cognizable  by 
juBticGs  of  the  peace,"  &c. ;  and  by  the  statutes  of  the  State,  the 
keeping  of  a  bavniy-hoiise  was  declared  to  be  an  offence  punishable 
by  fine  and  imprisonment.  Under  this  state  of  the  law  the  city  of 
Detroit  was  empowered  by  the  legislature  "  to  make  all  such  by- 
laws and  oidinances  as  may  be  deemed  expedient  by  the  common 
council  foi  efTectoally  preventinjr  and  suppressing  houses  of  ill-fame 
within  the  limits  of  the  city."  It  was  held  that  the  term  "  criminal 
offence"  in  the  Constitution  included  both  felonies  and  misde- 
meanors, and  embraced  the  offence  (which  was  such  both  at  com- 
mon law  and  by  the  statute  of  the  iState)  of  keeping  a  house  of 
ill-fame ;  and  therefore  an  ordinance  of  the  common  council  pre- 
scribing the  punishment  for  keeping  such  a  house  within  the  city 
and  providing  for  the  trial  and  conviction  of  the  offenders  in  the 
monioipal  court  tnthout  iTidiciment,  was  unconstitutional,  the  ju<^- 
ment  of  the  court  reatii^  upon  the  principle  that,  under  the  con- 
stitutional provision  quoted,  there  could  be  no  summary  conviction 
nnder  an  ordinance  for  that  wtiiob  is  a  criminal  offence  by  the  gen- 
eral laws  of  the  State.' 

§437  (365).  Bum  ■nbJ«ot;  —  So,  by  the  Constitution  of  Texas, 
it  ia  provided  that  "in  all  cases  in  which  justices  of  the  peace  or 

(1S4S) ;   Dutt   v.  Homnl,  6   Ark.  4S1 ;  u  to  an  oidinuice  against  opium  dens, 

Lewi*  «.  State,  SI  Ark.  21t.     It  u  held  aa    precisely    the   same    acta    are    oiada 

in  the  (une  State  that  a  corporation  court  poni^able  1>y  the  Penal  Code.    JU  Sio,  7S 

may  pnniah  a  petsoa   for  using  obacene  Cal.  112  [1B37)>     In  KetUudcy,  ths  Con* 

language  In  the  streets,  becaoae  suoh  an  stttntion  of  vbich  proTides  that  "  no  per. 

offence  ia  not  declared  criminal  by  any  son  ahall,  for  any  indictable   offence,  be 

■tatate  of  the  State.     Slatteiy,  In  re,  S  proceeded  agsinat  criminally  by  infonna- 

Ark.  184.  tion,"  and  that  "all  proeecutiooa  shall  be 

>  People  V.  Slaoghter,  2  Doug.  (Hich.)  carried  on   in   the  name  ind  by  the  au- 

tM(1842),  Qoto;  and  lee  Welch  n.  People,  thority  of  the  commonwealth,"  the  leftia- 

Ib.  B82  (18*6).     Dndar  the  present  Con-  lature  may  anthoriye   a  city  corporation 

ttitation  of  Cbl^timia  an  ordinance  prohi-  to  proceed  in  its  name  against  offenders 

KtingperaonsfromTisiting,  for  purpoaeeof  for  violating  its  ordinaoc*,  and  punlah 

prostitutioa,  hoosei  of  ill-fame,  was  ans-  them  by  fine,  althongh  the  offence,  as  in 

tained,  the  same  "not  being  in  conflict  the  case  before  the  court  (an  assault  and 

with  the  goneisUaws"  of  the  State.     Et  battery),  is  indictable  under  the  laws  of 

Johnaon,  7S  Cal.  328  (18S7).     So  aa  to  the  State.    The  couri:   regarded  the  pro- 

ordinance  to  auppress  tipplinK-houses.    Be  ceeding  in  the  name  of  the  corporation  as 

Campbell,  74  CaL   SO  (I8S7I.      So  as  to  of  a^iuui  civil  or  penal  natnrp,  and  not  aa 

ordinance  making  it  anlawfnl  to  visit  a  criminal.     Williamson  v.  Commonwealth, 

place  for  the  practice  of  gambling.     Lane,  i  B.  Mon.  (Ry.)  14S  (1B4S)  ;  ante,  aecs. 

£>  part*,   7(t  CaL   eS7.     Bnt  otherwiae  8S,  411,  429  ;  lupra,  sec  4SS,  note. 
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inferior  tribanala  shall  have  jurisdiction  of  causes  where  the  penalty 
is  fine  and  imprisonment  (except  in  cases  of  contempt),  the  accused 
shall  have  the  right  of  trial  by  jury,"  and  under  this  it  was  held 
that  the  mayor's  court;  could  not  constitutionally  be  invested  with 
power  to  try  summarily,  and  without  a  jury,  a  person  for  assault 
and  batten/,  in  violation  of  the  ordinances  of  the  corporation, 
where  the  mayor  was  authorized  to  impose  a  fine.' 

§  438  (366).  Same  •abJ«ot  —  In  Zylstra  v.  The  Corporation  of 
dMilestoD,  it  appeared  that  the  organic  act  of  the  city  gave  to  the 
common  council  power  to  affix  and  levy  fines  for  all  offences  against 
their  by-laws,  and  there  was  no  limitation  of  Che  amount  of  the  fines. 
In  this  respect  the  charter  was  silent.  The  "  Court  of  Wardens " 
(the  corporation  tribunal)  had  the  power  expressly  given  to  it  to 
commit  for  fines  and  penalties.  Under  these  circumetances  the 
corporation  of  Charleston  passed  an  ordinance  prohibiting  the 
exercise  of  the  trade  of  candle  and  soap  making  within  the  limits 
of  the  city,  under  a  penalty  of  £100.  Zylstra  was  prosecuted  in 
the  Court  of  Wardens  —  composed  of  members  of  the  city  coun- 
cil—for  a  violation  of  this  by-law,  and  fined  by  this  court  £100. 
On  his  motion  to  obtain  a  prohdbition  it  was  held,  under  the 
Constitution  of  that  State,  that  the  proceedings  of  the  Court  of 
Wardens  were  void,  not  being  according  to  the  lex  terrw  recog- 
nized by  Magrta  Oharla,  And  expressly  adopted  by  the  State  Con- 
stitution. And  the  judges  who  expressed  themselves  on  that 
point  were  of  opinion,  under  the  State  Constitution,  that  that  tri- 
bunal could  not  be  invested  with  a  jurisdiction  greater  than  that 
exercised  by  justices  of  the  peace,  unless  there  was  provision  for 
securing  a  trial  by  jury,  which  in  the  instance  before  the  court 
had  not  been  made.' 

1  Bums  V.  Ia  OiangeL,  17  Teua,  415  and  roid."    Barter  v.  ConuDODwealtb,  8 

(1SG0);  a.  p.  Smith  v.  8>n  Antooio,  lb.  Fb   [Pen.  k  W.)  2SS  (1S31). 

04S.  A.  atatnte  providing  tor  mnnutry  coq- 

*  Zjlstrai).  CharlMton,  1  Baj  (S.  C),  victioii   for  a  new  <^eiiee  berors  iurerior 

S82  (]7E)4).  jurisdictions,   without  a   jury,   doe*  not 

In  holding  that  the  charter  of  th«  city  vlokte  the  provision  of  the  Constitution 

of   LaniiMter   did   not  eonfar  upon  the  that ' '  trial  hj  juty  shall  be  oi  heniofiirt, 

eoancils  the  right  to  vast  in  the  major  and  the  right  thereof  nnnam  inviolate." 

and  aldermtn  Jurisdiction  to  convict  sum-  Van  Bwartow  e.  Commonwealth,  2*  Pa. 

marily,  and  imprison  in  default  of  payment  St.   131   (18G4),     jlnlt,  mc.   tS%   note; 

of  the  panalt?  affixed  to  an  oidiuaaee,  Rhines  «.  Clark,  Gl  Fa.  St  9S.    See,  also, 

Oibmn,  C.  J.,  nmarbed  ;    "Now,  if  the  Boring  v.   Williams,  17  Ala.  CIO  ;  Times 

charter  even  purported  to  confer  a  power  v.  The  State,  2S  Ala.  IflG  ;  Powers,  In  rt, 

to  imprison  on  summary  coQvictiou  (for  a  25  Tt.  201 ;  Hcrphy  b.  People,  3  Cow. 

misdemeanor)  aad   nithoat  ap)ipsl  to  a  (N.  T.)  81G ;   Shirley  v.   Lanenburg,   11 

jury,  it  would  be  w  far  unoomtitntiMial  ]!•«•  879. 
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§  439  (367).  WlMT*  tb«  msht  of  «  Jut  TMal  !■  glv«a  by 
AppML  —  It  has,  however,  been  decided  in  the  courts  of  several 
of  the  States  that  although  the  charge  or  matter  in  the  muoicipal 
or  local  courts  be  ooe  in  respect  of  which  the  party  is  by  the  Con- 
stitution entitled  to  a  trial  by  jury,  yet  if  by  an  appeal,  elided 
with  no  unreasonable  restrictions,  he  can  have  such  a  trial  as  a  matter 
of  right  in  tbe  appellate  court,  this  is  sufficient,  and  his  constitu- 
tional right  to  a  jury  trial  is  not  invaded  by  the  summary  proceed- 
ing in  the  first  instance.^  The  Supreme  Court  of  the  United  States 
has,  however,  very  recentiy  emphatically  disapproved  of  this  doo- 
biue,  in  a  case  vhei«  the  diarge  against  the  defendant  was  criminal 
in  its  nature,  afTacting  the  public  at  large,  and  was  not  one  of 
the  class  of  petty  offences  which,  at  the  common  law,  may  be 
proceeded  against  summarily,  without  a  Jury.*  The  question  came 
before  the  court  upon  an  application  for  the  writ  of  habeas  corpus 
in  &vor  of  one  who  had  been  convicted  in  the  Police  Court  of 
the  District  of  Columbia,  of  the  offence  of  conspiraeff,  without  a 
jury  which  he  had  duly  demaoded.*     The  distinction  is  sharply 

jU  to  t^  right,  imder  psTtianlar  oon-  City  Conncil,  1  Nott&HcC.  237  ;  Thora- 

•titntional  and  itatntory  proridoDS,  to  a  ton   v.   SmiUi,   1   Woik    (V&.)  B.  106  ; 

jury  trial,  for  vioUtioiu  of  mtinioipal  by-  McMuIIbq  «.  City  ConDcil,  1  Bay  (S,  C. ), 

Uw8.    Tbomu  D.  AahlaDd.  la  Ohio  Bt  M;    Zylstn    «.    ChcrUstoii,    lb.    S82 ; 

134  1  Work  V.  Stite,  2  Ohio  St.  29« ;  Ony  WillU  •.  BooDTille,  38  Ho.  C4S  ;  Fkyetta 

e.   State,   S  Eaning.   (Del)  7fl  tlSM)  1  *■  Sha&oth,  2S  Uo.  115;  Sill  n.  CanuDg, 

Lov  *.  CoRuninioDera  of  PUotafie,  £.  U.  US.  Y.  297:  Landen  o.  BtatsD  IiUod 

Charlt  (G>.)809iGraene.  Savumab.  JA.  BailnMd  Co.,  GS  N.  T.  ISO  (1873)  ;  Oood- 

US,  S71i  WilttamB  v.  Augusta,  1  a&.  fi09.  rioh  v.  firowo,  SO  la.  201  (1S70)  ;  Peuu- 

ApprOTsd,   Floyd  v.   Eatonton  Comiu'n,  aylTania  Hall,  jn  re,  S  Pa.  SL  201{]M7); 

14  0a.  SG4(186S);  State  o.  Gnttiarraz,  16  AlezaDder  v.  Bennett,  SO  N.  Y.  201(1876). 

1^   An.    IM ;    Trigally   v.    Uemphli,  6  SitMt    i^  >urudtc<f[»i    (writoriottj. 

Coldw.  (Teon.)  S82  (ISflS) ;  Aadnnon  o.  State  c.  Clegg,  27  Conn.  G98  \  CotUI  v. 

O'DoDDoll,  7  Sontii«BaL  Rep.  &B4.     Anta,  Phy    (pracesa),    36    lU.    43! ;   State    v. 

■eca.  427,  482.  McArthor,  18  Wis.  888 ;  Hoag  e.  Lunont, 

Jmnidiitvm  of  mayor's,  ramrder'j,  and  60  H.  Y.  96(1876), 

potiee  eourU  twdn-  datuia  or  ^itdal  eliar-  '  Stewart  •.   Havor,  7  Md.  501  ;  Mot- 

ters.     Commonwealth  p.  Pindai,  11  Met  toti  e.  Baniea,   8  Yetgw  (Tenn.),   444  ; 

(M«8».)   689 ;    Commonwealth  v.  Roark,  McDonald    v.   Sohell,   S  Seig.   ft  Bawle 

8  Owh.  (Masa.)  HO ;  Same  t..  Emery,  11  (Pa),  a*0  ;  Been  p.  Been,  4  Conn.  SSS ; 

Ooah.    (Han.)    40S ;    Elder    v.    Dwight  Jonea  «.  Bobbins,  8  Gray    Mam.),  829; 

HsDofiutariDg  Co.,  4  Gray  (Maaa.),  201 ;  Dorgan  p.  Boston,  18  Allen  (Mass.),  S2S ; 

State  B.  Bioker.  89  S.  H.  179 ;  Hyera  b.  Sedg.  St.  and  Const  I*w,   84S  ;  Codey 

People,  2S  III.  178  j  Biee  i>.  State,  3  Kan.  Const  Urn.  410.    Text  cited  and  followed. 

141 ;  State  v.  Young,  3  Ean.  445 1  Halone  Emporia  p.   Tolmer,   IS   Kan.   633,  631 

P.  Mnrphy.  2  Kan.  aso  ;  Gray  p.  State,  2  (1874);pM<,  aec  818. 

Barring.  (DeL)  76;  HutohingSD.8eott,  4  '  CalUo  p.    Wilaon,    137   U.   8.    610 

Halst  (N .  J. )  218 ;  Cincinnati  p.  Gwynne,  (1888). 

10  Ohio,  102  ;  14  Ohio,  260,  403  ;  UarUe  >  CalUn  t.  WUson,  tapra.     Mr.  JnstiM 

V.  Akron,  14  Ohio,  588;  Weeks  v.  For-  Sariw,  delivering  in  thia  case  the  opinion 

man,  1  Uairia.  (N.  J.)  387;  Tmchelnt  »,  ofthsiMDrt,  said:    "  It  [conspiracy]  ta  an 
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dnwB  by  tbe  Supreme  Court  in  the  case  cited,  between  offoDces 
esseutially  criminal,  affectiug  the  public  at  lai^e,  and  petty 
ofTencea  which  at  the  common  law  may  be  proceeded  against  in 
a  summary  manner,  which  latter  would  include  violations  of  muni- 
cipal ordiuaDces  concerning-  local  afiaiis  in  respect  of  matters  non- 
criminal in  their  nature.  This  distinction  would  appear  to  be 
sound,  and  the  doctrine  of  the  Supreme  Court  is  coosonaDt  with 
the  established  and  traditionary  i^ard  of  our  jurisprudence  fpr 
the  righta  of  the  citizen  and  for  the  trial  by  jury  in  criminal  cases. 
To  this  extent  only  is  the  doctrine  of  the  Supreme  Court  in 
necessary  conflict  with  the  judgments  of  the  State  courts  referred 
to  in  the  text.' 

§  440  (368).  RerlaoiT  Power  of  Um  Superior  Coorte ;  Rvrlew 
of  Prooeediuga  by  Superior  Ttlbnoale.  —  With  respect  to  in- 
ferior jurisdictions,  the  right  to  review  their  proceedings  by  the 
Bupenor  tribunals  will  not  be  taken  away  unless  the  intention 

offence  of  kgnTs  obinctcr,  iffeeting  the  orbyoTDDdartbeKathority,  oftheCnited 

pnblio  at  large,  and  ws  are  nii&bla  to  hold  States,  ncnrea  to  bint  the  tight  to  eujoj 

that  a  peisoD  chargsd  with  having  com-  that  modi  of  trial  from  the  fint  moment 

mitted  it  in  this  District  ia  not  entitled  and  in  whatever  court  he  ia  put  on  trial 

to  a  juiy,  wheD  put  upon  nia  triaL     The  for  the  offence  charged.     In  anch  caaea  ■ 

jurisdiRtioD  of  the  Police  Coort,  as  deOned  jadgment  of  conTiction,  not  bassd  upon  % 

b7  existing  statutes,  does  not  extend   to  verdict  of  Kiiilty  hy  »  jury,  ia  void.     T« 

the  trial  of  infamoua  crimes  or  offences  aeootd  to  the  accoaed  a  right  to  be  tried 

punishable  by  imprisonment  in  the  peni-  by  a  jniy,  in  an  appellate  coort,  after  bo 

tsntJsry.     Bnt  the  aigamenl  made  in  be-  has  bsan  once  fnUy  tried  otherwise  than 

half  of  the   gOTerament,  iropUes  that  if  by  a  jury,  in  the  court  lA  original  jurisdic- 

Congrese  should  proride  the  Police  Court  tion,  and  seutenced  to  pay  a  fine  or   be 

with  a  grand  jury,   and  authorize  that  impritoaed   for  not  paying   it,  does    not 

court  to  try,  without  a  petit  juiy,  all  per-  satisfy  the  reqnircmenta  of  the  Conatitn- 

•ODS  indicted  —  even  for  crimes  punish-  tion.     When,  therefore,  the  appellant  was 

able  by  confinement  iu  the  peniteatisry  —  brought  before  the  Supreme  Court  of  the 

nich  l^islation  would  not  be  an  innsion  District,  and  the  fact  was  diaclosed  that 

oftheconstitatioiulrightoftrialbyjury,  be  had  been  adjudged  gniltyof  the  crime 

provided  the    anmnfd,  after  being  tried  of  oonspirscy  charged  in  tha  information 

and  sentenced  in    the  Police  Court,    is  in   this  case,  without  ever    having  been 

given  an  nnobatmcted  right  of  appeal  to,  '  tried  by  s  jury,  be  should  have  been  re- 

and  trial  by  jory  in,    another  court   to  stored  to    his    liberty."      Tha    Soprwoe 

which  the  case  may  be  taken.     We  can-  Conrt  of  the  DUtriet  had  previously  ex- 

not  assent  to  that  interpretation  of  the  pressed  its  doubt  upon  the  question.     1% 

Constitution.     Except   in   that  class    or  n  Fry.  8  Hackey,    (D.  C.    135.     See  also 

gfsde   of  offences  called   petty   offences,  Tnrt  Dta&.  7  Benedict,  1. 

which,    according  to  the   common    law,  •  It  is  certainly  very  difBcnlt  to  define 

may    be    proceeded    si^nst     summarily  in  view  of  the  English  lefnslatiim  what 

in    any  tribunsl    legally  constituted   for  ue  sncb  petty  offences.     1  Stephen,  Hist 

that  purpose,  the  guamntee  of  an  impex-  Cr.  I^w,  chap.  iv.  p.  132,  where  the  hts- 

tial  jury  to  the  accused  in  a   criminal  tory  and  character  of  such  legislation  ate 

piowcation,  conducted  either  in  the  name,  given. 
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of  the  legiBlatuie  to  this  effect  is  ezpressed  with  uDequivocal 
clearness.  The  authorities  cit«d  in  the  note  will  show  the  great 
length  to  which  the  courts  go  in  preserving  the  right  to  review 
the  pToceedinga  of  subordinate  tribunals,  administered  frequently 
by  men  without  professional  or  judicial  knowledge  or  experience, 
A  declaration  by  the  statute  eoacerDiog  au  inferior  tribunal, 
that  ita  proceedings  "  shall  be  final  and  amdueive,"  or  "  without 
appeal"  Ac,  will  not  deprive  a  party  of  the  right  of  review  by 
certiorari,   error,   or    the   proper    proceeding.*     But    where    it  is 

>  Bex  V.  Communonsn,  9  Eeebls,  4S ;         Tbe  Sapnnu  Coart  of  Miehigan,    in 

Rez  V,  Horalay,  2  Barr.  1040  ;  Lawton  v.  leviewing,  on  eertLrari,  tbe  legality  of  s 

CommisdODeiB,   2  Cauiea  (N.   Y. ),   170,  conviction  of  a  defendant  in  the  rauorder'a 

181 ;  8t«iT  D.  Tniatees,  6  Wand.  (N,  Y.)  coart  on  a  compUiat  for  vioUtinK  a  muni- 

S64  ;  People  v.  Ifajor,  3  Hill  (K.  T.)>  ^i  "^P*^  ordinance,  ipeakiog  of  the  extent  of 

Tieme;  e.  Dodge,  B.MIdq.  166;  Heath,  the  rarimry  povxr  of  Uu  mperior  trUnt- 

hT4,i  Hill  (N.  Y.),  4%  S3,  end  casea  nob,  and  the  nature  and   purposes  of  the 

rated  and  reviewed  by  Coaen,  J. ;  Camden  municipal  tribunals,  mya  :    ' '  The  power 

V.  Bloch,  85  Ala.  238.  of  reviewing  upon  etrtiorari  judicial  pro- 

A  kindred  autgect    is  treated  in  the  ceedingt  of  inferior  tribunals  and  bodiea 

chapter  on  Honldpal  Officen:   "  Special  not  according  to  the  course  of  the  common 

Tiibnnal    to  detetniine  Election  Conteata  law  has  Iwen  long  exercised  in  England, 

for   Municipal  Offices,"    ois^   aac    300,  a*  well  ai  in  this  country.     The  power  has 

and  it  is  there  shown  th«t  Uie  ordinary  been  jealoosly  maintained,  and  has  been 

consHtutional  proriiioo  that  the  judicial  deemed    necessary  to  proveut  oppression. 

power  shall  be  vested  in  certain  conris  Than    are   certain    clasffis   of   questions 

doea  not  disable  the  l^islatare  from  pro-  which,    by  common  understanding,  from 

viding  that  the  council  of  municipal  cor-  time  imuMmorial  belong  to  the  cour3e  of 

porations  may  Bnally  detettoine  the  valid-  the  judicial  inquiry  nnder  the  laws  of  the 

ity  of  the  election  of  corporation  officer*,  land.     The  common  law  and  the 


New  Orleans  V.  Morgan,  7  Martin  (La.), 
H.  s.  1,-9  Martin,  repr.  SSI  ;  Stite  •. 
Fitxgerald,  ii  Mo.  «26  (ISflg)  ;  Ewing 
Pilley,  IB  Fa.  SL  384  ;  State 


charters  and  bills  of  rights  recognized  and 
assured  tbe  right  to  such  an  inquiry  ;  and 
the  ConBtitution,  in  apportioning  the  judi- 
cial power,  ae  well  as  in  affirming  the  im- 
17  Ark.  407.  Bat  the  supervisory  juris-  mnnity  of  life,  liber^,  and  property,  has 
diction  of  the  superior  court*  will  not  b*  always  been  nnderstood  to  f^narantee  to 
held  to  be  taken  away  by  mere  nc^tire  each  dtizen  tlie  right  to  have  hie  title  to 
words.  Oner*.  Shackleford,  Const.  Rep.  property,  and  otber  legal  privileges,  de- 
042;  State  e.  Fitigerald,  supra,-  Com-  termined  by  the  general  tribanals  of  the 
tnonwealth  v.  McCloalcey,  2  Rawle  (Pa.),  State.  These  municipal  conria,  so  far  as 
86B  ;  Stmhl,  I%re,  Ifl  Iowa,  3S9  ;  State  they  act  under  city  by-laws,  are  not  de- 
n.  Fnnek,  17  Iowa,  S65  ;  Bateman  v.  aignsd  to  decide  between  man  and  man, 
Megowan,  1  Met  (Ey.)  633  ;  Wammack  or  to  administer  general  laws.  They  are 
v.  Holloway,  3  Ala.  31  ;  Hummer  v.  ordained  to  prevent  disorder  in  matters  ot 
Hummer,  3  Q.  Greene  (Iowa),  42;  State  local  convenience,  and  to  regulate  tbe  use 
e.  Harlow,  IG  Ohio  St.  114 ;  Attorney-  of  public  and  quati  public  eaarmeota,  so 
General  v.  Corporation  of  Poole,  4  Uytne  as  to  prevent  confusion.  If  in  exercising 
t  Cr.  17  ;  Attorney-General  r.  Aspinall,  this  power  they  can  incidentally  decide 
2  Mylne  k  Cr.  SIS;  Parr  *.  Attorney-  npon  the  rights  of  private  property  so  as 
General,  8  CI.  fe  F.  409  ;  Tiylorv.  Amen-  to  detennine  its  enjoyment  wlthont  re- 
COB,  S9  Oa.  69  ;  SUte  v,  Kempf,  SB  Via.  view,  there  would  seem  to  be  a  piactfcal 
470  i  pott,  chape,  xx.  ui.,  uii.;  pott,  sac.  annihilation  of  the  right  to  resort  to  tha 
83S.  general  tribnnals  and  the  common  law." 
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declared  with  respect  to  a  court  of  geDeral  and  superior  jurisdictioii, 
as  of  the  Supreme  Court  of  New  York,  that  its  action  (for  example, 
in  confirming  appraisements  for  opening  streets,  or  under  a  rail- 
road act)  "  shall  be  filial  and  cmulusive  upon  the  parties  interested 
and  upon  all  other  peraons,"  the  right  of  app^  which  would 
otherwise  exist,  from  the  decision  of  such  court  to  a  still  higher 
tribunal,  aa  to  the  Court  of  Appeals,  is  destroyed.'  A  chuter 
provision  to  the  effect  that  appeals  and  writs  of  error  from 
judgments  of  the  major,  in  cases  arising  under  the  charter,  should 
only  be  allowed  in  cases  where  the  fine  was  over  five  dollars, 
was  considered  aa  evincing  the  legislative  intention  that  in  cases 
where  the  fine  was  under  that  sum  the  ju(%ment  should  be 
final,  and  hence  a  writ  of  prohibitioD  will  not  lie  to  restrain  its 
collection,  nor  can  it  be  reviewed  on  eertiorari.* 

§441  (369).  Buna  anbtoot.  —  In  Yii^uia  it  is  decided  that 
in  a  proceeding  before  the  mayor  or  a  justice  to  impose  a  penalty 
on  a  party  for  obstructing  a  street,  the  mayor  or  justice  cannot, 
if  the  defendant  hona  fide  sets  up  title  to  the  land  daimed  aa 
a  street,  inquire  into  the  validity  of  the  claim,  the  court  holding 
that  by  the  principles  of  the  common  law  (which  are  not  changed 
by  the  statutes),  a  hona  fide  assertion  of  title  to  property  or  to 
an  iocorpoteal  hereditament  or  real  franchise  ousted  the  juria- 
diddou  of  these  inferior  magistrates  or  tribunals.^ 

Per  CampbeO,   J.,  Jukson  o.  Pwple,  S  ■  Wertbcfiaer   «.    Boannlls,    29    Uo. 

Hirh.  Ill,  117(1SS0).    Further Neeliap.  2f4  (ISOO). 

xiii.  poU,  sec.  »25  rt  «?.  '  Wirwick  r.    lUyo,  IB  Gr»tL  (Vt.) 

Ao  t^^aeai  from  inferior  tribanib  doM  S28  (1800).     To  the  name  affect,  see  Jick- 

BOt  exist  hdIbbb  plainly  giTcu.    People  v.  bod  v.  People,  8  Hich.  Ill  (ISflO) ;  Onnd 

Police  Jnitia^  7  Hich.   iM;   CodWc  Sapida  «.  Hughca,  IS  Mich.  U  (1866). 

Iowa  Cit;,   S  Iowa,   SO  ;    Mneestiiie  «.  See  chapter  on  Streets     What  nctird  of 

Stack,  7  Iowa,  E05  ;  Dubaqoe  u.  Behtnsn,  M>Ht>tiA'Dn   hefoie   corporation  officen   or 

1   Iowa,   441 ;    McOarty  e.   Demins,   SI  oonrta  should  ahow.     Eeeler  o.  Milledg^ 

Cono.    432,  where,  however,  the  charter  *  Zabr.  (24  N.  J.  L.)  14!  ;  Untcatine  », 

denied  the  right  of  aa  app^     Cartiman,  Steck,   7   Iowa,  50E  ;    Bnck  e.  Danzvn- 

ou  the  otlier  hand,  will  lie  nnlos  plainly  buker,  S  Troom  (37N.J.L.),  S£S  ;  St. 

denied,  or  other  speclGc  remedy  be  ftiven.  Peter  t.  Bauer,    19  Minn.   S27   <lS73)i 

Canningham  •.  Squii«s,  S  West  Va.  423  Ooldtbwaite  v.  Montgomery,  GO  Ala.  480 

(1865);  foA,  aec.  flll,  and  chap.  xzii.  on  (1S74).     See  chap.  zziL  ^o>(. 

Bemedies  againit  Illegal  Corponts  Acts,  A  town  ofBctir  who  holds  in  castody  • 

pa«(,  peraon  cominittad  b;  a  verbal  order  of  a 

1  Canal  and  Walker  Streela,  At  re,  IS  pcliea  magistrate  for  Don-payment  of  afine 

N.  T.  (3  Keni.)  406  (1856)  ;  New  York,  imposed  for  the  breach  of  a  town  ordi- 

Central  K.  Ool  v.  Harvin,  11  H.  Y.  (1  nanca,  acts  not  only  withont  authority 

Eem.)  370.  bnt  in  violation  of  law.    Odell  Trustees 

V.  Schroedei,  68  lU.  8S3  (1371). 


D.qit.zeaOvGoOt^lc 


§  442  BDBJECT  OCTUHED. 


CHAPTEE  XIV. 

CONTRACTTS. 

§  442  (370).  Babt*ot  ontlliwd.  —  The  mode  of  tTiforeing  the  eon- 
tracts  of  municipal  coiporations  vill  be  considered  hereafter.'  Jo 
thia  chapter  we  shall  treat,  in  the  order  below  indicated,  of  the 
power  of  SQch  corporations  to  make  contracts  of  difl'erent  kinds,  the 
mode  of  exercising  the  power,  and  the  effect  of  transcending  it 

1.  Extent  of  Power  to  contract,  and  how  conferred  —  seea.  443- 
448. 

2.  Mode  of  exercising  the  Power  —  sea  449. 

3.  Seal  not  necessary  unless  required  —  May  be  concluded  by 
Vote  or  Ordinance  —  seca.  450,  451. 

4  When  Corporation  bound  by  Contracts  made  by  Agents  — 
Mode  of  Execution  —  sees.  452-456. 

6.  Contracta  beyond  Corporate  Powers  void  —  Ultra  Virei  a 
Defence — sees.  457,  458. 

6.  Implied  Contracts  —  When  Deducible  —  sees.  459,  460. 

7.  Ratification  of  Unauthorized  Contract — sees.  463-465. 

8.  Provision  requiring  Letting  to  Lowest  Bidder  —  sees.  466- 
470. 

9.  Contract  of  Suretyship  —  sec.  471. 

10.  Rights  and  Liabilities  as  respects  Authorized  Contracts  — 
niustrationa  —  Cases  mentioned  —  Power  to  setUe  Disputed  Claims 
—  To  give  Extra  Compensation  —  To  employ  Attorneys  —  sees. 
472-479. 

11.  Contracta  for  Public  Works  —  Rights  of  Contractoia  —  sees. 
480-483. 

12.  Same  —  Corporate  Control  under  Stipulation  to  that  effect  — 
sees.  480-483. 

13.  Evidences  of  Indebtedness  —  Negotiable  Bonds  —  sees.  484, 
485. 

14.  Ordinaiy  Warrants  or  Orders  —  Their  Legal  Nature — sees. 
487,  488. 

15.  Liability  of  IndoTsers  thereof — sec.  489. 
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16.  Payment  and  CaDcellatioQ  of  Oiders  end  "Warrants,  —  sec. 
500. 

17.  Eights  and  Eemediea  of  Holders  thereof —  sees.  501,  602. 

18.  Defences  thereto  —  Ultra  Vires  —  Fraud  —  Want  of  Consid- 
eration —  Bee  504. 

19.  Orders  payable  out  of  a  Particular  Fvrnd  —  sec.  505. 

20.  Interest  on  Corporate  Indebtedness  — sec.  606. 

2L  Bailroad  Aid  Bonds  —  Course  of  Decision  in  U.  S.  Sapreme 
Court— sees.  511-615. 

22.  Leading  Cases  in  National  Supreme  Court  on  the  Subject 
noticed  —  sees,  52i-534. 

23.  Decisions  in  Slate  Courts  referred  to  —  Conclusions  stated  — 
sees.  660-554. 

§  443  (371).  BxtflDt  of  Power  to  maks  Contnots;  and  how  oon- 
feiTOd.  —  In  determining  the  extent  of  thepovjer  of  a  municipal  cor- 
poration to  make  contracts,  and  in  ascertaining  the  mode  in  which  the 
power  is  to  be  exercised,  the  impoitance  of  a  careful  study  of  the  char- 
ter or  incorporating  act,  and  of  the  general  l^islation  of  the  State 
on  the  subject,  if  there  be  any,  cannot  be  too  strongly  urged.  Where 
there  are  express  provisions  on  the  subject,  these  will,  of  course, 
measure,  as  far  aa  they  extend,  the  authority  of  the  corporation.  The 
power  to  make  contracts,  and  to  sue  sod  be  sued  thereon,  is  usually 
conferred,  in  general  terms,  in  the  incorporating  act.  But  where  the 
power  is  conferred  in  this  manner  it  is  not  to  be  construed  as  author- 
izing the  making  of  contracts  of  all  descriptions,  but  only  such  as 
are  necessary  and  usual,  fit  and  proper,  to  enable  the  corporatioa  to 
secure  or  to  carry  into  effect  the  purposes  for  which  it  was  created  ; 
and  the  extent  of  the  power  will  depend  upon  the  other  provisions 
of  the  chaiter  prescribing  the  matters  in  respect  of  which  the  corpo- 
ration is  authorized  to  act.  To  the  extent  necessary  to  execute  the 
special  powers  and  functions  with  which  it  is  endowed  by  its  charter, 
there  is,  indeed,  an  implied  or  incidental  authority  to  contract  obli- 
gations, and  to  sue  and  be  sued  in  the  corporate  name.^ 

1  1  E7d,  69,  70 ;  9  Kent  Com.  221 ;  v.  Worcester,  G  Exch.  4E7  (1851).   Indiu- 

Angell  &  Ames,  secB.  110,  271  ;  Galens  «.  a.-po1ia  r.  IniiiaiiBpalis  Gas  Co.,  60  Ud.  8SS, 

Corwitb,   18  111.  128  (16S8) ;   Straus  ».  approving  text ;  Hon^mery  CouDty  v. 

Eagle  Ins.   Co.,    G   Ohio   St   69  (18SG);  Barber,   16   Ala.    237   (1871);  Smith  r 

Chaffee  «.  Oran^r,  fl  Hi«li.  61  ;  Doii^laaa  Stephan,  Sfl  Md.  381 ;  Galveaton  ».  LoMUC^ 

V.    ViT^nia  City,   G    Nev.   117   (1869);  J*  Tej.  617. 

Goodrich  tt.  Detrain  IS  Htch.  279 ;  Bank         Under  (csnetal  authority  to  make  all 

of  Columbia  v.  Patterson,  7  Cmncb,  299  contracts  netxaearj  for  its  »dfai«,  sdty 

(1818) ;  Siebreoht «.  New  Orleans,  12  La.  may  contract  for  water-aorkt.     Cabot  «. 

An.  196  (18S7  ;  Batsman  v.  Asbton-nn-  Rome,  28  Ga.  GO  ;  aee  Welle  v.  Atlanta, 

der-Lyne,  3  H.  &  N.  822  (ISfiS) ;  Nowell  18  Ga.  67.   A  cootnct  grantiDg  the  traJv 
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§  444.    Cootraoto  ^tb  Mnnldpal  Oflioera ;  Ftdtiolax7  RalatlODa.  ~- 
It  13  a  well  eatablished  and  salutary  doctrina  that  he  who  is  en- 

ffW  right  to  fuTniik  toattr  to  a  cit^,  rotda  tious  at  the  city  coancil  wis  present«d  to 

under  a  power  "to  proride  a  supply  of  the  United  States  Supreme  Coart  iu  Kich- 

WKter,"  Bostained,   and  the  city  wu  en-  mom}  «,  Smith,  IS  Wall.  129  (1872);  Bud 

joined  lima  graatingthe  right  to  lay  pipes  it  folloired,  withont  esaminatioD  into  ila 

to  another  company,  on  tha  ground  that  correctnesa,  the  exposition  of  the  charter 

itl  power  was  eihanated.     Atlantic  Cit;  given  by  the  State  court  in  Jones  v.  Rick- 

Water-Worka  v.  Atlantic  City,  39  N.  J.  mond,  supra.   Upon  the  general  principles 

Bq.   (13  Stew.)  S67.     See  Index,  titlea,  of  construRtioo,  the  author  doubts  whether 

MMopBlUt ;    Water   and    Water-  Works,  the  order  for  tbe  deatructiun  of  the  liquor* 

Doty  and  power  of  munidpali^  aa  oicner  was  within  tbe  scope  of  the  corporate  [xin- 

ofwaUr-aarJa.  McEnight  d.  New  Orleaoi,  ers  of  the  city.     AnU,  sei».  89,  90,   81, 

S4  La.  An.  412  (1872);  Grant  •.  Daven-  and  notes.      Contraut  made  by  a  city,  un- 

port,  88  Iowa,  896(1873);  Hale  v.  Hough-  der  goTemment  therein   set  ap  by  the 

ton,    8    Mich.    4SS.      May   contract   for  United  Statra    military   aatharity,   held 

ligMing  ttrtOt,  Ac.,  Indianapolis  ».  Indi-  valid.     Prather  u.   New  Orleane,   21  La. 

anapolis  Oaa  Co.,  S3  Ind.  39S.     For^o-  An.   41.      Special   prohibition  in  a  dty 

ding  ttrtttt.    Sturtevant  v.  Alton,  8  Me-  charter  construed   to  extend  to  all  eotf 

Leai^  393.     To  build  tidemalkt.     Wyan-  tract*  of  tak   to  the   oity.      Gregory  v. 

dotte  V.  Zeitz,  21  Ean.  649;  Lawrence  v.  Jersey  City,  5  Vroom  (34  X.  J.  L.),  390. 

Eillam,   11    Esq.    G12,   approving   text.  Where  an  executory  contract  with  a  mn- 

Por  "breaJcviater"  to  protect  streets  of  a  nicipal  corporation  is  not  in  its   nature 

dl?  on  the  lake.    MlUer  n,  Milwaukee,  14  necessarily  personal,   as,   for  example,  a 

Wis.  642 ;  approved,  argaendo,  by  Cole,  contract  for  cleaning  streets,  it  inny,  aet- 

J.,  in  Clason  •.  Milwaukee,  SO  Wis.  316,  tainly  with  the  assent,  exprtss  or  implied, 

821  (1872].     Supra,  aec.  261,  note.      Lt-  of  the  city,  bt  asngned,  if  there  be  no  re- 

giilaiive  pmetr  over  municipal  amlmctt.  strictjoc  on  the  right,  and  the  city  retains 

^ntt,  chap,  iv.;  Grant  v.  Davenport,  36  the  personal  obligation  of  tbe  original  con- 

Iowa,  396  (1B73).     Ant,  sec.  644.  tractor  and  of  his  sureties.    Devlin  r.  New 

Tbe  city  of  Richmond  possessed,   nn-  Tork,  63  N.  Y.  8  (1875). 

der  its  charter,  all  the  powers  of  munici-  No  corporation  can  make  a  valid  con- 

pal  corporations.  Including  the  power  "  to  tract  not  to  axrdu  part  of  the  JrayuAiM 

contract  and   be  contracted  with,"   and  committed  to  it  by  the  State  for  public 

its  council  was  apecially  empowered  "to  purposes,     St.  Lonia  c  St.  Louis  Gaslight 

pass  all  by-laws  which  they  shall  deem  Co.,  5  Mo.  App.  434,  G29.     See  opinion 

Decess«i7  for  the  peace,  comfort,  conven-  , of  the  Supreme  Court  of  Mittouri  on  Ap- 

lence,  good  order,   good  morals,   health,  peal,  in  the  case  last  cited  ;  and  see  anlt, 

or  safety  of  the  city,  or  of  the  people  or  sees.  90.  97,  357,  and  poO,  mob.  716,  780; 

pToperl7  therein."      In   April,   1865,   in  see  also  Index,  title  Delegation  of  Public 

anticipation  of  the  evacuation  of  the  city  Foaert. 

by  the  confederate  army  and  the  entry  of  In  The  Maggie  P.,  25  Fed.  Rep.  202,  it 

the  natioDsl  forces,  the  city  council  ordered  appeared  that  the  eity  of  3t.  Louis,  which, 

Ou  dettruelvm  of  all  the  ligiior  in  the  city,  by  its  charter,  had  general  eonlrol  over  IKe 

and  pledged  the  faith  of  tbe  city  for  the  Ivxrhryr  ami  improBcmet^  Otereia,  includ- 

payment  of  its  valne.     It  was  decided  by  ing  power  "to  keep  the  whsrf  and  the   . 

the  Conrt  of  Appeals  that  nnder  the  pro-  river  along  the  shore  free  from  wrecks  nnd 

vision  of  the  charter  above  mentioned  the  other  improper  obstructions,"  entered  into 

conncil  bad  authority  to  make  the  order  a  contract  with  the  owner  of  a  steamboat 

and  pledge,  and  hence  tbe  city  was  re-  which  hod  sunk,  to  nse  tbe  city's  hsrbor 

sponsible  for  the  valne  of  liquor  destroyed  boat  in  pumping  out  the  wreck,  fur  a  con- 

under  the  order  of  the  council.    Jones  e.  sideration  ;  and  tbe  qnestion  was  presented 

Biohmond,   18  Oratt.   (Vs.)  G17  (1868).  wh<'thcrthe  city  could  be  held  liable  for 

The  same  qneetion  npon  the  same  reeolu-  damages  csusad  by  its  failure  to  carry  out 
YOI..I.  — 88 
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trusted  with  the  business  of  others  caanot  be  allowed  to  make 
such  business  an  object  of  pecuniary  profit  to  himself.  This  rule 
does  not  depend  on  reasoning  technical  in  its  character,  and  is  not 
local  in  its  application.  It  is  based  upon  principles  of  reason,  of 
morality,  and  of  public  policy.  It  has  its  foundation  in  the  very 
constitution  of  our  nature,  for  it  has  authoritatively  been  declared 
that  a  man  cannot  serve  two  masters,  and  is  recognized  and  enforced 
wherever  a  well-regulated  system  of  jurisprudence  prevaila^  The 
law  will  in  no  case  permit  persons  who  have  undertaken  a  character 
or  a  charge  to  change  or  invert  that  character  by  leaving  it  and  act- 
ing for  themselves  in  a  business  in  which  their  character  bindfl 
them  to  act  for  others.  The  application  of  the  rule  may  in  some 
instances  appear  to  bear  hard  upon  individuals  who  have  committed 
no  moral  wrong;  but  it  is  essential  to  the  keeping  of  all  parties 
filling  a  fiduciary  character  to  their  duty,  to  preserve  the  rule  in  its 
integrity,  and  to  apply  it  to  every  case  which  justly  falls  within  its 
principle.*    The  principle  genemlly  applicable  to  all  officers  and 


Brevxr,  J.,  said :  "  I  mp-  enacted  dedilliig  void  ill  oontractB  mada 

pose  A  city  can  make  oa  contract  foi  the  by  muuicipal  corpoRitionB  with  their  offi- 

^si^barge  of  a  purely  public  duty, — ancha  cen.       In  tndiaaa  (iich  %  titatute  was 

contract  sa  in  case  of  performance  it  can  itrictly   enforced.     Case  v.   Johnaan,   SI 

enferoe  cranpenaation  for,  or  for  non-per-  Ind.  177 ;  approved  Benton  «.  Ramiltoa, 

fbrmance  expose   itself  to  liability.      It  110  Ind.  394. 

cannot  nae  public  foods  in  any  inch  direo-         '  Port  v.  Knasell,  H  Ind.  flO  ;  a.  a  10 

tlon.  ...  At  the  Mine  time,  irhen  it  baa  Am.  Bep.  5  ;  Board  of  Comm'n  >.  Kay- 

In  its    posaesaion   instrcmentalitiea,   and  noldi,  41  Im!.  &09;il  c  IS  Am.  Rep.  S4S  ; 

hirea  employeel  for  the  pnrpoae  of  dia-  Macon  tr.  Huff,  60  Oa.  321 ;  York  Bnild* 

charging  some  pnblic  duty,  1  aee  DO  ret-  inga  Co.  d.   Mackenzie,  S  Brown,  P.  C 

aon  wby,  when  the  ezigendea  of  pnblio  42  ;  Liqaidatora,  &c.  e.  Coleman,  L.  B. 

duties  do  not  reqaire  the  use  of  these  in-  6  K  A  I.  App.  C.  1S9  ;  Aberdeen  S.  Co. 

atrumentalities  and  employeea,  it  may  not  v.  Blaikie,  1  Macq.  App.  Caaea,  461.     8m 

make  a  valid  oontiact  to  osa  them  in  soma  full  review  of  anthoritiee  in  Gardner  u  (%• 

private  aervice.    .    .    .    And,    generally  den,   22  N.   V.  SS3  ;  Bntt*  e.  Wood.  S7 

apeaking,  when  pnblic  duty  doea  not  in-  N.  Y.  317,  and  caaea  cited ;  HcOregot  k 

tetfere  with  private  aervice,  a  city  may  Loganaport,  79  Ind.  166 ;  Fort  Wayne  v. 

nake  a  valid  contract  for  the  n«e  of  ite  in-  Bosenthal,  75  Ind.  166  ;  Emigrant  Co.  ■. 

atrumentalities  in  the  latter.   ...  The  Wright  Co.,  B7  0.  %.  SSfi  (1877).     In  thia 

testimony  ahows  that  the  city,  through  ita  case  the  Supreme  Court  of  the  United 

officeni,  has  been  in  the  habit  of  making  8l«tea,  by  Hr.  Juatica  MUUr,  in  daelaring 

these  contracts  and  receiving  compensation  a  contract  void,  say  ;  "  It  appears  that  for 

therefor ;  and  having  made  that  a  biui-  some  time  before  this  contt«at  was  made 

*  ness,  BO  to  speak,  having  received  f^ia  the  county  hod  been  nidging  her  claim  to 

froin  each  contracts,  it  does  not  lie  in  its  swamp   lands   befon  the   department  at 

month  to  Bay  now  that  there  was  no  o&i-  Washington,  through  Hr.  S.  who  acted. 

cer  authorized  by  ordinance  to  make  thia  aa  her  agenL      A  short  time  before  this 

kind  of  contract."  contnut  was  made  Ur.  S.  inTonned  the 

*  Toronto  v.  Bowea,  4  Grant  (Canada),  aathoritiea  of  the  connty  that  their  claim 

504,  where  the  subject  is  fully  considered,  had  been  rqected.  and  that  thia  n  ~ 

Id  some  of  the  States  atatntea  have  been  was  acoompanied  by  the  ai 
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directors  of  a  corpoTation  is  that  they  cannot  ent«r  into  contracts 
with  such  corporation  to  do  an;  work  foi  it,  nor  can  they  subse- 
quently derive  any  benefit  personally  from  euch  contract^  To  deny 
tho  application  of  the  mle  to  municipal  bodies  would,  in  the  opinion 
of  the  Canadian  chancery  court,  whose  views  we  adopt  and  approve, 
be  to  deprive  the  rule  of  much  of  its  value ;  for  the  well  working  of 
the  municipal  syetem,  through  which  a  large  portiou  of  the  affdirs 
of  the  country  are  administered,  must  depend  very  much  upon  the 
freedom  from  abuse  with  which  tbey  are  conducted.  N'othing  can 
moi«  tend  to  correct  the  tendency  to  abuse  than  to  make  abuses  un- 
profitable to  those  who  engage  in  them,  and  to  have  them  stamped 
as  abases  in  courts  of  justice.  Tbe  tendency  to  abuse  may  indeed 
t>e-ia  part  corrected  by  public  opinion ;  but  public  opinion  itself  is 
acted  upon  by  the  mode  in  which  courts  deal  with  such  abuses  as 
are  brought  within  their  cognizanca  Accordingly,  where  in  the 
case  just  referred  to,  the  mayor  of  a  city  teeretltf  contracted  to  pwrehaat 
ai  a  discount,  a  large  amount  of  the  debenturu  of  ike  city,  which  were 
expected  to  be  issued  under  a  future  by-law  of  the  city  council,  and 
was  himself  afterwards  an  active  paity  in  procuring  and  giving  efTect 
to  the  by-law  which  was  subsequently  passed,  the  court  of  chancery 
held  him  to  be  a  trustee  for  the  city  of  the  profit  he  derived  from 

•  rnla  whidi   left  bat  littla  to  hope  for  to  tlia  Enperriaonk     Wa  are  not  conviDced 

on  tha  pait  of  the  eoonCr.     VeTj  sliortlf  that  bdj  blue  reprasentationg  were  made 

after  tkia  Mr.  C,  aa  the  agent  of  the  emi-  by  tii«  aggnb  or  olEcen  of  the  emignuit 

grant  compan;,  made  hia  appeuauce  Id  eompany.    Bat  the  impreuina  made  upon 

Wright  County  and  proonred  the  contract  na  by  the  whole  testimony  ia   that  tb« 

we  haTs  DMiitioDed.     At  loon  ai  tbia  waa  officera  and  eitizena  of  the  cooatjr  were  in 

done,  llr.  8.,  aa  the  agent  of  tbe  eaigrent  groat  ignoraoee  of  the  natare  and  valae  of 

company,  by  the  aBsiatAice,  aa  he  aaya,  of  what  they  ware  Belling  ;  that  the  emigrant 

able  lawyera,  and  in  tbe  eaaes  of  other  company,  on  the  other  hand,  were  well 

eonntiet  with  whom    the  company  had  informed  in  regard  to  Iwth.  and  withheld 

•imilar  cootracta,  inangurated  proceedinga  thia  information  nnfairly  from  the  officaia 

to  procure  the  i«vera>l  of  the  rnla  an-  of  the  connty.     That  tlu  taddm  ehiutge  ^ 

sooueed  by  the  departmeob    Sucoeeding  Ou  reJatioiukip  of  Mr.  S./rom  mt  un*u#- 

in  this  he  preeented  tbe  renewed  claim  of  eofflil  agtnt  of  the  emnty  to  d  nutt^fal 

Wright  County,  and  aecnred  the  allowance  ogtKt  »f  0\t  amipany  reqitiret  an  eap'ana- 

of  lareral  hnniied  acre*  atill  tinsald  in  the  Hon  vihiA  hat  net  been  tatiifnetorily  givrn. 

county,  and  nioney  and  scrip  for  six  thon-  Thai  tlu  fad  Oint  all  partiet  hnew  Uiy 

nnd  acrea  to  be  located  elaewbera  in  lien  vxra  dealtTtg  vnlA  a  IruM  fund  tUtmted  bg 

of  swamp  landa  aold  by  the  goTenuneot.  the  doni/r  to  a  tpecifle  pitrpoie  detannded 

It  is  not  a  violent  presumption,  under  all  the  utmai  good  faith  on  the  part  of  U« 

the  oirCDmatancea  of  this  cue,  that  when,  ftmhater.     That  so  far  from  this  tli«re  !• 

just  after  Mr.  S.  had  made  tbe  impression  a  provision  for  a  diversion  of  the  fund  to 

on  tbe  anperviaora  of  Wright  Caanly  that  other  pnrpoaes,  a  gross  inadequacy  of  con- 

their  ease  was  bopeleta,  Mr.  C.  Hppaaiad  lidcration,  and  a  successful  specnlstion  at 

in  Wright  Coanty,  he  had  some  Informv  tbe  eipenae  of  Ibe  ri^hta  of  tbe  public" 

tion  of  a  different  character  on  which  he  >  Caae^  Mfpro,  note  S. 
■ole^  and.  vhiBh  waa  not  eommunleatfd 
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the  transaction.^  So,  where  a  member  of  a  mtmicipol  coipor&tioa 
agreed  witb  another  party  to  take  a  contract  from  the  corpOTation 
for  the  execution  of  certain  works  in  bis  name,  the  profits  whereof 
were  to  be  divided  between  the  parties,  it  was  held  that  such  a  con- 
tract was  in  contraventioD  of  law,  and  the  court  of  chancery  refused 
to  enforce  the  agreement  for  a  partneiship*  Aa  action  at  law  on  a 
contract  for  the  sale  of  goods  by  a  trading  partnership,  of  which  a 
member  ia  also  a  member  of  the  municipal  council,  may,  where  the 
contract  is  not  executed,  be  resisted  on  the  ground  that  one  of  the 
plaintiffs  is  a  member  of  the  municipal  couuciL'  A  distinction  to 
be  borne  in  mind  is  this :  if  the  contract  is  void  as  against  public 
policy  or  is  ultra  virea  in  the  true  and  strict  sense  of  that  expres- 
sion, there  can  be  no  recovery  based  on  the  executory  provisions  of 
the  contract ;  but  if  it  has  been  executed  in  whole  or  in  part,  there 
may  be  an  estoppel  or  other  ground  of  recovery  based  upon  what 
has  been  done.  It  is  obvious,  however,  that  when  such  is  the  case  the 
right  of  recovery  is  not  upon  the  contract,  but  upon  facts  and  cir- 
cumstances independent  of  the  notion  that  the  contract  is  valid.* 

>' ToKinto  «:  Bowes,  4  Grant  (CanidB),  Miebnte  the  Fourth  of  Jul;,  under  which 

BOl.  resolution  a  committee  or  the  memben 

*  CoUiii*«.  Swindle,  4  Oi«nt  (Canada),  enplojed  the  plaintiff  to  famiah  hoisea 
S82  ;  Cammings  «.  Saiix,  80  La.  An.  207;  >nd  earriages  for  the  celebration,  it  was 
Doll  s.  Btate,  4G  Ohio  St.  415.  held    (utuming    the    approiniation    of 

•  Brawn  V.  Lindsay,  SS  Upper  Can.  Q.  B.  money  for  thin  purpoee  to  be  valid  onder 
509.  A  contract  made  by  a  maj/or,  while  tbe  charter)  that  the  plaintiff'a  employ- 
in  office^  tritA  Ac  tUy  anincU,  to  leatt  a  ment  wae  against  pablic  policy  and  void, 
e%  parh  for  five  yean,  end  for  an  annual  and  that  be  could  not  recover  againat  the 
anm  paid  him  to  keep  the  park  in  repair,  city  for  tin  fair  ralne  of  the  use  of  the 
— Held,  to  be  against  public  policy  and  horeee  and  carriages  fornished  by  him. 
void.  Macou  v.  Hutf,  60  Ga.  221.  But  Smiths.  Albany,  61  N.  T.  444  (1S7G).  But 
after  such  contract  had  been  ratified  by  a  contract  entered  into  with  an  officer 
a  subseqaent  mayor  and  council,  and  of  the  corpontian,  whereby  auch  officer 
large  soms  expended  by  the  contractor  eigrved  to  keep  the  streets  in  repair,  was 
ID  fencing,  draiuing,  and  ornamenting  tbe  held  valid.  Albright «.  Chester  T.  C,  9 
park,  a  court  of  chancer;  will  not  set  Kich.  (S.  C.)  Law,  ses.  See,  also,  Central 
aside  the  contract  wlthont  compelling  the  R.  &  B.  Co.  «.  Claghoru,  Speera  Bjj.  645, 
city  to  do  equity.  Tb.  The  Ntv>  York  6(12  ;  anU,  sec.  283,  note  ;  sec  SSS  ;  I^w- 
Commisdon  of  Appeals  regarded  an  act  ranee  v.  Eillam.  11  Ean.  499  (1873). 

of  the  legislatnra  making  it  aninwfnl  for         '  Thomas  v.  West  Jeraey  R.  R.  Co.  101 

a  member  of  the  common  conncil  to  be-  V.   S.   71  ;    Pennsylvania  R.  Co.  v.  St 

come  a    contractor    under   any   contract  Louis.  A.  ft  T.  H.  R.  Co.,  118  D.  a  2S0. 

aathorired  by  tho  cooncil,  and  derUring  Compare  Hitchcock  ».  Gnlvestou,  96  D.  S. 

snch  contract  to  be  void  at  tbe  instance  341,  quoted  infra.     The  cases,  however, 

of  ths  city,  sa  hut  declaratory  of  the  com-  are  conflicting  upon  the  point  whether  the 

man  )aw,  which  on  grounds  of   public  recovery  may  not  be  upon  the  contract,  if 

policy,  ^^rohibiit  a  Iniatte  from  eentnui-  thera  bs  a  rif;ht  of  recovery  at  all.     In 

ing  viilh  himtelf.     Accordingly  where  the  Morawetl  on  Corporations  (Sd  cd.]  aecs. 

pldntilT,  a  member  of  ths  council,  voted  648,  053,  680-700,  the  leading  authorities 

for  a  raaolntioD  to  appropriate  money  to  a*  to  private  coipontiona  an  ctdlsotad  and 
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§  445.  Po^ms  of  Pabllo  Agenti  and  OSoers  to  make  Contzaota.  — 
Public  corporaliona  may  by  their  officers  and  properly  anthorized 
agents  make  contracts  the  same  as  individuals  and  other  corpora- 
tions, in  matters  that  appertain  to  the  corporation ;  being  artiGcial 
persons,  they  cannot  contract  in  any  other  way.^  Public  officers 
or  agents  are  held  more  strictly  within  theii  prescribed  powers 
than  private  general  agents;  and  a  contract  made  by  a  public 
agent  within  the  apparent  scope  of  his  powers  does  not  bind  his 
principal  in  the  absence  of  actual  authority.^  There  is  a  broad 
distinction  between  the  acta  of  an  officer  or  agent  of  a  public 
mnnicipal  corporation  and  those  of  an  agent  for  a  private  individual 
In  cases  of  public  agents  the  public  corporation  is  not  bound  unless 
it  manifestly  appears  that  the  agent  is  acting  within  the  scope  of 
his  authority,  or  be  is  held  out  as  having  authority  po  do  the 
act,  or  is  employed  in  his  capacity  as  a  public  agent  to  make  the 
declaration  or  representation  for  the  government.^ 

§  446.  Contraota  In  Respeot  of  Draliutsa.  —  Although  the  general 
doctrine  is  that  a  municipal  corporation  cannot  tcsually  exercise  iti 
powers  beyond  its  corporate  limUs,  yet  this  right  may  be  given 
either  expressly  or  by  implication ;  and  a  city  with  express  author' 
ity  to  provide  drainage  was  held,  in  the  absence  of  any  restriction, 
to  possess  the  implied  power,  in  order  to  find  an  outlet  for  sewage 
beyond  its  limits,  to  make  a  contract  with  an  adjoining  landowner 
giving  it  such  an  outlet.* 

§  447  (372).  ZmpUvd  and  looldMital  Powers  ;  Market  Potrera  ; 
All  peraons  boond  to  take  Notloe  of  ElKteiit  of  Coiporate  Powen.  — 
If  a  municipal  corporation  is  authorized  to  erect  markets,  it  may 
contract  to  buy,  or  may  receive  a  grant  of,  land  on  which  to  place 
market  buildings,  and  it  may  make  contracts  for  the  erection  of 
market-houses.  As  it  is  the  general  practice,  in  granting  muni- 
cipal charters  and  in  general  acts  for  the  incorporation  of  towns 
and  cities,  to  enumerate  their  powers  and  define  their  duties,  it 
will  suffice  in  this  place  to  remark  generally  that  the  authority 
to  enter  into  contracts  necessary  and  proper  to  carry  into  effect 
their  powers  and  diachai^e  their  duties  is  impliedly  given,  to  sunh 
corporations.     But  this  implied  authority  is  only  co-extensive  with 

eomraented  oa.    See  A.  mcs.  621,  71S,  bb        ■  BaltiiDors  v.  Miugnve,  4S  Hd.  £72  ; 

to  muDcipal  corporatiODS.  infra,  mc  4G0,  Dote. 

1  LouUrillfl  City  E.  Co,  v.  Lonuville,         •  Coldvater  p.  Tucker,  S8  Mich.  474 

SBQHbfK}'.),  4IS  (1S71).  (1377);  S.  C   24  Am.  Rep.  601.    AnU, 

*  Parsel  v.  Barnes,  2S  Ark.  261  ;  Wil-  sec&  354,  866,  856,  oa  to  ezteut  of  corpor- 

Uantfv.  Pojton'a  Lmmb,  4  Wheat  77.  al«jati«iliction. 
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the  powers  and  duties  of  the  corporation ;  and  If  any  gns&ter  au- 
thority is  claimed  it  must  be  sought  for  in  an  expreas  or  special 
grant  from  the  l^islature.  It  is  scarcely  necessary  to  observe 
that  no  contract  can  be  made  by  a  corporation  which  is  prohUnUd 
by  its  charter  or  by  the  statute  law  of  the  State.*  And  it  is  a 
general  and  fundamental  principle  of  law  tiiat  all  peiBons  contract* 
ing  with  a  municipal  corporation  must  at  their  perU  iv^ire  into 
the  power  of  the  corporation  or  of  its  officers  to  make  the  contract; 
and  a  contract  beyond  the  scope  of  the  corporate  power  is  Toid, 
although  it  be  under  the  seal  of  the  corporation.'  This  principle 
is  more  strictly  applied,  and  pit^erly  so,  than  in  the  law  of  private 

1  Jftckton  D.  BoTnuti,  S9  Hibb.  071  b,  Ashton,  3  Harl.  k  Not.  S28  ;  Slate  v. 
.  (1861) )  lodianHpolis  v.  ludUnspoliB  Gm  Hukell,  SO  Iowa,  276  ;  Btltimore  v.  Mat- 
Co.,  m  Ind.  see,  citmg  text.  ContrBctt  ^nn,  tS  Md.  172  ;  P»op1e  v.  Btrofca,  SB 
to  violate  the  cliarter,  or  to  bargain  away  Mich.  6G4  ;  Neely  e.  Yorkrille,  10  S. 
orrastiict  the  Tree  exercim  of  legiilatiTe  C.  141,  appnm&g  teit;  Bryan  t>.  Page, 
diacretion,  feated  in  a  mnnicipalily  or  ita  61  Tex.  633 ;  Baby  b.  Baby,  6  Upper  Can. 
officere.  iu  referenoe  to  pahlic  traeta,  are  Q.  B.  610  ;  EichmDnd  v.  HauieipiUity,  8 
Toid.  B.  ;  Thomaa  v.  Kichmond,  12  WalL  Upper  Can.  Q.  B,  567;  Campbe!)  d.  Klmi, 
S4D  (1870),  in  which  notea  isaned  by  the  IS  Upper  Can.  C.  P.  396;  Standly  «. 
dtyto  circnlate  ta  money  in  contravsn-  PBny,  S3  Grant  (U.C.),  607;  Oraycrafl  i>. 
tjoa  of  bw  weie  adjudged  void,  and  the  SelTage,  10  Buah  (Ky,),  666  (1874); 
eit;  held  not  to  he  liable  either  in  apecial  Treadmy  «.  Schnaaber,  1  Dak.  Ter.  S36  ; 
or  genera]  asanmpeit  ;  Hotkbd  v.  Meniiea,  Ooachita  P.  J.  *,  Monroe,  37  La.  An. 
SO  Cal.  S4I.  In  thia  caae  the  atatate  hav.  641 ;  Layeock  t>.  Baton  Bimga,  S6  l^  An. 
inK  exempted  eitiea,  ftc  from  gifing  bond  476  ;  Keating  v.  EaoMa,  84  Ho.  416. 
in  dvil  actiona,  a  bond  in  attachment  pro-  Within  the  ecope  of  ita  power  a  eorpon- 
oeedinga  given  by  a  cit;  iraa  held  void,  tion  may  dntnct  to  do  an  act  at  OMy  ptoM 
.Ante,  aaoa.  89-SS,  and  case*  there  cited;  other  than  the  one  where  it  ii  located. 
poit,  mc.  487,  and  cases  cited.  Bank  of  Utica  n.  Sntedea,  3  Cow.  (N.  Y.) 

*  Marsh  e.  Fulton  Conntj,  10  W*U.  663;  Haddoxn.  Gnbun,  S  Met  (Ey.>66. 

676(1870);  ante,  aec.  80;  in^  sec.  467;  Or  pratpeetive  in  ita  tennt.     DaveDportv. 

Leavenworthv.Rankin.SEan. 867(1864);  Hallowell,  10  Me.  S17.    Aa  to  WTparatt 

Wyuidotte  e.  Zeiti,  31  Kaa.  648;  Horn  t>.  ami.    .AnU,  tee.  190.    Where  a  pnbUe  ccov 

Baltimore,  SO  Md.  918  (1863)  ;  Bridgeport  poration,   trantceoding   Iti  l^jil   pove^ 

V.  Honaatonnc  R.  Co.,  16  Conn.  476,  4S3;  aianmea  to  direct  ita  officera— for  axam- 

Haynea  t>.  Covington,  18  Sm.  &  Mar.  (31  pie,     commiaBionen    of    higbwaye  —  to 

MiBa.)408(16B0);Tafte.  Pittefo[d,2SVt  bring  an  action  in  their  own  namea,  or  in 

386  (18G6) ;  Montgomery  City  Council  ».  their  name  of  office^  against  third  peraont 

H.&  W.  P.  R.  Co.,  81  Ala.  76  (1367);  Pa.,  for  treapaaaea  npon  the  highwaya,  and  the 

D.  t  M.  Steam  Nav.  Co.  v.  Dandridge,  8  action  ii   accordingly  brought  and    the 

Oill&J.  (Md.)  243, 810;  Hodges  v.  BnfTaio,  officera  are  defeated,  they  cannot  enatain 

3  Denio  (X.  T.),  110 ;  Baltimore  c.  Each-  an  action  against  the  corporation  to  be 

bach, IS  Md.  376,233(1801);  Bsltimorev.  reimbnised  their  coeta  and  eipenaee  ;  and 

Beynolda,  20  Md.  1 ;  Dill  v.  Wareham,  the  reason  is,  that  the  action  of  a  eorpo- 

7  Het.  (Maaa.)  438  (1844) ;  Branham  v.  ration  directing  nieh  a  tuit  to  be  broog^^ 

San  Jose,  24  CaL   685,   603 ;  McCoy  v.  being  in  excesa  of  its  lawfnl  power,  it 

Brant,  68  CaL  247,  approving  text ;  Stnr-  vmd,  and  cannot  be  the  foundation  of  mj 

tevant  «.  Alton,  S  McLean,  808  (1344);  contract,  eipreaa  or  implied.     Cornell  «, 

Wallace  v.  Snn  Joee,  2B  Cal.  180 ;  State  Gnilford.  1  Deaio  (N.  T.),  510}  mUs,  aee. 

•.Hayor,29Md.8G,lU(18e8)iBatanian  147. 
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corporations.  So,  also,  those  dealing  with,  the  agent  of  a  municipal 
corporaiion  are  likewise  bound  to  ascertain  the  nature  and  extent 
of  hia  authority.  Thia  is  certainly  so  in  all  cases  where  this 
authority  is  special  and  of  recor>1,  or  conferred  hy  statute.  The 
fact  that  in  such  a  case  the  agent  made  false  representations  in 
relation  to  his  authority  and  what  he  had  already  done,  will  not 
aid  those  who  trusted  to  such  representations,  to  establish  a 
liability  on  the  part  of  his  corporate  principal.^ 

5  448.  Soopa  of  Fewer  to  Contract.  —  Although  it  is  true,  as 
stated  in  the  last  section,  that  a  contiuct  made  by  a  municipality 
in  violation  of  an  express  legislative  prohibition  is  void,  yet,  in  the 
absence  of  special  legislative  restriction,  the  municipal  authorities 
poesess  the  same  power  as  other  debtors  to  make  a  new  contract 
in  any  proper  form,  purging  the  former  contract  of  its  ill^ality. 
This  principle  is  distinctly  affirmed  and  well  illustrated  iu  a 
judgment  hy  the  Supreme  Court  of  the  United  States.  A  city,  in 
violation  of  local  statutes  forbidding  the  issue,  drcuiation,  or  receipt  of 
scrip  or  cwrreney  intetid^  to  eiradate  as  money,  issued  such  cur- 
rency, eograved  in  the  similitude  of  bank-paper,  and   by   means 

1  Baltimon  «.  EMhUch,  18  Hd.  276,  Hohn,  82  K;.  1  ;  Fanuworth  ■>.  Paw- 
38S ;  BaltiiDora  a.  BaTucJds,  SO  Md.  1  tncket,  18  a  I.  82. 
(1882) :  DeUiiald  >.  State  of  UliDOia,  3  Special  and  limited  aathoilt?  to  lor- 
HiU(M.  Y.),  169,  174;  28  Wutd.  (N.  Y.)  rtno  moiug  am/erred  upai  Ou  Unm  trtat- 
1S2  {1841};  affirming  B.  c,  8  Paige,  631,  wnr,  when  eierciied,  is  exhausted,  and 
reatraining  nnaathorized  sale  of  booda.  the  town  is  not  liable  for  monej  be  sab- 
Hodges  r.  Buffalo,  2  Denio(N.  Y,),  110;  aequently  bortowa  and  convertB  to  bis  own 
8  Comst.  110 ;  2  Barb.  104  ;  Superrisora,  use,  although  he  asaumed  to  aet,  asd  was, 
Ac.  t>.  Batea,  17  N.  Y.  242  (18&8).  Thii  by  tbs  lender,  supposed  to  be  actiog  under 
ease  abo  determliieB  how  far,  in  such  a  the  authority  conteired  upon  him.  SaT- 
ease,  the  suietie*  of  inch  an  agent  or  inga  Bank  d.  Winchester,  8  AUgd  (Haas.), 
officer  are  liable  for  bia  acta.  And  see  109  (1884):  ante,  sec.  117. 
eaaea  cited  lb.  f.  24S.  Chemung  Canal  So  iu  Upper  Canada  it  is  held  Out 
Bank  v.  Chemung  Co.  Sup.,  5  Denio,  617;  an  indiridoal  dealing  with  a  corporation 
Orereeera,  Ac.  of  Norwich  o.  Orerteera,  Ac.  through  its  coancil  or  the  memlMre  of  the 
of  Pharsalia,  IS  N.  Y.  341  ;  Albany  r.  goTemiag  body,  ia  batmd  to  noCioe  the 
Canliff,  2  Comst  178,  par  Strung,  J.  ;  objects  and  limits  of  their  powers,  and 
Harsh  v.  Fulton  Co.,  10  Wall  878  the  manner  in  which  those  powers  are  to 
(1870);  Miners'  Ditch  Co.  «.  Zellerbacb,  be  exercised,  since  their  acts,  when  beyond 
87  Cal.  G48  (1889);  Swilt  v.  Williams-  the  scape  of  their  authority  or  done  in  a 
bnrg,  24  Barb.  (N.  Y.)  427  ;  Hague  manner  unauthoriied,  are  in  general  nu- 
V.  Philadelphia,  48  Pa.  St.  E37  ;  State  e.  gatory  and  not  binding  on  the  corponi- 
Uayor,  Ac,  39  Hd.  8S,  111  ;  Horn  r.  Bal-  tion.  Bamsa?  it  al.  «.  The  Western  Dis- 
timore,  SO  Hd.  218  (1888);  Thomas  d.  trict  Council,  4  Upper  Can.  Q.  B.  374; 
Richmond,  12  Wall.  SIS  1870],  -ptrBrnA-  Silsby  «.  DunviUe,  31  Upper  Can.  C.  P. 
by,  i. ;  Ford  v.  Mayor,  Ac  of  Nsw  York,  801;  Harr.  Haunat  (6tb  ed.)  p.  13;  Hora- 
8SN.Y.  840  (1875);  Stonebu^hK.  Bright  wets  on  Corp.  (2d  ed.)  seci.  821,  718. 
PD,  5  nppM  Cm.  L.  J.  S8  ;  Belleview  k. 
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thereof  paid  valid  debfa  gainst  itself;  subsequently  the  holders 
of  this  illegal  currency,  at  the  instance  of  the  city,  surrendered 
the  same,  and  received  therefor  new  obligations  of  the  city  in  the 
forms  of  bonds,  to  which  there  was  no  legal  objection  except  that 
the  consideration  was  illegal ;  it  was  held  by  the  Supreme  Court 
of  the  United  States  that  the  city  was  liable  on  the  new  bonds.^ 

§  449    (373).    BCode    of  exerolslnE  the   Power.  —  Respecting  ffie 

mode  in  which  contracts  by  corporatimis  should  be  tnade,  it  is 
important  to  observe  that  when,  as  is  sometimes  the  case,  the  mode 
of  contracting  is  specially  and  plainly  prescribed  and  limited, 
that  mode  is  exclusive  and  miiat  be  pursued,  or  the  contract  will 
not  bind  the  corporation ;  ^  but  the  courts  have  sometimes  r^rded 

'  Little  Bock  d.  Herchauta'  National  notes  issued  b;  na,  and  delivering  to  yon 

B]iDk,  B8  U.  S.  SOS  (1878)  ;  8.  C.  below,  obligations  in  the  loim  of  bonds,  to  which 

5    Dillon,   2ee.      The  statement  of  the  form  them  ie  no  legal  objection.'"    See, 

text  u  to  the  enbetonce  of  the  statutes  sUo,   Hitchcock  v.   Gslvaeton,  96   U.   8. 

of  ArkrniMot  in  this  rc^anl  b  accnrate.  SGO;  Na3hvillef.Ra7,ie  Well.  468;  Police 

Mr.  Jitstiue  Sunt  aupported  the  judgment  Jury  o.  Bdtton,  15  Wall.  G70  ;  MnlUrky 

of  the  Supreme  Court  of  the  United  States  o.  Cedar   Falls,   IB   Iowa,   24  ;  Sykea  «. 

by  the  following  argument :  —  lafferry,  27  Aik.  *07;  Wright  d.  Hughes, 

"  It  can  acarcely  be  donbted  that  who-  13  Ind.  113.     See  alao  the  eaaea  cited  ptut, 

ever  is  capable  of  enteriug  into  an  ordi-  sec.   487.  note.     Where  a  dty  borrowed 

liarj  contract  to  obtain   or   receive  the  money  of  a  bank  upon  ita  note  at  am- 

means  with   which   to    build   housei  or  rious  interest,  and  the  benk   bad  suhae- 

wharves  or  the  like,  may,  aa  a  general  quently  cancelled  the  ill^;^  note,   had 

rule,    bind  himself  by  an   admiaaion  of  refonded   the   excessive  intarest,  aud  TO- 

his   obligation.     The   capacity  to    make  ceived  a  new  note  for  a  Uwfol  amount,  the 

couttacts  is  at  the  basis  of  the  liability,  new  note  is  valid.    Miller  n.  Hull,  4  Dtnio 

The   first  liability  of   the  city  waa  dU-  (N.  Y.).   104;  Kent  tp.  Walton,  7  Wend. 

piited   by   it.      It  bad  gone   beyond   its  (N.  Y.)  BBS.     So  it  ba»  been  held  thst 

IKiwer,  as  it  said,  in  making  a  debt  in  the  where  the  consideration  of  a  contract  d^ 

Term  of  bank-notes.     If  it  had  not  denied  clared  void  by  statute  is  morally  good,  a 

its    power,   Judgment  and    an   execution  repeal  of  the  statute  will  validate  the  eoo- 

migbt  have  gone  against  it,  and  the  cred-  tract.     Washbom  c.  Franklin,   iS  Barb. 

itor   would    have    obtained    his    money.  (N.  Y.)  699;  IS  Abb.  P.   R.   140,  sam« 

Thia    privile^    of    non-resistance   every  case.     Infra,  sec.  487,  note, 
person  retains,   and  contiuuea  to  retain.  »  People  v.  Weber,  88  111.  347  ;  Btjan 

He  ran  reconsider  at  any  time,  and  con-  v.  Page,   61  Tex.   632,   approving  text ; 

fesn  and  admit  what  the  moment  before  Franeia  v.  Troy,  74  N.  Y.  838  ;  State  v. 

he  denied.     Id   1874  the  city  of  Little  Pauaic,  41  N.  J.  L.  »0  ;  Perriue  v.  Farr, 

Rock  did  reconsider.     It  saii^  '  We  will  S  Zabr.  (22  N.  J.  L. )  356  ;  Carran  v.  Mar- 

purge   the   transaction   of   ita    illegality,  tin,  2  Datch.  (N.J.)  564;  State  v.  Hudson, 

We  had  the  authority  to  accept  from  yon  G  Dutch.   (N.  J.)  104  ;  State  v.   Marion 

in   aatinfaction    of   amoimta  received   by  County,  31  Kan.  416 ;  Qarrey,  In  re,  77 

us  fnr  legitimate  purposes  the  snms  in  N.  Y.  G23  ;  Smith  v.  Newbnigb,  77  N.  T. 

question.      We   did   so   receive  and   ex-  180  ;  Allen  e.  Galveston,  51   Tex.   SOS  ; 

pend  for  legitimate  purposes.     We  erred  Dore  v.  Milwaukee,  42  Wis.  18  ;  Bntler  r. 

in  making  the  paymfnt  to  you  in  an  ob-  Hevin,  88  HI.  676;  Kansas  City  v.  Flan- 

jectionabie  form.     We  now  pay  onr  just  agan,   69    Mo.   22  ;    Bentley   v.   Coontr 

and  lawful  debt  by  cancelling  the  fauik-  Coinm'n,.SS  Minn.  269;  Fulton  p.  Linobln. 


D.qit.zeaOvGoOt^lc 


§  449  COMTBACTS  :    HODE  OF  EXEBCISINQ  TOE   POWBB.  521 

pFoviaionB  on  this  subject  as  directory.  Thus,  where  the  charter 
directed  the  modd  in  which  moneys  should  be  drawn  from  the 
treasury  to  be  by  an  order  of  the  council,  signed  by  the  mayor, 
such  an  order,  issued  upon  a  memorandum  in  the  minutes  of  the 
corporation,  without  a  formal  order  being  entered,  was  adjudged 
a  sufficient  compliance  with  the  charter.^  But  unless  the  mode  be 
prescribed  and  limited,  valid  contracts  within  the  scope  of  the 
corporate  powers  may  be  made,  as  we  shall  see,  otherwise  than 
under  seal  or  is  writing.  A  contract  with  a  municipal  corpor- 
'  atioD,  which  by  its  terms  is  not  to  be  performed  within  one  year 

9  Neb.  BG8 ;  Hnrford  n  OmihA,  4  Neb.  351  ;  Zottman  n.  San  FraocUco,  20  Cal. 

SSO ;  Beia  «  Oiaff,  SI  Cd.  SS  ;  Addis  >.  9S :  Argend  v.  San  Francisco,  16  Cal.  2Ge, 

ntUbaigh,  S5  Pa.  St.  S70 ;  McDonald  v.  382,  opiniaii  of  Fitld,  C.  J. ;  poit,  cbapter 

Mayor,  fc«.  of  N«v  York,  SS  N.  Y.  23  on  Tuatian  and  Local  Aasesameiit&     If* 

(lS7fl];  s.  a  3S  Am.  Rep.   Hi  ;  Leaven-  corporation  aae  npon  a  contract  though  it 

worth  t.  Bankin,  2  Kan.  9I>7  ;  McCo;  v.  be  executor;  on  their  part,  and  not  ez»> 

Brant,  6S  CaL  247,  approving  text ;  Mur-  cnted,  thu  amonnta  to  a  condusive  admia- 

ph;    V.   Loaiarille,   B   Buab   (E7.],    189  uon  that  the  contract  wae  dnly  entered 

(1S72);  pod,  aeo.  4S1,  note  ;  Mont^mery  into  by  tbem.      Grant  on  Corp.   63 ;   5 

County  n.   Barber,   4S    Ala.   287;   Terra  Man.  &  O.,  102.    A  contract  by  a  city  with 

Hante  «.   Lake,  48   Ind.   480  ;   Head  «.  a  atreet  railway  company  held  not  con- 

Prov.   Ids.   Co.,   2  Cranch,   127  (1804),  eluded,  something  remaining  to  be  done. 

White  V.  New  OrieaiUi  16  la.  An.  687 ;  People's  Psas.  R.  Co.  e.  Memphis  City  B. 

infra,  sec.  486  ;  Dey  v.  Jereey  City,  19  Co.,  10  Wall.  SS.    Where  a  charter  limita 

N.  J.  ^.  413  (1899) ;  Baltimore  v.  Bey-  the  exerdae  of  power  the  mayor  and  conn- 

uolda,  20  Md.   1 ;  Town  of  Daraogo  «.  cil   cannot,  in  a  different  mode,  make  ft 

Pennington,  8  CoL  3E7  ;  Worthington  v.  valid  oontrsct,  nor  can  they,  by  any  aub- 

Covlngton,  83  Ey.  265 ;  I^ycock  d.  Baton  sequent  approval  or  condoct,  impart  valid- 

Bonge,  86  La,  An.  476  ;  North  Pac.  L.  ft  ity  to  such  contract,   nor  wonld  tbe  law 

H.  Co.  V.  E.  Portland,  14  Oieg.  8 ;  Lee  An-  imply  any  nich  cootract ;  the  law  never 

geles  Oas  Co.  >.  Tobarman,  61  Cal.  199.  implies  an  obligation  to  do  that  which  it 

Speaking  of  this  saltject  in  a  case  above  forbids  the  party  to  agree  to  do.     Bryan  «. 

cited,  MarAall,  C.  J.,  aaya  :  "  The  act  of  Page,  Gl  Tex.  632  ;  s.  P.  Francis  d.  Troy, 

bcorporation  is  to  them  an  enabling  act ,-  74  N.  Y.  838.     In  the  absence  of  proof  of 

it  gives  them  all  tbe  power  they  posseaa  ;  bad  faith,  or  of  a  usurpation  of  authority, 

it  enables  them  to  contract,  and  toAen  it  or  that  a  ]>ub]ic  loss  or  private  injustica 

pretrr^>a  to  Iham  a  mode  of  taniraeting,  will   result  from  a  contract  made   by  a 

they  must  observe  that  mode,  or  the  in-  municipal    council    without     complying 

stcnment  no  mora  creates  a  contract  than  etrictly  witii  charter  provisions,  the  Slalt 

if  the  body  bsd  never  been  incorporated."  will  not  be  warranted  in  interfering  to  set 

Approved,  Bonk  of  United  States  v.  Daud-  it  aside.     Attomey-Qeneral  v.  Detroit,  6S 

ridge,  12  Wheat.  64,  6S  (1827)  ;  see,  alao,  Micb.  181. 

Angell  ft  Amea  Corp.  sec.  263  :  Diggle  r.  >  Ealley  v.  Mayor,  &c.  of  Brooklyn,  4 

Railway  Co.,  G  £xch.  44!  ;  Homeraham  v.  Hill  (N.  Y.),  293  (1843)  ;  see  Neiffer  v. 

Wolv.,  ftc  Co.,  4  Eng.  Law  ft  £q.  428;  Bank,  1  Head  (Tenn.),  162;   Pennington 

Prend  v.  Dennett,   4  C.  B.  (n.  b.)  676  ;  e.  Taniere,  12  Q.  B.  998,  1018  ;  Haddoz 

BaUer  f.   Charlastown,   7  Gray  (Mass.),  c.  Graham,  2  Met.  (Ey.)  66;  ante,  sec 

12  ;  Tmstaes  r.  Cherry,   8  Ohio  St  664  291.     Under  charter,  executory  contract* 

(1869);  Bladen  n.  Pbi^elphia,  60  Pa.  St.  for  grading,    &c.,   must  be   in    writing 

464  :  McCracken  v.  San  Francisco,  16  Cal.  Starkey   v.   HiiAieapolia,   16   Uinn.  SOS 

691  i  Pimental  v.  San  Francisco,  31  Cal.  (1872). 
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from  the  making  thereof,  is  within  the  statutfl  of  frauds ;  bat  an 
entiy  in  the  official  minutes  of  the  cotporatioo  of  a  resolution 
passed  by  the  goveming  body  exptessing  the  terms  of  the  cou- 
tiact,  sigued  by  the  clerk,  constitutes  a  note  or  memorandnm  in 
writing  sufficient  to  take  the  case  out  of  the  statute  and  to  bind 
the  corporation.' 

§  450  (374).  Beal  not  NeoeBiaiy ;  Hoir  oonoloded.  —  Modem 
decisions  have  established  the  law  to  be,  that  the  contracts  of  mu- 
nicipal corporations  need  not  be  under  seal  unless  the  charter  or 
other  legislative  enactment  so  requires.'  The  authorized  body  of 
a  municipal  corporation  may  bind  it  by  an  ordinance,  which  in 
favor  of  private  persons  interested  therein  may,  if  so  intended, 
operate  as  a  contract ; '  or  they  may  bind  it  by  a  resolution,  or  by  vote 
clothe  its  officers,  agente,  or  committees,  with  power  to  act  for  it ; 
and  a  contract  made  by  persons  thus  appointed  by  the  corporation, 
though  by  parol  (unless  it  be  one  which  the  law  requires  to  be 
in  writing),  will  bind  it,* 

'  A^QB  Co.  V.  Albany.  GG  N.  Y.  UC  81 HL  7B  (ISGfl) ;  Wertern  8»v.  F.  Son.  •. 

iWi),Grova- KadSapatlo,J J.,iiaaeniiug.  Philidelphia,  SI  Pa.  St.   17G ;  lb.  18E  ; 

ilnnicipal  corponitiODE  amy  connect  hj  CUrkr.  WuhingtoD,  12  Wheat  40{1SS7); 

paiol    through     their    doly     aathoriied  Hamilton   «.   Newcutle  A  D.  R.   Co.,  9 

agents,   and    aueh    contracto    caonot    be  Ind.   SG9  ;  Bou  v.  Hadison,  1  lad.  281 

ehauged  without  the  consent  of  the  par-  {184S)  ;    Bellmjar  v.   Hanhalltown,    (4 

tiM  U>  be  aOected  thereb;.       I>niicoiiibe  Iowa,  Mi  (1876)  ;  Chattanooga  v.  Oailor, 

«.  The  Cit;  of  Fort  Dodge,  ZB  Iowa,  231  IS  Lea,  611  ;  where  a  coDtxaa  ia  accepted 

(1871).  onoonditioBally  b;  the  resolution  of  ■  dtj 

*  Dnper  t>.  Springport,  104  V.  S.  GOl;  coancU  the  proceedingg  by  which  the  r«w>- 
Halbnt  «.  Forrest  City,  34  Ark.  £46.  A  lutiou  was  adapted  are  presumed  to  be 
written  proposal  by  a  town  to  have  woA  regular.  Over  v.  Greenfield,  107  lod.  SSI. 
done,  a  written  bid  to  do  it  and  a  written  Not  essentia]  that  Tote  of  directors  appear 
aceeptance  of  the  bid,  held  to  oonatitute  on  the  record.  Story  Agency,  sec  53, 
together  a  aufBcient  contract.  Wilea  *.  where  it  ie  said  tha^  "as  theappointnieat 
Hose,  114  Ind.  871  (1887).  of  as  agent  ofseorpontion  may  not  always 

*  The  obligation  of  a  contract,  made  by  be  erideDced  by  written  vote,  it  is  now 
an  ordinance,  cannot  be  impaired  by  a  the  settled  doctrine  —  at  least  in  America 
tuitequent  orcUnmux,  though  it  be  author-  — thjit  It  tnay  be  inferred  and  implied 
iied  by  a  new  city  charter,  ^r^  see- 814.  from  the  adoption  or  recognition  of  the 
So  where  the  levennea  of  a  market  wete,  acta  of  the  agent  by  the  corporatian." 
by  ordinance,  nppi^pristed  to  pay  mnnid-  FM,  sec  4G9.  And  when  this  is  the 
p«l  bonds,  a  later  ordinance  passed  ander  case  an  action  of  assumpsit  liea  gainst 
a  power  granted  bj  a  new  charter,  diverting  such  corporation  upon  an  express  or  im- 
the  rerenues,  was  declared  void.  Fazende  piied  promise.  J^,  sec  4S9.  Atrol  em- 
V.  Houston,  84  Fed.  Bep.  9E.  AtiU,  sec.  Irael  by  council  with  city  pbyddan. 
314,  as  to  repeal;  and  chaps,  iv.  andviL,  Selma  t>.  MuUen,  40  Ala.  411  (1671). 
fxuam,  as  to  extent  of  I^islative  power  See  also.  Broom  Com.  on  Com.  I«w,  GU' 
orer  Municipal  Corporations.  S70 ;  Montgomery  Co.  r.  Barber,  ti  Ala. 

*  Fanning  n.  Oregoire,  10 Hon.  (U.  S.)  237  (1877}. 

G24  (1853) ;  laUe,  sec  163  ;  Abbey  e.  BU-  In  Fleckner  v.   United  SUtes   Bank, 

Inpe,  SS  Miss.   618  ;   Alton  v.  Mulledy,     B  Wheat.  (U.  a)  »S,  S67  (18S3),  it  wm 
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§  451  (375).  Kode  of  «aE««l«liiE  Fowa.  —  The  aamt  of  a  muni- 
cipal corpotatioQ  to  the  variation  or  modification  of  a  contract  need 
not  neceaearily  be  expressed  by  the  formal  action  ot  resolution  of 
the  common  oouncil;  but  it  may  be  im^itdfrom  acts  relating  to 
the  contract  work  subsequent  to  the  date  of  the  contract;*  bnt 

tugad  tbat  a  «orpontion  mnld  not  antlua-  tlte  ooonell  for  cdtfaer  hii  appmntment  or 

ize  >d;  act  to  be  done  by  an  igent  bj  a  bit  iiutnictioni,  aince  they  were  not  necea- 

mere  vote  of  the  directors,  bat  only  by  u  miily  of  record  there  ;  but  persona  deal* 

KgfoatttntDt  mulgrilteoiyorattttal.    Bnt  ing  with  auch  as  agoat  are,   of  couna, 

the  conrt  declared  that  soch  a  doctrine,  bcnnd  to  aacartaio  the  &ct  of  hia  appoint- 

whateyer  may  hare  been  its  original  cor-  ment  and  the  eetmit  of  hit  avthorily,  bnt 

Rctnees  aa  apjJied  to  oommoD-law  cor.  not  hia  private  imlrudvnu.     Author!^ 

pontioDa,  had  "  do  application  to  modem  of  agent  to  nejptiale  taU»  of  hondt.     Cad; 

corporations    created    by   statute,    whose  «.  Watertown,  IS  Wis.  SSS. 

charters  contemplate  the  basinesa  of  the  '  Hasaenger  v.  Bu&lo,  21  K.  Y.  IBS 

corporation  to  be  tiatisact«d  \i}  a  apedal  (1S60).    When  oertaln  work  ta  Httpolatad 

body  or  board  of  directon.    And  the  act*  to  be  done  ouder  the  direction  of  a  atnet 

of  anch  a  body  or  board,  eridenced  by  «  commissioner  of  a  Abj,   this  officer  baa 

written  rote,   are  aa  completely  binding  anthofity,  withoDt  a  Tote  of  the  council, 

Upon   the   oorpoiatioD,   and  u  complete  to  anthoriie  atra  toork  to  be  done,  or  ma- 

anthority  to  their  agents,  aa  the  utmoat  teriats  to  be  fainished,   where  those  an 

(olemn  acts   done    ouder   the   corporste  rendered  necessary  by  tbe  action  of  the 

•esL"    Ar  Story,  I.     Further,  aa  to  oom-  city  aathoritiea  subaeqnent  to  the  maldDg 

roon  aeal,  aae  ante,  sec  190.      Authority  of  the  contract,  and  where,  withoat  mcb 

of  agent,  in  abaence  of  apecial  restriction,  extra  work  or  materiala,  it  wonld  be  im- 

may  be  given  by  parol  or  inferred  ^m  powihle  to  fulfil  the  requirements  of  the 

•eta.     Detroit*.  Jackson,  IDong.  (Hich.)  contract.    lb.     Modification  of  oontMCia 

106.    See  onfc,  aeo.  190 ;  iiifra,  see.  ISe.  by  onaathorited  officers  not  binding  npon 

A  provision  in  tbe  organic  act  of  a  the  eorpcratioD.    Boneateel  v.  Mayor,  &c. 

dty,  that  "on  the  passage  of  every  by-  of  New  To  A,  22  N.Y.  162(1800);  Hsgu* 

law  or  order  to  enter  into  a  contract  by  v.  Philadelphia,  4S  Pa.  St.  527  ;  O'ilara 

the  council,  Ihe  aj/e*  and  nayi  shall  be  *.  New  Orleans,   30  La.  An.  {^  1,  152. 

called  and  recorded,"  prescribes  bow  tbe  As  to  ohangea  in  contracts  by  parol,  tee 

order  to  eoiUract  shall  be  made  and  evi-  Hasbronck   t>,   Milwaukee,   21   Wis.   217 

denced  when  directed  by  the  council,  bnt  (ISflfl) ;   compare  Sacramento  v.  Eirk,  7 

it  is  not  a  limitation  on  the  power  ot  an-  CaL  il9 ;  ii^fra,  sec  466.    Acceptance  l^ 

thorized   agents  to  make  a  contract  by  city  of  proposals  to  it,  see  SpringflelJ «. 

parol.     Indianola  v.  Jonea,  86  Iowa,  288  Harris,  107  Mass.  582  (1S71).     Where  a 

(1870)  ;  infE,  sea.  291 ;  Baker  n.  JohniOB  cil?  made  a  contract  with  a  gaa  com* 

Co.  (parol  contract),  88  Iowa,  151.  pany  for  a  year,  and  eoatiDaed  to  obeerra 

Contract  may  be  eancliu^  ty  onfinanes  its   terms   in  subaeqnent   years   withont 

or  action  of  the  council  (accepting  pro-  renewing  it,  and  then  made  a  new  con- 

posala),    without    dgnatare    by    parties,  tract    fbr   a   year,    which    was   likewise 

PMple  0.   Son   FrsDcisco,    27  CU.    S56  obaerved  in  later  years  without  being  fatm- 

(18S5);  Sacramento  e,  Eirk,  7  Cal.  416  ;  ally  renewed,  it  was  held  that  the  city  wss 

Lc^naport  v.   BUkemorc,   17  Ind.   818.  under  an  I'mpfM  oU^ofion  to  pay  for  gaa 

How  shown.      San   Antonio    v.    Lewis,  for  an  entire  year,  when  It  bad  accepted 

9  Texas,  69.     In  Indianapolis  e.  Skeen,  gas  for  a  considerable  portion  of  that  year. 

17  Ind.  628  (1881),  it  was  held  that  thtnl  Taylor  «.    Lambertville,   43   N.   J.   Eq. 

persons  dealing  with  an  agent  of  tbe  ci^  (16  Stew.)  107. 

appointed  by  the  coondl  "  to  negotiate  itt  Defendant's  council  paaaed  a  reaolntion 

tmda  at  not  less  than  "  a  specified  tat^  ordering  a  public  aqnan  to  be  graded,  and 

were  not  obliged  to  look  to  the  records  ^  plaintiff  oitdsr  an  agreement  with  dofeod- 


D.qit.zeaOvGoOt^lc 


.524  UCNiaPAL  C0HP0BATI0N8.  §  452 

wbere  the  contract  ia  made  by  ordinance  in  the  prescribed  statutory 
mode,  it  can  only  be  repealed  or  annulled  in  the  same  manner.^ 

§  452  (376).  Contraobi  mads  bj  Ag«nta ;  Mode  of  Bxeontion.  — 
Where  officers  or  agents  of  a  corporation,  duly  appointed,  and  acting 
vithin  the  scope  of  their  authority,'  in  executing  an  instrument  in 
behalf  of  the  corporation  sign  their  ovm  names  and  affx  tkeir  own 
seals,  such  seals  are  simply  nugatory,  and  the  instrument,  according 
to  the  weight  of  modern  judicial  opinion,  is  to  be  regarded  as  the 
simple  contract  of  the  corporation,  and  will  bind  the  corporation  and 
not  the  individuals  executing  it,  where  the  purpose  to  act  for  the 
corporation  is  manifest  from  the  whole  paper,  and  where  there  are 
no  words  evincing  an  intention  to  assume  a  personal  liability.' 

•ut'a  officen,  advanced  the  money  for  the  Cranch,  299,  S07 ;  Hatch  v.  Barr,  1  H*m. 

work,  which  waa  done  in  a  uitisfactoiy  (Ohio)   S90 ;   Bakar  v.   Chambles,    i  Q. 

manner.    Held,  that  •  subsequent  reeolu-  Oreene  (Iowa),  428;  Lyon  v.  Adamson,  7 

tion,   of  which   plaintiO'  had  no  notice,  low*,  SOS ;  1  Am.  Lead.  Cai.  602  ;  Hott 

liinitiDgthe  expenditure,  would  not  defeat  ».  Hicks,  1  Cow.  (N.  Y.)  513,  6S4:  BUo- 

lecoTery  of  an  amount  expended  in  excess  chard  v.  Blac^atone,  102  Mass.  343;  Stan- 

of  that  limit     Duncombe  «.  Fort  Dodge,  ton  v.  Camp  (contract  signed  individually 

U  Iowa,  S81  (1874).  with  addition  of  "committee"],  t  Barb. 

1  Tem  Haute   e.   Lake,   4S  Ind.   IBD  (N.   T.)  274;  Mechaniu'  Bank  v.  Bank 

(1873) ;  see  also  North  PaciJic  L.  &  H.  Co.  of  Columbia,  G  Wheat  820  ;  Hopkins  r. 

«.  Eaat  Portland,  14  Oreg.  8.  Heha^,  11  Serg.  &  Bawle  (Fa.),   126  j 

*  "The  general  rale  is  onqaeatio&abla  Angell  &  Ames,  sec*.  298,  396;  Oale  v. 
that  a  mnoicipal  corporation  is  not  bonnd  Kalamazoo,  28  Hich.  814  {1S7I) ;  BarriU 
by  the  auBUthohzed  act  of  an  indiTidual,  v.  Boston,  2  CliObrd  C.  C.  G90  <1S67). 
whether  an  officer  of  the  corpontion  or  •  To  justify  the  setting  aside  of  a  contract 
mete  privata  person.  But  the  corporation  made  b;  an  agent  of  a  mnnidpal  cotpDn- 
may  to  lUal  wiih  third  perKnu  astojns-  tion  on  the  ground  of  frand,  the  fraud 
tify  them  in  assuming  the  existence  of  an  must  be  clearly  proved  ;  circumstantial 
authority  in  another  which  in  fact  has  eridenct^  if  relied  upon,  must  b«  such  sa 
never  been  given."  Aitdraot,  i.  Davit«  la  not  foirly  reconcilable  with  any  other 
«.  Mayor,  ka.  of  New  York,  93  N.  Y.  theory  than  one  of  fiaud  by  the  agent. 
2S0.  This  principle,  itia  supposed,  would  Baird  v.  Mayor,  &c.  of  New  York,  96 
not  be  applicable  where  the  matter  BO  dealt  N.  Y.  567.  Where  a  town  clothes  its 
with  was  onder  all  circnmBlancee  ultra  agent,  or  its  committee,  with  full  power 
trfru  the  corporate  power.  Where  a  com-  to  make  a  contract,  and  it  is  accordingly 
mittee  was  empowered  to  contract  for  the  made,  it  is  valid  and  binding,  notwith- 
erectionofabnildingatapricenattORceEof  standing  there  has  been  noforviaX  accept- 
a  ipteified  sum,  it  was  held  they  had  no  anee  by  a  vote,  or  even  if  it  be  atlerwardt 
power  to  contract  for  a  larger  sum,  and  that  ngected  by  the  corporation.  Darenport 
the  person  contracting  with  them  was  «.  Hollowell,  10  He.  317;  Junkins  v. 
bound  to  take  notice  of  the  extent  of  their  School  District,  39  Me.  220  (IBfifi) ;  Wil- 
power.  Tumey  v.  Town  of  Bridgeport,  lard  v.  Newburyport,  12  Pick.  (Has*.) 
GGConn.  412.  227;  Eingsburyif.  School  District,  IZMet 

*  Regents,  ftce.  Detroit,  &c,  12  Mich.  (Ham.)  99  (1840). 

138  ;   Sweetxer  v.   Mend,   5   Mich.    107  ;  The  aeUetnun  of  tovnt  iu  IftmaAvttU* 

Banic  of  Metropolis  v.  Oottschalk,  14  Pet.  have  no  authority  to  construct  a  way  and 

IS  ;  Story  Agency,  sees.   164,  260,   276,  pledge  the  credit  of  the  town   therefor, 

277  i  Bank  of  Colnmbls  v.  Patterson,  7  onkss  they  an  authorised  Iiy  a  vote  of  the 
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§  453  (377).  Bama  anbieot.  miutnitloiu.  —  A  few  casea  will  be 
referred  to,  iltuittrating  the  rule  juat  stated.  A  contract  Id  relation 
to  the  survey  of  a  city,  a  subject  exclusively  appertaining  to  the 
corporation,  was  entered  into  "  between  T.  Van  V.,  J.  W.,  C,  D,  C, 
a  committee  appointed  by  the  corporation  of  the  city  of  Albany  for 
that  purp(»e,  of  the  first  part,  and  John  E.,  Jr.,  of  the  second  part" 
The  parties  of  the  first  part  agreed  to  pay  for  the  work  to  be  done, 
and  signed  their  individual  names  and  affixed  their  individual  leala 
to  the  agreement  The  authority  of  the  committee  to  act  for  the 
corporation  and  to  make  the  contract  being  conceded,  it  was  mled 
that  they  were  not  personally  liable,  and  that  it  mnst  be  enforced 
by  and  against  the  corporatioo.^    In  another  case,  a  contract  for  the 

town.     Baan  «.   Hyde  Pa^   lU  Man.  purpose,  tlia  ooort  beiDg  of  opinioii  that 

2i6.  the  nuLking  of  coDtr^cts  *»  easential  to 

When  lAool  direetim  gava  an  autbor-  tiie  Imildiog    of  the  hoaae.      Damon  t>. 

iiad  bond  for  borrowed  mono;,  in  thsir  Granb;,  2  Pick.  (Uaaa.)  34G  (l^^*):  <"■<* 

individual    nanwa,    <u    acbool  dlivcton,  chaps,  iz.,  z.     ilnjoritj/ qf  eommilUi  mutt 

though  aigiied  tmd  MaUd  in  their  indi*  tign  tsmiract.     So  held,  Cuitis  v.  Portland, 

Tidnal  iiatnea,  the  corporation,  and  not  GS  He.4S3  (1S71):  iinJ«,  sac.283,  andDOtc^ 

the  indiTidiial^  are  liable  thereon.     Hel-  aa  to  powers  of  a  m^oritj  of  aommitUe; 

delberg  School  DiiL  *.  Hont,  68  Pa.  St.  fctt,  see.  166,  aot«. 
SOI  (ISflO).  It  haa  been  held  in    V^iptr  Qata^ 

The  pouw  ofa  eommitUt,  appointed  bj  where  work  was  done  under  a  contniEt  not 

B  rota  of  a  town  in  ifauadiuielU  "  to  let  made  with  the  corporation,   or  any  of  iti 

out  and  superintend  the  making"  6t  a  known   officers,  but  merely  with  person* 

highway,  is  completely  executed  by  the  sasnmiDg  (o  act  aa  a  duly  appointed  eom- 

m"hing  ofa  contract  with  a  third  person  mtttee,  that  no  action  woold  lie  against 

embracing  the  whole  subject-matter  of  the  the  corporatioD.     Stoneburgh  v.  The  Uo- 

Tote,  and  by  the  superintending  of  the  con-  nicipaJity  of  Brighton,  6  Upper  Csa.  Law 

stmction  of  the  highway.    And  therefore,  J.  38.     No  action  can  be  sustained  for  a 

if  the  (lerton  contracted  with  faili  U>  com-  breach  of  dn^  againit  the  bead  of  a  cor- 

plele  the  road  according  to  his  contract,  poration  in  not  applying  the  aeal  to  make 

this  is  a  matter  for  tbe  lotnt  to  deal  with,  a  contract  between  a  corporation  and  an 

and  the  committee  have  no  jNiwer,  withoat  individual,  founded  on  a  refusal  which,  if 

new  aathority  from  the  town,  to  enter  tfaeie  had  been  a  previons  valid  contract 

into  a  contract  with  another  person  for  its  would  have  constituted  a  breach  of  it ;  in 

completion.  If  th^  do  ao,  and  pajmoney  other  words,   there  cannot  Im  a  remedy 

in  puraoance   thereof,   the  tonn    is    not  againat  Oie  head  of  a  corporation,  eqiiivB- 

liable  to  them  therefor.     Kor  ia  it  liable  lent  to  a  remedy  on  tbe  contract  againat 

if  they  transcend  their  power,  and  make  a  the  corporation,   bad   the  contract   been  - 

contract  for  a  more  expensive  road  than  duly  made  «o  ai  to  create  a  valid  and  bind- 

they  wen  aathorized   to  do.     Eeyes  v.  ing  agreement.    Fair  v.   Moor«,  S  Oppw 

Westford.  17  Pick.   (Mass.)  273    (1836).  Can.  C.  P.  48*  ;  Harrison  Munic  Hannal 

Power  of  New  England  toirai,  ante,  sees,  for  tJpper  Can.  (61b  ed.)  p.  13. 
S9,  30  ;  poat,  sec  961.  >  Bandoll  v.  Van  Tecbten,  IS  Johna. 

Power  to  a  toicn  commiUM  "  to  raperin-  (N.  Y.)  IJO   (1921);   compare,   hovever, 

tend  tbe  building  ofa  bonae  for  tbe  town,"  Fnllam  v.  BrookQeld,   9  Allen  (Haas.),  I 

was  a^jodged  to   inclnde  the  power   to  (18fl4>,  where thecourtdenieithedoctrinB 

make  the  necenary  contracts,  it  not  ap-  of  Bandoll  v.  Van  Vechten  ;  Bank,  &g.  «, 

pearing  that  any  other   or  special  com-  Patterson,  7  Cntncb,  S9l>,  and  certain  ^iefa 

mittee  oi  agent  was  appointed  for  that  in  Damon  o^  Oimnby,  2  Pick.  (Haas. )  U6. 
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repair  of  an  engine  bouse  of  a  city  waa  entered  into  by  the  itupector 
of  the  fire  department  in  his  own  name,  describing  himself  aa 
"  G.  "S.  S.,  inspector,  &c.,  of  the  first  part,"  and  signed  in  the  same 
way.  It  was,  in  fact,  made  for  and  on  account  of  the  city,  and  it 
was  heU  that  the  city  was  liable  thereon,  although  ito  agent  did  not 
use  ita  name  in  contracting,  the  court  being  of  opioinn,  however, 
that  the  contract  on  its  face  showed  it  was  made  for  the  city.* 

§  454  (378).  Bams  ■■ib}eot.  mnatnHon.  —  So,  where  On  a  sale 
of  real  property  by  a  corporaUou,  a  memoraudum  of  the  sale  was 
signed  by  the  parties,  on  which  it  was  staled  that  the  sale  was  made 
to  A.  B.,  the  purchaser,  and  that  he,  0.  D,,  "  mayor  of  the  corpora- 
tion, iu  behalf  of  himself  and  tbe  rest  of  the  burgesses  and  common- 
alty of  the  borough  of  Caermarthen,  do  mutually  agree  to  perform 
and  fulfil,  on  each  of  their  parts  respectively,  the  conditions  of  the 
sale,"  and  then  came  the  signature  of  the  purchaser,  and  of  "  C.  D., 
Mayor,"  it  was  held  that  the  agreement  was  that  of  the  corporation, 
and  not  that  qf  the  mayor  personally  y  and  that,  consequently,  the 
mayor  could  not  sue  thereoa' 

Bnt  tbs  text  itatM  ths  praniling  Ameri'  mmrd  my  contnct  thetctor  to  tlM  Immt 

oaa  rale.     Sea  tiuo  Dubins  •.  Canal  Co.  bidder.     In  an  aotioa  bf  P.  for  labor  and 

4  Wend.  (N.  T.)  28G ;  Worrell  r.  Hnnn,  nuteriala,  in  pumiunce  of  the  reaolutioii, 

1  6eld.  (5  N.  Y. )  8S9  I  Ford  v.  WiUiHnii,  kc~  HM,    1.  That  no  abandonment  of 

>  Eem.  (IS  I*-  '¥■)  (77,  EB6  ;  Biohardson  the  Mntnct  wu  Mteblisbed.      SL  That 

•■  Scott,  tc.  Co.,  22  CaL  IGO.  the  conttmet  wag  not  affected  by  the  snb- 

1  RobinBOD  «.  St.   Lonia,  !8  Ho.  1S3  Mqnent  amendment.     S.  That  the  ntola- 

(1SG9).     Where  the  corporate  name  of  a  tion  wai  ill^al,  and  no  reooveiy  could  be 

village  wafl  "  the  prendent  and  trutiteea  of  had  by    P.  for  the  gttmsi  and  grading, 

the  Tillage  of  O,"  a  contract  rccitiag  that  either  apon  contraot  or  upon  tbe  jtMnUun 

it  wa»  made  by  the  president  and  trasteee  merml.     lb.     Where  A.,  B.,  and  C.,  a 

of  the  "  corporation  "  of  Q ,  Md,  to  committee  appointed  by  •  meeting  of  dti- 

wamnt  a  finding  that  tbe  contnurt  waa  lena,  make  •  contrvct   with  D.,  iigning 

nude  by  the   bnird   officially.      Parr  *.  the  contract  aa  a  committee,  and  affixing 

Oreanbnsh,    72   N.   Y.   4S3.     In   1870  a  their  seali  thereto,  they  make  themselTel 

Tillage  boud,  nithont  advartiaiug  for  pro-  penonally  liaUe  nnder  the  contract.  The 

ponla,  contracted  <ritb  P.  to  Itty  a  tide-  only  effect  of  the  word  "committee"  la 

mlkin  Hay,  1871;  the  work,  however,  like    that  of  "eiecntor"   in   a  penonal 

did  not  proceed,  owing  to  the  bilnre  nt  obligation,  to  identify  the  tnnaaction,  not 

the  boati)  to  fursith  the  gravel  and  gtad-  to  quali^  tbe  act     Ulam  v.  Boyd,    87 

\ag,  t»  required  by  the  contract  and  P. 'a  Fa.  St.  477. 

notification.    In  1873  the  board  paaied  a         ■  Bowen  v.  Morris,  3  Tannt.  874,  3S7. 

reaolntion   requiring  P.  to  go  on,  and  if  The  cue  oF   Bumll  «.  Boeton,  2  Clifford 

the  neeeesery  givvel  and  grading  be  not  C.  B.  B.  G90  (lSfl7),  preaenta  alao  an  in- 

famithed,  to  fumiah  the  same  bimself ;  stance  in  which  it  was  oonndered  that  a 

whereupon    he    famished    the   materiala  contnct  signed  by  the  mayor  wu  one  in< 

and  did  the  woii.     In  1871  the  village  tended  to  be  made  on  behalf  of  tbe  cor- 

ebarter  wu  so  amended  as  to  require  the  poration.      Bnt  in  Frovidmce  v.   Miller, 

board  to  advertise  for  piopoaals  for  gnd-  11  K.    I.  S72  (1876) ;  a.  c.  23  Am.  Bep. 

fng  and   paving  uy  aidewBlk,  ud  ta  4U,  a  contcMtandnMtl  between  certain 
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§  455  (379).  Aetten  mnat  b«  Coiponita,  not  XndlvldDal.  —  But 
tbe  actdon  or  conbBct  of  the  officers  of  a  public  corporation  in  their 
individttal  eapacUy  ia  not  bindii^  upon  the  corporate  body.'  For 
example :  If  the  »iieUmen  of  a  town  in  Nev  England,  aa  individ- 
uals,  rec[ue8t  a  citizen  to  furnish  supplies  to  a  public  eoemy,  to  pre- 
vent violence  to  the  town,  this  gives  no  legal  right  of  recovery 
against  the  town ;  and  as  the  transaction  was  wholly  beyond  the 
official  duty  of  selectmen,  or  the  duty  of  the  town  as  a  corporation. 
it  was  doubted  whether  a  regular  vote  to  pay  the  plaintiff  would 
have  been  legal,  though  it  was  admitted  that  a  voluntary  agreement 
among  tbe  inhabitants  to  this  effect  would  have  been  binding,  being 
founded  on  a  meritorious  consideration,  aa  it  was  their  properly,  and 
not  that  of  the  town,  which  was  in  danger.' 

§  456  (380).  SpMdaitT  CoDtraoti.  —  While  the  agent  of  a  public 
corporation,  who  by  its  vote  or  authority  contracts  for  its  use,  can- 
not bind  the  corporation  by  making  a  ccmiract  by  deed,  yet  if  such 
agent  had  authority  to  make  the  contract,  it  is  binding  upon  the 
corporation  as  eoidenet  of  such  contract.  It  follows  that  a  contract 
of  an  E^nt  or  committee  of  a  town,  under  his  or  their  own  Beals, 
cannot  be  declared  on,  in  eovmant  or  debt,  as  the  deed  of  the  town. 
The  form  of  the  remedy  against  the  town  *  is  for  dam^es,  or  in 

panoniof  the  flrat  part  and  one  Doyle  "in  Huonv.  Briatol,  10  IT.  H.  80  ;  nanovar 

behalf  or  thecitj,"  party  of  the  BecDQd  v.  Eaton,  8  N.  H.  S8.     Powen  of  towu 

part,  Doyle  being  the  majror,  and  the  cod-  in  yeio  England.      Ante,  seoa.  29,  80 ; 

tract  relatiiig  to  mnniuipal  matteni,  wbi  tufira,  ieo.  462,  notd. 

held  upon  ita  bee  to  be  the  contract  of  Ckintncts  made  bj  a  majorOjf  t^  Uta 

Doyle  penonally,  and  not  that  of  the  eity.  board  of  aJdermtn,    wichont   any  o,^l«M 

'  Haltbnrton  e.   Frankford,   14  UaM.  adi'm  of  the  dty  council,  are  not  binding 

914    (1817} ;   Butler  d.   Charlefltown,    7  Dpoa  the  city  ;  bo  decided  where  coonael 

Qray  (Uass.),  19(1856).  ireie  thni  employed  who  midBt«d  l^al 

*  Haliborton     n    ftankford,    Mpm ;  aerricei    beneficial    to    the    corporatioiL 

Stetaon  v.  Kempton,  13  Mxaa.  273  (131S);  Butler  •:  CharleEtovu,  7  Gray  (Mesa.),  12 

Bnrrill  v.  Boaton,  2  Oifford  C.  C.  B.  GBO  (1856) ;   tee,  also,  Sikee  v.  Hatfield,  13 

(1867)  ;  anU,  asc.  80.     A  majority  of  u-  Gny  (Hut.),  S47  (1869);  aee  chapter  on 

lectmen  may,  by  Ktatnte,  bind  a.  town  in  Corporate    Meetinga,    laiU.     A   contract 

Nob  Han^M/tiTt  by  their  vritten  contract  entered  into  by  a  board  of  snperviaora,  lot 

when    acting  wiUiin  the  limita  of  their  and  on  behalf  of  the  ooonty,  and  signed 

aatbority.     Bat  a  contract  signed  by  one  by  the  chairman  of  the  boanl,  ia  the  con* 

only  of  the  telectmen  in  hia  own  name,  tract  of  the  oonnty.     Babcocl  v.  Oood> 

"for  th«  wlectmen,"  does  not  bind  the  rich,  47  Cal.  488  (1874). 

town,  nor  will   it  be  rendered  valid  by  *  Randall  a.  Tan  Yechten,  19  Johna. 

proof  that  another  selectman  authorized  (V.  T.)  80,  65  (1S31) ;  Damon  «.  Qranby 

him  ao  to  ngn  the  contract,  or  by  proof  2    Pick.    (Hasa.),  345   (1S24) ;    corapara 

that  each  wa*  the  practice  in  Ute  town.  Fnllamv.  Brookfield,  9  Allen  (Haw.),  1; 

If  the  eorporaU  name  had  been  affixed  by  Bank  of  Colntnliia  v.  Patteraon's  Adninls- 

ona,  anch  proof  might  have  been  infflcient.  trator,  7  Cranch,  29[>.  and  rale  as  etated 

Andorra  n.  Grafton,  7  N.  H.  388,  805  ,-  by  Slarf,  J.,  SOS  (1818]  ;  Clark  n.  Conk,' 
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tismmpait.  Although  in  Damon  v,  Qranby  ^  it  waa  left  an  open  ques- 
tion whether  a  vote  of  a  town  having  no  corporate  seal,  expressly 
authorizing  an  agent  to  make  a  deed  of  knd,  or  othur  contract, 
tinder  seal,  would,  if  executed  according  to  tlie  power,  become  tech- 
nically the  deed  of  the  town,  uo  substantial  reason  is  perceived  why 
such  an  instrument,  thus  executed,  should  not  be  treated  as  having 
all  the  attributes  and  qualities  of  a  sealed  instrument.  If  the  cor- 
poration, however,  has  a  common  seal,  which  is  the  case  with  towus 
in  many  of  the  States,  and  wich  cities  generally,  and  it  is  affixed  to 
an  instrument  iu  pursuance  of  the  vote  of  the  corporation,  or  t^  the 
proper  officer,  such  an  instrument  is,  beyond  doubt,  technically  tht 
deed  of  the  eorpuraiion^ 

§  457  (331).  Contracts  In  Bxceu  of  Corporat«  Power;  Ultni 
Tlrea  «•  *  Dof«no«.  —  The  general  principle  of  law  is  settled  be- 
yond controversy,  that  the  agents,  ofBcers,  or  even  city  council  of  a 
municipal  corporation,  cannot  hind  the  corporation  by  any  contract 
which  is  beyond  the  scope  of  its  powers,  or  entirely  foreign  to  the 
purposes  of  the  corporation,  or  which  (not  being  legislatively  au- 
thorized) is  against  public  policy.  This  doctrine  grows  out  of  the 
nature  of  such  institutions,  and  leats  upon  reasonable  and  solid 
grounds.  The  inhabitants  are  the  corporators  ;  the  officers  are  but 
the  public  agents  of  the  corporation.'  The  duties  and  powers  of  the 
officers  or  public  agents  of  the  corporation  are  prescribed  by  statute 
or  charter,  which  all  persous  not  only  may  know,  but  are  bound  to 
know.  The  opposite  doctrine  would  be  fraught  with  such  danger 
and  accompanied  with  such  abuse  that  it  would  soon  end  in  the 
ruin  of  municipalities,  or  be  legislatively  overthrown.  These  con- 
siderations vindicate  both  the  reasonableness  and  necessity  of  the 
rule  that  the  corporation  is  bound  only  when  its  agents  or  officers, 
by  whom  it  can  alone  act,  if  it  acts  at  all,  keep  within  the  limits  of 

field  Cnion,   11  Eng.   Law  and   Eq.  112  ;  FitlJam  s.  Brookfield,  9  A11«n  (Hua.),  1. 

Fenniugtonti.  Taniera,  ISQceen'sB.  1011.  Corporate  nal.      Ante,    eeca,  IBO,    192; 

Covenant  cannot  be  niaintainrd  agaiDst  a  Neelj  r.  Yorkville,  10  8.  C.  Ill,  appror* 

citj  on  a  contiact  with  the  water  connnU-  ing  text.     An  agreement  in  writing  b;  an 

aionera  of  the  city,  although  the  statute  attorney  to  nfer  a  certaic  eaose  acted  on 

decIaTcs  that  their  contracta    ahonld   ha  by  the  conrt  wu  held  to  bind  bii  client, 

binding  upon  and  be  considered  as  done  Brooki  «■   Hew  Darhani,   6G  N.  H.  GS9 

by  the  mayor  and  council       Keeneyo.  (1876). 

Hudson,  3  Dutch.  (X.  J.)  362;  nnU,  nee  ■  Halbnt  v.  Fomst  City,  31  Ark.  246i 

192  ;  Provideure  e.  Miller,  11  R.  1.  372  ;  Oubre  v.  Donaldsonrille,  83  La.  An.  3M; 

a.  c.  23  Am.  Bep.  1S3.  Pogh  v.  Little  Rock,  3S  Ark.  7G  (approT- 

I  Damoo  v.  Oranby,   2   Pick.   (Maaa.)  ing  text),  where  an  ordinance  aothoriiii^ 

84S,  362  (1824).  the  iaaue  of  c«rtiQcatea  of  Indebtednaa  at 

'  lb,;    Randall  «•  Tan   Techten,    19  a  dievount  waa  held  not  admiaaible  aa  eri- 

Johst.  (N.  y.)   60,  6C  (1821).     But  see  dence  againit  the  dly. 
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the  chartered  authority  of  the  cwrporation.'  The  history  of  the 
workiiiga  of  municipal  bodies  haa  dauionatrated  the  aalutaiy  nature 
of  this  principle,  and  that  it  is  the  part  of  true  wisdom  to  keep  the 
corporate  wings  cUpped  down  to  the  lawful  standanL'  It  results 
from  this  doctrine  that  contracts  not  authorized  by  the  charter  or 
by  other  legislative  act,  that  is,  not  within  the  scope  of  the  powers 
of  the  corporation  under  any  ciicumataQcea,  are  void,  and  in  actions 
tiiereon  the  corporation  may  auGcesafullj  interpose  the  plea  of  ultra 
tira,  setting  up  aa  a  defence  its  own  want  of  power  under  its 
charter  or  constituent  statute  to  enter  into  the  coiiti-acU'    In  favor 

I  Tort  appnind.  City  of  EnfaU  r.  Hiv  Iiam,  7  Met.  (Mass.)  43S  (1S14);  Tiuceut 

Vat^  67  AU.  G88  i   Fort  Wajne  d,  lehr,  v.   Nantucket,  12  Cush.  (Haas.)  108,  105 

aSlnd.  62;  Pins ravil  Townahip  f.  Hubor  (1858),  j«r  Jf«rn"t*,  J.  ;  Stetson  p.  Seaip- 

Uannf.   Co.,   S3  Ind.   121 ;   Cowdra;  d.  ton,  13  Mass.  272  ;  PareoDi  «.  lahabibtnU 

CuieadM,  18  Fad.  Rep,  £32.  of  Qoshen,  11   Pick.   (Uaas.)  S9S ;  Wood 

'  Thii  mbject  ii  touched  upon  in  the  v.    Lynn,   1  Allen   (Ham.),   lOS   (1861); 

concluding  portion  of  chap.  L,  unit.   Prln-  Spalding  *.  Lowsll,  23  fide.  (Mass. )  71 ; 

dpla  <d  eauimetlon  of  eapporaU  jpowfrt,  Uitchell  «.  Bocklaod,  15  Me.  106  (ISoS) ; 

Al>t»,  htat.  8»-«3.    Sea  also  anbi,  sec  117.  i.e.  11  Me.  S68;  WeaCern  College  d.  CleTB- 

Lyddy  t>.  Long  Uland  City,  104  N.  T.  218  land,  12  Ohio,  S76  ;  Tippeoauoo  Co.  Cora- 

(coDtractor  ohaTgeable  with  notice  of  limi-  rn'reo.  Cox,  6  lod.  103(1855);  Inhabitants 

tationa  upon  agent's  antbority);  Appeal  of  ».  Weir,  Bind.  221  (1857);  SmeaJ  u.  In- 

Whelen,  108  Pa.  St  162.  dianapolia,  P.  A  C.  R.  Co.,   11  Ind.   104 

■  Pott,  chap.zziiL,  «ee.  98G,  when  th«  (ISfiS);  Brady  c.  New  York,  20  X.  Y.S12; 

■abject  of  uUra  virea  is  further  coUiaideTBd ;  Appleby  r.  New  York,  1 5  How.  Pr.  (N.  Y. ) 

and  ufi  alto  the  following  oMea  :  Cheeney  128  ;  Eatap  v.  Keoknk  Comity,  IS  Jow», 

ft   Brookfield,  flO  Ho.  G8  (1875),  citing  leg,  and  casei  cited  by  CU<,  J.  ;  Clark  v. 

text ;  Hareh  «.  Fnlton  Connty,  10  WalL  Polk  County,  IS  Iowa,  218  (1865) ;  mpm, 

676(1870):  Thomaap.  Richmond,  12 "Wall.  «ec.  117;  post,  sec.  035;  Parry  v.  Superlol 

ai9(lS70i;  BridgeportK.  Houoatonuclkil-  City,   23  Wis.   61  (1870);   McDonald  «. 

md  Co..  15  Conn.  175,  498  (1813);  Bur-  New  York,  68  N.  Y.  23  (1876)  ;  b.  o.  3S 

rill  B.  Boston,  2  Clifford  C.  C,  590  (1887);  Am.  Rep.  Hi  ;  Maiipin  o,  FmnkUn  Co., 

Kartin  r,   Brooklyn,  1  Hil],  515  ;  Nor-  67  Mo.  327;  Driftwood  Val.  Tnmp.  Co.f. 

trioh  Overaeeia,  &c  v.  New  Berlin,  4c.,  18  Bartholomew  Connty  Conirn'ra,   72   Ind. 

Johns.  382 ;  DonoTan  c.  New  York,   33  S2S ;  New  Jersey  k  N.  E.  TeL  Co.  k.  Fii« 

H.  Y.  891 ;  Seibrecht  e.  New  Orleans,  IS  Comm'ra,  34  N.  J.  Eq.  117 ;  Laroock  ». 

I^  An.  496  (1S57) ;  ClaA  v.  Des  Moinea,  Baton  Rouge,  85  U.  An.  175 ;  Llncntn  n. 

19  Iowa,  198,  209  (1865) ;  Loker  v.  Brook-  Stockton,  76  Me.   Ill  ;   EarUy's  Appeal, 

line,  13  ^ck.  (Mass.)  34S,   348;  Phila-  108  Fa.  St.  278,  where  the  purchase  from 

dalphiac  Fhuiigea,47Pa.St.21;  Paris  Tp.  a  third  party  of  a  judgment  against  a  cred- 

Tr.  V.  Cherrv,  8  O.  St.  564 ;  Haguor.  Phil-  itor  of  a  city  for  the  purpose  of  sptting  it 

adelphia,  18  Pa.  St.  G27 ;  Albany  t>.  Cniili£r,  off  agunat  hia  claim  waa  held  n'trti  vim 

3  Comst.  (2  N.  Y.)  165  (I81B),  rereraing  and  void.    Salt  Lake  City  v.  Hollistcr,  118 

a.0.  3  Barb.  190;  CiiyUr  v.  Rochester,  12  IT.  S.  256,  aSrmbg  s.  c.  3  Utah,  200;  but. 

Wend.  (N.  Y. )  165  (1834);  Hodges  v.  Buf-  in  thU  case  the  city,  hnving  engaged  in  tlie 

falo,  8  Denio  (N,  Y,)  110  (1818);   Hal-  bnsinossof  distilling  liquors  without  power 

8te.id  D.  New  York,  S  N.  Y.  130  (1850) ;  so  to  do,  was  held  liable  for  the  United 

Martin  t.   Mayor,   1  HUI   (N.  Y.),  G15;  States  taxes  thereon.    In  TZZtniTis  it  is  held 

Boom  «.  Utica,  2  Barb.  (N.  T. )  ]  01 ;  Cor-  that,  where  a  municipal  corporation  enters 

nell  V.   GnilfoTd,  1  Denio  (».  Y.),  610;  into  a  contract  which,  although  not  ex- 

Boyland  v.   Mayor,  &c.,  of  New  York,  1  presaly  authnrizrd   by   its  charter,  is  not 

Sandf.  (N.  Y,)  27  (1847);  Dill  e.  Wars,  ioyiolation  of  the  charter  or  of  anyatat- 
TOL,  I.  —  81 
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oiionafide  holders  of  n^otiable  securitiea,  the  corporation  may  be 
estopped  to  avail  itself  of  irregularities  in  the  exercise  of  power  con- 
ferred ;  but  it  may  always  show  that  under  no  circumstances  bad 
the  corporation  pmoer  to  make  a  contract  of  the  character  iu  ques- 
tion. This  subject  has  been  already  refeired  to,  and  will  be  con- 
sidered in  a  subsequent  portion  of  the  present  chapter.'  The  mere 
fact,  however,  that  a  city,  in  making  a  contract  for  a  public  im- 
provement within  its  corporate  poweJS,  promises  to  make  pay- 
ment in  negotiable  bonds,  which  it  has  no  power  to  issue,  does  not 

nta,  and  has  thereby  indiic«d  the  other  of  acRompltshing  the    pnrpass    in  Tiew. 

part;  to  it  to  expeud  money  in  the  iter-  Livingston  r.  Pippin,  31  Ala.  642  (1S5S). 
fonnaacs  ol  hii  port  of  it.  the  mnDicipil         The  cue  of  The   State  e.  Buffalo,  3 

corpantiaD  maj  be  held  liable.     Eaat  St.  Hill  (N.  T.)  134,  determines  an  intenat- 

Louis  0.  East  St.  Lonia  Oas  L.  &  C  Co.,  ing  point.     Amis  beloagiDg  to  the  State 

08111.415.     iSiipu,  sec.  444.    Corporation  were   loaned   tu   the  citj  auChoritiea   to 

niay  dereud  agntiiat  unauthoriced  contract,  snppresa    disordeily    asBemblages.       The 

although  itaicof  is  attached  to  it.    Leaven-  keeper  of  the  arsenal   had  no  right   to 

worth  B.  Rankin,  2  Kan.  8aS  (18fl4);  ante,  make  the  loan,  bnt  it  waa  made  in  good 

aec  192.  fiiitli,  and  the  bond  of  the  citj  taken  fbr 

Hr.  Justice  CtmUer,  in  delivering  the  their  nturo  on  demand.     The  n\j  being 

opinion  In  Alleghanj  Citj  v.  McClnrkin,  sued  on  this  bond  made  the  point  that  it 

14  Pa.  St  81,  eipressea  the  opinion  that  waa  void  for  illegality  ;  bat  the  coart  re- 

a  mtmicipa]  corporatian  may  be  liable  for  garded  it  ralber  as  a  bona  fide  excess  of 

the  contracta  Kllra  viret  of  its  officers,  authority  dmply,  nnd  held  that  though 

when  these  are  pnblicly  enteivd  into  with  the  Innu  wns  □□anthorized  the  State  might 

the  knowledge  of  the  people,  and  not  ob-  waive  the  tort  committed  on  the  property 

jeetrd  to  until  after  the  rights  of  third  and  seek  a  remed?  Dpon  the  bond.     See 

persons  have  attached.     Such  a  principle  tn/m,  aec.  458,  and  note, 
ie  believed  to  be  both  nnaafe  and  nneonnd  ;         The  power  of  State  building  commis- 

the  only  true  and  eafe  view  being  that  nil  eionen   to  discbarKe  at   their  discretion 

peraons  are  honnd  to  tske  notice  of  the  the  building  superintendent  whom   they 

powers  and  anthority  which  the  law  con-  employ  is  vested  in  them  for  the  pnUie 

feis  npon  the  offieew  of  such  corporations,  benefit,  and  they  cannot  be  divested  of 

See  Loker  ».  Rrookline,  18  Pick.  (Mass.)  that  power  by  any  contract  entered  into  by 

848.     Any  liaWlitv  in  sonh  cases  must,  them  with  the  peraon  so  employed,  where 

accoHing  to  the  present  weight  of  author-  mch  contnict  is  not  mlifitd  by  the  legis- 

ity,heindeperdentofthe«)nt™ct.andcan-  latntii.   If  the  legislature,  with  full  kuowl- 

not  be  awerted  in  an  action  based  upon  the  edge  of  the  contract  entered  into  by  the 

contraottoenforceiUexecntoryproTifrions.  commiasioners  with  the  plaintiff,  and  of 

Supra,   sec.   444.     Auditing  and  paying  all  the  facU  relating  thereto,   recognizaa 

fxirt  of  a  niaim  prwented.  eonompnnied  and  acts  upon  it,  making  appropriationi 

with  a  denial  of  liability  for  the  n^due,  to  comj-lele  the  huilding  iu  question  upon 

doesnot  estop  the  corporation  from  rontcat-  its  aaaumed  validity,  that  will  constituta 

ing  the  reeidne,  even  thongh  it  he  npon  ft  ratifiixUiim  of  the  contract ;  but  such 

grounds  which  show  the  former  allowance  ratification   can  be  shown  only  1^  some 

to  have  been  Improper.     People  v.  N.  Y.  action  of  both  honaea  by  atatnU  or  res^ 

Sup.,  1  Hill  (N.  Y.}.  SB2  (ISII),     In  an  lution.     Shipman  e.  The  State,  13  Wia. 

action  on  a  contract  for  doing  work  which  381  (1877). 

ft  municipal  corporation  had  the  power  to         '  Anlc,  aec.  163  ;  i-nfra,  seca.  G11-G53 ; 

make,  it  is  no  defence  that  the  city  ought  Moore   tp.    New   York,   78   N.    Y.    2S8, 

to  have  adopted  some  1cm  eipensive  means  approving  text 
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nutka  tbe  entire  contract  ultra  vires ;  and  therefore  if  work  be  done 
under  Buch  contract  the  city  will  be  liable  therefor.' 

>  Hitchcock  0.  OalTraton,  96  U.  8.  be  >  differenca  between  the  mm  at  >n 
341(1877).  Inthiscaasthecity  madeacoD-  engagement  made  by  a  corporation  to  do 
tract  with  the  plaintiffB  to  psTs  streets.  It  an  act  express!;  prohibited  by  its  charter, 
had  the  power  to  make  a  valid  coutract  for  or  some  other  law,  and  a  case  of  where 
thia  porpoae  :  but  the  dty  having;  in  the  legisiative  power  to  do  tbe  act  has  not 
contract  agreed  to  make  payment  for  the  been  gtsatad.  Sucb  a  diatinctioii  ia  ax- 
work  in  negotiable  city  bonds  payeble  at  aerted  in  aome  deciaionB.  But  tbe  pre^ut 
a  future  day,  it  wns  oljjected  that,  since  ia  Dot  a  caae  in  which  the  issue  of  the 
no  eipress  power  whs  given  to  issue  bonda  bonds  was  prohibit«d  by  any  statute.  At 
for  this  pnrpose,  the  whole  contract  was  most,  the  issue  was  unauthorizi-d  ;  at 
tlierefore  inoperative  and  »oid  ;  aud  the  most,  there  was  a  defect  of  [fower.  The 
lower  coart  so  decided,  and  its  laling  was  promiae  to  give  bonds  to  the  plaintiffs  in 
anpposed  to  be  supported  by  the  cases  of  payment  of  what  tbey  undertook  tu  do 
Tenzaa  Parish  Police  Jury  n.  Britton,  16  wsa,  therefore,  at  farthwt,  only  w/(™  rirej; 
Wall.  G7I},  aud  Meuipliis  v.  Ray,  19  and  in  such  a  caae,  though  specific  per- 
Wall.  46S.  [See  ante,  sees.  IIT-ISB.]  forniance  of  an  engagement  to  do  a  thiug 
But  the  Supreme  Court  held  otherwise,  traUBgreaaiTe  of  its  corporate  power  may 
and  in  giving  its  judgment  on  this  point,  not  bo  enforced,  the  corporation  can  be 
Hr.  Justice  Strong  observed:  "In  the  held  liable  on  its  contract.  Having  re- 
view which  we  ihiill  take  of  the  present  ceived  beueGts  at  tbe  expense  of  the  other 
case,  it  is  perhaps  not  necessary  to  inquire  contracting  patty,  it  canaot  object  that  it 
whether  those  cases  justify  the  court's  con-  waa  not  empowered  to  perfonu  what  it 
elusion  ;  for  if  it  were  conceded  that  the  promised  in  return,  in  the  mode  in  which 
city  had  no  lawful  authority  to  issue  the  it  promised  to  perform.  This  was  dii'cctly 
bonda  described  in  the  ordinance  and  men-  ruled  iu  The  State  Bnnrd  of  Apiculture  it. 
tioned  in  the  contract,  it  does  not  follow  The  Citiiens'  Street  Railway  Co.,  4?  Ind. 
that  the  contract  was  wholly  illegal  and  107.  There  it  was  held  that  '  although 
void,  or  that  the  plsintiSs  have  no  rights  there  may  be  a  defect  of  power  in  a  cor- 
nnder  it.  They  are  not  suing  upon  the  poration  to  make  a  contract,  yet  if  a  con- 
bonds,  and  it  ia  not  necessary  to  their  tract  made  by  it  is  not  in  violation  of  ita 
■nccpss  that  they  should  assert  the  validity  charter,  or  of  any  atatuta  prohibiting  it, 
of  thoae  instruments.  It  is  enough  for  and  the  corporation  has  bv  ib)  pmmiss 
tbem  that  the  city  coancil  have  power  bf  induced  a  party  relying  on  the  promise 
enter  into  a  contract  for  the  improvement  and  in  execution  of  the  contract  to  ex. 
of  the  sidewalks  ;  that  sui-h  a  contract  was  pend  money,  and  i^rform  his  part  thereof, 
made  with  them  ;  that  nnder  it  they  have  the  corporation  is  liable  in  Uie  eoalToet.' 
proceeded  to  furnish  materials  aod  do  Sen,  also,  snbstantially  to  the  same  elTect, 
work,  as  well  as  to  assume  liabilities ;  Alleghany  City  v.  McClurkin,  14  Pa-  St. 
that  the  city  has  received  and  now  en-  81 ;  aud,  more  or  less  in  point,  Maher  v. 
joys  the  benefit  of  what  they  have  done  Chicago,  88  HI.  BBB  ;  Oneida  Bank  c.  On- 
aud  furnished  ;  that  for  tbese  things  tbe  tario  Bank,  31  N,  Y.  49."! ;  Argenti  e.  San 
city  promised  to  pay  ;  and  that  after  hav-  Francisco,  18  Cal,  856;  Silver  Lake  Bank 
ing  received  the  l*nefit  of  the  contract  the  n.  North,  4  Johns.  (N-Y.)  Oh.  873."  But 
city  has  broken  it  It  matters  not  that  qwvre  as  to  the  liability  in  such  case  being 
the  promiae  waa  to  pay  in  a  manner  not  on  W<  cmUrael.  8ee  ante,  sees.  89-Bl, 
aathorized  by  law.  If  payment*  cannot  444 ;  poat,  sec.  459,  note.  A  charter  pro- 
be made  in  bonds  because  their  inue  is  vision  that  after  a  pavement  baa  been  laid 
ultra  Vint,  it  would  be  sanctioning  rank  at  the  expense  of  the  abutter,  "  the  city 
injustice  to  hold  that  payment  need  not  shsll  take  charge  of  and  keep  the  same  in 
be  made  at  all.  Snch  is  not  the  law.  repair,  without  further  assessment,"  ia  nU 
Tbe  contract  between  the  parties  is  in  a  anUnra  exempting  th;  mmers  Crom  fntnn 
foriT  so  far  as  it  is  lawful.     There  may  aasassmeuta.     State  u.  Newark,  8  Yroom, 
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§  458  (382).  Contraota  oltra  vlre*  or  InvaUd. —  Agreeably  to  the 
foregoing  principles,  a  corporation  cannot  maintain  an  action  on 
a  bond  or  a  contract  which  is  invalid,  as  where  a  city,  vithout 
authority,  loaned  its  bonds  to  a  private  company,  and  took  from  it 
a  penal  bond,  conditioned  for  the  faithful  application  of  the  city 
bonds  to  payment  for  works  which  the  city  had  no  power  to  construct 
or  assist  in  constructing.'  The  remedy  in  such  case  must  be  in  some 
other  form  than  in  an  action  to  enforce  the  contract  So,  a  contract 
by  a  city  to  waive  its  r^ht  to  go  on  with  the  laying  out  of  a  street  or 
not,  as  it  might  choose,  is,  it  seems,  against  pvblir  policy,  and  it 
is  void  if  it  amounts  to  a  surrender  of  its  legislative  discretion.' 
So,  a  promise  to  pay  a  public  corporation,  or  its  agents,  a  premium 
/or  doing  their  duty  is  illegal  and  void;  and  a  contract  wiD  not  be 
sustained  which  tends  to  restrain  or  control  the  unbiased  judgment 
of  public  officers.  But  a  promise  hy  individuals  to  pay  a  portion  of 
the  expenses  of  public  imprwciiients  does  not  necessarily  fall  within 
this  principle,  and  such  a  promise  is  not  void  as  being  against  public 
policy ;  and  if  the  promisors  have  a  peculiar  and  local  interest  in 
the  improvement,  their  promise  is  not  void  for  want  of  consideration, 
and  may  be  enforced  against  Ihem.^     So,  on  the  other  hand,  a  party 

116  (37  K.  J.  L. ),  rsTening  s.  o.  0  Vroom,  Corrupt  agntmenii  utUk  aUennen,  to 

168.  influence  them  to  a  particulsr  course  in 

1  City  Council  o.  Plank  Road  Co.,  81  the   dischatga  of  ofGci«l   Juties,   are,   of 

AI&.  7S  (1S57).     Sm  Wetnmpka  v.  Win-  course,  void,  no  matter  to  whom  eiecii ted. 

ter,  29  Ala.  SSI  ;  Halstead  v.  New  Ynrk,  Cook  v.  Shipmau,  24  111.  614. 

3  N.  Y.  480  ;  8.  c.  S  Barb.  218;  Bridge-  Contn^ct*  withmunfctfn/D^eert.  Anit, 

port    D.    Houtotonuc    R,    Co.,    16    Conn.  aecB.  283,  282,  441. 

47S,  493.      Bnt  see   State  v.    Buffalo,   2  ■  Townsendr.  Hoyle,  SOConn.  1  (1B49>. 

Hill  (N.  Y  ),  434,  cited  mipra  fn  note  to  Tbiti  case  holda  that  n  pnnnise  b?  the  de- 

see,  467.     Where  a  city  having,   withont  pendants  to  pay  the  city  the  expense  of 

pro|ter  nnthority,  guareuteed  the  payment  layinji  a  certain  strpet  waa  binding ;  and 

of  railroad  bonds  which  were  secured  by  a  EVnoorth,  J.,  in  delivering  the  opinion, 

trust  deed,  and  become  the  owner  of  the  aaid  ;  "  We  cannot  arapnt  to  the  propon- 

bonda  from  having  paid  them  ut  maturity,  tion  that  a  promise  hy  individuals  to  pay 

it  was  held  that,  while  the  city  might  have  a  part  of  the  expeoMg  of  public  improre- 

■uccessfnlly  contested  its  liability  on  the  menta,  ordered  by  public  authority,  is,  of 

bonds,  yet  the  want  of  authority  to  guar-  conrso,  illegal  and  void.     The  amount  or 

antee  the  honda  did  not  affect  the  lien  ere-  coat  may  properly  enoii^  enter  into  the 

ated  by  the  deed  in  ita  favor  as  a^minst  queation  of  expediency  or  neceasity.     If 

other  creditor  of  the  railroad  company,  made  in  one  way  or  in  one  place,  it  will 

Hay  V.  Alexandria  &  W.  R.  Co.,  20  Fed.  be  much  better  for  the   publir,  though 

Rep.  16.   Iiifra,  sec  471,  aa  to  auretyahip.  more  expensive  ;  but  individuals  specially 

'  Martin  B.  Mayor.ke.,  1  Hill  (S.  Y.),  benefited    stand   ready,   by  giving   their 

B46  (1841)  ;  anit,  see  97.     Aa  to  ■pyAlic  land,  their  money,  or  their  labor,  to  meet 

policy,  see   Ohio  Life   Ins.   &  T.   Co.   «.  the  extra  expense.     Will  &em  promises 

Herchanta   Ids.   A  T.   Co.,   11    Humph,  be  void,  aa  being  without  conaideration  or 

(Tenn.)  1  ;  antt,  chap  xii.;  Indianapolis  agsinat  public  policy?    We  think  not." 

«.  Indianapolis  Oas  L.  &  C.  Co.,  6fl  Ind.  See  chapter  on  Streets,  peM ;  Springfield 

IH,  citing  text.  «.  Huiia,  107  Haas.  632.     An  amngs- 
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making  with  a  city  a  contract  which  is  tUlra  vires  ia  not  estopped, 
wben  sued  thereon  by  the  corporation  for  damages,  to  set  up  its  want 
of  authority  to  make  it* 

§   459   (383).     Impu«d  Contraots.  —  The  present   state  of  the 

authorities  clearly  justiliea  the  opinion  of  Chancellor  Kent,  that 
corporations  may  be  bound  by  implied  contracts  within  the  scope 

of  their  powera,  to  be  deduced  by  inference  from  authorized  coi^ 
porate  acts,  without  either  a  vote,  or  deed,  or  writing.'     This  doc- 

mant  or  combination  siuong  th«  paitiei  limits  ;  oonttsct  held  wholly  void.  Sea 
applying,  whereby  *  few  IndiTidnals,  da-  also,  McCradcen  b.  Son  Frannisco,  IS  CaL 
■iroos  of  cansing  pBTicg  and  grading  to  E91  ;  infra,  sees.  450,  4B0  ;  compare  Heizo 
be  dona,  procured  Che  ligtuituns  of  nUiera  v.  San  Pranciaoo,  33  Cal.  134.  That  the 
to  the  applicatiim  by  paying  them  a  eon-  contract  of  agents  within  the  scope  of  cor- 
tideralum  Otertf-rr,  ilirBctly  or  indirectly,  porate  power  may  be  ratified,  or  a  contract 
ii  a  fraud  in  law  and  contrary  to  public  implied  from  the  enjoyment  of  the  benefit 
policy.  Howard  v.  The  Chnrch,  18  Md,  of  the  consideration.  San  Francisco  Gu 
4GI.  If  executory,  BQch  an  agreement  can-  Co.  n.  San  Francisco,  9  Cal.  <ES  (18S8), 
Dot  be  enforced.  Magnire  v.  Smock,  43  opinion  ot  Field,  J.  ;  Backmin  v.  Charlea- 
Ind.  1  (1S73);  s.  c.  13  Am.  Rei>.  353.  A  town,  42  N.  H.  12(>;  see  Bissell  v.  Rail- 
written  promise  to  pay  into  the  county  road  Co.,  22  N.  Y.  263  ;  poaC,  sec*.  6Si- 
traasnry  a  certain  mm  of  money,  upon  the  913. 

condition  that  the  coanty  commissioners,  '  2  Kent  Com.  291 ;  Bank  of  Columbia 
who  had  removed  tbs  coDDty  court-honse  r.  Patterson,  7  CiaQcb,  299  (1813)  (a  lead- 
from  the  public  square,  and  ware  bnild-  ingAmericui  case);  Mottr.  Hicks,  1  Cow. 
ing  a  new  coart-hoase  elsewhere,  wonld  (K.Y.)61S;  Dunnv.Gector.&c., 14 Johns. 
remove  it  buck  to  said  iqaara,  which  (N.Y.)  IIS^  BankofU.  8.  d.  Dandridge^ 
offer  was  accepted  by  said  commissioners,  12  Wheat.  74  ;  Perkins  e.  Wash.  Ins.  Co., 
who  entered  on  their  records  an  order  for  4  Cow.  {S.  Y.)  645  ;  Davenport  s.  Peoria 
such  relocation,  was  not  void  as  against  insurance  Co.,  17  Iowa,  27S,  and  cssm 
public  policy,  though  the  commissioners  oitsd  by  CoU,  J.  ;  American  Insurance  Co. 
were  not  expressly  anthortied  by  statute  e.  Oakley,  9  Paige  (N.  Y. ),  49fl  ;  UltgiM 
to  receive  such  donatjons.  Stilson  v.  Law-  o.  Kaalfman,  4  Sen;.  &  Rawle  (Pa.),  317; 
rence  Co.,  52  Ind.  213(1876);  State  ■.  Randall  t..  Van  Veohten,  19  Johns.  fN.  Y.) 
Johnson's  Admr.,  62  Ind.  197  (1876);  60;  Wayne  County  o.  Detroit,  17  Mich. 
pott,  sec.  698.  S90;  Lesley  v.  White,  1  apeert  (8.  0.) 
1  Montgomery  City  Council  v.  Hont-  I«w,  31  ;  Canaan  «.  DsmHli,  47  N.  H. 
gomerykW.  PI.  R.Co.,  81  Ala.  76  (1857);  219  ;  Lebanon*.  Heath,  lb.  353;  Adams 
Penn.,  Del.  &  Md.  Steam  Nav.  Co.  r.  n.  Famaworth,  15  Gray  (Mass.).  423; 
Dandridge,  8  Gill  &.  J.  (Mil,)  248,  319,  Shrewsbury  v.  Brown,  25  Vt.  197  ;  Qa* 
820;  Hodges  ».  Bnflklo,  2  Denio  (N.  y.),  sett  v.  Andover,  Ih.  343;  Peterson  v. 
110.  If  a  corporation  has  received  money  Mayor,  lie.,  of  New  York,  17  N.  Y.  449, 
tn  advance  on  a  contract  void  on  account  463  (1868)  ;  Danforth  ».  Schoharie  Tam- 
of  want  of  aatlioTity  to  make  it.  Had  after-  pike  Co.,  12  Johns.  (N.  Y,)  227  ;  Angrll 
wards  lefases  to  fnlSl  the  contract,  the  ft  Ames,  sec.  237  ;  Mahcr  v.  Chics;;o,  3S 
party  advancing  the  money  may,  without  111.  266  ;  Frankfort  Bridge  Co.  v.  Frank- 
demand,  recover  it  back  in  an  action  for  fort,  18  B.  Mon.  (Ky. )  41  ;  Bryan  «.  Page, 
money  had  and  reeeired.  Dill  v.  Wars-  61  Tex.  532  ;  State  Board  v.  Aberdeen, 
ham,  1  Met.  (Mass.)  438  (1844).  In  thU  66  Miss.  SIS.  approving  text ;  Taylor  e. 
case  the  corporate  deiendant  undertook,  lAmbertville,  48  N.  J.  Eq,  (16  Stew.)  107 
without  authority,  to  transfer  to  the  plain-  (for  brief  statement  of  facts  of  this  case, 
tiS  thu  right  of  uking  oysters  within  its  see  sec.  461,  note);  mpra,  lec,  450;  Broom, 
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trine  is  applicable  equally  to  public  aad  private  ^rporations,  but  in 
applying  it,  however,  care  must  be  taken  not  to  violate  other  princi- 
ples of  law.*  Thus  it  is  obvious  that  an  implied  promise  cannot  be 
raised  against  a  corporation,  where  by  its  charter  it  can  only  contract 
in  a  prescribed  way,  except  it  be  a  promise  for  money  received  or 
property  appropriated  under  the  contract."  So,  where  the  corporation 
orders  local  street  improvements  to  be  made,  for  which  the  abutters 

CammsnUriM   on   Com.    Law,   E61-S70,  An.  49(1,  (18E7),  carpets  wei«  rainUb«d  Tot 

where  the   English   caaea    are    collected,  certsin  corporation  courts,  by  order  of  the 

The  reader  will  he  ioterested  in  the  letter  clerks  or  jnd)^,  bat  nichoat  any  author- 

of  Mr.  Justice  Story  to  Mr.  Justice  CiiU-  ity  of  tlie  cotiimon  counuil,  and  were  trotn 

riiige  ou  the  Subject  of  corporate  liability  oat  before  the  plaintiff  |ire9enC«d  his  bilL 

for  the  parol  contracts,  intra  vira,  of  the  It  vbs  contended  that  the  city  was  liable 

authorized  agentB  of  the  corporation.    2  tx  ixquo  tt  bmo,  haring  used,  and  not  t«- 

Story's  Life  and  Letters,  335,  387.     He  turned  the  carpets  ;  but  it  did  not  appeal 

there  adds,  what  is  now  settled  Isw,  "  that  that  the  couiuil  kuew  that  they  bad  been 

■U  duties  imiiosed  upon  a  corporation  by  purchased  for  the  city,   aud  were  being 

law,  and  all  serviceg  performed  at  its  re-  used  in  its  buildings.    The  court  deuied 

quest,  raise  implied  pramiees  binding  on  the  liability,  esying  that  "the  only  safe 

the  corporation,  if,  of  course,   no  statute  rule  ia   to  liold  that  the  city  cannot  be 

be  thereby  infringed."    lb.  bound  for  any  contract  made  witboat  its 

'  Peterson  v.  Mayor,  Jic.  of  New  York,  autliorizatian,  expressed  by  a  resolution 

17  Tf.  Y.  449,  453  ;  Poultney  ■.  Wells,  1  of  the  common  council."    That  an  unau- 

Aiken   (Vt.),    180.     Where  a   city  con-  thorixed  contiact,  however  advantageous 

tracted  with  a  railroad   company  to   do  does  not  bind  the  corporation,  see  Loker 

certain  work,  snd  the  company  employed  e.  Brookline,  13  Pick.  (Uau. )  343  ;  Jonsa 

persons  to  do  it,  there  is  no  implied  con-  v.  I^ncaster,  4  Pick.  (Mass.)  149  ;  Wood 

tract  on  the  part  of  the  city  to  pay  them,  v.  Waterrille,  5  Mass.  294. 

althongh   the    city   saw   tbem    at   work.  A  coottact  wu  implied  on  the  pail  of 

Alton    e.   Mulledy,   SI    111.    7S    (1859).  a  city,  which  was  bound  to  support  its 

When   contracts  can  only  be  proved  by  pauper*,  and  which  had  refused  to  pay  a 

the  record  ;  and  when  there  is  no  implica-  person  who  had  famished  a  pauper  with 

tion  as  t«  contracts  ;  and  when  they  must  necessaries.     Sea^^vea  v.  Alton,  13  III. 

appear  by  the   records  of  the  corporate  371.     Here  it  will  be  noticed  that  thet« 

proceedings.      See  Crump  v.  Colfax  Co.  was  an  express  refusal  on  the  put  of  the 

Superrisois,   52  Hiss.   107  ;   Huntington  city   to  support   the  pauper,  and  yet  a 

County   Comm'rs  v.  Boyle,   9  Ind.   29S;  promise  was  iinplud.     This  implication  is 

Warwick  v.    Butterworth,  17  Ind.  129  ;  a  pure  fiction  to  support  whst  the  court 

St.  Louis  V.  Cleland,  4  Mo.  St ;  Alton  d.  regarded   as    a  just  claim.     A  contract 

HuUedy,  21  111.  78  |1859)  ;  San  Antonio  made  by  one  member  of  a  committee  or 

«.  Gould,  34  Tex.  7S  ;  People  «.  Fulton  county  board  for  eerrices  which  ate  aa- 

Co..  14  Barb.  (N.  Y. )  69  ;  Bryan  d.  Page,  tborized  to  be  obtained  ia  not  obligatory 

61  Tex.  583  ;  Gilbert  v.  New  Haven,  40  on  the  monicipality.     The  power  is  rested 

Conn.  102  (1873).  in  the  whole  body,  and  no  one  member 

Must  it  an  auihoriud  rtqual,     ' '  No  can  bind   the   corporation.       Bentlejr  v. 

person  can  make  himself  a  creditor  of  an-  Chisago  Co.  Comm'r*,  SG  Minn.  25B. 

other  by  Toluntarily  discharf^ing  s  duty  *  McSpedon  v.   Mayor  of  Hew  York, 

which  belongs  to  that  other,"     Strtnig,  J.,  7  Bosw.  (N.  Y.)  601 ;  McCracken  «.  Ban 

in  Salabnry  t.   Philadelphia,   44  Pa.   SL  Francisco,  It!  Cal.  591 ;  Pimental  ■>.  San 

SOS  ;  Baltimore  «.  Poultney,  2S  Md.  18  ;  Francisco,   21    CaL    361 ;    Dickinson    v. 

Jefferson ville  v.  Ferry  Boat,  35  Ind.  19  Poughkeepsie,   75  N.  Y.  SS;  Richardson 

(1S70).  InSeibrechtv-fiawOrleans,  12 L*.  ti.  County  of  Gtuit,  27  Fad.  Rap.  496. 
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are  the  parties  ultimately  liable,  and  which  by  the  charter  must  be 
made  ia  a  prescribed  mode,  if  made  without  any  coQUact  or  a  valid 
one,  the  doctrine  of  implied  liability  does  not  apply  in  favor  of 
the  contractor,  unless,  indeed,  the  corporation  has  collected  the 
amount  from  the  adjoining  owners  and  has  it  in  its  treasury.' 

*  Argentl  w.  San  Fnuudaco,  IS  Cal.  of  the  nsotntioD)  from  the  ■djoining  owd- 
9G6,  opioion  of  Fielil,  C.  J.  A.  mnnicipd  era  (Saiton  d.  B«ttch.  60  Mo.  US,  1872}  ; 
oorpontioQ  wu  balden  Ij&bla,  under  ita  and  Euviug  eiiwnded  ■  coDudenbla  sntu 
cbattsr,  Dpon  an  impli<Hl  aasumpiit  to  in  an  unsuccessfal  attempt  to  cliarge  the 
caUeet  and  pk;  aver  asseumenta  awarded  abutting  property,  he  brought  tmit  against 
to  property  owneis  for  the  opsoiug  of  a  the  city  to  reoovor  the  aum  ao  expended 
•treet.  Wheeler  v.  Chicago,  24  111.  105  in  testing  the  vulidity  of  the  reaolution  of 
(ISSO) ;  see  in/ra,  sacs.  466,  ISO,  483 ;  tbe  council.  The  Supreme  Court  of  ifu- 
Sangamon  Co.  v.  SpringGeM,  S3  Ul.  6S  uniri  held  th&t  tba  city  was  not  liable, 
(1872).  Where  a  contmctor  has  entered  diatinguiahiiig  CUybargh  e,  Chicago,  25 
into  a  contract  in  good  faith,  relying  upon  IlL  535,  and  Finher  u.  St.  Louis,  44  Mo. 
the  regularity  of  the  proceediuga  of  tbe  482;  3aiton  v.  St.  Joaepb,  SO  Mo.  ISS 
common  coancil,  the  city,  having  received  (1875).  In  Kmiuiig  it  is  held  there  is 
the  benefit  of  the  performance,  U  eatopped  no  liability  unless  the  city  has  the  right 
from  qnaationing  the  regularity  in  thut  to  proceed  to  make  property-holders  liable- 
regard.  Moore  v.  Kew  York,  73  N.  Y.  Buc  if  the  nature  or  ownenhip  of  the  ad. 
£88.  When  certiGcatss  of  assessments  jocent  property  is  such  that  no  ataps  which 
tgoiast  property  owned  by  the  State  for  a  could  have  been  taken  would  bare  reu. 
Mwer  tai,  were  declared  void  for  want  uf  dcrcd  it  or  ita  owner  liable,  then  the  city 
power  in  the  city  to  make  the  assessment,  miiat  pay  for  the  improvement,  or  it  ivill 
It  was  held  that  the  city  was  liable  to  tho  have  as  to  such  work  no  mrans  of  exe- 
contractor  for  the  amount  thereof.  Polk  cuting  its  general  power  to  improve  sll 
Coan^  Skvinga  Bank  d.  Stat«,  Sfi  Iowa,  streeta.  Caldwell  v.  Bupert,  10  Bush 
34.  So  also  .where  aaseannents  are  void  (Ky.),  179;  Louisville  t>.  Nevin,  10  Buah 
for  other  reasons,  the  municipality  haa  (Ey.),  S49;  CraycraTt  u.  Selvage,  10  Bosh 
been    held    liable.      ScoSeld  n.    Council  (Ky.j,  S»S  (1874). 

B1a&,  SS  Iowa,  SS6.  Compare  Bucroft  Where  a  dty,  organized  .  and  acting 
D.  Council  Bluffs,  S3  Iowa,  S4S.  Potl,  nndet  a  genend  law,  which  providee  : 
•ac.  480.  But  where  a  cootnotor  for  the  "  The  city  ahall  be  liabU  to  Ou  amtTodori 
improvement  of  streeta  agreed  that  he  for  to  m-iieh  thereof  imly  as  ia  occupied  by 
wonld  not  look  to  the  town  in  any  event  public  grounds  of  the  city  bordering  there- 
for compenaation,  and  it  woa  eftarwarda  on,  and  the  crosainge  of  streets  and  alleys," 
decided  that  the  contract  was  vUra  niret  makes  a  contract  for  the  improvement  of 
and  void,  and  that  the  lot-owners  were  not  a  street  at  tbe  expense  of  the  property 
liable  for  the  work,  it  was  held  that  the  holders,  and  the  ccotrvctor  does  the  work 
town  was  not  liable  to  him,  by  reason  of  in  whole  or  in  part,  and  the  engineer  re- 
its  inA«r«ntp(H«rtoimprovBstreets.  Belle-  fuses  to  make  an  estimoite,  and  the  council 
view  ».  Hohn,  82  Ky.  1.  Post,  aecs.  467,  refuaea  to  issue  precepts  apon  the  proper 
4S0.  So  where  the  charter  of  a  city  de-  application  against  the  property  holders,  a 
clared  that  it  should  not  be  liabli  in  any  suit  cannot  'bo  maintained  by  the  con- 
nanner  for  local  impravementt  which  are  tractor  a^iaiiiat  the  city  for  damagea.  The 
made  a  charge  upon  the  adJBCent  property  ;  remedy  in  such  cue  is  by  mandate  to 
and  the  coancil  by  a  resolution  which  was  compel  the  engineer  and  coancil  to  per- 
a  nullity,  because  of  the  non-concurrence  form  their  duties.     Greancastle  b,  Allen, 


if  the  mayor,  ordered  a  certain  local  im-  43  Ind.  347  (1S73).     If  the  members  of 

provement  to  be  made,  and  the  work  let  the  common  council  of  a  city,  in  passing 

to  the  plaintUT,  who  did  it,  and  failed  to  an  ordinance  and  letting  a  contract  for 

collect  the  aame  (by  reawn  of  the  nullity  the  improvement  of  a  atreet,  act  in  good 
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§  460  (384).  Bame  rabjeot.  —  "  Th«  doctrine  of  implied  tnuni- 
cipai  liability,"  says  Mr.  Chief  Juatice  Field,  ia  a  cose  where  the 
subject  underwent  very  thorough  exaniiuatiou,  "applies  to  cases 
where  money  or  other  property  of  a  party  is  received  under  such 
circumstances  that  the  general  law,  independent  of  express  contract, 
imposes  the  obligation  upon  the  city  to  do  justice  with  respect 
to  the  same.  If  the  city  obtain  money  of  another  by  mistake,  or 
without  authority  of  law,  it  is  her  duty  to  refund  it,  —  not  from 
any  contract  entered  into  by  hei  on  the  subject,  but  &om  the 
general  obligation  to  do  justice  which  binds  fdl  persons,  whether 
natural  or  artificial'  If  the  city  obtain  other  property  which  does 
not  belong  to  her,  it  is  her  duty  to  restore  it ;  or  if  used  by  her, 
to  render  an  equivalent  to  the  true  owner,  from  the  like  general 
obligation  :  the  law,  which  always  intends  justice,  implies  a  promise. 
In  reference  to  inoney  or  other  property,  it  is  not  difficult  to  deter- 
mine in  any  particular  case  whether  a  liability  with  respect  to  the 
same  has  attached  to  the  city.  The  money  must  have  gone  into 
her  treasury,  or  been  appropriated  by  her;^  and  when  it  is  property 
other  than  mouey,  it  must  have  been  used  by  her,  or  be  under  faer 
control.  But  with  reference  to  services  rendered,  the  case  is  different. 
Their  acceptance  must  be  evidenced  by  ordinance  [or  express  cor- 
porate action]  to  that  effect.  If  not  originally  authorized,  no  lia- 
bility can  attach  upon  any  ground  of  implied  contract.  The 
acceptance,  upon  which  alone  the  obligation  to  pay  could  arise, 
would  be  wanting," 

Taitb,  under  a  mimppreheDBioti,  Hity  and  relying  npon  inch  promiM  and  Id  eiaen- 

tha  contractor,  as  (call  as  the  adjarent  tion  of  the  contract,  to  expend  money  and 

owner  of  real  estate,  believiug  the  street  perform  his  part  of  the  contract,  the  c«- 

to  be  within  the  corporate  limita  of  tha  poration  is  liable  od  the  contract.     Tb« 

citf,  the  contractor  hnving  like  knowledge  Btate  Board  of  Agricultnre  o.   The  Citi* 

with  the  memhere  of  the   council,  the;  lena'  Street    Railway   Co.,    IT  lud.   <0T 

cannot  be  held  liable  for  the  cost  of  auch  (1R74).     See  on  thia  point  and  aa  to  tllia 

iniprovement,  though  the  place  where  the  case  myra,  aec.  ttl,  notv. 
■tame  ii  made  ia  not  within  tha  corporate         '  See  Dowell  j>.  Portland,  18  Orag.  218. 
limita.    Newman   v.   Sy Irester,    42   Ind.  *  The  power  of  the  UauacluitUU  toWM 

109  (tS73).  to  appTopriatemoneyia  derived  wholly  ftom 

It  is  the  general  doctrine  that  corpora-  the  atatutea  (ante,  eec.  80),  and  when  they 

tions  poeaeaa  the  powers  eipresaly  con-  are  cojifintd  to  a  parliealeir  nioda  of  tnat 

ferred  by  law,  and  mch  implied  powers  ing  a  debt,  tht  modt  ii  a  limitaiiim  <tf  rta 

as  are  necessary  to  enable  them  to  exer-  fMUW.     One,  therefore,  who  loans  money 

eifle  the  powen  fxpressly  panted,  and  no  to  a  town  treaaorer  in  a  maimer  not  aa- 

nthera ;  ypt,  althongh  there  may  be  a  de-  tboriied  by  statute  has  DO  right  of  actioa 

feet  of  power  in  a  corporation  to  make  a  agaiiut  the  town  to  recorer  il^  although 

contmrt,  if  a  contract  made  by  it  is  not  the  money  was  need  in  paying  the  debti 

in  violation  of  the  charter  of  the  corpora-  of  the  town.      Agawam  Nat'l   Bank  Vk 

tinn  or  any  atatate  prohibiting  it,  and  the  South  Hadley,  138  Haas.  SOS. 
corporation  by  its  promiee  indaeed  ft  par^> 
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§  461.  8«nw  ■Bbjsot  —  "  As  a  general  rale,  nndoubtedly,  a  city* 
oorporatioQ  is  only  liable  upon  express  contracts,  authorized  by 
ordinaoce  [or  other  due  corporate  proceedings].  The  exceptions 
relate  to  liaMliiies  from  the  use  of  money  or  other  property'  which 
does  not  beloug  to  her,  or  to  liabilities  spriDgiD>;  from  the  neglect 
of  duties  imposed  by  the  chatter,  from  which  injuries  to  parties  are 
produced.  There  are  limitations  even  to  tbeae  exceptions  in  many 
instances,  as  where  property  or  money  is  received  in  disregai'd  of 
positive  prohibitions ;  as,  for  example,  the  city  would  not  be  liable 
for  moneys  received  upon  the  issuance  of  bills  of  credit,  —  as  this 
Tould  be,  in  effect,  to  support  a  proceeding  in  direct  coutraventioa 
of  the  inhibition  of  the  charter." '  But  it  may  in  a  proper  case  make 
a  new  contract  pui^iug  a  former  contract  of  its  illegality.*  Nor  is  a 
city  liable  for  money  received  for  notes  issued  by  it  to  circulate  as 
money,  in  violation  of  an  express  statute  and  the  public  policy  of  the 
StBte.= 

I  Per  Field,  C.  J.,  in  Argenti  v.  %D  Coolt  in  Cit7  of  Loafsiana  v.  Wood,  lOS 

PraaciMo,  IS  Cal.  Sfifi,  282  (1860).  Where  U.  8.  294  ;  we  aecs.  4Ge  and  938,  wbera 

■tetnts  prariBionB  enacted  to  prevent  the  tha  snbject  is  ftarthet  considered  ;  and  see 

making  of  certain  contracts  are  disregarded  Litchfield  r.  Bttllou,  114  U.  3.  ISO.    Mor- 

and  a  contract  made  without  obeerring  Kwetz  on  Corp.  |2d  ed.)  sees.  6SS-70S,  71^ 

them,  the  contractor  cannot  recover  the  724,  collecte  and  reviews  the  aiithoritiea 

Tslue  of  articlei  supplied  under  the  con-  aa  to  the  rights  and  obligations  arising  out 

tract  upon  an  implied  Uabilitj  ;  In  ntch  a  of  the  performance  or  part  perfomiBtice  of 

ease  no  tiabilit;  can  be  implied.     McDon-  contracts  in  excess  of  corporate  power, 
aid  V.  New  York,  08  N.  Y.  23  ,  s.  c.  23         ■  Uttle  Rock  v.  Herch.  Nat.  Baiik,  9S 

Am.  Rep.  144,  commenting  on  Nelson  a.  U.  S.  SOS,  i^noted  supra,  sec.  448,  note. 
New  York,  68  N.  Y.  SSS ;  and  Argenti  v.  *  Thomas  v.  Richmond,  12  Wall.   S49 

San  Francisco,  nijmi.  (1870),     The  principles  upon  vbich  the 

"The  law,"   says  an  eminent  jndge,  decision  rests  are  admiralily  stated  in  the 

"never  implies  a  promise  to  paj  anleaa  opinion  of  Mr.  Justice  Bmdleii.     Cheeney 

•ome  duty  creates  meh  an  obligation,  and  r.  Brookfield,  60  Mo.   B3  (1876),  citing 

more  especially  it  never  implies  a  promUs  tait ;  State  Board  v.  Aberdeen,  68  Miss. 

to  do  an  act  contr^  to  duty  or  contrary  618  (approving  text);  Brown  v.  Bellwfille, 

to  law.     Assampsit  may  be  maintained  SO  Upper  Can.  Q.  B.  373  ;  Wentworth  •• 

against  a  municipal  corporation  in  certain  Hamilton,   34   Upper  Can.   Q.   B.    585  [ 

caaea  upon  an  implied  promise,  but  the  Brown  v.  Lindsey.  36  Upper  Can.  Q.  B. 

better  opinion  ia  that  a  promise  to  pay  BOB  ;  Parsons  j.  Monmouth,  70  Mo.  282 

can  never  be  implied  in  a  case  where  the  (1879),  approving  text.     Supra,  sec  448 ; 

corporation  poasessBS    no  power  to   con-  poH,  sec  931 

tract"      Per  Clifford,  J.,   in    BarrHl  e.  In  Cheeney  n.  Brookfield,   60  Mo.  GS 

Boston,  2  Clifford  C.  C.  590,  698  (1867).  (1876),  it  washeld  thata  mnnioijial  oorpo- 

The  subject  is  rurther  axpoanded  hy  the  ration  is  not  liable  npon  a  nsmuit  issued 

same  learned  justice  in  his  opinion  in  The  to  a  bank-note  company  in  payment  of  a 

Collector    «.  Hubbard,    12  Wall.    1,    12  debt  to  the  company  for  engmving  and 

[1870).      See,  also,   Curtis  s.   Fiedler,  3  printing  on  bank-note  jiaper  notes  paya- 

Black  [IT.  S.),  478  ;  Murpby  «.  Louisville,  ble  to  bearer,  to  be  put  into  circnlation 

SBnsh  (Ky.),  189  (1872).  by  the  corporation  as  money  without  an- 

See  on  nAjeet  of  implied  lidlnlay,  the  thority  of  law.     The  court  held  that  there 

Jodgment  of  the  United  States  Snpreme  could  be  no  implied  asanmpMt  in  such  • 
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§  462.  ContTkctB ;  UltxK  Tlrea  ;  AaBompsit.  —  Where  a  city,  with- 
out authority  of  law,  issued  its  bonds  in  exchange  for  the  bonds  of 
B  railroad  company,  which  remain  wholly  unpaid,  the  city  is  not  lia- 
ble oil  its  bonds.  If  in  such  case  value  has  been  received  by  the 
city,  the  remedy,  if  any  exists  under  the  special  circumstances,  must 
be  for  the  money  or  property  received  without  consideration.^ 

case,  uid  diatingnished  it  from  Allegheny  Albert  Cheese  Co.  o.  litemiag,  31  U.  C.  C. 

City  V.  MeClurkan,  14  Pa.  St.  81,  and  de-  P.  272.     One  of  some  moment  hu  been 

Qied  UuilenvooJ  r.  Nen'purt  Lyceom,  S  B.  created  with  regard  to  municipal  corpon- 

Muti.  (Kj,|  130.  tiooa.    It  is  that  such  a  corporation  is  liabla 

lUiianUumscf  implied  liainlUy. —  City  to  bo  Boed  in  an  action  of  debt  on  iiimple 
ia  liable  for  g»a  furimhed  to  it  witli  knowl-  coutract  for  the  pni;a  of  goods  furnished, 
edge  of  the  couudl,  though  no  oi'dijiance  or  labor  dozie  at  iLcirrequafit  and  accepted 
or  resolution  was  passed  authorizing  it  to  by  tlnm.  Fetterly  n.  The  Unnicipality  o( 
be  furnished.  Qaa  Co.  v.  San  Fraucisco,  BuBsell  and  Cambridge,  14  Upper  Can. 
9  Cal.  1S3,  166  (1858),  opiniou  of  Field,  Q.  B.  433.  Though  iu  such  ■  owe  tliera 
J.  If  a  city  sells  its  void  bonds,  there  ia  be  no  contract  under  seal,  the  Uw  impliea 
BD  implied  assnmpsit  to  re|Hiy  the  pur-  an  undertaking  by  a  corporation  to  pay 
chase-money.  Paul  v.  Kenosha,  22  Wis.  for  labor  and  materials  employed  in  their 
fiee  (18S7}.  See  and  oompare  Litchfield  ternce,  and  of  which  they  have  accepted 
«.  Ballon,  114  U.  8.  ISO.  Asmmpsit  held  and  are  eigaying  the  benefit,  provided  the 
to  lie  against  a  city  which  bad  availed  purpose  for  which  the  labor  and  materials 
itself  of  the  property  and  services  of  on  have  been  appli«d  is  one  clearly  within  the 
individual  in  the  care  of  the  iudigeut  sick,  legitimate  ol^ect  of  their  charter.  Bart- 
NashviUe  v.  Toney,  10  Lea,  643.  Where  lett  o.  The  Municipality  of  AmLeratburg, 
a  bridge  corporation  was  reqneated  by  the  14  Upper  Can.  Q.  B.  162  ;  Fetterly  u.  The 
city  authorities  to  communicate  t«  them  Municipality  of  Russell  and  CarnbiidgB, 
the  terms  npon  which  the  city  might  at-  14  L'ppcr  Can.  Q.  B.  433  ;  Pim  ».  The 
tach  its  water-pipes  to  the  bridge,  to  cany  Muuiuipal  CouncQ  of  Outario,  9  Upper 
the  water  from  one  side  of  the  river  to  the  Can.  C.  P.  302  ;  Perry  r.  The  Corporation 
other,  whicb  the  bridge  company  an-  of  Ottawa,  B3  Upper  Can.  Q,  B.  881  ; 
gwered,  filing  a  sum,  upon  which  the  city  Brown  v.  Belleville,  30  Upper  Can.  Q, 
council  took  no  action,  bat  proceaded  to  B.  373  ;  Wentvorth  e.  Hamilton,  34 
extend  the  water-works  and  used  the  Upper  Can.  Q.  B.  SSS  j  Brown  v.  lind- 
bridge,  the  court  held  the  city  was  liable,  aay,  86  R.  fiOS.  The  ejception,  how- 
Bridge  Co.  «.  Fi-ankfort,  IBB.  Mon.  (Ky.)  ever,  does  not  extend  to  executory  oon- 
41(1357).  Broom  Commentaries  on  Com.  tracts,  such  as  work,  &c.,  to  bt  done. 
Law,  567,  where  the  Englisli  cases  are  cited  but  is  confined  to  work  in  fact  done  and 
in  which  corporations  have  been  held  liabU  accepted.  McLean  d.  The  Town  Coun- 
try naum  of  enjoging  Che  beTteJUi  reBulting  cil  of  the  Town  of  Brantford,  16  Upper 
■  from  particular  contrai^ts.  See  McDonald  Can,  Q.  B.  347  ;  Wingata  «.  The  Ennis- 
s.  New  York,  88  N.  Y.  23  (1878);  h.  c.  23  kUlen  Oil  Eefining  Co.,  14  Upper  Can. 
Am.  Bep.  144,  Folger,  J.,  sn^sts  in-  C  P.  878  ;  Mayor,  &c.  v.  Hardwick, 
stances  of  implied  liability ;  post,  sees.  L.  K.  9  Excli.  13  ;  Austin  >.  Guardiam, 
688.  »39.  Ac.,  L.  B.  S  C.  P.  91 ;  Honck  o.  Whitty, 

Chief  Justice  Harrison,  in  his  excellent  14  Qrant,  871." 
"  Municipal  Mannal  for  Upper  Cannda,"  '  Thomas  e.  Port  Hudson,  27  Mich, 
has  digested  the  decisions  iu  the  Province  320  (1873).  In  this  case  Coolty,  J.,  eb- 
on the  subject  of  the  power  of  corporations  serves  :  "  A  municipal  corporation  has  no 
to  contract.  He  says  (5tb  ed. p.  11),  "It  general  authority  to  ezchangs  promisaa 
is  a  principle  applicable  to  all  corporations  with  other  corporations  or  peraons ;  its 
that  they  must  contract  under  seat.  To  contracta,  to  be  valid,  most  be  within  the 
this  principle  there  an  some  exceptions,  scope  of  the  authority  conferred  upon  it 
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§463  (385).  Ratifloatlon  of  Unaothorlwd  Contraot. — A  muni- 
cipal coTpOTation  may  ratify  the  unauthorized  acts  and  contractH  of 
ila  agents  or  officers,  which  are  vtithin  the  xope  of  the  corporate  powers, 
but  not  otherwise.  Ratification  may  frequently  be  inferred  from  acqui- 
escence  after  knowledge  of  all  the  material  facts,  or  from  acts  incon- 
sistent with  any  other  supposition.  The  same  principle  is  applicable 
to  corpoiations  as  to  individuals.'  But  a  subsequent  ratification  cannot 

bj  Uw,  and  for  mnnicipal  pnrposeB.     And  Law  Reg.   693  ;   Dubaque   Fern.   College 

it,  aadvt  prataoce  or  kw,  its  officers  in  its  v.  Dubnqne,   13   lovit,   6fiG ;   Uerrick  v. 

name  obtain  monej,  piopertr,  ot  righta  Plank  Road  Co.,  11  Iowa,  71,  per  tyriglu, 

in   action  which  equitably  belong  to  an-  J.  ;  Detroit  v.  Jackson,  1  Dong.  (Miuh.) 

other,  the  hct  may  entide  tho  party  to  lOfi ;    Cniwahaw    ».    Boibury,    7    Gray 

tlie  proper  remedy,  but  it  cannot  make  (Unas.),  S7i;  Burrill  v,  Boatya,  2  Clifford 

good    bonda  iuued  in  violation   of  law,  C.  C.  690  (1B67)  ;  Albany  Nationul  Bank 

nnlesa  it  is  to  be  held  [which  la  not  the  «.  Albany,  92  K.  Y.  Se3 ;  City  t.  Haya, 

law]  that  the  power  at  mnnicipal  corpora-  S3  Pa.   St.  73;  Oalveaton  v.  Morton,  53 

tiona  to  make  legal  proaiiaes  ia  co-eiton-  Tax.  409;  Strong*.  District  of  Columbia, 

live   with   that  of  individuala,  and  that  1   Mackey,    265 ;    Town   of  Dumngo    o. 

any  contracta  they  may  make   ore  valid  Pennington,  S  Col.  2G7  ;  Town  of  Bruce 

where   it  can   be  said  that  anything  of  v.  Dickey,  116  111.  527  ;  Morris  County  v. 

value  iraa  given    or  inconvenience  anb-  Hinchnun,  31  Kan.  729;  Liacolnr.  Stock- 

mitted  to  in  eicbange."  ton,   7G  Ue.   141;    Davis    «.   Hnyor    of 

If  the  condderatioD  received  under  an  Jackson,  Bl  Mich.  G30 ;  Schmidt  v.  County 
ulfm  Titr««  contract  can  be  restored,  equity  of  Steams,  34  Minn.  112;  Kiiialey  c. 
will  not  relieve  a  municipal  oorpontioD  Norris,  SO  N.  R.  131  (a  vote  authorizing 
from  the  contract  without  providing  for  an  attorney  to  compromise  or  settle  euits 
its  restoration.  Turner  «.  Cmzen,  70  held  a  ratification  of  anthority  to  corn- 
Iowa.  302.  See  litchfiald  v.  Ballon,  114  mence  them) ;  Moore  ti.  Albany,  9S  N.  Y. 
V.  3.  190,  where  bonds  were  issued  by  a  390;  Lewis  v.  9hreveport  103  IT.  S.  28S 
city  in  excels  of  a  constitutional  limita-  (a  city  cannot  ratify  a  subscription  to  a 
lion,  and  the  bolder  wu  ai^'ldged  to  bava  railroad,  which  it  hod  no  power  to  make, 
no  lemedy  against  the  city.  J^ut,  sec  unless  authorized  to  do  so  by  statute). 
639  a.  Mere  titaia  on  the  pact  of  b  town  will 

>  People  v.  Swilt,  31  Cal.  26  [1S8S)  ;  not  create  a  ratification.     Otis  t.  Stock- 

Blen    V.   Bear  River  Co.,   20    CaL    002  ton,  76  He.  600 ;  pod,  see.  779,  note. 

(1862)  ;  Peterson  B.  Mayor,  17  N.  Y.  449,  A  municipal  corporation  mayniti/yvn- 

458  (1863),  and  aathorities  cited,  revere-  auihoriad  expti\dxtitra,  not  uftrti  vina, 

ing  8.  o.  4  K   D.  Smith,  413  ;  Sui  Fran-  which  they  deem  beneficisl  to  it,  and  snob 

Cisco  Gat  Co.  v.  San  Francisoo,  9  Csl.  463  ;  ratiRcation,  as  in  l^e  cane  of  natural  per- 

Hoyt  «.  Thompson,  19  N.  Y.   207,  218  sons,  is  equivalpnt  to  previous  authority, 

(1859} ;  Clarke  r.  Lyon  Co.,  8  Nev.  131  Backman  v.  Charleatown,  42  N.  H.  126  ; 

(1873)  ;  Howe  o.  Keeler,  27  Conn,  688  ;  Harris  o,  Canaan  School  District,  8  Fost 

Emerson  n.  Newberry,   13  Pick.   (Mass.)  (28  N.  H.)  85;  Wilson  v.  Cheater  School 

377  ;  Hodges  r.  BuBslo,  2  Denio  (N.  Y,),  District,  32  N.  H.  118;  Kevswr  v.  Snna- 

110  (1849)  ;  G  Denio  (N-  Y.)  687 ;  People  pee  Chsrltable  School  District.  85  N.  H- 

V.   Fla^,   17  K.  T.  684  ;  a.  c  16  How.  477  :  Gpincopal  Societv  v.  Dedham  Epiaeo> 

(tJ.  Y.)  Pr.  86t  Brady  •.  Mayor,  ftc.  of  pel  Church,  1  Pick.  (Mass.)  872  :  Bank  of 

New  York,  !0S.  Y.  312;  affirmiuR  e.  o-  Colnmbian.  Patterson,  7 Cranch. 299;  Ran- 

2  Bosw.  173  ;  DalaHeld  p.  State  of  IlUnoia,  dall  r.  Van  Vechten,  19  Johns.  (N,T.)e0; 

8  Hill  (N,  Y.),  1G9,   178  (1841);  s.  o.  8  Trott  ».  Wamn,   3  Fairf.  (11  Me.)  227; 

Paige,   631,  and  28  Wend.  192  ;  Milla  v.  Tapabam  v.  Bogera,  42  Vt.  199  ;  People  v. 

GleasoD,  11  Wis.  470  (1860)  i  a.  o.  8  Am.  Swift,  31  Cal.  2B.     In  DeGrave  v.  Mmi< 
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make  valid  an  unlawful  act  without  the  scope  of  corporate  aathority. 
An  absolute  excess  of  authority  by  the  ofhcers  of  a  oorporatiou,  in 
violation  of  law,  cannot  be  upheld ;  and  where  the  officers  of  such  a 
body  fail  to  pursue  the  requirements  of  a  statutory  euactment  under 
which  they  are  acting,  the  corporation  is  not  bound.  In  such  cases 
the  statute  must  be  strictly  followed ;  and  a  person  who  deals  with 
a  municipal  body  is  obliged  to  see  that  its  charter  has  been  fully 
complied  with :  wlien  this  is  not  done,  no  subsequent  act  of  the  cor- 
poration can  make  an  ultra  vires  contract  effective.^  The  employ- 
ment, however,  by  a  municipal  council,  of  an  attorney  to  defend  a 
policeman  chafed  with  an  assault,  does  not  adopt  his  act  so  as  to 
render  the  city  liable  for  the  damages  recovered  against  Mm.' 

§  464  (386).  AsBODt  and  RatifloBtion.  — Where  work  done  for  a 
corporation  without  coiuplete  l^^al  authorization  is  for  a  corporate 
purpose  and  is  beneficial  to  it,  and  the  price  reasonable,  strong  evi- 
dence of  the  asserU  of  the  corporation  is  not  required ;  but  such  (usent 
•muU  he  shown.  Eati6cation  of  the  acts  of  a  committee  in  building 
upon  the  land  of  a  school  district  a  more  expensive  house  than  they 
were  authorized  to  do  by  the  vote  of  the  corporation  cannot  be  in- 
ferred from  the  mere  fact  that  the  school  is  kept  iu  it  for  a  few 
weeks,  there  being  no  evidence  that  the  oorporation  had  knowledge 
of  the  over-expenditure,  or  had  taken  any  action  on  the  subject' 

moutli,  19  Eng.  C.  L.  SOO,  it  was  held  that  (N.  T.)  48 ;  Brown  «.   U»jm,  flS  N.  Y. 

the  eXRiniiiHUoa  of  wcigbU  uid  meuarsa,  SS9 ;  Hodge*  t>.  Ga&lo,  i  Deaia  (N.  Y.), 

which  hftd  been  ordered  b;  a  msTor  dt  110;  McDonald  v.  Major,  68  N.  Y.  19; 

/beta,  »nd  which  wore  the  subject  ot  the  Smith    p.    Nowbnrgh,    77   N.   Y.    180  ; 

eonCroverted  contract,  at  a  mMting  of  the  Green  n.  Cape  M»r,   il  N.  J.  L.  45,  »p- 

corpoTBtioQ,   and  the  aubsequent  n»*  of  proring  text ;  Taymouth  n.  Koebler,  i6 

Bome  of  them,  racogniied  the  contract  for  Hich.  22;  Uarah  «.  Fnlton  Co.,  10  Wall, 

their  pnrchase  and  made  the  corporation  878 ;  Horton  v.  Thompaon,  71  N,  Y.  618; 

liable  to  paj  for  them.     Aa  to  ratification  Hc€i«cken  a.  San  Francisco,  16  Cal.  5>I ; 

of  oontracta  for  local  impfOTaments  when  Aehbnty  Bailway  Carriage  k  Iron  Co.  p. 

not   primariiy  a  charge   on  the  city,  sea  Biche,   L.   B.   7   E.  4  I,  App.  a   MS; 

MiirpbT  V.  I^niavills,  9  Bimh  (Ky.|,  188  Lewis  ».  Shreveport,  108  17.  8.  282 ;  Srott 

(1872)  ;  post,  sec.  *ei,  not*;  infra,  sees.  v.  ShraTeport,    20    Fed.   Bep.  71*  ;  San 

488,813;  4  Broom  Commentaries  on  Com.  Wego  Water  Co.  p.  San  Diego,  6B  CW. 

Law.  667.     A  rote  ratifying  an  nnaotbor-  617 ;  Bank  p.  Statesrtlle,  84  N.  C.  189  ; 

iwd  contract  cannot  be  rescinded  at  a  mb.  City  of  Laredo  c.  Haodonnell,   Ga  Tai. 

aeqtirat  meeting.     Brown  v.  Winterport,  GU- 
TS Me.  805.  •  Bnttrick  ».  Lowell,  1  AUen  (Mau.), 

1  Sault  Ste.  Marie  Co.  p.  Van  Dnaan,  172  (1881)  ;  part,  eeci.  47»„976  ;  Moore*. 

40  Mich.  429 ;  Jeflerson  Co.  t>.  Arrighi,  64  Mayor.   73  N.  Y.   288,  approving  ttrt ; 

Miss.  888  ;  Nmh  u.  St.  Paul,  11  Minn.  174;  Bryan  p.  Page.  Bl  ToT.  S62  ;  Wilhelm  p. 

Hague  V.  Philadelphia,  48  Pa.  St.  B28;  Cedar  Co.,  60  Iowa,  M4,  approring  text. 
Brady  b.  Mayor.  20  N.  Y.  812;  Bryan  ».         '  Wilson  p.  School  District,  82  N.  H. 

Pago,  61  Tei.  839;  PetarKm  r.  Mayor,  17  118  (1865).     See,  fnrther,  as  to  effect  of 

H.  Y.  449;  Cowen  p.  We«t  Troy,  43  Barb,  ww  u  <t  ratifieatimt,  Kingman  v.  School 
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§465  (387).   Buna    salitjeot.  —  The    roHfieation,    whatever    ita 

form,  must  be  by  the  principal  or  ty  authorwd  agettta.  This  ie  well 
illustrated  by  a  case  where,  by  statute,  certain  agents  or  officers  of  a 
Slate  were  authorized  to  borrow  money  for  public  use,  and  for  that 
purpose  to  sell  its  bonds  at  not  less  than  their  par  value.  They  ex- 
ceeded their  power  by  selling  for  leas  ikan  par,  and  on  credit.     It 

Dirtrict,  2  Ciiili.  (Mam.)  IHS  ;    Dni*  ».  tluM  ue  aftenrardB  mad  I7  the  pnblia 

School   District,   2i  Me.   349  ;    Lens  «.  or  the  district.      Loker  v.  Brookline,  13 

Bchool  District,   10   Met.    (Hus.)   463;  Pick.  (Hiiss.)S43(I832);  KnowlUin  v.  Iii> 

Chaplin  V.   Hill,  21  Yt.  (1   Deaa)   828;  habitants,  &c,  14  Me.  (3  Shep.)  2G,  irhsra 

Fiaber  v.  School  District,  4  Casb.  (Haaa.)  note  erilijut  on,  and  TenMrks  of  Mellat, 

494 ;  Taft   d.  Montague,   14  Mass.  2SG  ;  C.  J.,  as  to  Hayden  v.  Madimm,  7  OreeoL 

Eerssr  a.  School  District,  3fi  S.  H.  477  ;  (He.)  79  ;  Uomll  «.  DixHeld,  SO  Me.  (1< 

Pntt  D.   Swanton,   IB   Vt.   147    (om    of  Sfaep.)   167,   160;   Davis   d.  School  Dis- 

bridge  by  pnblic).  trict,  34  He.  (10  Shep.)  S4B ;   Haywatd 

In  Wilson  e.  School  Dintrict,  abore  t>.  School  District,  2  Cosh.  (Mass.)  41B 
cited,  Mr.  Jnatioe  Bell  well  remarks :  "In  (184S);  lb.  4S6  ;  Hoor  ef.  Corn*Llle,  13  Me. 
most  eaaea  when  worii  and  labor  is  per-  293  (ISSfl)  (where  the  action  wai  bfonght 
fonned  DpoD  real  ettate  b;  contract,  the  bj  the  snrTeyor  or  laperviBor  of  high- 
mere  fad  that  tte  aunur  makts  tue  of  the  ways,  who  built  a  bridge  withoDt  pur- 
building  or  strnctnre  built  upon  bis  Uud  aniiig  the  eouna  pointed  out  fay  law) ; 
funiiabes  no  eridence  of  approval  or  ac.  Allen  v.  Cooper,  22  Me.  188  (deciding 
ceptanoe,  beoaoia  he  has  no  choice  to  that  the  power  of  a  committee  with  an- 
leject  tt.  Alone,  the  nse  of  sucb  build.  Cbority  to  contract  to  make  a  rood,  doe* 
inge  gives  no  evidence  of  acceptMice.  not  embrace  power  to  accept  the  work  or 
Accompanied  by  lilence  and  abeenoe  of  waive  performance).  But  if  the  vork  be 
complaint,  whei«  to  complain  would  be  dona  under  belief  of  anthority,  as  where 
natural  and  suitable,  or  by  any  circum-  it  was  performed  under  a  contract  with  a 
stance  indicating  acquiescence,  it:  woold  committee  who  assumed  to  have  author- 
be  snfBcient."  32  N.  H.  12{i.  As  to  ^- '  ity,  but  who,  in  fact,  had  nonu,  then  it 
feet  of  aaxptana  of  publie  icork  by  the  the  corporation  accept  it,  or  even  know- 
agents  of  the  town,  see  Wadleigh  d.  Sut.  ingly  avail  itself  of  it,  it  will  be  liable 
ton,  6  S.  H.  1G  (18SS).  Of  school-house  to  pay  a  reaaonafals  compensation  ;  and  « 
built  upon  a  quaaiuiR  meruit  employment  promise  thus  to  pay  may  be  implied  on 
by  a  eommittee,  but  withont  a  ioffH  con-  the  part  of  a  corporation  from  the  acta  of 
tract.  Kimball  v.  School  District,  28  VL  its  general  agent,  or  an  agent  with  powera 
8(1865).  See,  also,  Corwin  r.  Wallace,  17  of  a  general  character  [?].  Abbote.Her- 
Iowa,  334  ;  Zottman  v.  San  Franciaco,  SO  man,  7  Me.  (Qreeni.)  118  ;  Hayden  «. 
Cal.  96  {valuable  diacussion)  :  approved,  Madison,  lb.  7B.  "Perhaps  these  two 
Murphy  d.  Louisville,  9  Buah  (Ky. ),  189  oases  carry  the  doctrine  of  the  implied 
(IS7Z) ;  Jordan  «.  School  District,  38  Me.  respnnsibility  of  oorporationi  aa  far  as  it 
1S4  (1854)  ;  Beiohard  «.  Warren  County,  ongbt  to  be  carried."  Ptr  Emtry,  J.,  in 
81  Iowa,  381  (1371).  Surveyor  of  high-  Snby  s.  Abysin.  Society,  16  Ma.  306.  SOB 
ways  cannot  reooTsrof  the  town  for  work  (1839),  As  to  sitent  of  powers  of  New 
voluntarily  performed,  there  being  no  England  towns,  see  amle,  sees.  29,  30. 
contract,  not  even  if  beneficial.  Sikea  v.  And  *««,  particularly,  Jordan  v.  School 
HatBeld,  13  Gray  (Mass.),  347  (1859);  District,  and  other  oases  cited,  lupnt ; 
infra,  sec.  468.  Baltimore  i>.  Reynolds,  20  Md.  1  (1862)  ; 

A  public  corporation  is  not  liable  for  Hague  v.   Philadelphia,   48  Pa.  St.  527  ; 

work   done  against,  or  even  without,  ita  Moore  u.  Mayor,  73  S.  Y,  8S8,  approving 

direction  or  authority  (such  as  building  a  text, 
bridge,  road,  sduMl-hoose,  4e.),  although 
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waa  contended  that  this  contract  was  ratified,  becaaan  the  governor, 
after  he  knew  of  the  contract,  signed  the  bonds  and  caused  them  to 
be  delivered,  and  because  the  auditor  and  some  of  the  other  State 
ofBcera  acted  under  the  contracts,  drawing  money  and  receiving  pay- 
meuts.  But  it  was  held  that  these  officials  were  likewise  agents  of 
limited  authority ;  that,  as  they  would  have  had  no  power  to  make 
the  contracts  originally,  they  could  not  ratify  them ;  that  ratijica- 
tioD  must  come  from  the  principal,  —  the  State,  represeuted  by  its 
li^lature.' 

>  Dekfield  o.  Stats  of  lUinoiB,  3  Hill  for  ths  coat  of  the  lewer,  was  *  qaeitioD 

(S.   Y.)i   1S9>  175.  where  difierance  be-  not  invalved,  lod  not  decided, 
tween  ratiliLttion  b;  &  State  nod  b;  other         In  upplfing  the  doctrine  that  unavtlior- 

corporstiatia  or  by  indlTidaala  is  clearly  aid  eorporats  atia  may  bt  ratiJUd,  other 

eet  forth  bj  Bronion,  J.  ;  affinuing  s,  c.  B  priaciplee  of  Inw  miiat  be  borne  in  mind. 

Paige,  681  ;  8.  o.   farther,  26  Wand.  192,  The  core  which,  iii  thia  respect,   should 

In   further   illuatration   of  the   tott,   »ee  be  obserrsd,  la  very  dearly  ett  forth  by 

Hague  V.    PbiUdelphia,  i8  Pa.  St  5S7  ;  Dmio,  J,,  in  giving  jndgiuent  in  P?tenon 

Hotchin  V.  Kent,  8  Mich.  626 ;  Murjihy  v.  v.  Mayor,   tc.  of  New  York,  17   N.  Y. 

Louisville,   e   Bush   (Ey.),    189   (1872);  U9,  451  (1858).     "  For  insUnce,  no  aort 

Harsh   v.   FnlUiD  County,  10  Wall.  616  of  rattEcation  can  make  good  an  act  with- 

(1870),  (a   leading  case   in  tlie  Supreme  out  the  scope  of  the  corporate  authority. 

Court  of  the  United  States  on  the  subject  So  wliere  the  ehttrteror  a  statute  binding 

of  ratification};  Dubuque  Fern.  College  u.  upon  the  corporaLion  hascommitteda  claos 

Dubuque,   13  Iowa,  555  ;  Eatey  i>.  Inhab-  of  acts  to  particular  oSoera   or  agent*, 

ttants    of   Weatroinater,   07    Mast.    S24  ;  otiier  than  the  governing  body,  or  where 

Branhara  v.  San  Jose,  24  Cal.  586  ;  At-  it  haa  prescribed    certain   fonnalities  as 

tomey-Genersl  v.  Lethnip,  21  Mich.  235  conditioo*  to  the  performance  of  any  de- 

(1S72)  ;    Wilhelm   v.   Cedar   County,   GO  scription  of  corporate  busineaa,  the  proper  . 

Iowa,  254.     The  case  of  the  City  [of  3t.  functionaries  must  act,  and  the  dcsignatnl 

Louis}  V.  Armstrong,  63  Mo.  298  (1874),  forms  mast  be  ohaerved,  and  generally  no 

ia  a  strong  instance  in  which  the  dty  waa  act  of  recognitiau  cnD  (npply  a  defect  in 

held  to  ratify  the  acta  of  its  officers  by  these  respects."     Bnuly  r.  Mayor,  4c.,  20 

availing  itself  of  the  benefit  of  their  acta.  N.  Y.  312  ;  Hndges  u.  Buffalo,  2  Denio 

The  case  waa  this ;  The  city  wished  to  (K.  Y.),  110  ;    17   K.   Y.   684  ;  Gates  r. 

build  a  sewer  through  the  defendant'a  lot ;  Hancock,  4S  N.  H.  628  ;  Retlly  v.  Phila- 

it  was  necessary  to  condemn  or  get  his  delphia,  00  Pa.  St.  407  ;  supra,  sees.  403, 

conseut ;  he  consented  on  condition  that  464 ;  Wilhelm  v.  Cedar  County,  60  Iowa 

he  could  have  three  yeara  in  which  to  pay  S54. 

hU  proportion  of  the  coat  of  the  sewer ;         Where  the  corpoistion  can  only  act  by 

the  officers  of  the  city,  without  any  ei-  ontinanee,  the  ratificatioD  miiat  be  by  or- 

press  authority,  so  agreed.    The  newer  waa  dinance.      McCracken  v.  San   Francisco, 

built,  and  before  the  three  yeara  expired  18    Cal.    691    (1300)  ;    Pimental   v.  San 

the  city  sued  the  defendant  for  his  por-  Fnocisco,  21  CoL  361 ;  Cross  r.  Morris- 

tion  of  the  cost  of  ths  sewer ;  and  it  waa  town,   IB   S.   i.   Eq.   306  (1867) ;  ante, 

held    that    the     suit    was    prematurely  chap.  iti. 

brought,  and  that  the  city,  by  using  the         Lcgitlatiire  nay,  within  constitutional 

defendant's  land  under  the  agreement  of  limita,   ratify    or    auihorist    ratificatiim. 

its  officers,  was  bound  by  that  agreement.  Campbell  d.  Kenosha,  5  Wall.  lS4j  Snper- 

What  would  have  been  the  rights  if  the  visora  d.  Sclieiick,  lb.  772  ;  Keithshnrg  v. 

city  had  put  tlie  defendant  in  aiatnqw,  Frick,  34  III.  406;  Mills  r.  Oleason,    11 

by  condemning  the  right  of   way,   and  Wia.  470  ;  Winn  e.  Macon,   21   Ga.  275  ; 

tendering  the  amount  before  bringing  suit  Orogan    v.    San    Francisco,  18  CaL  690 
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§  466  (388).    LetUng  to  the  Loweet  Bidder.  —  Where  the  charter 

or  incorporating  act  requires  the  officers  of  the  city  to  award  co»- 
tracts  to  the  lowest  bidder,  a  contract  made  in  violation  of  its  require- 
ments is  illegal ;  and  in  an  action  broi^ht  on  such  contract  for  the 
work,  the  city  may  plead  its  Illegality  in  defence;'  and  neither  the 

(ISSl)  ;  Hw^roackv.  MUtvBubae,  SI  Wis.  (1S71)  ;  potl,  sec.  8SS,  note  ;  Breevort  v. 
217  (1888) ;  Mills  V.  Chariflton,  29  Wifl.  Detroit,  24  Mich.  322  (1872)  ;  May  », 
400  (1872) ;  9.  o.  8  Am.  Rep.  578  and  Datroit,  2  Mich.  H.  P.  Kep,  236  (1871J; 
note  ;  anU,  sac.  7B  ;  sec.  lel,  note.  In  Sbsw  v.  Trentou,  49  N.  J.  Law,  330  ; 
SbftWQw  Coauty  v.  Carter,  2  Kan.  115  Stale  t>.  Trauton  (N.  J.),  12  At.  Bep.  S02 
(1863),  the  Sapreme  Court  of  ftnsiM  held  (18S8);  Trentoo  o.  Shaw  (N.  J.),  10  At. 
luralid,  as  not  being  withio  the  rightfnl  Bep.  273  (1887)  ;  Daveuport  v.  Kleiu- 
MOpe  of  legislative  power,  «n  act  of  the  wbmidt  (contract  to  talie  wat«r),  Mont., 
legtslatura  which  declared  valid  and  bind-  13  ?ac.  Rep.  249.  There  can  be  no  recov- 
ing  bond*  which  had  been  iasued  by  the  ery  against  a  municipal  corporation  for  ess- 
coanty  officers  on  account  of  the  county  Ira  umrk  where  the  offloers  vho  reqaested 
court-house,  and  which  bOTula  vera  not  en-  it  to  be  dooe  had  no  anthority.  Hsgne 
rorceable  against  the  county  because  dif-  Philadelphia,  48  Pa.  St.  527;  O'Hara 
faring  in  form  and  aabetance  from  the  New  Orleans,  30  La.  An.  152;  Addis 
warrants  authoriMd  by  the  Blatute.  Sach  Pittsburg,  85  Pa.  St.  879  (1877);  Bone- 
a  strict  limitation  on  legiiktive  power  U  atBel  ».  Major,  4c.  of  New  York,  22  S.  T. 
not  generally  asserted.  See,  on  this  poitiC  162.  Thus  a  rantract  by  S.  to  erect  k 
chap.  iv.  anit,  and  post,  sec,  544.  building  for  a  city  stipulated  that  the  work 
'  Blady  t>.  Mayor,  &e.  of  New  York,  shoald  be  done  according  to  certain  plans 
20  N.  Y.  (e  Smith)  S12  (1859),  It  U  and  Bpacificationa;  that  s  certain  commit- 
in  timated  that  it  i»  not  esaentinl  to  the  tee, orthBarcbitect,mightdirrctin writing 
defence  that  the  city  should  shows  frauilu-  any  devistions  therefrom,  io  which  ease  such 
lent  coUaiioD  between  the  bidder  and  the  sums  of  money  should  be  added  to  or  ds> 
oScera  awarding  the  contract.  Whether  ducted  from  the  agreed  price  ns  the  parties 
the  city  is  liable  on  a  gtuiniunt  meruil  to  should  judge  the  incresse  or  diminntion  to 
one  who  has  boiuifide  performed  labor  un-  ba  worth,  and  that  no  alterations  should 
der  a  void  contract,  where  the  work  has  be  paid  for  unless  directed  in  writing.  In 
been  accepted  and  used,  was  not  deter-  excavating,  the  soil  was  found  by  the 
mined.  lb.;  b.  c.  2  Bosw,  173  ;  7  Abb.  Pr.  architect  to  require  piles  to  be  driven  t« 
B.234;  le  Abb.  Pr.  R.  432.  As  further  il-  secure  a  Urni  fonndation  ;  whereupon  be 
lustrating  the  text,  see  People  o.  Flagg,  17  furnished  piling  plana,  directed  S.  to  do 
H.  Y.  584;  Peterson  v.  Mayor,  Ac.,  17  the  work,  end  omlly  promised  bim  that 
N.  Y.  457,  referring  to  but  eiprossing  no  he  should  be  paid  for  it.  ffatd,  that  the 
opinion  apon  Chr1sioi>her  d.  Mayor,  &e.,  city  was  not  bonnd  by  the  architect's  on] 
18  Barb,  {S.  V.)  567  ;  Applehyn.  Mayor,  promise.  Stuart  p.  Cambridge,  125  Mass. 
*c.,  16   How.   (H.  Y.)  Pr.  428  ;  Harlem  102. 

Gas   Co.  f.  Mayor,  kc.   of  Kew  York,  83  If  the  lowest  bidder  is  required  to  give 

N.  Y,  389  ;  Macey  v.   Titcombe,  IB  Ind.  teearily  and  the  law  requira  public  itotice 

IS5  (1862)  ;  Bouesteel  n.  Mayor,  kc,  22  of  pmpoiaU,  any  contract  without  a  com- 

N.  Y.  162  ;  Smith  u.  Mayor,  te.,  21  How.  plionce  with  tlie  law  is  unauthorized  and 

(N.  Y.(  Pr.  1  ;  Greene  v.  Mayor,  80  N.  Y.  void.     Dickinson  i>.  Poughkeepsie,  74  H. 

303  (1875)  :  reversing  s.  c.  1    Hon,  29  ;  Y.  85 ;  Eager,  In  re,  48  N.  Y.  100 ;  Mai- 

Vamold  V.  Lawrence,  15  Ean.  126  (1875);  well  v.  StanUlaus,  63  Cal.  389. 

Dickinson  o.  Poughkeepsie,  75  N.  Y.  85,  A  provision  that  the   "  commission  era 

citing  tejt ;  Eager,  In  re,  46  N.  Y.  100 ;  shall  in  no  case  proceed  with  the  construe- 

Nash  V.  St.  Paul,  8  Minn.  172(1888);  b.  c,  tion  of  any  sewer  except  upon  advertise. 

11  Minn.  174;  White  v.  New  Orleans,  15  ment"  to  he  let  to   the  lowest  bidder. 

La.  An.  667  ;  State  v.  Barlow,  48  Mo.  17  applies  only  to  *  contract  for  original  con* 
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municipalitj  nor  its  suburdioate  officers  can  malce  a  binding  con- 
tiacc  t'ur  such,  work  except  in  compliance  with  the  requiremeots  of 
the  law.^  So  wliere  the  charter  requires  any  sale  or  lease  of  the  real 
estate  of  a  city  to  be  made  at  public  auction  to  the  highest  bidder,  an 
ordinance  of  the  couucil  of  the  city  making  a  lease  of  a  portion  of  its 
realty,  upon  the  payment  of  a  rent  reserved,  is  void.' 

§467  (389).  Lowest  Bidder;  Patented  Inventions.  —  The  Su- 
preme Court  of  Michigan  has  afBrmed,  while  the  Supreme  Court  of 
Wisconsin  and  of  other  States  have  denied,  the  proposition  that 
where  a  city  charter  provides  that  no  contracts  shall  be  made  by  the 
city  except  with  the  lowest  bidder,  after  advertisement  of  proposals, 
it  does  not  prohibit  the  corporation  from  contracting  to  lay  Nicholson 
pavemmt,  though  the  right  to  lay  it  is  patented  and  owned  by  a 

itrnction.       ir    tbe    anginal    contractor         The  Nev  York   city  chirter  o(  IS73, 

ab&Tidons  the  work,  It  is  cot  uecesmiy  to  containing  a  provisioD    Bimilu'   to   that 

re-advertise  and  let  to  the  lowest  bidder,  itated  in  the  text,  waa  construed  to  re- 

tlie  original  contractor  beiog  liable  fot  the  quire    a   aubmisaioii   for    competitioD   of 

azcesa  of  coat   over    h'a    coatnct    price,  avery   important  item  of  a  contemplated 

Leeds,  in  re,  G3  S.  Y.  400  (1S73).  work.    Matter  of  Merriam,  81  N.  Y.  586. 

Where  contracts    for  public  work  are  Where  the  charter  is  imperative  that  eoD- 

Tsqniied  by  law  to  be  made  by  adveriiring  tracts   for  public  works  should  be  let  to 

/mipaaafi  and  speciflcalians,  for  the  purpose  tbe  lowest  biiidnr  and  the  lowaat  bidder 

of   eecnring    competitive    bidding,    auch  withdrawa  hia  bid.  it  iatbe  duty  to  adver- 

apeciRcationa  must  be  definite  aa  to  the  tise  again  and  not  to  award  tbe  coDtrect 

qnantity  as  well  aa  the  quality  of  materials  to  the  next  lofest  bidder.     Twin  v.  Port 

nqaired,   or  the   contract  will  be  void.  Huron,   33  Hich.  G2S  (tSSS);   B.  c.  30 

BigUr  ■-.  Now  York,  6  Abb.  (N.  Y.)  N.  N.  W.  Rep.  177. 
Ca«.  61.  1  Addia  v.  Plttsbo^  S5  Ps.  St.  S79 

Construction  of  NewYork  Art  of  188fl,  (1877). 
chap.    142,   requiring  sale  at  auction   tiy         *  San  Francisco  k  Oakland  R.  Co.  c. 

municipal  corporations  of  right  to  build  Oakland,  43  Oil.  502  (1S72). 
and   operate    railways  on   streets  to  the  Where  the  charter    requires  that  all 

highest  bidder.     See  People  «.   Barnard,  work  for  the  oi^  ahall  be  let  to  the  lowest 

110  K.  Y.  543  (1833).  bidder,   af^  a  prescribed   notice  of  the 

A  bid  for  strrct-paviiig  is  not  defective  time  and  place  of  letting  shall  have  been 

in  not  distinguishing  between  the  porttnne  given,   and  requiiss    that  similar  notice 

of  the  improvement  chargeabla  to  the  lots  shall  be  given   where   work   b  re-let,   an 

fronting  on  the   atrcet,  and  the  portion  H.iBeBarnent  upon  a  lot  for  work  done  is 

chargeable  to  the  city,  where  the  relative  void  if  the  contract  whs  let  or  re-let  with< 

proportions   have     i^rrauly    been     Gxe.i\.  out  notice.     Mitchell   d.   Hilwaokec^   19 

Beniteauti.  Detroit,  41  Mich-  116,    Rem-  Wis.  92  (1864)  ;  see,  alao,  Wella  «,  Bum- 

edy  of   taxpayer.     Follmer   v.   Nuckolls  ham,  20  Wis.  112  ;  Haabronck  b.  Milwau- 

Co.,  6  Neb.  204  ;  compare  Clark  v.  Day-  kee,  21  Wis.  217  (1866).     Owner  may,  in 

ton,  J  6.  192.     Whether,  when  the  work  is  such  case,  reatrain  the  sate.  lb.     The  coa. 

of  snch  a  character  that  its  Dltimate  cost  tract  muat  be  the  saraa  that  was  advertiaed- 

cannot  be  foreseen,  there  can  beany  choice  Nash  v.  St.  Pan],  11  Hiun.  174. 
among  bids,  gvtere.     McBrian  r.  Grand 
Bapids,  Ce  Mich.  05, 
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siogle  firm.     The  question  is  close ;  but  there  seems,  so  (or,  to  be  a 
teDdency  in  the  courta  to  adopt  the  Wisconsin  view.i 

§  468  (390).  Bams  anbjsot.  —  Where  the  municipal  authorities 
were  required  by  law  to  advertise  /or  seated  proposals  for  making 
local  improvements,  and  award  the  worl£  to  the  lowest  re^ponsibU 
bidder,  to  publish  a  notice  of  the  award,  and  to  allow  the  owners  of 
the  major  part  of  the  frontage  to  take  the  contract  upon  the  same 
terms  if  they  should  desire,  the  court  were  of  opinion  that  the  city 
authorities  had  no  power  to  do  work  which  could  not  be  contracted 
for  in  this  mode,  or  which  the  abutters  could  not  tbemselvee  per- 
form, and  that  the  award  of  a  contract  for  a  patented  pavemefiU  to 
the  assignee  of  the  patentee,  who  had  the  exclusive  right  to  lay  the 
same,  was  unauthorized,  and  the  contract  void.' 

As  the  purpose  of  such  a  provision  in  the  charter  is  to  secure, 
through  competition,  the  most  advantageous  terms,  something  is 
necessarily  left  to  the  discretion,  to  be  fairly  exercised  of  course,  of 

1  Deuktr.  CIiarlt(Hi,S3Wii.ES0(18SS);  Detroit  v.  Bobiii«m,  38  Mieb.  lOS  ;  po^ 

NicholaoD  P&TBmflDt  Co.  r.  I^inter,  86  CftL  vecL  168,  S70,  note,  BOB,  791,  note.   Seijoel 

ese  ;  Bohart  v.   Datrolt,   17   Uich.   246  to  Dam  v.  Charlton,  lupra,  lee  Mills  tt. 

(1868).     Dean  v.   Chu-lton,   aipra,   vu  Cbarlraton,   29   Wia.   100,   aod   Dcsn  v. 

epproTcd  by  Sutherland,  J. ,  in  DoUn  «.  Borchenin*,  80  WU.  2S6,  tbe  legislature 

lI*yor,  &C.  of  New  York,  1  Abb.  Pr.  (h.  b.)  hsTing  valiilated   the  lasesament.      Pott, 

>S7  (1868),  and  Tallowed  by  the  SuyiremB  sec.  Sli  and  note.     See,  alao,  Eager,  Inrt, 

Conrt  of  i<?i»i#u«io  in  Burgess  i>.  Jeffpraon,  *fl  K,   Y.   100  (1871).     linbility  of  city 

SI  La.  An.  li!  (1889),  inwhiohitappenred  to  patentee  to  pay  him  "royalty."    Bige- 

Utat  the  contracton  with  the  city  hail  the  lov  v.  LouiiviUe,  3  Fish.   Pat.  Caa.  602 

exclnaive  right  to  U;  the  patented  pave-  (1869) ;  patt,  sec.  S66.     Where  a  charter 

tnent  in  the  Sbite.     But  nniler  provisioni  doea  not  require  a  contract  to  be  let  to  tbe 

of  law  relating  t«  the  city  of  New  York,  lowest  bidder  after  adTertisitig  for  propo- 

whicb  Teqoire  all  work  to  be  done  and  aala  at  the  eipenie  of  alwttera,  although 

anppliea  to  be  famished  to  be  by  contract,  sach  contracts  may  be  made  by  private 

where  the  expenditore  will  exceed  (1,000,  agreement  with  the   city,   they  must  I« 

and  which  ilirect  all  contracts  to  be  made  fairly  m«de  at  reasonable  prices,  with  doe 

or  let,  after  advertisomeut,  to  the  loweat  regard  to  the  lot-owners' interests,  orequity 

bidder,   the  dty  council  is  not,   in  the  will  relieve  against  them.    Cook  t>,  Bocioc^ 

opioion  of  the  Conrt  of  Appeals,  prohibited  19  Wis.  218  ;  a.  c.  6  N.  W.  Eep.  352. 
from  making  or  paving  a  street  in  the         ■  Nicholson     Pavement    Company    v, 

manner  or  with  materials  which  do  not  Painter.  38  Cal.  699  (1868).      This  case 

admit  of  competitive  bids.     I>ugro,  /»  rg,  was    decided    beTore    Dean   k.   Chnrlton, 

60   S.   Y.    613   (1873).     The   snlject  ia  tupra,  aod  tbe  opinion  of  SatuUnon,  J., 

discussed  by  Breuxr,  J.,  in  Yarnold  o,  in  its  general  scope,  sustains  the  view  of 

LawreDce,  16  Kan.  126  (187S),  who  in-  the   tfiKotutn  court ;   and  approving  of 

dined   to   the  Miehigan    view,   but  the  tbe  lanRDage  of  Field,  C.  J.,  in  Zottman's 

qnesUon  was  not  decided  by  the  coarL  Case,  20  CaL   102,   treats  "the  wode  as 

Fnrther,  aa  to  rights  of  lowest  bidden,  see  constitDtiDg  the  measore  of  the  power." 

Attorney-Oenoral  ■.  Detroit,  41  Mich.  221;  Fad,  chap.  xiz. ;  Bids,  sec.  98 ;  pad,  see. 

8.  o.  IS  Am.  Law  Reg.  (N.  a.)  146  ;  see  «89. 
abo  Detroit  v.  Bobinaon,  12  Hich.  168 ; 
VOL.  I.  —  35 
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the  council,  in  the  adoption  of  the  courae  which  will  beat  attain 
the  end ;  and  it  does  not  contravene  this  restriction  to  call  for  bids 
for  putting  down  various  kinds  of  wood  and  stone  pavements,  some 
patented  and  some  not,  and  afterwards,  when  all  the  proposals  are 
in,  selecting  the  one  which  is  relatively  the  lowest  or  the  most  satis- 
factory, all  things  considered ;  but  when  the  kind  is  thus  selected, 
the  lowest  responsible  bidder  who  has  the  lawful  power  to  perform 
his  undertaking,  has  the  absolute  legal  right  to  have  the  contract 
awarded  to  him.' 

§  469  (391).  LowMt  Bidder ;  Exoinslve  Right  —  In  an  action  on 
a  contract  for  lighting  certain  streets  in  New  York  City  with  gas,  it 
appeared  that  the  company  had,  by  law,  the  excl-usive  right  to  fur- 
nish that  part  of  the  city  with  gas.  The  charter  of  the  city,  how- 
ever, required  all  contracts  for  wants  and  supplies  beyond  a  certain 
value,  which  the  contract  in  suit  exceeded,  to  be  let  to  the  lowest 
hidder,  and  the  contract  not  being  so  let,  it  was  claimed  to  be  void. 
It  was  held  that  since  the  company  had  the  exclusive  right  to  fur- 
nish the  gaa  (which  prevented  competition),  the  provision  of  the 
charter  requiring  contracts  to  be  let  to  the  lowest  bidder  (with  a 
view  to  secure  competitioii)  was  inapplicable,  and  the  contract  was 
sustained  under  the  general  corporate  power  of  the  city  to  contract 
for  the  lighting  of  its  streets,^ 

§  470  (392).  'Whan  Contract  oompletod.  —  Although  notice  hat 
been  pvhlUlied  inviting  proposals  to  do  public  work,  yet  the  contract 
is  incomplete  until  the  proposal  is  actually  accepted,  and  the  cor- 
poration inviting  the  proposal  is  not,  it  seems,  liable  to  damages 
for  refusing  to  accept  an  offer,  even  though  it  be  the  lowest  regular 
offer  made.  It  is  certainly  not  thus  liable  where  the  notice  and  the 
proposals  with  respect  to  the  amount  and  form  of  the  security,  do 

'  Attomey-aenerol  p.  Detroit,  *1  Hich.  »  Harlem  Ota  Co.  tr.   New  York,   M 

ZS4;  B.  c.  ISAm.Uiir  Beg.  (N.H.)  March,  N.  T.  SOS.    Where  BCJt;  has  anthority  b) 

1873,  p.  149.     Remedy  of  lowest  Mdder  contract  therefor,  it  cannot  resiit  p«yment 

when  conhaot  1b  awarded  tn  anotlier.  lb.;  tot  gaslight  fnmished,   beonw  of  ille^ 

Eetlj    v.   Chicago,   62  111   270   (1871)  ;  -promises  aa  to  the  partienlar  fond  from 

paat,  chap.  nil.  sec.  917.  which   payment   would  be  made.      The 

Die  conncil  of  a  ciiy  held  to  have  no  consideration  of  auch  promises  being  legal, 

pover  to  contract  for  the  gnding  of  a  the  price  woa]d  be  payable,  if  not  othel^ 

street  until  tbey  first  shall  hsTC  enacted  wise,   out  of  the  general  fand;  and  ths 

an   ordinance  for  the  sxid  improvement,  objectionable  provisions  may  be  r^ectad, 

nor  except   such  contract  be  let  to  the  and  the  rest  of  the  contract  permitted  to 

lowest  bidder,  after  poblieation  of  notice  stand.     Nebraska  City  v.  Nebraaka  Ou 

and  fnir  competition.     Fnlton  «.  Lincoln,  Co.,  B  Neb.  339. 
9  Neb,  8S8. 
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not  comply  with  the  Tequirements  of  the  ordinances  of  the  city,  and 
where  these  provided  that  contracts  should  not  be  executed  until 
laid  before  the  commoa  council.^  The  rule  against  comMnations  to 
prevent  bidding  at  auction  sales  applies  to  proposals  for  government 
work,  in  response  to  a  call  therefor,  aiming  at  a  contract  with  the 
lowest  bidder ;  and  a  combination  of  contractors  whereby  the  privi- 
lege of  bidding  is  secured  by  one,  without  competition,  is  against 
public  policy  and  illegal ;  and  if  it  results  in  a  letting  at  unreason- 
able prices,  it  authorizes  a  rejection  of  the  proposal  or  a  repudiation 
of  the  contract.' 

§  471  (393),  ContraotB  of  SnrotTBblp.  —  A  municipal  corpora- 
tion cannot,  without  legislative  authority,  become  surety  for  another 
corporation  or  an  individual ;  cannot  guarantee  the  bonds  or  obliga- 
tions of  another,  or  make  accommodation  indorsements.  Such  an 
authority  cannot  be  implied  or  deduced  from  the  general  and  usual 
powers  conferred  upon  such  corporationa     Although  such  a  corpo* 

>  Smith  p.  Mayor,  ka.  of  Ken  York,  iog  of  exteBgive  water-works,  considered. 

10  N,  T.  {fl  a-ld.)  60*  (1863),  affirming  A  prorision   in  the  act  sotboriring  tba 

B.  c.  i  Sandf.  S.  C.  R.  221.     "The  notice  work.  Tor  the  preliminary  adoption  of  k 

inritiDg  proposals  to  do  the  work,"  mja  "plan"   therefor  by  the  city,   does  not 

WillaTd,  J.,  delivering  the  opiaion  of  the  prevent  enboequent  changes  in  the  details 

Court  of  Appeela  (ID  N.  Y.  S04),  "did  ofthework.     And  where,  after  alterationa 

not,  in  my  jadgment,  Und  the  street  com-  bad  been  mode  and  ettm  work  directed 

mJiDioner  nf  the   corporation   to  accept,  during  the  progreai  of  the  undertaking, 

at  all  eTenCs,  the  lowest  bid,  even  thongh  the  contracton  were  stopped  hy  the  city 

in  all  resfiecta  formal     Until  the  bid  ia  before  contpletiDg  il,  —  Held,   that  tbe;r 

accepted  by  eonie  act  on  the  part  of  the  conlJ  recover  for  work  done  up  to  tli9 

corporation,   no  obligatory   contract  waa  limits  of  the  appropriation  authorized  by 

created."       See,   sbo.   People  v.   Crotou  the  act,  though  the  work  wns  Incomplete, 

Aqnednct  Board,  26  Barb.   (N.  Y. )  210  ;  Iha    lejpslature    haiing    recogniied    the 

Oreene  v.  Mayor,  &a.  of  New  York,  60  necessity  of   further   outlay    by   an  act 

N.  Y.  303  (137S] ;  State  v.  DiredoiB,  be,  aQthorizing  an  sdditioniil  appropriation. 

6  Ohio  St.  23*  (1855);  Altemua  o.  Mayor,  Where  a  public  work  is,  imdur  a  atatutt^ 

Ac.,  S  Duer  (N.  Y.),  446 ;  Aigenti  t>.  Stin  to  be  contracted  for  by  city  officers  ac- 

Francisco,  16  Cal.  255  ;  Wiggins  u.  Pbila-  cording  to  a  plan  to  be  adopted  b;  the 

delpbia,   S  Brews.    (Fa.)   444;  Ih.   443;  dty,  with  a  proiiso  that  the  whole  ez- 

Keogh  ■.  Wilmington,  4  DeL  Ch.  4S1.  pense  shall  not  exceed  a  certain  enm,  to 

A  board  of  commissioners  charged  with  be  raised  by  iasning  city  bonds,  a  contract 

the  duty  of  contracting  for  a  public  work  for  doing  the  work  for  a  sum  within  that 

need  not  call  for  bids  or  proposals  tuilesa  amount   is    valid,    although   it    reserves 

expressly  required.       But  if  they  choOBe  authority  to  the  officers  directing  the  work 

to   invite   cwnpetitioii,    they   may,   after  to  make  each  changes  of  detail  as  may  be 

accepting  a  bid,  alter  the  specifications  necessary,  and  fix  the  price  of  whatever 

furnished  by  the  bidder  before  executing  extra  work  may  be  required.    lb. 
the  contract ;  and  this  without  the  knowl-  Further  as  to  lowest  bidder,  see  chapter 

edge  of  competing  bidders.     Rin^lny  v.  on   Mandamus,  post,  aec.  832,  note;  seo. 

Brooklyn,   B   Abb.    (If.   Y.)    S.   Cfis,   1.  1037.  note. 

The  duties  and  liabiUties  of  a  city  and         ■  People  «.  Stephens,  71  N.  Y.  S27. 
its  offlcen  ander  a  contract  for  the  bnild- 
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ration  may  have  power  directly  to  accomplish  a  certain  object,  and 
itaelf  expend  its  revenues  or  money  therefor,  yet  this  does  not  give 
or  include  the  power  to  lend  its  credit  to  another  who  may  be  em- 
powered  to  effect  the  same  object.  Expending  money  by  a  city ' 
council,  as  agents  or  sdministTators  of  their  constituents,  is  a  very 
different  thing  from  binding  their  constituents  by  a  contract  of 
suretyship,  —  "a  contract  which  carries  with  it  a  lesion  by  its  very 
nature."  Thus,  the  indorsement  of  the  bonds  of  a  street  railroad 
company  in  a  city,  by  the  city  authorities,  is  not  within  the  ordinary 
administrative  powers  of  the  corporation,  and  requires  express  legis- 
lative grant.^ 

§  472  (394).    AuthotlMd  Contnota  ;  Rights  and  UabOltlM.  — Bat 
wiUi  respect  to  authorized  contracts  a  municipal  corporation  has  the 

1  LoniBuiu    Stata    Binlc    «.    Orlsaiu  sn&bla  them   U>   ezacnte   prirsts   antcr. 

NavigBtion  Co.,  3  U.  An.  204(1848).    In  priKS.     Clark  t.   Dea  Moinea,   19  lom, 

this  cue  the  municipal  oorpantiaii  wu  I9B,  224  (1866) ;  1  Panona  N.  t  B.  IBB  ; 

aonghc  to  be  made  liable  npoQ  its  guar-  Smead  v,  Indianapolis,  P.  fc  C.  E.  Co.,  11 

antjr  of  bondi  iaiued  by  the  Navigation  Ind.  104. 

Company,  which  the  mayor,  in  the  name         The  power  to  &»Toi0nHn«y  for  any  pnb- 

of  the  monicipalitj,   waa  aiithonied,  by  lie  pofpoae  does  not  anthorize  the  loan  of 

certaio  molntiona  of  the  conncil,  to  in<  the  eredit  of  the  city.     Chamberlain   r. 

dorae.     It  waa  held  that  the  conncil  trang.  BartiDgton,  19  Iowa,  S96  ;  wtUrn,  Rogen 

cendad  ite  powers^  aud  the  goajaat;  did  v.   Burlington,  3  Walt.   654,   fonr  judge* 

not  impose  any  legal  oblij^tion  upuu  the  diasenting.     Id  Dutton  v.  AnrarB,  114  111. 

manicipality.    The  disability  of  each  cor-  183,  Sdiolfietd,  J.,  said  :    "  Having  power 

ponitlons,  vrithoDt  eiprees  power,  to  enter  to  bonoTr  money,  the  power  to  isnie  bonds 

into  contracta  of  Baretyehip  is  shown  in  therefor  resnlta  aa  a  necessary  incident.' 

the  masterly  and  eihaustiTe  opinion  de-  Ante,  sec  117.     And  see  Ueyer  n.  Hua- 

livered  by  Eustet,  C.  J.     See,  also,  BUke  ratine,    1    WaU.    S84.     The   aathor   can 

B.  Mayor,  be  of  Macon,  S3  Oa.  172  (1874).  but  thmk  that  power  to  a  corporation  to 

In  this  case  UeQiy,  3.,  says  :  "The  ob-  borrow  money  should  not  be  eonstraed  to 

jects  of  a  municipal  corporation  are,  in  give  the  power  to  loan  its  credit,  bat  only 

the  main,  the  preserration  of  order,  tnd  to  borrow  money  for  legitimate  and  proper 

the  doing  of  such  acts  for  the  public  good  mnnicipal  otyecta,  as  shown  by  the  charter 

aa  cannot  well  be  done  by  private  enter,  or  constitnent  act  of  the  cotpontbn.     See 

prise.      But  here  ia  a  private  enterprise;  Payne  t>.  Brecon,  8  Hurl,  k  Nor.  G72  ; 

and  it  is  insisted  that  it  is  within  the  ante,   aec.   117  ;   Beteman  n.   Hid-Walta 

scope  of  municipal  power  not  to  build  a  Bailway  Co.,  Law  Bep.  I  C.  P.  C.  SIO. 

street  road,  but  to  aid,  by  a  donation  of  Power  to  guarantee  payment  of  authorised 

the  credit  of  the  city,  a  private  corpora-  contracts.     Memphis  v.  Blown,  20  WaU. 

tion  to  baild  it,  and  to  take  the  prolite  of  289  (1873).     If  city  pays  its  nnanthorized 

it.     We  do  not  think  this  is  within  the  guaranty  it  is  subrogated  to  the  righte 

ordinary  eoope   of   municipal   authority,  and  lien  of  tbe  creditor.     iTupn,  MC  458, 

nor  can  any  authorities,  as  we  believe,  be  note.    Private  corporatiaDa  cannot  withont 

found  carrying  the  objects  of  a  corporation  legislative  sanction  gnarantM  obligations 

that  (sr.     We  are  clear  that  tbe  propoeed  which  are  beyond  the  scope  of  their  char- 

indoTsement  ia  ultra  vira."  tered  powers.     Dsvis  v.  Old  Colony  B.  R. 

A  mnnidpal  corporatjan  has  no  implied  Co.,  131  Mas*.  25S.      Uoraweti  on  Corp. 

poKKT  to  lend  its  crvdit  or  make  accommo-  (2d  ed.)  423. 
dation  paper  for  the  beneflt  of  dtiieni^  to 
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same  rights  and  remedies,  and  is  bound  thereby  and  maj  be  sued 
thereon  in  the  same  manner  as  individuals.'  Thus,  if  such  a  cor- 
poration, duly  empowered,  enters  into  a  partnership  relation  with 
private  individuals  with  respect  to  the  profits  to  be  derived  from  a 
marketrhouse,  its  rights,  especially  as  r^ards  the  copartners  and  the 
financial  administration  of  the  partnership  property,  are  not  diSerent 
from  those  of  an  ordinary  partner* 

§  473.  Power  to  Coatniot  illiutrated.  —  A  city  incorporated 
under  the  general  law  of  Indiana  has  power,  VTith  respf-ct  to  the  light- 
ing of  its  xtreeis  mid  pviiic  buildings,  &c.,  to  contract  with  a  gas 
company  on  that  subject,  and  may  exercise  such  power  within  the 
limits  of  its  franchise  according  to  its  own  discretion.  Such  a  con- 
tract, when  made,  must  be  regarded  as  made  by  such  city  in  the . 
exercise  of  its  power  to  contract  and  not  in  its  power  to  legislate, 
although  the  power  to  make  the  contract  he  authori7.ed  by  an  ordi- 
nance. And  when,  by  the  terms  of  such  contract,  the  city  is  not 
restricted  from  the  legitimate  exercise  of  its  public  power  touching 
the  subject-matter  thereof,  but  expressly  reserves  its  administrative 
authority  to  keep  the  posts,  lamps,  and  bumera  in  good  repair  if 
the  company  should  fail  to  do  so,  and  also  reserves  the  right  to  test 
the  quality  of  the  gas  furnished  by  said  company,  and  the  capacity 
of  the  burners  at  all  times,  and  is  not  restricted  from  extending  its 
streets,  establishing  an  additional  numbej  of  lamps,  obtaining  gas 
from  other  sources,  or  establishing  its  own  gas-works  as  the  public 
interests  may  require,  such  contract,  not  being  a  restriction  upon  its 
legislative  power  nor  fraudulent  nor  f^ainst  public  policy,  is  valid 

'  Corponitioiu  may  mike  contnctt  *  New  OrI«ui8  v.  OnilIott«,  12  I*-  Ab. 
witbio  the  powen  expnuly  graated  by  813  (1667).  In  Mevr  Orleans  r.  St.  LouU 
the  acta  of  tbeir  crefttion  and  the  im.  Chnrah,  11  La.  An.  214  {ISGfl),  it  waa 
{disd  powers  incidental  and  neccasary  to  contended  by  the  counael  for  the  city  that 
the  execntion  of  nich  eipreued  powers  even  if  cert«in  rewktions,  in  fnor  of  the 
and  the  performance  of  the  duties  enjoined  derendanta,  allowing  tbem  to  establish  a 
upon  them.  For  these  purposea  it  irill  be  cemetery  within  the  city,  amounted  to  a 
bonnd  to  perform  them  the  same  aa  indi-  contract,  and  though  their  repeal  be  not 
Tidoals.  Higbt  v.  Monroe  Co.,  S8  Ind.  jnstified  by  the  facts,  and  be  a  violation  of 
678  i  Seibrecht  v.  New  Orleans,  12  La.  the  contract  by  the  city,  yet  that  the  lat- 
An.  490 ;  Strauaa  ■.  Ina.  Co.,  G  Ohio  St.  ter  has  the  power  to  violate  its  contracta, 
69  ;  Douglass  v.  Virginia  City,  G  Nev.  and  the  detendanta  have  no  redress  ex- 
147 ;  Hayward  d.  Davidson,  41  Ind.  213 ;  cept  in  an  action  for  damages.  Bat  this 
UcCabe  «.  Foontain  Co.,  49  Ind.  380 ;  doctrine  waa  rejected  by  the  court,  which 
Burnett  v.  Abbott,  Gl  Ind.  SG4  ;  Gordon  declared  it  to  be  as  "nnsound  as  it  it 
•.  Dearborn  Co.,  62  Ind.  322;  Jackson  novel,"  since  a  liability  for  daniagee  is 
Co.  t.  Applewhite,  62  Ind.  484  ;  Jennings  "the  very  opposite  of  a  rrcognition  of  a 
Co.  B.  Verbaig,  flS  Ind.  107;  Indianapolia  right  to  violate  the  contract"  Per  Bu- 
tt. Indianapolis  Oai  Co.,  6<S  Ind  3B6,  cit-  ehamtm,  S. 
ing  and  approving  text. 
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and  binding  upon  such  city,  and  may  be  enforced  in  the  same  mau- 
□er  as  the  contract  of  a  person  or  business  corpoiation,  and  cannot 
be  repealed,  impaired,  or  changed  by  the  city,  by  ordinance  or 
otherwise.* 

§  474  (395).  Bame  Bnbjsot.  —  So  where  a  municipal  corpora- 
tion, acting  within  the  scope  of  its  powers,  in  order  to  secure  tlie 
erection  of  gas-works,  passed  an  ordinance  whereby  the  gas-works 
and  their  income  were  placed  in  the  hands  of  trustees  for  the  benefit 
of  those  who  loaned  money  to  execute  the  undertaking,  such  ordi- 
nance is  a  contract,  and  cannot  be  violated  by  the  city,  although  it 
may  deem  it  for  the  interest  of  its  citizens  to  do  so ;  nor  is  it  in  the 
power  of  the  l^islature  to  authorize  its  violation.^ 

§  475  (396).  Same  subjaot.  —  So  where  the  mayor  and  council 
have,  by  the  charter,  power  to  make,  in  their  corporate  capacity, 
all  such  contracts  as  they  may  deem  necessary  for  the  welfare  of 
the  corporation,  they  may  contract  to  sell  stock  owned  by  the  diy  in 
a  private  corporation,  to  enable  the  city  to  pay  its  debts  ;  and  the 
discretionary  power  with  which  the  mayor  and  council  are  in- 
vested cannot,  when  bona  Jide  exercised,  be  controlled  by  a  court 
of  equity,  at  the  instance  of  property  owners  and  taxpayers.' 

§  476  (397).  Same  anbjeot.  —  Power  to  a  city  corporation  to 
fave  streets  at  the  expense  of  the  oumers  and  recover  the  amount 
from  them  if  they  fail  themselves  to  pay  when  required  by  ordi- 
nance, gives  the  corporation  the  power  to  purchase  paving  materials 
and  incur  a  debt  for  that  purpose  ;  and  in  a  suit  by  the  vendor  of 
such  materials  against  the  corporation,  it  is  no  defence  that  the 
council  had  not  passed  an  ordinance  before  they  purchased  the 
materials,  requiring  the  owners  to  pave :  this  is  a  matter  to  which 
a  creditor  is  not  bound  to  look.  The  question  would  be  different 
if  the  city  had  sought  to  make  the  lot-owner  liable  for  the  coat  of 
paving;  in  such  case,  it  must  show  a  strict  compliance  with  the 
requirements  of  its  charter.* 

'  Indianapolis  v.  IndiuiapoUs  Gaa  Co.,  (1866);  followed  and  text  approTsd,  Bhan- 

66  Ind.  S»e  ;  Valptu-aiao  «.  GardDcr,  07  non  i>.  O'Boyle,  51  Ind.  G65  (1876);  Alh- 

Ind.  1.  ena  v.   Camak,   75  Ga.   129;  Adami  v. 

'  Western   Savinga    Fund    Society  c.  Bome,   69  Qa.   771;  anU,  aec.  94;   juM, 

Ftiiladelphla,  81  Pa.  St.  176  <1S63)  ;  Same  chapter  on  Corporate  Property,  aeo.  676  ; 

D,  Sxme,  31  Pa.  St.  1S5  (ISSS) )  Indian-  pa((,  chap.  u.  j  Buth  ■>.  Carbondale,  79  la 

apolia  V.  Indianapolia  Gas  Co.,  66  Ind.  74  (1876). 

396,   citing  and    approTisg   text ;    aaM,  *  Bigelow  v.  Penh  Amboy,  1  Dutch. 

chap.  iv.  lec  69.  <N.  }.)  297  (lS56)j  j-oK,  ohap.  zix. 

■  Sentmee  v.  Colninbus,  IS  Oa.  471 
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§  477  (398).  SetaemMit  of  Dtapnted  Claim*,  *a  —  Growing 
out  of  its  authority  to  create  debts  and  to  incur  liabilities,  a 
mnnicipaL  corporation  has  power  to  settle  disputed  claims  against 
it,  and  an  agreement  to  pay  these  is  not  void  for  want  of  consid- 
eration.' If  it  has  obtained  a  contract  which,  by  mistake  or  a 
change  of  circumstances,  it  deems  to  operate  oppressively  upon 
the  other  party,  an  agreement  to  make  an  additionai  ctrmpaisatwn, 
or  to  modlify  or  annul  it,  is  not  invalid  for  want  of  consideration.' 

1  AngiutB  V.  Leddbetter,   Ifl   Me.   ii  Pick.  (Moss.)  IS  (1823),  valuable  opiDion 

flBSd);  B«Ml  >.  J*J,   23  He.   117,    121  of  Parker,  C.  J.;  see  People  r.  Stoat,  23 

(18i8)i  People  B-Superriaore,  27  C>1.  856;  Barb.  (N.  Y.)84e;  anfa.chap.  iv.  mb.  76. 

People  V.  Coon,  2fi  C^.  648.    A  municipal  The  power  to  eue  aai  be  aued  gives  to  B 

corporation  tuu  power  to  nettle  disputed  corporatioD  the  right  to  settle  or  compro- 

cle^ns.     In  thii  cue  the  acceptance  bj  a  miae  claim*.     Where  a  cit;  hu  a  judg- 

citj  oonncil  of  $100  in  pnjmeat  of  a  judg-  tnent,  from  which  an  appeal  ia  aboat  to  be 

ment  for  fSOO  obtained  before  a  justice  of  taken,  the  council  may,  if  done  in  good 

the  peace,  from  which  the  defendant  was  faith,  canoel  the  judgment  on  the  payment 

about  to  appeal,  was  held  a  proper  exercise  of  costs  ;  and  such  na  agreement,  when 

of  corporate  power.     Agnew  r.  Brail.  121  eiacnted,  is  binding  upon  the  oorporatioa. 

IIL  312  (1888).     A  town  board  of  super-  Peteraburg  v.  Mappin,  14  lU.  193  (1652)  ; 

viHon  held  to  have  no  power,  unlen  ex-  Orleans  Co.   Sup.   v.  BoweD,   i   loosing  . 

preaaly  conferred,  to  discharge  a  judgment  (S.  Y.),  24.    The  caaee  above  cited  in  this 

In  hvor  of  the  town  except  upon  full  pay-  now  are  reviewed  by  SiehanUon,  C.  J.,  in 

ment  thereof,naTtoa11o«oredit8nponitof  Barnes  v.  District  of  Columbia,  22  Court 

cums  not  allowed  b;  theconrt.    Butternut  of  Claims  Rep.  388  (1387),  aai  the  con- 

o.  O'Halley,  60  Wis.  329.     It  may  annei  elusion  reached   that  the  doctrine  of  the 

conditions  to  a  propoMl  of  settlement,  and  text  did  not  apply  to  the  case  before  the 

le  not  liable  unlen  the  conditiona  are  met.  court,  under  the  legislation  of  Congress  as 

Heirill  v.  DiiGeld,  SO  He.  167  (1816).    A  to  the  power  of   the    Board    of   Publlo 

municipality  may,  without  special  grant,  Works  of   the   District  of   Columbia  to 

issue  new  bondi  in  the  place  of  old  bonds  make  contracts,  under  which  it  is  held  that 

which  had  been  iasned  according  to  law.  such   legislation  provides   how  contracts 

Began  p.  Watertown,  30  Wis.  26B  (1879).  by  the  Board   for   public  Improvements 

Bonds  isined  to  raise  money  to  pay  bonds  shall  be  made,  and  that  if  there  is  mate- 

of  an  older  issue  will  be  declared  valid  in  rial  departure  from  the   requirements  of 

equity,   though   the   statute  authorizing  the  statute  the  contract  is  not  binding. 

them  required  the  recall  and  cancellatioD  Soath   Boston    Iron   Co.   v.    U.   S.,   118 

of  the  old  bonds  before  their  issue.     State  U.  3.  87,  affirming  IS  Court  of  Claims, 

•.  Ctelnmbis,  12  8.  C.  370.     Where  new  Iflfi  ;  Brown  «.  District  of  Columbia,  127 

bonds  were  issued  to  replace  old  ones,  k  tJ.  S.  670  (1387).    In  Zouitiaaa  the  pree- 

recital  hy  the  mayor  and  council  in  a  pio-  ident  of  a  police  jury  has  no  power  to  in- 

elamation  sabraitUng  the  qnestion  of  issu-  stitnte  a  snit  in  its  behalf  without  special 

ing  them  to  a  vote,  that  they  were  aasnred  aathority  conferred  by  ordinance  or  resola- 

the  old  bonds  would  be  anrrendered,  was  tion,  and  parol  testimony  is  not  admissibta 

held  not  to  be  a  condition  for  issuing  the  to  prove  either.     Police  Jury  of  Ouachita 

new  bonds ;  if  otherwiee  lawful  they  were  v.  Monroe,  38  La.  An.  630.     The  legtela- 

valid  obligations.      SnUlvan  v.  Walton,  tnre  may  anthori»  municipal  corporations 

20  Fla.  552 ;  infra,  tec  604,  note.  to  sue,  without  payment  of  costs  or  com- 

*  Bean  o.  Jay,  28  Me.  117,  121;  Heech  plying  with  other  reqtiirenKnts  imposed 
«.  Buffalo,  99  Ni  T.  193  (1861).  Further,  npoo  natural  persons  or  private  corpora- 
ls to  consideration,  Baileyville  v.  Lowell,  tions.  In  this  case  an  appeal  by  a  city 
»  Me.  178  (1341) ;  Nelson  v.  Hilfotd,  7  without  having  given  a  mtpa-Mdau  bond 
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A  town  may  make  a  contract  with  a  creditor  whereby  the  latter 
agrees  to  discount  or  throw  off  a  portion  of  hia  debt,  and  such  an 
agreement,  if  founded  od  a  suf&cient  consideration,  will  be  en- 
forced.* 


§  478.  Power  to  arbitrkte  CUinu.  —  As  a  general  proposition, 
municipal  corporatioiia  have,  unless  specially  restricted,  the  same 
powers  to  liquidate  claims  and  indebtedness  that  natural  persons 
have,  and  from  that  source  proceeds  power  to  adjiut  all  disputed 
claims,  and  when  the  amount  is  ascertained  to  pay  the  same  as 
other  indebtedness.  It  would  seem  to  follow  therefrom  that  a 
municipal  corporation,  unless  disabled  by  positive  law,  eould  mtlh 
mil  to  arbitration  all  unsettled  claims  with  the  same  liability  to 
perform  the  award  as  would  rest  upon  a  natural  person,  provided, 
of  course,  that  such  power  be  exerdsed  by  ordinance  or  resolution 
of  the  corporate  authorities.'  It  is  no  objection  to  the  validity 
of  such  ordinance  that  it  was  passed  at  a  meeting  of  the  city  council 
at  which  all  members  were  not  notified  to  be  present,  provided 
that  the  ordinance  be  approved  at  a  subsequent  regular  meeting. 
Nor  is  the  ordinance  an  act  ultra  vires  the  corporation,  although 
the  work  for  which  dam^es  are  claimed  was  done  outside  of  the 
city  limits,  provided  it  is  a  part  of  a  work  which  the  corporation 
has  power  to  perform.'  In  some  cases  it  is  held  that  a  city  has 
no  power  to  submit  to  arbitration  claims  for  damages  arising  under 
the  power  of  eminent  domain.* 

WIS  sQit*iii«d.     Holma  d.  Uattoon,  111  ml  it  than  off  agairut  Kit  dttt  ia  not 

!]]_  37_  nDOomtitutioiiU  for  diveating  ciediton  d 

1  BaileTTille  t>-   Lowell,    20    He.    17S  their  vested  rights  or  u  impuriiig  the 

(1841).     In  thle  case,  the  town,  ■guinat  obligatioDa  of  conlracta.     Amy  ».  Shelby 

which  the  creditor  had  nn  execntion.  had  Cotmtj  Taxing  Diitrict,  11*  U.  S.  887. 
the  option,  and  waa  authotirad,  to  raiae         »  Text  approved,  fipringfield  v.  Walker, 

the  mnnov  by  loen  or  by  useaament ;  and  *a  Ohio  SL  6«,  holding  alio  that  maui- 

if  in  the  latter  mode,  either  at  once  or  by  cipal  oorporatioDB  are  "ponona"  within 

insfslments.     If  not  raited  and  paid,  the  the  meaningof  the  ilatnteof  Ohio  — B.9. 

ciwlitor  wBB  authorised  to  eaoae  the  prop-  aec  *B*7  — oonceming  arbittationa. 
erty  of  the  inhabitants  to  bo  diatrained         •  City  of  Shawneetown  ».  Baker,  SS 

npon  hU  writ.     It  was  held  under  these  TU.   668 ;    Dii  b.   Dmnmaraton,   IB  Tt. 

drcnmatances,  that  an  agreement  by  the  Ses  ;    Oriewold  ».   Stonington,   G  Conn. 

creditor,  which  was  BCCTptod  and  complied  887;  Alexandria  Canal  Co,   e.   Swann,  G 

with  by  the  town,  that  if  the  town  wonld  How.  (IJ.9.)88.     Power  eiiata  nnlew  the 

at  onee  aneu  the  amoant  reqaired,  and  corporation  be  diaabled.    EldonTp.,7»ri^ 

collect  the  aame,  he  would  abate  a  portion  8   Upper    Can.   law   Jonr.   207  ;   Brent 

of  hia  debt,  waa  founded  npon  a  auffinient  County,  /n  re,  19  Upper  Can.  Q.  R  4GQ ; 

conrideratiou,  and  waa  binding  opon  him.  Diitrict  Townahip  of  Walnut  b.  Raokin, 

A  statuto  which  alloun  addilor  o/amvni-  70  Iowa,  6G. 
eipal  eorpBratiM  to  procure  ita  obligationa         *  Pod,  ebap.  ztL 
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§  479  (399).  ConttKots  wttb  Attoni«j«.  —  Besulting  also  from 

the    power  to  make    contracts,  to   owd    property,   aud    to   incur 

Uabilttie3,  is  the   authority  in  a  municipal   corporation,  in  the 
absence  of  express  or  implied  teetriction,  to  employ  an  attorney ' 

1  Smith  p.  SuTNuanto,  18  CaL  CS1 ;  faodt  in  payment  of  BnchMmees.  Daniel 
8Utc  s.  Patanoii,  40  N.  J.  L.  ISa.  Uaj  v.  HemphlB,  11  Humph.  (Tenn.j  G82 
employ,  unlaw  spedBllj  rMtricted,  on  (1S51)  ;  ante,  wc  117;  po^,  aec.  910, 
tttomey  in  addition  to  the  city  attorney,  note.  A  niunicipal  cuTporation  bta  no 
Jb.  The  tmployment  of  ontaide  counsel  power  to  employ  conniel  to  defend  a  auit 
must,  of  couTBe,  be  dniy  aatboriied  by  the  ezrJoaively  directed  egainit  t^  qfficen, 
municipalit;.  Hem[dii8  v.  Bnuru,  20  though  its  ot^ect  be  to  enjoin  them  Inm 
WalL  289,  321  {1S73);  Memphis n.  Adam«,  perfonning  their  official  functions  and  to 
9  Hsisk.  (TeuD.)  E18  (1872)  i  B.  c.  24  Am.  appoint  a  receirec  of  its  corporate  prop- 
Bep.  331 ;  Clark  v.  Lyon  Co.,  8  Nev.  ISl,  erty.  Smith  n.  NaahvUlp,  4  I^  (Tenn.X 
(1872);  £Uis  «.  Wuhoe  Co.,  7  Nev.  291 ;  69;  ante,  aec  147.  When  suit  is  brought 
Buttamnt  v.  O'Hallay,  60  Wis.  333  (to  io  the  name  of  a  municipal  corporation 
make  aabatitution) ;  Roper  c.  Laurinburg,  nithont  antbotity  it  may  be  diamiseed,  on 
GO  N.  C.  427  (coonael  employed  to  defend  motioQ  of  the  defendant,  or  by  the  court  of 
police  officers  in  actions  for  false  imprison-  ita  own  motion  when  its  attention  ia  called 
mentj;  Waterhuryf.  Laredo,  60  Tex.  G19,  to  the  fact.  Kankakee  v.  Kankakee  & 
where  a  power  to  eatabliab  feniea  wu  Ind.  R.  B.  Co.,  IIG  IlL  88. 
held  (o  imply  ■  power  to  employ  cdudmI  Cnleaa  there  ia  aome  special  leatrictiun 
to  represent  the  city  in  a  matter  involring  the  corporation  may  incar  liatulity  to  com- 
their  eatablishnient,  and  to  secure  his  fees,  pensate  an  attorney  employed  by  it  to  con* 
Anlt,  sec  147 ;  see  Uomblower  v.  Duden,  duct  or  defend  suits  which  relate  to  the 
85  Cal.  flB4  ;  compare  Claugb  «.  Hart,  8  dne  performance  of  the  duties  or  tnuta 
Ean.  487.  This  case  holds  that  there  u  with  which,  in  ita  corporate  capacity,  it 
prinxa/aeit,  if  not  absolutely,  an  implied  ia  charged  by  law.  Attorney-General  v. 
Mstriction  npon  dt;  and  coanty  corpora-  Hnyor,  Ac.  of  Norwich,  2  Hyl.  &  Cr.  406; 
tiona  to  employ  other  attomeya  to  perfonn  Lewis  d.  Mayor,  kc.  of  Rochester,  9  Com. 
the  precise  dnties,  aa  prescribed  hy  law,  of  B.  (s.  s.)  401  (1860) ;  ante,  sec  147.  A 
the  city  and  county  attorneys  elected  by  dt?  owning  stock  in  a  railroad  company  tn 
the  people  or  provided  for  by  incorporating  another  State  may,  in  virtue  of  such  own- 
Btatutea.  Compare  Thacher  t>.  Jefferson  erahip,  nnleas  specially  reatricted,  employ 
Co.,  IS  Kan.  182,  aud  cases  cited;  Hugg  counsel  to  attend  to  its  intereste  in  snch 
>.  Camden  (right  to  employ  counsel  in  ad-  8t*te.  Memphis  «.  Adams,  ncpra.  The 
dition  to  the  city  solicitor),  S9  N.  J.  Eq.  SnprenM  Conrt  of  Wixtmnn  hold  that  no 
(9  Stewart)  S  (1878).  Where  a  charter  action  will  lie  against  a  cit]r  having  "the 
gave  power  to  a  municipal  corporadon  to  general  powen  of  mnnicipal  corporations 
employ  an  attorney  when  necessary,  and  a  at  common  law, "  to  recover  compensation 
snbsaqnent,  statate  provided  for  a  law  de-  for  serricea  of  counsel  to  aid  in  eriminal 
partmenl;  and  a  chief  officer  to  be  called  protecatiinu  against  persons  who  had  latoly 
Attorney  and  Counsel,  with  a  salary,  the  been  offieera  of  the  city,  for  offMieea  com- 
department  to  have  charge  of  and  conduct  mitted  under  color  of  their  official  duties, 
ail  the  law  business  of  the  corporation,  it  reanlting  in  pecuniary  injniy  to  the  city. 
waa  heM  that  the  enbeeqnent  statnte  was  Butler  *.  Milwaukee,  IG  Wis.  493.  Id 
an  implied  npeal  of  the  power  to  employ  Iiutiaiia  a  county  board  has  no  power  to 
an  attorney  under  the  charter.  Lyddy  s,  employ  counsel  to  conduct  criminal  prose- 
Long  Island  City,  lOi  N.  Y.  218  (1887).  cutione,  and  cannot  be  compelled  to  pay 
A  mnnicipal  corporation  which  haa  em-  tor  serricea  rendered.  HIght  b,  Monroe 
ployed  an  attorney  to  file  a  bill  leeking  to  Co.,  68  Ind.  fi7E ;  Bipley  Co.  v.  Ward,  6i 
destroy  bj  suit  the  niatence  of  the  cor-  Ind.  441  ;  Grant  Co.  v.  Bradford,  72  Ind. 
poration  itaelf,  cannot  apply  the  corporate  4G5.     In  lotea,  tlie  board  of  aoperriaon 
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to  conduct  or  defend  suits  in  which  the  corporation  is  interested 
in  its  corporate  capacity ;  and  the  corporation  is  bound  to  pay  for 
services  rendered  by  him  on  due  employment,  without  an  express 
vote  to  that  effect^  If  a  corporation  attorney,  after  bis  term  of 
office  has  expired,  continues  in  the  management  of  suits  in  which 
the  corporation  is  interested,  without  objection  from,  and  with  the 
knowledge  of,  the  corporation  and  of  hia  successor,  he  may,  it  has 
been  held,  recover  for  auch  services.*  An  attorney  was  employed 
upon  a  quantum  meruit  by  the  city  to  conduct  a  case  to  a  6nal 
termination,  and  pending  the  litigation  was  appointed  city  coun- 
sellor, when  it  became  his  official  duty  to  act  for  the  city;  and 
it  was  held  that,  in  the  absence  of  an  express  contract,  he  could 
not  recover  for  the  value  of  auch  services  as  were  rendered  after 
hia  appointment  It  might  be  otherwise  if  the  original  employ- 
ment had  been  to  carry  the  suit  through  for  an  agreed  sum.' 

may  employ  apedal  igent  or  attorney  to  663  ;   Paricer  «.   WiUiunsbnrfb  13  How. 

uiist  ill  the  collection  of  tales  not  collecti-  Pr.  (N.  Y. )  250 ;  Clongh  v.  Hut,  svpra, 

.ble  by  county  treaiarer  in  the  dischiirge  of  and  cas«a  citeil  by  Valmtiiu,  J.     Proof  tj 

his  doty,    Withelni  d,  C*dai-  Co.,  60  Iowa,  omploymenL      Bntler  v.   Charlestowu,  7 

62i,     Compare  onM,   mc  130,  and  catas  Qny  (Maw.),  14 ;  Mnapbii  v.  Brown,  20 

there  citni,  as  to  power  to  oSti  rewards  Wall   280,   S2] ;  Memphis  n.  Adams,   B 

for  offenders.     Battrick  u.  Lowell,  1  AllRti  Heigk.   (Teon.)   518 ;  B.  c.  24  Am.  B«p. 

(UaBs.),  172.     Cannot  recover  for  dffend-  S31 ;  CaaaCo.  o.  Boas,  46  Ind.  404(1874); 

ing  panper  criminala  in  Alabama.     Voatj  McCabe  v.  Fountain  Co.,  46  Ind.  380. 
v.  Mobile  Co.,  50  Ala.  6  (1873).     A  duly         *  Detroit  v.  WMttemore,  27  Mich.  281 

quali&ed  city  attoroey,  having  charge  of  (1373).     Oonstmctioii  of  power  to  employ 

iha  interests  of  a  city  in  its  legal  contro-  private  connael.    lb.    In  employing  coon- 

veisies,  has  power  to  priy  an  appeal  from  tel   the  board  of   county  oommiasionen 

a  judgment  agninat  it,  and  to  talie  the  acta  as  a  corporation,  and  like  other  cot^ 

necessary  steps  to  perfect  the  same.    Con-  polstions,  may,  unless  the  atatute  other- 

nett  V.  Chicago,  114  111.  2SS.  wiae  reqoiree,  employ  agents  and  attorneys 

1  Langdon  v.   Caatleton,   80  Tt.   285  without  making  such  emplaymenC  a  mal- 

(1358);  anU,  iec  147.  ter  of  record,  bnt  this  must  he  done  by  the 

*  fb. ;   see   Harrington  c.  School  Dis-  concDmnt  act  of  a  majority  of  the  boaid  at 

trict,  SOVt  156;  fupm,  sec.  469,  sstoim-  alt^l  Besaion.    Snch  attorney  ma;  Tecover 

plied  eotitracta.    Compare  Cloagh  ir.  Har^  compenaation  for  his  services.     UcCabe 

SEan.  487.  Compensation  of  ri(yottom*y.  e.  Fountain  Co.  Corara'ra,   46   Ind.  380 

See  Carroll «.  St.  Lonia,12Mo.  444;  Ortoa  (1874).    The  city  counuil  under  the  laws  of 

e.  State,   12  Wis.   600 ;  also,  chapter  on  Iowa,  while  acting  as  a  board  of  equaliza- 

Corporate    Offlcem,    ante.      Liability    for  tion,  is  discharging  a  corporate  fnnction  and 

attorney's  fee    under  cliarter  or   apecial  acting  as  a  repretenlative  of  the  city,  and 

■tatutea,    see    Brady   r.    Snpervienra,    2  If  its  action  ia  appealed  from,  ths  city  so- 

Sandf.   8.  C.  R.  460,  affirmed  10  N.  Y.  licitor  is  jnstifiad  in  defending  it  in  the 

<S  Scld.)  260  (1851),  for  reasons  given  by  appellate  court;  for  wbieh   service  he  il 

Oakley,  C.  J.,  in  2  San df.  460  ;  Halsteadtr.  entitled  to  reasonable  compensation,  even 

Mayor,  jcc.  of  New  York,  S  C-omst.  (3  N.  thoogh  the  service  or  the  conipensation 

Y.)  430;  Memphis  «.   Brown,  20  WaU.  be  not  provided  for  by   dty  ordipanee. 

286  (1873):  State  v.  New  Orleans,  20  I«.  Kinnie  v.  Waverly,  42  Iowa,  437  (1876J. 

An.  173 ;  Bright  v.  Hewea,   IB  La.   An.  Extra  eomptntation.     Antt,  tec.  283. 


D.qit.zeaOvGoOt^lc 


3  480  COKTBACIS  FOB  LOCAL  ntPSOVEUENTS.  555 

§  480  (400).  Contrmota  for  Local  ImproT»manta. ' —  A  municipal 
corporation  contracted  with  a  paver  to  do  certAin  work  at  a  fixed 
price,  of  which  it  was  to  pay  one  third,  and  the  owners  of  the 
abutting  property  two  thiids.  It  was  judicially  determined  that 
'  the  proprietOTS  were,  in  law,  liable  to  pay  only  one  third ;  and  it 
was  held,  in  an  action  by  the  paver  against  the  corporation,  that 
it  was  a  warraiUi/r  for  the  remaining  one  third ;  and  it  was  held 
liable  accordingly.*  But  where  the  charter  or  constituent  act  in 
reference  to  improving  streeta  prorides  that  the  ciiy  shall  be  liable 
to  tke  coniraclor  /or  so  fn.uch.  only  of  the  improvement  as  is  occupied 
by  streets  and  alleys  crossing  the  same,  and  that  the  owners  of 
adjacent  lots  shall  be  liable  for  the  rest,  the  city  is  not  liable  for 
the  deficiency  in  case  the  adjacent  property  does  not  sell  for 
enough  to  pay  the  assessment,  and  though  the  owner  be  a  noQ- 
resident^ 

1  Tonnier  n,  Hunicipalitf,  6  La.  An.  against  the  owsan  of  the  pnpertr.  See 
S9S.  So  where  a  city  by  onUoimca  ^-  Uichel  v.  Police  Jnry,  6  Ia.  An.  67  ;  Kew> 
rected  that  a  aeirer  be  eouitnicted,  iedt>  ootab  v.  Samc^  i  Bob.  \a.  23S  ;  Michel 
lug  that  the  action  ww  token  upon  peti-  «.  Same,  8  I^  An.  123 ;  Leavenvorth  e, 
tion  of  a  meyority  of  propeitj  owners,  and  Mills,  6  Kan.  288  (1870);  diBtingaiHbsd, 
the  work  tm  discoatinued.  became  it  ftp-  Casey  v.  Leavenvartb,  17  Kan.  186.  Com- 
peared that  a  minority  had  not  petitioQad,  pare  Beock  v.  Newark,  S8  N.  J.  L.  129. 
the  city  was  held  to  be  liable  to  pay  for  Further,  ae  to  local  impravemeiiU,  see  ohapi. 
the  aerTicea  lA  an  inspector  employed  by  xil. ;  fod,  eeo.  310;  tupra,  eocs.  169,  1S7. 
it  for  the  woil,  on  the  gronnd  that  thera  In  MeiDphis  v.  Browii,  20  Wall.  280 
WMSD  implied  gnannty  that  the  petition  (1873),  it  waa  held  that  nndar  its  charter 
was  sufficient.  Bill  v.  Denver,  29  Fed.  the  city  had  full  power  to  make  paring 
Bep.  Sli.  See  alao  Cronan  0.  Mnnicipality,  contracta,  and  to  pay  either  in  cash  or  in 
6  Ls.  An.  637,  where  by  the  construction  bonds,  or  both,  and  to  guarantee  payment 
of  the  contract,  the  city  waa  held  liable  for  of  the  assaenneut  bille  against  abatten. 
the  whole  expense,  the  proprietors  hsTing  See  also,  Saiton  v.  St.  Joaeph,  60  Ho. 
tefoaed  to  make  payment.  A  contractor  153  (1S75).  Towm  for  tUdrie  Ixghif 
filing,  for  loinij  ^ poieer  in  a  city,  to  be  heldnat  "localimprorements,"  whereths 
able  to  get  his  pay  from  special  assess-  lighting  system  is  uot  owned  by  the  d^. 
meota,  the  city  was  held  liable  to  him,  it  Putnam  v.  Grand  Bapids,  58  Mich.  US. 
being  r^arded  an  guaranteeing  that  it  '  New  Albany  v.  Sweeney  (coostruing 
possessed  the  specific  powers  relied  on  General  Towns  and  Cities  Act),  18  Ind. 
by  the  contractor  for  his  compensation.  245  (1359)  ;  Lucas  o.  San  Francisco,  7 
Maher  r.  Chicago,  38  111.  26S  (1365);  Cal.  163;  Lovell  v.  SL  Pant,  10  Uinn. 
ScoQeld  V.  Coondl  Bln^  68  Iowa,  696  ;  290.  Contracts  with  municipal  corpora- 
Bncroft  e.  Conndl  Blufb,  6S  Iowa,  646,  tions  are  construed  with  reference  to  th« 
But  see  Chicago  v.  People,  48  DL  416,  chartered  or  corporate  powers  of  the  city. 
where  the  Grat  case  is  explained  and  dis-  18  Ind.  24S,  npra. 

tinguuihed.     See  also  Beilly  u.  Philadel-         If  the  mutiicipal  eorporatioa  agrea  unik 

phia,  60  Pa.  St.  467  ;  Sleeper  v.  Bullen,  6  tke  eoHtraOor  to  eclltet  the  aasessmenta 

Kan.   300  (1870);  Chicago  c.  People,  66  from   the  abutting  owners,   a  (ailure   to 

111.  327  ;  Lowden  v.  Cincinnati,  S  Disney  do  so  will  render  it  liable.    Moigan  «. 

(Ohio),  203.    ^gbtot  mUraitor  to  tut  th4  Dubnque,  28  Iowa,  676(1870).    See,  how- 

carpcraUm  where,   in  conaequenoo  of  its  erer.  Beard  o.  Brooklyn,  31  Barb.  (N.  Y.) 

twjrbct,  it  would  be  nngstoiy  to  proceed  142;  Saxton  v.  St  Joseph,  60  Mo.  153 
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§  481  (401).     Contraota  foi   Loeal    dr   PabUa   ImprovwiwntL  — 

A  city  charter  required  the  consent  of  a  majority  of  proptrty-ovmen 
to  make  certain  improvemeata,  which,  when  made,  were  chargeabJe 
upon  the  adjaeent  property.  An  ordinance  provided  that  con- 
tractors doing  such  work  should  look  to  the  adjacent  property, 
and  not  to  the  city,  for  tbeir  pay.  Under  these  circumstances, 
the  city  entered  into  a  contract  with  the  plaintiff  to  grade  a  certain 
street,  the  plaintiff  agreeii^  that  he  should  receive  his  pay  from  the 
adjoining  property.  The  plaintiff  performed  the  work  ;' and,  inas- 
much as  the  adjacent  owners  had  never  given  their  consent  to  the 
making  of  the  improvement,  be  sued  the  city  on  the  amirad,  to 
recover  for  the  work  done;  and  it  was  held  that  the  action  could 
not  be  maintained.' 

(187S);    Suton   v.   Beach,   EO    Ho.   488  the  pnblisliad  notioe,  "  tha  expense  of  th* 

(1872).     A  cnditor  ot  a  municipali^  is  work  to  be  usessed,"  &&,  wu  part  of  the 

oot  obliged  to  wait,  before  he  mea,  nntil  contract,  no  other  proriaion  for  payment 

the  money  can  be  collected  from  the  land-  haring  been  made,  and  that  the  plaintiff 

«wiiei9    benelited,    and    on   whom     the  could  not  nuiuUiD  an  action  against  the 

charter  impoeea  the  eipenae  of  the  im-  city  until  after  the  aaaeaament  and  oolleo- 

proTement    whence    hia    claim    accnied.  tion  of  hia  compeniation,  or  nntil  it  or  iti 

Little  «.  Union  Towneliip  Committee,  40  officers  hiled  to  proceed  with  reasonable 

N.  J.  L.  397.  diligence,  after  the  expense  of  the  work 

^  Leavenworth  «.  Ttankin,  S  Ean.  SG7  was  aacertained,  to  make  and  collect  an 

(1864) ;  Swift  V.  Williamabn^  24  Barb,  acseasment,  and  to  pay  over  money  tbtii 

(S.   Y.)   427  ;   Qoodrich  b.   Detroit,   IS  collected.     Hnnt  e.  Utica,  IS  N.  T.  US 

Hich.  27S  ;  Johnson  ti.  Common  Council,  (1S6S). 

16  Ind.  227;  New  Albany  v.   Sweeney,         £x(mlo/tv«oKry  by  oontractor  against 

IS  Ind.  Sif  ;  Moylan  ».  New  Orleans,  SS  abotter  where  the  work  is  done  in  a  man- 

Ia  An.  S7S.  ner  inferior  to  that  sUpnlated  for  in  th* 

Where  the  eantratlor  Aoi  ofpted  (o  look  contract      Creamer  o.  Bate*,  4S  Uo.  S2> 

ybr  paymmU  to  the  lot  bmt&ted,  or  to  the  (1S72). 

owner,  he  cannot  hold  the  city,  nnleaa  it         Further  aa  to  the  rigJUi  aitd  reeiedie*  of 

may  be  in  caaea  where  the  whole  proueed-  tJu  eontrador,  of  Uie  property-owner,  and 

ing  is  void,  or  the  city  neglect*  its  duty,  the  liabilities  of  the  municipal  eorpora- 

Eeamey  «.  Covington,  1  Met.  (Ey.)  SS>.  tion.      Hemphia  o.  Brown,  20  Wall.  SSO 

The  eniiiact  ia  very  Fally  discnaaed  and  the  (1874);  Smith  •:  Uil«aake«^  IS  Wia.  03 ; 

preTioua  cases  in  the  State  commented  on  Foote  v.  Same,  lb.  270  ;  Bond  v.  Newark, 

in  Craycraft  v.  Snivtgt,  10  Bosh  (E;.),  19  S.  J.  Eq.  876  ;  Fletcher  e.  Otbkosh,  18 

696  [1S74);   Casey  v.   Leavenworth,   17  Wis.  228,  2S2  ;  Palmer  ?.  Stnmp,  29  Ind. 

Ean.  180  (1876)i  Memphis  «.  Brawn  (an  829  ;  McSpedon  e.   New  York,   7   Bocw. 

important  ca«),   20  Wall.    289   (1873)!  (N.  T.)  601;  Edlly  ••  Philadelphia,  SO 

Smith  V.  Hilwaakee,  18  Wia.  B3  (1864)  ;  Pa.  St   467  ;   Wbalen  v.  La   Cnwse,   IS 

Finney  v.  Oabkoah,  lb.  220  ;   Chicago  t>.  Wia.  271  i   Flonmoy  v.  Jeflersonville,  17 

People,  48  IlL  416 ;  Rupport  e.  Baltimore,  Ind.  169 ;  Creighton  •.  Toledo,  18  Ohio 

23  Md.  184  ;  Lonisville  «.  Henderson,  E  St  447  ;  Goodrich  v.  Detroit,   IS  Uich. 

Bnah  (Ky.),  616  (1869).  279;   Buffalo  p.  Holloway.    7  N,  Y.   (S 

A  city  advertised  for  proposals  to  do  Seld.)  493;  Storrao.  Ctica,  17  N.  Y.  104; 

certain  public  work,  and  the  pUintilT  made  Leavenworth  s.  Hills,  6  Kan.  288  (1870)  ; 

proposals,  which  ware  accepted,  withont  followed.  Leavenworth  ».  StlUs^  18  Eau. 

qnalificatioD,  by  as  entry  on  city  recorda ;  GS9  (1874),  and  dintinftniahad   Casey  m. 

and  it  waa  decided  that  the  atatament  ia  LeavanworUi,  17  Kan.  189  (1S76);  Sla^ 
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§  482  (402).  Suna  snbjaot.  —  It  has  been  several  timen  decided 
tiiat  where  the  expeuse  of  making  a  local  improvement  is  not  to  be 
raised  by  a  general  tax,  but  solely  upon  the  property  benefited,  a 
failure  of  the  corporation,  though  it  is  only  the  agent  of  the  owners 
to  be  assessed,  to  discharge  its  duty,  by  making  the  necessary  asacss- 
ment,  or  ita  unreasonable  delay  in  collecting  and  paying  over  the 
money,  gives  the  contractor  a  right  to  recover  his  compensation  in 
an  action  against  the  corporation.  The  cases  on  the  point  are  con- 
flicting.'   The  right  to  a  general  judgment  shonld,  in  our  opinion, 

*.  Bnll«n,  6  Eui.  SOO;  Laniing  >.  Tan  pfa^  v.   Loniarille,   0    Bash   (Kj.),   189 

OotdeT,2iHicli.  ifiS  (1878);  post,  chapter  (1872).      Quantum  nurvit   will    not  lia 

am  Taxation  and  Local    ImproTemanti  ;  againit  a  dtj  foi  materials  fiunished  tor 

tupra,  too.  480 ;   infra,   bcc.  810 ;  Han-  a  pablio  work  nnder  a  ecDtraet  which  !■ 

drick  V.  Weat  Spriugfisld,  107  Ibai.  Bil;  Toid  «i  not  in  confmnity  with  atatntM 

Uayar  v.  Uayor,  Ac   of  Niw  York,  08  raqnlring  mch  coutncta  to  be  made  in  a 

H.  V,  4B5  (187E) ;  Tone  «.  Mayor,  &c.  trf  particular  manner.     Biglet  v.  New  YoA, 

Hew  York,  70  N.  Y.  167  (1877).   Aiaga-  5  Abb.  (N.  Y.)  N.  Caa.  ei.     When  city 

ment  of  contract.    McGubbin  n.  Atobiaon,  not  liable  on    contracta    of    police    and 

12  Kan.  IBS  ;  HcOlne  d.  Philadelphia,  10  achool  boarda,  see  Snitt  v.  New  York,  17 

PhiU.  (Pa.)  S4S  ;  Perkinaon  ■>.  St  Looi^  Hun  (N.  Y.).   (•18;  UUc*  >.   Uiller,  fl9 

4  Ho.  App.  S2S.      When  a  oonti»:toT  re-  lod.  230  ;  Jarvia  r.  Shelby,  02  lud.  367  ; 

ceiTea  aaaaHmeot  UUa  in  payment,  with  Crane  ■>.  Urbana,  2  111.  App.  569. 
the  right  to  Dae  the  name  of  the  ci^  ill         jt$  te  implied  vnmieipal  iiaiilUii,  aee 

filing  liens  againat  the  abutting  ownan^  the  important  opinion  of  the  United  Statea 

ancb  ownera  may  defend  by  questioning  Baprema  Court  in  Louisiana  (City  of)  v. 

the  character  of  the  work  tbongh  they  are  Wood,  102  U.  S.  294  ;  compare  Litchfield 

not  nominal  parties  to  the  contract     Erie  «.  Ballon,  114  U.  B.  190.    St^ra,  leca. 

City  f.  Butler,  120  Pa.  St  874  (1888).  480,  481,  and  note*. 

Ad  ordinance  of  the  city  of  LoaisTille  >  Beard  v.  Brooklyn,  81  Barli.  (N.  Y.) 
ordained  "that  no  contract  ihonld  be  142  (1880),  See  Ooodnch  e.  Detroit,  19 
binding  on  the  city  until  it  ia  approved  Ifich.  279  {1884);  Gumming  v.  Hayot,  tut. 
by  balh  boards  of  the  general  council,  and  of  Brooklyn,  11  Paige  (S.  Y. )  Ch.  SH 
this  shall  be  necenary  to  make  a  eontnict  (I84G}:  Baker  v.  ITtics,  19  N.  Y.  (6Sniitli) 
complete  and  binding  npon  the  dty."  A  826  (18S9) ;  Qreen  v.  Mayor.  Ac.  of  New 
contract  waa  made  for  a  certain  street  im-  York,  6  Abb.  Pr.  (N.  Y.)  608.  See,  gen- 
prorement,  which  waa  signed  by  the  etally,  as  to  aasMnnents  for  public  works, 
mayor,  bnt  was  never  approved  by  both  Doughty  v.  Hope,  8  Denio  (N.  Y.)  240  ; 
boMds,  but  by  one  of  them  only.  If  the  Hanice  e.  New  York,  8  S.  Y.  120; 
contntct  had  been  eieeuted  as  required  People  v.  New  York,  G  Barb.  (N.  Y.) 
by  the  ordinance,  the  contractor  would  48  ;  S  Barb.  SS ;  23  Barb.  390.  Where 
have  been  entitled  to  recover  aga[nst  the  the  cootntetor  agreed  with  the  city  to  take 
»4jacent  property-holders  the  agreed  price,  his  pay  out  of  asMSsnMnts  when  collected. 
It  was  Gonoedad  that  he  could  not  recover  but  the  city  and  its  officers  failed  to  fier. 
against  them,  because  the  contract  had  not  cise  Its  dnty  and  power  to  levy  and  collect 
been  thns  execnted.  He  thereupon  sought  the  ssseMmenta,  it  was  held  that  the  city 
to  make  the  city  liable  for  the  work  done  ;  was  liable  to  an  action  by  the  contractor 
bat  the  Court  of  Appeals,  distinguishing  for  the  damages  for  snch  neglect  of  duty, 
the  case  from  Kearney  ir.  Covington,  1  i  «.,  the  contract  price,  he  having  pet- 
Mat.  (Ky.)  84G,  held  that  no  contract  farmed  the  contract  on  bia  part  R^illy 
binding  on  the  city  was  ever  made,  and  *.  Albany,  112  N.  Y.  SO  (1889),  approving 
thst  he  could  not  recover,  there  having  Gumming  v.  Brooklyn,  tupra ;  Sage  «. 
been  no  tatiGcaUon  of  the  contract    Mnr-  Brooklyn,  89  N.  Y.  189  (1882);  McCor- 
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be  limited,  in  any  eveot,  to  cases  where  the  corporation  can  after- 
wards reimburse  itself  by  an  aaseaament.  For  why  should  all  be 
taxed  for  the  failure  of  the  council  to  do  its  duty  in  a  case  where  the 
contractor  haa  a  plain  remedy,  by  mandamns,  to  compel  the  council 
to  make  the  necessary  assessment  and  proceed  in  the  collection 
thereof  with  the  requisite  diligence  ?  ^ 

§  483  (403).  Same  Biit^eot.  Coiporats  Control  by  ftUpnlatlon.  — 
An  agreement  by  a  contractor  to  execute  a  public  improvement,  undtr 
iht  general  direction  and  gaperviaion  of  a  committee  of  a  city,  makes 
such  committee  —  acting  reasonably  and  honestly,  not  arbitrarily 
and  capriciously  —  exclusively  the  judge,  not  only  as  to  materials 
and  manner,  but  also  as  to  the  time  of  doiug  the  work'     But  where 

tDuk  B.  Brooklyn,  108  N.  T.  *» ;  OalTu-  Bpproreil,  and  it  wm  held  that  Uie  city 

ton  s.  Heard,  G*  Tex.  120.     Where  a  city  ma,  condaded  bj  the  acdon  of  the  offl- 

fnila  to  levy  a  tax,  or  rafow*  to  iuae  tax  eer.     Omaha  v.  Uammond,  94  0.  S.  98 

warrants  in  payment  of  a  contract  for  f^d-  (1876).     A»  to  poaer  of  ijuaieery  to  tor- 

ing  and  improritig  streeta,  and  othcrwiaa  rtetmiitaJceiA  the  engineeior  other  penoD 

neglects  to  proride  meani,  the  city  ii  lia-  whose  decision  both  parties  to  the  con- 

ble,  and  the  contractor  ma;,  fo  an  action,  tract  have  agreed  to  abide  by,  see  Ilail- 

neover  the    amount  dne.      AtchisoD  r.  road  Co.  «.  Veeder,  17  Ohio,  S8G.    Whet* 

Byroea,  22  Kan.  66  ;  Craycralt  v.  Selv«g«,  there  is  a  conditiou  precedent  that  con- 

10  Bush  (Ky.),  696  (1874).      In  prind-  tractor  shall  have  certiAcate  of  peifotm- 

ple  sustaining  the  view  snggested  in  tb«  ance  by  corporatioti.      See   Bowery   Ka- 

tsit  :  Beock  v.  Newark,  88  N.  J.  L.  129 ;  tional  Bank  v.  Mayor,  Ac.  of  New  York, 

post,  chap,  ixiii.,  note.     And  an  opinion  63  N.   Y.  SS6  (187G)  ;  Cameron,  In  rt, 

of  FUld,  C.  S.,  in  A>Kenti  v.  Ban  Fran.  GO  N.  Y.  SOS  (1872).   Condition  precedent 

daco,  16  Cal.  SGG,  S82  (1860);  pal,  chap,  that  payment  was  not  to  be  made  tocon- 

U.,  on  Mandamna.  Where  the  city  ooon-  tractor  nntil  confirmation  of  the  assRsa* 
en  can  only  legislate  in  conjonction  with .  ment,  and  whose  duty  to  have  eonfimiB- 

the  mayor  as   peJt    of   the  law-making  tion  made,  conatmed.   Tone  v.  Mayor,  ftc 

power,  if  the  council  order  local  improve-  70  N.  Y,  157  (1877).     The  contract  be- 

manta  by  a  reaolction  withont  the  signa-  tween  the  contractor  and  the  city  provided 

tore  or  eoncnrrence  of  the  mayor,  and  the  that  the  contractor  ahoald  be  entitled  to 

work  is  done  by  a  contractor  under  snch  payment  when  the  work  was  accepted  by 

antbori^,  he  cannot  recover  of  the  abntter  the  Board  of  Pnblic  Worka,  and  it  was  held 

(Saxton  B.  Beach,  GO  Mo.  188,  1872),  .nor  that  the   contractor,  who    had,   in  fact, 

from  the  city,  it  seems,  where  the  charter  completed  his  work,  might  recover  ottha 

declares  that  the  city  shall  in  no  manner  abutter,  although  a  mqjority  of  the  board 

be  liable  for  local  improvements.      Saxton  rrfused  or  neglected  to  examine  or  Bcce]it 

».  St.  Joseph,  BO  Mo.  IBS  {187B).  the  work.      Neenan  e.  Donoghne,  60  Mo. 

•  Text  approved.     Town  of  Tipton  v.  408  (1872).   It  is  held  that  the  acceptance 

Jones,  77  Ind.  807  ;  see,  however,  Keilly  by  the  city  authorities  of  work  done  under 

«.  Albany,  mpra.  a  contract  for  a  street  improvement  is  only 

'  Chapman  o.  Lowell,  4  Cusb.  (Maaa.)  prima  faeit  evidence  that  the  work  has 
878  (1849),  relating  to  drains  in  the  itreets  been  done  in  substantial  compliance  with 
of  the  city.  Certain  wells  were,  by  con-  the  terms  of  the  contiacL  Gulick  i>.  Con- 
tract, to  be  constracted  nnder  the  super-  Bely,  t2  Ind.  134  (1673);  bat  see  Omaha 
vision  and  to  the  satisfaction  of  a  apeciiio  «.  Hammond,  aipra. 
city  officer  ;  they  nets  si 
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a  'vmtteD  contract  baa  beea  entered  into  between  a  mauicipal  cor- 
poration and  a  contractor,  a  general  provision  of  an  ordinance  that 
the  work  shall  be  done  under  the  directions  of  certain  oEBcers  confers 
no  authority  upon  them  essentially  to  change  or  modify  the  provis- 
ions of  the  contract*  If,  in  a  contract  for  a  public  work,  the  corpo- 
ra(ion  «ni.ployer  reserves  the  right  to  make  alterations  in  the  form, 
dimensions,  or  materials  of  the  work,  the  contractor  is  bound  by  any 
such  alterations  made  in  good  faith ;  but  such  a  clause  does  not  au- 
thorize the  employer  to  aonnl  the  agreement,  or  to  stop  the  work  in 
an  unfinished  state.* 

§  484  (404).  IhridenoM  of  ZndebtednMs;  Hegottable  Bonds.' — 
We  have  elsewhere  discussed  the  power  of  the  legislature  to  author- 
ize the  issue  of  municipal  bonds  in  aid  of  railway  and  other  like 
enterprises,'  and  have  also  considered  the  express  and  implied  power 
of  municipal  corporations  to  borrow  money  and  issue  obligations 
therefor.*  It  appropriately  belongs  to  this  place,  however,  to  no- 
tice more  at  length  the  different  kinds  of  corporate  evidences  of  debt^ 
and  the  rights  and  remedies  of  the  holders  thereof,  and  to  this  gen- 
eral subject  will  the  remainder  of  the  present  chapter  be  devoted 

§  485.  Two  Great  CIbibcb  of  Mnnlalpttl  Svonrltlea :  1.  Ordinary 
Wairaota ;  2.  Ragotlable  Bondi ;  Potm,  Exaontion,  and  Attttbntas  of 
0Bob.  —  It  is  material  to  bear  in  mind  the  different  kinds  of  corpo> 
rate  evidences  of  debt.  These  are  of  two  general  classes.  First, 
there  ta  the  umial  municipal  or  county  warrant  or  order.  These  are 
commoDly  drawn  by  one  or  more  of  the  ofBeers  upon  the  treasurer, 
directing  him  to  pay  to  the  person  named,  or  hearer,  e,  given  sum  of 

>  BoncBteel    v.   VUyta,   in.    of   N«ir  Const.  (K.  T.)  888  (1850).     Bemad;  of 

Tork,  22  N.  Y.  1B2  (ISflO);  Bond  v.  Kew-  oontroctor,   and  measure  of  damages  in 

ark,  4  C.  E.  Green  (IB  N.  J.  Eq.),  37S ;  incfa  a  ease,  considered.     Ih.     It  is  held, 

compare  Omaha  v.  Hammond,  91  C.  S.  in  VermotU^  that  a  peraon  who  has  oou- 

W  (1S76).     Bat  the  anthorit?  of  the  cor-  tracted  wiUi  the  proper  town  ofOcers  to 

poration  may  be  implied  from  its  haTing  build  k  road  cannot  proceed  with  his  con- 

I^   ita  own  act  rendered  extra  materials  tract  after  notice  of  an  appeal,  and  recover 

Deceaaary  to  eonform    the   work  to  the  of  a  town  therefor.     This  decision  is  baaed 

conditions  of   the  contract.      Hessenger  upon  a  constraction  of  the  statute  of  that 

».  Buffalo,  21  N,  Y.  198  {I860);  see,  also,  State  by  which  the  appeal  is  intended  to 

Stuart  e.  Cambridge,  135  Haaa.  102.     Ef-  stay  or  suspend  all  proceediugs  toward 

foot  of  certificate  of  approval  of  a  city  offi-  hnililing  the  road,  and  the  contractor  wa« 

cer  where,  by  the  contract,  thp  work  is  to  bonnd  to  take  hie  contract  nuhject  to  the 

he  done  to  his  approval.    Bond  c.  Newatk,  contingency  of  the  apiiesl  allowed  by  law. 

4  C.  E.  Green  (19  N.  J.  Eq. ),  378.  Tafl  e.  Pittoford,  28  Vt.  286  (1858). 

As  to  reserved  rif^ht  In  diiamtinvt  work         ■  Aiite,  sec.  110  et  aeq.,  and  see  post,  sec. 

•nd  annul  contract.     Biptry  t,  Stw  Or-  Ell  ttttq. 
bans,  2i  U.  An.  21  (1872).  <  Ante,  see.  117  el  mg.;  tupra,  aec  «7I), 

'  Clark  V.  Mayor,  Ac.  of  New  York,  4  not*. 
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money.  The  power  to  issue  them,  &nd  the  mode  ia  vhich  it  ia  to 
be  exercised,  are  usually  prescribed  by  charter  or  statute.  They  are 
vouchers  or  "  necessary  instrumenta  for  cartying  on  the  machiaery 
of  muaicipal  admiuiatratiou  aad  for  anticipating  the  collection  of 
taxes,"  ^  out  of  which  they  must  be  paid.  Tbe  power  to  issue  such 
warrants  or  orders  may,  where  not  expressly  conferred  or  denied,  be 
implied  as  incidental  to  carrying  out  the  objects  of  a  municipal  or 
public  corporation.  Second,  there  ia  tke  mMnidpal  bond,  negotiable 
tn  form,  payable  at  a  future  day,  intended  for  sale  in  the  market, 
issued  under  express  authority  of  the  l^slature.* 

§  486.  Moniolpol  Bonda.  —  Such  bonds,  negotiable  in  form,  not- 
withstanding they  are  under  seal,  are  clothed  with  all  the  attributes 
of  commercial  paper,  pass  by  delivery  or  indorsement,  and  are  not 
subject  to  equities  (where  the  power  to  issue  them  exists)  in  the  hands 
of  holders  for  value  before  due,  without  notice.  Such  bonds  usually 
have  coupons  attached,  which  partake  of  the  nature  of  the  bond,  are 
likewise  negotiable,  may  be  detached  and  held  sepamtely  from  the 
bond,  and  the  holder  may  sue  thereon  in  his  own  name,  without  pro- 
ducing or  being  interested  in  the  bonds  to  which  they  were  originally 
attached.  Such  securities  are  made  to  raise  money  by  their  sale, 
and  this  object  would  be  defeated  if  they  were  subject  to  equities 
(where  the  power  to  issue  exists)  in  the  hands  of  boTia  Jide  holders. 
The  propositions  in  this  section  of  the  text  are  so  well  settled  as  to 
be  no  longer  open  to  question.' 

1  i^  fnuOty,  J.,  in  Vaahnlle  v.  Bay,  tondi),  16  Wall.  B  (IBTS);  Qoold  r.  8t«r- 

19  Wall  468,  477  (187S).  ling,  3S  N.  T.  4M;  b.  o.  I  Am.  Law  Beg. 

*  The    legUlatura    mij    confer   Dpon  (h.  b.)  290,  ■ndii(it«;  Cltrk  v.  Dm  Hoinn, 

mnnicipol  bonds  all  tb*  cbancteriitics  of  10  lova,  199,  218  (ISSS),  and  ca*e(  cjtad; 

commercial  paper,  such  aa  n^UabiU^  White  v.   Bailroad  Co.,   31  How.  S75  ; 

and  protection  in  the  hands  of  innocent  Bank  o.  BmIkmuI  Co.,  S  Ken.  (18  S.  Y. ) 

holders  for  value.    Alvord  e.  Symciue  Sav  GSS ;  a.  o.  i  Duer,  4S0 ;  Bank  e.  Rume, 

inge  Bank,  98  N.  Y.  GS9.  19  N.  Y.  SO  ;  Aarora  v.  West,  32  Ind.  88; 

■  Mercer  County  v.  Hacket,  1  Wall.  Comm'rs  0.  Bright,  18  lad.  98 ;   Barrett 

63  (1863),  denying  Diamond  v.  Lawrence  «.  Schayler  County,  44  Uo.  197:  DeVoM 

Connty,  37  Pa.  St  SS3  ;  Meyer  «.  Mnsea-  e.  Hichmond,  18  Gratt  SS8  i  8.  0.  7  Am. 

tine,  1  Wall  884  ;  Oelpeoke  B.  Dnhuque.  Law    EeR.    [v.   b.)   689;   Lynchburg  t. 

iJ.  175;  Morantr.  Miami  County,  2  Black,  Slaugbter,  75  Va.   67;   Damnt  o.  Io«« 

732  (1862)  ;  Clapp  «,   Cedar  County,  6  County,  Woolworth  C.  C.  B.  69 ;  State  ». 

loH-a,  IS  ;  Moiria  Canal  Co.  v.  Fiaber,  1  HadJKm,  7   Wia.   BBS ;   Clark   e.  Janea- 

Stockt  Ch.   (N.J.)  667(1866);  Ctaigs.  ville.   10   Wia.   136   (1839);   Maddoi  ». 

Vicksbni^,     81    Miaa.   316;   Jackaon   v.  Onham,  2  Met.  (Ej.)  66  (185S);  Kerr*. 

Bailroad  Co..  48  Me.  1*7  ;  8.  a  2  Am.  Cony,  105   Pa.   St  282 ;  Aokley  School 

Law  Beg.  (h.  s.)  685  ;  i.  o.  lb.  748,  aud  District  v.   Hall,   113   U.   8.  ISfi  ;  New 

note  of  Judge  Se^Ut;  Chapin  v.  Rail-  Proridenoa  •.   Halsey,    117   U.   3.    3SS  ; 

road  Co.,  8  Gray  (Han. ),  G75  ;  Lynde  v.  Onbre  v.  Donaldson Tille,  S3  La.  An.  BSB  ; 

Winnebago    County    (Iowa    coart-honM  Mania  «.  Police  Jury,  S2  La.  An.  1031. 
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§  487  (406).  OrdlnuT  Gorpoimtlon  Orden  or  Warrmnto.  —  But 
ordinary  city,  cowUy,  and  town  orders  or  warrants  are  in  Bome  re- 
spects different  from  hands  of  the  character  just  meDtioDcd,  and,  in 
the  author's  judgmeDt,  the  better  opinioD,  aa  well  aa  decided  weight 
of  authority,  ia  that  there  is  no  implied  pow»r  in  the  officers  of  a 
towD,  county,  or  city  corporatioQ  to  issue  warranla  or  orders  which 
ahall  be  free  from  equities  in  the  hands  of  holders ;  that  the  exist- 
ence of  Buch  a  power  is  not  necessary  as  an  incident  to  powers 
ordinarily  granted,  or  to  carry  out  the  purposes  of  the  corporation, 
and  would  be  attended  with  abuse  and  ^ught  with  danger.  Ordi- 
nary warrants  or  orders,  negotiable  in  form,  may  he  made  by  the 
proper  officers  ;  and  in  many  of  tha  States  such  inatnimenta  may  be 

Mnnicipil  bandB   payable  to  beuw  m  thorn  on  their  bonds  psyKble  nt  ft  fiz«d 

DBgotubls  bj  deliTu;.   Owdntr  >,  H&ney,  tiin«.     De  CotiloTa  «.  QalTeatoD,  4  Toi. 

SB  Ind.  17  ;  Fur  «.  Ltodi,  18  Fad.  Sip.  170  (1849);  aee  Underhill  c.  Sonon  Trs., 

177.    Fa*,  aeo.  GIS.  17  GaL  17S ;   Baku  r.  Johnson  Co.,  83 

Coaposa,      Coapont  attached  to  ineh  lova,  IGl ;  pott,  sec.  66S  et  mq. 
bonds  an  MgatiabU,  and  the  holdxr  may         The  ttatuU  of  limilaiioni  commencea  t« 

MM  fAercen  in  bia  own  naaia  withont  being  ran  on  coopons  deCaehtd  from  the  bonds 

intereited  in  or  prodncing  the  bonds  to  and  usf^tiated  sepantslj,  from  the  time 

which    thef    wen    originall;    attached,  the  conpocs  matora,  and  the  opemtion  of 

Thonuoa   e.   Lee   Cauntf,   8  Wall.   827  the  etatute,  in  anch  a  case,  is  not  deTerred 

(ISBS);  Murray  v.  Lardner,  2  WsE   110  nntil  the  maturity  of  the  bonds  to  vhich 

(1894)  ;   Enoi  County  e.   Aspinwall,   21  tha  coupons  belonged.      This  point  has 

How.    fi8e    (18SS]  \   Johnson   d.    Stark  been  expressly  adjudged  by  die  Supreme 

County,  24  111.  7S;  Kenoeha  o.  l^mson,  9  Court  in  Clark  r.  Iowa  City,  20  Wall.  6S8 

Wall.  47S(lseg);  Chicago,  B.  i  Q.  R.  Co.  (1874),  and  the  prior  decisions,  which  had 

V.   Otoe  County,  1  Dillon  C.  C.  R.  838.  been  euppoeed  to  hold  otherwise,  explained 

jbm  ofampont,  Ac,  petL,  sac  G13,  note,  to  mean  ouly  that  when  the  bonds  were 

Jndgionit  in  suit  on  coupons  or  tor  in-  specialties,  the  coupons,  though  detsched, 

terest,   when  a  bar  to  mbsequsnt  suit,  partook  of  the  esma  nature,  end  therefoiv 

Louisiana  State   Bank  «.  OrleuiB  NaT.  the  earae  statnte  of  limitations  applied  to 

Ca,  S  La.  An.  294  ;   Beloit  v.  Morgan,  both  the  ooopons  and  the  bonds ;  that  is, 

7  Wall   619;    Biasell  v.   Spring  Tsllej  if  the  bonds  were  spedaltiea,  so  were  the 

Township,  124  U.  S.  22ft  ;  oompare  Crom<  ooupoiu,  and  the  statute  of  limitations  ss 

well  e.  Sao  County,  96  U.  S.  Gl.  to  sealed  instrumentB,  and  not  the  more 

Aq  action  on  a  coupon  is  not  hamd  in  restricted  statnte  applicable  to  simple  con* 

leas  time  tiun  the  bond  to  which  it  waa  tracts,  applied.      Eenoahs  v.   Lamsoo,  0 

originally  attached.     Kenosha  v.  lAmson,  Wall  477  ;  Lexington  v.  Butler,  14  WalL 

tupra ;  Lexington  v.  Butler,  14  Wall.  2S2  283.     The  statute  also  begins  to  nn  on 

(1871).    Explained,  Clsrk  «.  Iowa  City,  coupons  from  the  time  the;  reepectively 

SO  WalL  G83  (1374).     Hoa  dtcland  <m.  mature,  aWiovgh  Ouy  remain,  attadud  to 

Ring  o.  County,   6  Iowa,  SS5  ;  Bailroad  Uu  bond  which  represents  the  principal 

Co.   r.   Otoe  County,   eupra ;   Wiley  v.  debt     Amy  e.  Dubnqna,  98  U.  8.  470  ; 

Board,  &c.,   11  Minn.   871.      The  better  Saah  «.  Eldorado  Oa,  24  Fed.  fiep.  2S2. 

pnctice,  in  the  author's  jadgment,  is  to  As  to  negotiability  of  coupons  which  aie 

•at  out  in  the   declaration  the  bond  to  due  detached  ftom  bonds  not  dne,  Thomp- 

which  the  conpon  in  auit  was  attached,  or  son  v.  Parrine,  106  U.  S.  S89.      Payment 

to  ollt^  its  legal  aOect  and  recitals.  of  bonds  does   not  extingnieh  detached 

Municipsl  corporations  may  plead  tha  coupons  not  pud.     Bank  v.  Hartford,  Jto. 

Statute  Iff  Hmiiaiioju  in  Mttons  apinst  B.  a  Co:,  8  B.  1.  875. 
VOL.  I.  —  S6 
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transferred  by  delivery  or  indorsement,  and  the  bolder  aue  thereon 
in  his  own  name ;  yet  they  are  not  commercial  or  n^otiable  paper 

in  the  hands  of  holders,  so  as  to  exclude  inquiry  into  the  legality 
of  their  issue,  or  to  preclude  defences  thereto.'  Ordinary  varranta 
drawn  by  one  officer  on  another  officer  of  the  same  corporation  are 
not  bills  of  exchange,  as  such  bills  involve  the  idea  of  two  parties ; 
but  are  orders  by  the  corporation  on  itself,  —  mere  directions  to  the 
treasurer  to  pay  the  amount  to  the  bearer.^ 

'  £iaei7  d.  Maiiaville,  66  Me.  81G  ;  Interest"  may  (neio  hia  own  natne.  In 
Shirk  V.  Fulaakt  Co.,  1  Dillon,  209,  213  VemwjU,  as  to  right  of  holder  of  town 
(1877),  and  cases  ciled  ;  Clark  v.  Du  and  count;  oTdera  to  ane  in  hiB  own  uma, 
Haines,  19  lowB,  199,  211-214  (ISSS),  and  see  Dalrymple  e.  Whittingbam,  26  Vt. 
cases  cited;  Clark  r,  Polk  Connty,  lb.  84E;  compare  Tafl  t>.  Pittsford,  28  Tt 
S48  ;  Hathes  e.  Cameron,  62  Ho.  G04  286,  S89 ;  Hyde  v.  Fraaklin,  2T  Tt  1S5. 
(1876);  People  v.  County,  11  Cal.  170  Bight  of  indontt  te  tm  or  ttifortt  by  ma*. 
(1858) ;  Sturtevant  e.  Liberty,  46  Me.  damvi  in  Au  own  name.  Eellv  r.  Mayor, 
457;  Smith  n.  Cheshire,  13  Gray  (Msss.),  *c..  *  HUl  (N.  Y.),  393;  Clark  b.  School 
S18  (1859)  ;  AndoTor  v.  Grafton,  7  7f.  H.  District,  S  R.  I.  199 ;  Hob*  v.  Oakley,  3 
298  (1S84)  ;  compare,  hoveTsr,  Bank  v.  Hill  (N.  Y.),  265  ;  Commissioners  p.  Day, 
Fsrmiugton,  *1  N.  H,  32;  Daltymple  e.  19  Ind.  460;  Direly  v.  Cedar  FaDt,  H 
WLittingham,  36  Vt.  815  ;  Inhabitants  u.  Iowa,  666  ;  Joslicee  v.  On.  12  Oil  1S7. 
Weir,  9  Ind.  224  (1857) ;  Connenyille  v.  Sututory  fonn  of  aaaignnMint  must  be  ob- 
Connersville  Eydraulio  Co.,  86  Ind.  184  ;  served.  Int.  Bank  r.  Franklin  Co.,  66  Mo. 
School  District  v.  Tbompaon,  6  Minn.  280  106  (1877) ;  po>(,  chap.  zi.  see.  849. 
(1861) ;  B,  F.  Ooodnow  *.  ConimiEsionere,  *  Millar  e.  Thompsoo,  S  Han,  &  Or. 
11  lb.  81  (1865);  Hyde  «.  Franklin,  27  676;  Fairrhild  n.  0|^enBbni^,C.  &B,Co., 
Vt.  185  (1865)  ;  approved,  Taft  e.  Pitta-  15  N.  Y.  837;  Ball  v.  Sims,  23  N.  Y.  B70, 
ford,  28  Yt.  286 ;  HaUtead  v.  Mayor,  S  672 ;  Clark  e.  Polk  Connty,  19  lows,  247 ; 
Comat.  (3  N.  Y.)  430  ;  a.  c.  6  Barb.  21S;  Haaey  t>.  White  Pigeon  Beet  Sogar  Co.. 
The  Floyd  Ac^ptances,  7  WalL  666,  and  1  Doug.  (Hich.)  193 :  Dana  v.  San  Fran- 
reasoning  of  Hr.  Justice  Miller  ;  People  v.  cisco,  19  Cal.  486  ;  Bibb  County  Inf.  C. 
Gray,  23  Cal.  125;  lb.  447;  Hubbard  u.  JoaricM  v.  Orr,  18  Oa.  187.  Unnicipal 
Lyndon,  23  Wia.  674  (1871).  Wan«Dts,  certiRcatea  of  indebtedness  are  not  "bilb 
doly  signitd  and  sealed,  are  prima  faeit  ofcredii  "  oitliin  the  meaning  of  the  pro- 
ralid,  but  open  to  defences.  Commis-  hibitian  (art.  I,  sec.  10]  of  the  National 
sionera  v,  Keller,  6  Kan.  510  ;  Commis-  ConstitntioQ  (Baltimore  v.  Board  of  Police, 
tionetav.  Day,  19  Ind.  640  (16G2) ;  People  15  Md;  376,  1859),  and  poasess  no  ele- 
e.  Johniion,  100  III.  537  ;  ijifra,  sec  602.  menis  of  commercial  paper.  Chandler  s. 
Traru/eree  or  holder  may  titt  in  Ait  oun  Bay  St.  Louis,  67  Miss.  327.  As  a  emtntg 
name.  Emery  r.  Hariaville,  CS  He.  315  ;  vaarrant  is  an  instmment  by  which  the 
Crawford  County  v.  Wilson,  S  Eng.  (7  money,  property,  or  rights  of  a  connty 
Ark.)  214  ;  Clark  v.  Des  Moines,  IB  Iowa,  may  be  sOected,  it  is  «acb  an  one  aa  may 
199  ;  Campbell  v.  Polk  County,  3  Iowa,  be  forged.  State  v.  Fenley,  18  Mo.  44S 
467  ;  Clark  v.  Polk  Conn^,  19  Iowa,  248 ;  (1863).  BequisJtee  of  indictment  in  such 
Int.  Bank  o.  Franklin  Co.,  66  Mo.  106  a  case.  B.  Without  the  sanctioa  of  tia 
(1877)-  Otherwise  in  irnxniAuttiUj.  Smith  county  board  the  clerk  has  no  anthorit; 
V,  Cheshire,  13  Gra.y  (Muss.),  318,  treat-  to  issue,  or  the  treasurer  to  pay  or  noon- 
ing a  toiffa  order,  payable  to  bearer,  aa  torsign,  any  warrant  People  v.  Elopke, 
B  mere  cAow  ia  action,  which  could  not  92  IlL  134. 

be  enforced  in  the  name  of  an  aangtiee.  Bonds  issued  by  the  city  of  little  Rock 

e.  p.  O'Donnell  v.  City,  7  Phil.  (Pa.)  234.  on  bank-note  paper,  engraved  with  vig- 

In  many  of  the  States,  "  the  rati  party  in  ttettes,  in  tiie  similitude  of  buik-lulls,  in- 
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§  488  (407).  Pow«r  to  maks  ui4  Uatw  ETegotlabls  Paper.  —  Bank' 
ing  and  trading  corporations  have  implied  or  incideotal  power  to 

va3/i%  negotiable  paper  ;^  MiA  the  Bame  rule  has,  in  some  caaes,  been 
applied  to  municipal  corporations.  The  ordinary  warrauls  of  such 
corporations,  it  is  clear,  do  not  cut  off  equities,  and  it  is  doubtful 

whether  they  have  an  incidental  pouter  to  make  paper  which  shall 
have  this  effect'  The  subject  haa  been  discussed  in  a  previous 
chapter.' 

tended  to  circuUto  as  money,  ware  held  Orleans,   23  La.   An.   C  {1871  J;  Clukv. 

to  be  illegal  and  void  under  the  legisla-  Dm  Moines,  19  Iowa,  199  (186G)  ;  Dively 

tioD  oT  Arkatuia,  both  b;  th«  State  uid  v.  Cedar  F»11b,  21  Iowa,  BSB  ;  e.  c.  27  Iowa, 

Fedeisl  conrta.     Lindsey  c.  Rattaken,  S3  227 ;  Black  v.  Cohen,  G2  Oa.  631  (1874) ; 

Ark.  ei9  (1S78]  ;  Jonea  v.  Little  Rock,  2S  Cbeeney  v.  Brook&eld,  60  Mo.  63  (1874) ; 

Ark.  301(1S68};  Merchants' Nat  Bank  n.  Hackettatown   aib.    Swackhuner,   87   N. 

Little  Sock,  S  DiUon,  299(1878);  s.  c,  98  J.  L.  191  (1874);  Lncaati.  Pitney,  3  Dutch. 

U.  8.  SOS.     In  the  last-named  case  it  wag  (N.  J.)  221. 

decided  that  this  illegal   money  having  '  McCullongh  v.  Hobb,  6  Denio  (N.Y.), 

been   paid  oat  by  the  city  to  bona  fdi  S07  ;  Stmus  v.    l^agle   Ingurance  Co.,   G 

creditore  Tor  valid   claim*,  and   the  city  Ohio  St  69;  Motte.  Hicka,  lCo».  (N-Y.) 

having  afterwards  called  it  in,  and  by  the  GIS  ;  Attomey-Geaersl  s.  L.  ft  P.  Ins.  Co., 

Bctioa  of  the  municipal  council  acknowl-  9  Fai^  (N.  Y.),  Ch.  470  ;  2  Kent  Com. 

edged  an  iodebtednpss  for  the  amount  to  299;  1   Parsona  N.   ft  B.   165  ;  Ciark  d. 

the  holden  and  promiaed  to  pay  the  same,  Dea  Hoine«,  19  Iowa,  212 ;  ante,  sees.  117, 

it  vaa  liable  on  such  acknowledgment  and  IIS  ;  Lucas  v.  Pitney,  3  Dutrh.  (N.  J.) 

new  promise.     In  Jones  u.   Little  Rock,  321.      Moi)iwet2  on  Corp.   (2d  ed.)  sacs. 

tapra,   the  court  refused  to  interfere  by  350-363.     JW,  sec  507, 

injunction  at  the  instance  of  a  taxpayer  '  Kelley  tr.  Brooklyn,  i  Hill  (N.  Y.), 

to  prevent  that  city  From  issuing  paper  of  2S3  ;  Clark  v.  Dee  Moinea,  19  Iowa,  199 

this  character.  318 ;    Came    n.    Bri^bani,    39    Ue.    SB ; 

Liabiliiy  at  retpecia  Krip  imutd  lo  cir-  Clarke  v.   School  District,  3  R.  I.  199 ; 

euiute  a»  mimiy,     Thomas    .  Richmond,  Goodnow    t>.    Remsey  Co.   Comm'rs,    II 

12  WalL  349  (1870),  and  in  which  the  city  Miun.   81;   Buntoa  v.  Harvey  Co.  Sav 

was  beld  not  to  be  liable.     See  on  this  ings    Bank,  2S  Kan.    S90  ;   Carleton  v. 

subject,  wpra,  sec  443,  note,  sec.   448,  Washington,  S8   Ran.   726:  Little  Rock 

and,  also,  Alleghany  City  v.  McCliukm,  v.  Merchants'  Nat  Bank,  OS  U.  S.  SOS, 

14  Pa.  St.  SI  (1S50);  Jonea  v.  Little  Rock,  citing  and  approving  text ;  ante,  sees.  117- 

SS  Ark.  30]  ;   Millec  e.   Lynchbnr^  20  127.     In   Indiana   the  common-law  doc- 

Gratt  (Vs.)  330  (1871);  Smith  v.  New  trine  that  a  corporation  could  notmakea 

*  The  author's  views  are  expressed  and  departure  from  this  farm  is  no  defence  to 
the  cases  on  tbe  subject  are  referred  to,  an  action  on  the  warrant  Young  v.  Cam- 
ante,  sec.  117  <fse;.>  and  are  approved  in  den  County,  19  Mo.  809  (1SS4).  Aeon- 
Parsons  D.  Monmoutb,  70  He.  262  (1S79].  tract  made  by  a  county  with  another  party, 

StaiutoTji power  "  to imit  eminiy  orderM"  in  which  tlie  county  agrees   to  pay  for 

giVPB  no  authority  lo  iaiu  negoliaiU  boada  lervicea  rendered,  in  county  warrants,  is 

payable  at  a  fiitare  day,   with    interest  in  effect  a  contract  payable  in  money,  and 

coupons  attached.     The  diffierence  is  sab-  la  not  void.     Babcock  d.  Goodrich,  47  CaL 

stantial.     Goodnow  v.  Comm'rs,  11  Minn.  4S3  (1874). 

81  (1865).     County  Comm'rs  p.   Carter,  Express  authority  to  a  city  to  snbscribs 

3  Kan.  115  (I860) ;  Hull  e.  Comity,  12  for  stock,  to  be  paid  for  by  "  errtificaia  of 

Iowa,  142.     Sfofuloiy/in-ni  of  county  war-  loan"   authorizes   it  to   issue   nrgotisbl* 

rants  hdi  lo   be  directory,   and   a  mere  bonds  with  coupons  attached,  such  "cer- 
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§§  489-499  (408).  UablUty  of  Indonn  of  Wurante. — Wamnts 
or  orders  of  a  municipal  corporatioo  for  the  uncoaditional  payment 

promiaaory  Dota  ia  exploded,  and  corpora-  demand  payable  out  of  a  fdiid  over  whicb 

tiom  can  now  make  contract!  intra  triret  ita  charter  givea  a  Imard  of  edacatioa  eon* 

in  writing  not  under  wel.     If  onicipal  and  trot  to  the  ezdiuion  of  the  municipal  olll* 

quati  corporations  can  males  in  a  proper  cen.     Crone  v.  Urbana,  3  IIL  App.  SGB. 

caae  a  promissory  note  (citing  Eetchum  d.  That  public  corpontioni  havs  no  anthoi^ 

BoBUo,  11  N.  T.  366  ;    Railroad  Co.  v,  ity  to  make  and  place  in  market  commer- 

Eranarilla,  15  Ind.  SE>5) ;   a  promiaaory  ciaL  paper  without  ezprera  power.      Sea 

note  of  a  achool  township  in  payment  for  He*itt  d.  School  Diet ,  B4IU.  528;  Bnper- 

builiUng  a  scbool-honae  held  valid.     Shef-  risora  e.  Farwell,  26  lU.  ISl  ;  ClaA  «. 

field   School   Tp.    v.    Andreaa,    66    Ind.  Hancock:  Co.,  27  111.  SOS ;  Hanhatl  0». 

157(13771.    See  DongUsa  D.  Virginia  City,  v.  Cook,  8S  III.  i4  ;  Wiley*.  Silliman, 

6  Nevada  R.,  117  (ISSB),  oa  to  power  to  62  111.  170 ;  Hanliiig  v.  Bailroad  Co.,  66 

make    notes   nolesa   epecially    restricted.  111.  SO;  McWhortorc.  People,  86  HL  2S0; 

Powertofanddebtsandtoiasasnewbonda,  Big  Grove  v.  Wella,  66111.  26S  ;  Williama- 

notea,  or  erideaceB  of  indebtedneaa.     Ga-  port  v.   Commaa  wealth,   SI   Pa.   St.   187 

lena  t>.  Corwith,  IS  111.  12S.    An  action  (1877),  qnoted  ante,  aeca.  120,  121.    .^iitf, 

Munot  be  maintained  against  a  city  on  a  sees.  117-126.     Pod,  aec.  507,  607  a. 


tiGcates  of  loan"    and    " bands"    being  Little  Rock  e.  Btate Bank,  3  Eng.  (S  Ark.) 

conaidered  identicoL     Amey  n.  Allegheny  237  ;  see  Damon  r.  Orauby,  2  Pick.  (Haas.) 

City,  21  How.   (U.   S.)   391  (1880)  ;  see  845  ;  Bandall  v.  Van  Vechten,  IB  Johna. 

Commonwealth  e.  Pittsburgh  (power  "to  (N.  T.)  60  ;  Bank  «.  Patterson,  7  Cranch, 

borrow  money  "),   SI  Pa.   St.   499,  Sll ;  299  ;  Head  v.  Prov.  Ins.   Co.,  2  Ctancb, 

Same  n.  Same,  11  Pa.  St.  278.     Power  by  127.      Where  towns   were  requited   "to 

public   corporations   to   issue    negotiable  purchase "  liquors,  and  the  selectmen  were 

bonds  mav  be  inferred  ^m  the  power  to  indictable  if  they  tidied  to  make  pravision 

tnbecribe  for  stock  in  railniad  companies  for  executing  the  law,  it  wa«  hdd  that  a 

and   to  make   payment  for  it  in  bonda.  town  might  give  a  negotiable  note   for 

Curtiao.  Butler  County,  21  How.  (U.  S.)  liquora  actually  purchased,  and  that  the 

135  ;   Bushuell  v.  Beloit,   10  Wis.   196.  town  could  not  defend  egainat  it  iu  the 

Eipreaa  legislative  authurity  to  a  city  to  hands  of  a  bonajide  bolder,  on  the  gronnd 

tubscribe  for  stock  in  a  railroad  "aa  fully  that  the  liquora  were  sold  in  violation  of 

as  any  individual,"  authorizea  the  issue  1^  the  Ian  of  die  State.    Great  Folia  Bank  *. 

the  city  of  nefjotiable  bonda  in  payment  Farmington,  11  N.  H.  82  (1860).     What 

therefor.    Seybert  v.  Pittsburgh,  1  Wall,  an  indorsee  ia  bonnd  to  inquire  abont, 

(U.  S.)  272  (1863);  approving  Common-  stated.     lb.  12. 

wealth  V.  Same,  11  Fa.  St.  373  ;  Kegels  «.  The  gmtroL  dodrinu  of  Ou  C«a4  in  sec- 
Burlington  (power  to  "borrow  money  for  tiona  486-183  are  coincident  with  the 
anypubliopurpase"),S  Wall.  864  (1366);  views  of  the  United  States  Supreme  Court 
Meyer  v.  Muscatine,  1  Wall.  335;  Mitchell  in  the  caae  of  the  Police  Jnry  v.  Britton, 
e.  Burlington,  4  Wall.  270.  By  resoln-  16  WaU.  566  (1872),  where  it  was  held 
tion,  the  council  antboriied  the  mayor  to  that  county  officen  in  Louitiana,  with  tb* 
borrow  money  of  a  bank,  and  execute  the  usual  powers  of  such  officers,  have  no  ira- 
note  of  the  corporation  therefor,  instead  of  plUd  autkorily  to  imim  ntgotidbU  paptr 
which  heexecut«d  the  Aond  oF  the  corpora,  (bonda  with  coupons),  payable  in  thefutur«, 
tion  under  the  seal  of  the  corporation.  In  to  raise  money  or  to  fund  an  existing  debt, 
an  action  ou  this  bond  by  tlie  payee,  it  which  wOl  cut  off  equities  in  the  bands  of 
waa  held  that  the  corporation  conld  plead  bona  jJde  holders.  Such  a  power  ia  not 
•MS  at  factum,  since  the  act  of  the  mnyor  necewsnly  incident  to  the  power  to  make 
in  eiecuting  a  writing  obligatory  instead  specified  expenditures  or  improvementa, 
of  a  note  did  not  bind  the  corporation,  though  it  may  be  implied  fana  certain 
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of  money  to  a  person  named,  or  order,  or  to  bearer,  have  the  character 
of  negotiable  paper,  so  far,  at  least,  as  to  render  parties  indorsing 
them  liable  as  indorurt} 

§500  (409).  Payment  ud  Cantwllatlon  of  Wairanti. — Pay- 
ment by  the  treasurer  or  proper  officer  of  a  municipal  corporatioD 
of  its  orders  or  warrants  ipso  facto  exUngut^ies  them.  If  lent 
reissued,  or  pat  into  circulation  again  by  the  officer,  after  he  had 
once  obtained  credit  therefor,  they  are  not  valid  securities,  not  even, 
it  seems,  in  the  hands  of  an  innocent  holder.' 

§  501  (410).  Hlght*  and  RemedlM  of  Holdor  of  Wamnta.  — 
A  creditor  of  a  town  is  not  bound  to  receive  an  order  on  the  treas- 
urer, but  may  sue  apon  his  original  cause  of  action.^     But  if  he 

BZiffMB  powere,  u,  for  izample,  the  power         It  ww  held  that  the  defendant  incnired 

to  borrow  money.      After  Btating  other  the  nspoonbilit;  of  an  indoner  of  aegptM- 

iuUnces  in  which  the  power  haa  be«n  Us  paper,  and  that  the  phuntiff  waa  not 

implied,  Mr.  Jnatica  Bradia/,  obcervea :  bound  to  show  the  exiatetice  of  firnda  in 

"Bnt  in  oar  jndgment  these  implicationa  the  city  trsaauiy  anffloient  to  pay  the  war- 

ahould  not  be  encooreged  or  extended  be-  nnts.  and  not  spedaily  appropriated  at 

joudthe Aurinferencaa tob«gathet«dfiinii  the  time  of  its  maturity.    Carapbell  w, 

the  drcamataucee  of  each  caae.     It  wonld  Polk   Connty,   3   Iowa,   467  ;   Hodges  v. 

be  an  anomaly,  jiuti;  to  be  deprecated,  for  Shnler,  23  N.  Y.  114;  Fairchildv.  Ogdana- 

all  our  limited  territorial  boitfda,  charged  bnrgh,  &c.   Eailroad  Co.,  IS  S.  Y.   337. 

with   certain    objacta  of   neoaaaary  local  Compare  as  to  liability  of  indorser,  Keller 

adminiitratioa,    to   become   fountaini  of  v.  Htcka,  S2  CaL  457. 
oommereialissaee,  capable  of  floating  about         '  Canal  Bank  ti.  Superriaon,  6  Denla 

in   the  financial  whirlpools  of  our  large  (N.  Y.),  617  (184S).     In  thia  case  it  waa 

dties."    IJS  Wall.  672-     Bat  ace,  on  this  held  t^t  where,  without  any  ftsadnlent 

point  of  the  incidental  power  of  municipal  intent,  the  holder  of  valid  connty  orders 

corporationa  to  borrow  money,  and  to  issue  exchanged  them  with   the  trcaanrer  for 

commercial  paper,  the  later  caue  of  Mayor  othere  which  wei«  in  bet  paid,  bnt  which 

of  Naahville  n.  Ray,  IS  Wall.  4<S  (1878) ;  had  never  been  allowed  him  in  his  ac- 

anit,  tte.   117  tt  uq.,  and  notw ;   Ster-  oonnta,  the  debt  represented  by  the  valid 

ling  V.  West  FeUciana,   2fl  Ia.   An.   GB  ordera  was  not  eitingaiabed,  and  was  a 

(1874).    Pint,  sees,  607,  607  a.  sufficient  conddentton  to  support  a  set- 

>  Ball  >.  Sima,  23  N.  Y.  G70  (ISSl).  tlement  with  the  county  allowing  it.     Aa 

In  this  case  Ui«  action  waa  Itj  an  indorsee  to  illegal  orders  in   hands  of  bona  fidi 

•gainat  the  defendant  as  indorser  of  the  bolder.      Halatesd  v.  The  Mayor,  he.  of 

following  instrument :  —  New  York,  8  Comat  (S.  Y.)  430,  affirm- 
ing s.  o.  6  Barb.  31S  ;  Mayor  of  Nash- 

MlLWilTKBS,  Ang.  1.  1BB9.  ville  o.  Bay  (important  caae),   IS  'WaU. 

The  treasurer  will,  on   or  befora  tha  468  (1878).     A  municipal  corporaHan  is 

1st  day  of  February  next,  pay  to  the  order  not  liable  for  tha  increased  &ce  value  of 

of  E.  Sims,  fifty  doUan,  <nU  of  caiy  fundM  warranta  which  the  clerk  has  fraadoleutly 

bdottfing  to  tki  eitj/  not  befort  tptduUy  mised  alter  Issuance.     Chandler  v.   Kay 

appropriaUd,  the  aama  having  been  this  St.   Louisa  S7  Mich.  327.      Payment  to 

day  allowed  for  dredging,  and  chargeable  baaier  in  good  faith  exonrratea  the  cor- 

to  the  general  city  fnod.  poradon.     Sweet  v.  Carver  Cki.,  IS  Minn. 

H.  L.  Paoi,  Itayor.  lOS  (1871). 
R.  R.  Ltnoh,  CUrk.  *  Benaoa  v.  Cumd,  8  Oreenl.  (8  He. ) 
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does  receive  such  an  order  he  is  chained  with  the  duty  of  present- 
iDg  it  to  the  treaaurei  upon  whom  it  is  drawn,  or  of  allying  facts 
which  excuse  pieseutmeut,  before  he  can  maiutaiQ  an  action  upon 
it.  Aa  such  an  instrument  is,  in  eSect,  an  order  by  the  debtor  on 
himself,  if  presented  and  payment  be  refused,  the  town  is  liable 
instantly,  and  without  notice  of  non-payment.' 

§  o02  (411).  PrMamption  of  Uabilitr.  —  CouTiiy  and  city  orders 
signed  by  the  proper  officers  are  prima  facie  Hndirig  and  Ugal. 
These  officers  will  be  presumed  to  have  done  their  duty.  Such  ordeis 
make  a  prima  facie  cause  of  action.  Impeachment  must  come  from 
the  defendant^ 

§  503.  Warranta  not  Nogotlable  Paper.  —  Such  warrants  or  orders 
drawn  for  ordinary  municipal  expenses  are  -not  intended  to  have  the 


112;  Willey  t>.  Greenfield,   SO  Me.  462  extingniBhineiit  or  aontioa  of  theorigiiul 

(1S19).      So  uiuapplication  of  a  special  debt.    Qoldachmidt  v.  New  Orleans^  G  1^ 

food  b;  [he  officers  of  i.  manicipal  oorpo-  An.  43S  ;  Short  v.  New  Orlaans,  4  Im.  Ad. 

TadoD   can  defeat  the  right*  of  creditor!  281. 

entitled  to  bs  paid  therefrom.     State  o,         »  Floyd  Co.  Coum'n  p.  D»y,  IS  Ind. 

Pilsbnry,  SO  La.  An.  701.  4S0   (1862)}   Hamilton   o.   Newcastle  t 

1  Tamar  b.   Nobleborongh,   2   Greenl.  D.   R    Co.,   S   Ind.    SG9 ;    LeArenworth 

(2  He.)  131,  where  Mellea,  C.  J-,  says  :  County   Comm'n  «.  Eeller,  6  Kan.   610 

"  No  Bonnd  reason  can  be  given  why  a  (1870) ;  Clark   v.  Des  Hoines,  IS   Iowa, 

towQ  ehonld  be  eobjected  to  the  perplex-  311  (1865);  Cheeney  v.  BrookGeld,  60  Ho. 

i^  of  cceti  of  an  action  before  the  payee  53  (1875)  ;  Connereville  v.  ConnerBTilla 

of  an  order  will  do  hia  dnly  and  reqnegt  Hjdtanlic  Co.,  86  Ind.  184.      Snch  debta 

the  payment.   .   .   .   There  ii  an  implied  "  do  not  stand  on  the  footing  of  thoae  con- 

eugagement    to    conform    to  established  tnctedaaier  a  tpedBlemidUiiMt^  grata  of 

usage,   and  present    the   order  for  pay-  poioer,"     Comm'rs  v.  Day,  supra;  People 

Dient."     Benson  d.  Caniwl,  tupra ;  Pease  v.  Mead,  24  N.  Y.  114 ;  antt,  chap.  ix.  aac. 

t>.  Comisli,  IS  Me.  (1  Appl.)  191  (1841).  213  ;  rapm,  sec  487.   Coonty  warrants  an 

An  action  cannot  be  maintained  on  war-  valid  iOBtmrnenta  only  when  the  board  of 

rants  drawn   on  a   mnnicipal    treaanier,  supervisors  had  legal  anthority  to  issoa 

witboat  allegation  and  proof  of  their  prea-  them,  or  to  contract  the  obligation  on  which 

entatJon  to  him,  or  of  facta   which  will  they   were  founded,  and  are  not  landing 

excuse  the  presentation.      Central  v.  Wil-  when   isaned  in   violation   of  law  or   in 

coien,  S  Col.  C66  ;   East  Union  n.  Kyui,  fnlfilment  of  a  contract   that  the  board 

86  Fa.  St.  4GB.     As  to  mode  of  present-  was  prohibited  from  making.     Sea  casea, 

ment.   Steel  v.  Davis  County,  2  G.  Greene  gitpra,  in  this  not«  ;  Sanit  St«.  Uarie  k 

(lows),   469;  CampbeU  ■>.   Polk  Coont;,  T«n    Dnaan.    40   Hich.   439;   J^ectaa 

8  Iowa,  467.     Where  the  payee  has  ac-  Connty  «.  Arrighi,  Xi  Miss.  668  ;  Nash  v. 

ceptedcoonty  orders  for  a  debt  against  the  St.  Paul,  11  Minn.  174;  People  v.  Flagg, 

county,  and  has  parted  with  such  ordets,  17  N .  Y.  689 ;  Brady  a.  New  Tori,  20 

he  cannot  sne  the  connty  for  the  orif^nal  N.  Y.  312  ;  Hague  v.  Philadelphia,  48  Pa. 

debt    Crawford  County  v.  Wilson,  2  Eng.  528.      A  law  craaliiig  the  lialulity  <A  a 

(7  ArL)  214  (1846).      See  Allison  v.  Ja-  county  is  a  eondltjon  precedent  totheez- 

niata  Connty,  GO  Fa.  St.  SGI.     An  unpaid  action  of  payment  from  the  eotint;.    Bos 

and  dishonored  warrant  on  the  corporation  ii.  Pegg,  7  Nev.  23  (1871). 
treMuret  is  not,  prima  fndt  at  least,  an 
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qualitiet  of  eommercial  paper,  but  are  instrameDts  aatborized  for 
convenient  use  in  conducting  tbe  curreut  and  ordinary  business  of 
the  corporation  and  as  a  means  of  anticipating  its  oidinaiy  i-evenue. 
It  would  overwhebn  muoicipalitiea  with  ruin  to  hold  that  such 
warrants  or  orders  have  the  qualities  of  n^otiable  paper,  especially 
that  quality  which  protects  au  inuocent  holder  for  value  from 
defences  of  wbioh  be  has  no  notice,  actual  or  constructiva  All 
boldera  of  sucb  warrants  or  orders,  even  whea  payable  to  order  or 
bearer,  stand  in  the  shoes  of  the  payee,  and  their  rights  and  remedied 
are  often  essentially  different  from  those  of  the  holders  of  authorized 
negotiable  municipal  bonds.  Such  is  the  sound  doctrine,  and  such 
ifl  the  doctrine  of  the  authorities  almost  without  exceptioa' 

Without  express  authority  from  the  legislatoie  a  mumicipality 
earmot  discount  its  warrants  to  its  creditors  so  as  to  make  them 
equivalent  to  cash,  or  issue  warrants  for  more  than  the  sum  act- 
ually due  the  claimant ;  and  as  to  the  excess  they  are  void,  and 
tbe  holder  will  be  treated  only  as  the  equitable  assignee  of  tbe 
valid  l^al  claim  of  tbe  payea' 

§  504  (412).  ]>ef«iioM.  —  A  municipal  corporation  is  not  estopped, 
after  a  warrant  upon  its  treasury  has  been  issued,  to  set  up  the 
defence  of  ultra  vires,  or  fraud,  or  want  or  failure  of  cxmsideraticm? 
And  it  may  maiataiu  a  hiU  in  equity  to  cancel  warrants  illegally 

>  CaTToU  Co.   Sup.   B.    0.  a.    {ntttnre  York,   S  N.  Y.  430  ;  Brown  v.  Ctioa,  2 

of  wurants  uid  remedy),   18  Wall.  71;  Birb.  (N.  Y.)  104;  Anthony  v.  Adams, 

Shirk  «.  PolaBki  Connty,  i  Dillon,  209,  1   Met.   (Mass.)  2S6.     The  allowance  of 

21S  (1877),  and  cates  cited  ;  Clark  n.  Des  a  claim  by  a  coont;   board   ia   not   final 

Hoima,  IB  Iowa,   196;   Mayor  of  Naah-  and  conclunve.     Such  allowance  iAprima 

viUe   t>.    Bay,    IS    Wall.    4eS ;    United  /new  endence   of  the  cortectneu  of  the 

State*  •.  MiUer  County,  4  Dillon,   23S  claim  ;  "  but,"  aays  Kingmart,  C.  J.,  "  tUr 

(1878).  arttlement  of  an  accnunt  hy  the  county 

*  Shirk  V.   Pnlaiki  County,  4  Dillon,  board  is  not  more  sanreiL  than  a  aettlement 

208   (1877):   Goyne  .«.    Ashley  County,  made  by  individuala."   The  conrt  therefore 

Z\  Ark.  562  (1873);  Bauer  v.  Franklin  held,  and  properly  >o,  that  the  allowance  of 

County,  fil  Mo.   SOS   (1873).     "The  fla<  a  claim  by  the  connty  wag  not  an  lufjwitea- 

gtant  aboaea,"  which,  aa  Wagner,  J.,  says,  tion  in  Uie  sense  that  it  would  conclude 

in  tbe  otue  last  dted,  would  follow  any  the  coan^  u  to  the  amoant  allowed  when 

otherdoctrine,  are  well  eiemplifin]  in  Shirk  aned  npon  the  warrant  drawn  in  puranance 

V.  Pulaski  Connty.    Foster  «.  Cnleman,  10  of  inch  allowance.      Comm'rs  o.  Keller,  6 

Cal.  278  ;  CUrk  e.  Des  Moinea,  19  Iowa,  Kan.  610  ;  Nashville  «.  Ray,   18   Wall. 

199.  468  (1873):   Shirk  v.  Pulaski  County,  4 

■  Thomas  «.  Richmond  (scrip  to circn-  Dillon,  209  {1677)iCheeney  c.  Broohfield, 

late  as  monoy),  12  Wall.  349  (1870);  Web-  00  Ho.  5S  (1876):  fod.  chup.  xiiii.    Wnr- 

Bter  County  V.  Taylor,  19  Iowa.  117  (18Q6);  ranU  may,  it  seemfl,  be  uniriniu.     Clark 

Clark  V.  Dea  Moines,  Jb.  199  ;  Clark  e.  «.   I>ea  Hoinea,   rupra;    poft,   aec.   506, 

Polk  Tonnty,  Pi.  248  i  Hodfren  r.  Bntfalo,  note. 
SDralo  {N.  T.f.  110;  Halstead  o.  New 
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issued.*     Taxpayers  may  enjoin  the  iasoe  of  ill^al  warrants  or 
scrip.' 

§  505  (413).  F«T«bl«  oat  of  k  ParUoolu  Fnnd.  —  If  by  law  a 
particular  claim  U  to  be  paid  out  of  a  special  fund,  a  warrant  or 
order  issued  thereC'or  should  be  made  payable  out  of  such  fund ;  if 
made  payable  from  the  treasury  generally  by  the  officers  issuing  it) 
the  corporation  is  not  bound  by  tlieii  act.'  An  order  or  warrant; 
concluding  with  the  words  "  and  charge  the  same  to  the  account  of 
Uuion  Avenue,"  is  payable  out  of  the  particular  fund  indicated,  and 
is  not  a  claim  against  the  corporatioD.*  But  the  distinction  must 
be  observed  between  orders  payable  out  of  a  particular  fund,  and 
those  which  evidence  a  general  corporate  liability,  but  are  directed 
to  be  charged  to  a  particular  account." 

1  PuLuki  CoQn^  D.  Lincoln,  4  Gng.  IT  Am.  Law  Beg.  r,  a.  101 ;  poit,  no. 

(9  Ark.)  820  (18*8);  Wobster  Coonty  «.  914,  B31,  923. 

Taylor,  19  laws,  117  ;  Paris  Tp.  Tn.  g.  >  Tippecanoe  Co.   Comm'n  >.  Cox,  t 

Cbeny,  8  Ohio  St.  564  (ISBIJ);  Glanten-  lod.  403  ;  OimpbeU  v.  Polk  Conntj,  49 

bury  V.  McDonald,  44  Vt.  450  (1872).   In  Mo.  214  (1872) ;  Boro  r.  PhilUps  Coun^f, 

Uiatittippii  board  knoirn  as  the  board  of  4  Dillon,  Sie,22S(1877),  (!iIingt«xti;ioii; 

police  are  authorized  bj  law  to  audit  and  ohap.  xz. 

allow,  apou  due  proor,  all  dumi  againat         *  Lake   v.    WiUiamBbai;gh,    4    Denki, 

the  county  ;  and  counties  in  that  State  GSO  (1S47),  remedy  of  holder  diicuned; 

cannot  be  sned  dinctly.     The  action  of  distinguished  from  Kelly  v.  Ujyor,  &«.  of 

the  board  in  allowing  clainu  for  mattera  of  Brooklyn,  4  Hill  (N.  Y.),  S8S ;  and  «ee 

county  charge,  and  in  ordering  warranta  McCuUongh    o.     Brooklyn,     23    Wend. 

to  issue  therefor,  ia  final  and  conclusive  on  (N.   Y.)   458;   Cujlar  f.    RocUeal«r,   IS 

the  county,  in  the  absence  of  fraud,  antil  Wend.  (N.  Y.)  185  ;  Argenti  b.  San  Fran. 

it    is    rereraed   or  vacated.      Carroll  «.  Cisco,  Ifl  Cal.  25G,  and  note  rema^  of 

Board,  *e.,  28  Miss.  (8  Cuah.)  88  (18S4).  Pidd,  C.  J.  ;  Martin «.  San  Francisco,  /S. 

But  the  weight  of  authority  ia  otherwise.  286 ;   Kingsberry  t>.   Pettis  Co.,  48  Mo. 

Shirk  B.  Pulaski  County,  4  Dillon,  209  207(1871).    An  iastnunent  in  this  form ; 
(1877).    EfedofUmingiteiBonUrt/iiriitd.  Dbcmibkb,  Bl,  1888. 

ae    Clark   ..    Des    Mmnes,    IS    Iowa,  ^      .  Bromr%   »*•     To  the  C5^ 

199  ;  Chemung  Canal  Bank  «..  Chemung  Treasurer.     Pay  A.  L.  or  order  11600  for 

Co.  Sup.,  6  Denio  (N.  Y,),  517  :  I>ake  •.  ^^^^  ^^  j   „j  ^,j„^  f^  B^^^  j^ 

Trastpps.  4  Denio  (N.  Y.),  620;  Shil%  o.  ,„_,__„»  4o. 

Pulaski  County,*  Dillon,  209  (1877).    On  "™^  -^  3.T.,Uayor. 

warnmte  or  ordera  the  daltUe  of  limilalioru  A.  o!  S.    Clerk. 

does  not  begin  to  run  until  payment  i« 

denied.      Jnatioea  of   Bibb  Co.   Inferior  fftld,    1st    Negotiable,  and  not  payable 

Courti..OrT,13aa.lS7a8E2).  SeeCarroll  out  of  any  special  fund.    2d.  The  corpora- 

11.  Tiahamingn  County  BoanJ  of  Police,  28  tion  wasnot  discharged  by  faUure  to  preaent 

Miss.     88;    Ds    Cordova    v.    Galveston  and  give  notice,  no  daniaga  or  injury  being 

(bonds),  4  Tei,  470  ;  Eenoaha  e.  Lamson  sustained  in  consequence  of  the  omission. 

(coupons),  9  WaU.  478;  tupra,  wc.  487,  KeUey  i..  Brooklyn,  4  Hill  (N.  Y),  SCS 

note;  Baker  e.  Johnaon  C-ounty,  88  Iowa,  (1843);  Bteel  o.  Davis  Oonnty,  8  O.  Greene 

151.     In  Nebraika,  county  warrants  ars  (Iowa),  469  ;   Campbell  «.  Polk  County, 

not  within  the  limitation  statutes.    Brewer  S  Iowa,  487. 
«.  Otop  County,  1  Neb.  378.  *  Clark  r.  Dea  Moinea,  19  Iowa,  189, 

»  Colbnm  •- Chattanooga,  Tenn. ;«. 0.  »22j  Bdward*  on  Bills,   148;   Pease  «. 
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§  506  (414).  IntorMt  oa  Corpont*  lnd«bt«anMs.  —  The  rale  in 
reapeot  to  iiiieral  on  debts  against  mtmicipal  corporations  does  not 
ordinarily  differ  from  that  which  applies  to  individuals}  Under 
the  MisEOori  statute,  pioviding  geneially  that  creditois  shall  be  al- 
lowed interest  at  the  rate  of  six  per  cent  per  annum,  &c.,  it  is  held 
that  county  wairanta  drav  interest  after  presentment  to  the  treasury 
and  refusal  of  payment  hy  the  treasurer,  the  court  r^arding  the 
general  statute  as  to  interest  broad  enough  to  embrace  all  debtors, 
counties  as  well  as  individuals.'  But  in  Illinois  it  is  held  that  the 
debts  of  municipal  corporations  are  payable  at  the  treaaury  of  the 
body ;  that  ioteiest  on  coupons  —  that  is,  interest  on  interest  —  can- 
not be  recovered,  unless  there  be  a  special  {^reement  to  that  effect, 
since  such  corporations  are  not  named  in  the  act  regulating  interest 
The  court  remarks :  "  Whatever  power  these  corpoiationa  may  pos- 
sess to  contract  for  the  payment  of  interest,  in  the  absence  of  any 
express  l^slatioa  on  the  subject,  we  are  of  opinion  that  their  in- 
debtedness, in  the  abeeace  of  such  agreement,  does  not  bear  inter- 
est* If  such  inatraments  (coupons)  could  in  any  event  draw  interest 
without  an  ezpreaa  agreement,  it  could  only  be  after  a  proper  de- 
mand of  payment  Until  a  demand  is  made,  such  a  body  is  not  in 
default  They  are  not  like  individuals,  bound  to  seek  their  creditors 
to  make  payments  of  their  indebtedness."  *    The  general  and  aonnd 

Cornish,  19  He.  191 ;  Campbell  v.  Folk  18  Wis.  S67.     If  Qoder  authority  to  irans 

Co.,  8  low*,  407  ;  Union  Co.  Comio'rs  s.  bDnds  with  «ight  percent  interrat,  bondi 

Huon,  6  Inil.  97  ;  Baysrqne  tr.  San  Fran-  be  issaei  drawing  twelre  pet  cent,  the; 

eiaco,   1  McAll.  C.   C.  R.   17S ;  Boll  v.  are  Telid  and  bear  Intereat  at  the  atata> 

Bims,  2S  N.  T.  670 ;  Hontagne  v.  Honn,  tory  rata.     QniDcr  ".  Warfiald,  86  IIL 

12  WU.  G99.     Id  an  action  on  a  countj  SI7.     Utury.    That  usury  can   be  pr«d- 

arder  payable  oat  of  the  three  per  cent  icated  of  a  sale  or  iasae  by  a  cnrpom- 

fond,  "  as  tait  as  the  same  shall  aociiie  to  tion  of  its   securities,    see    Danville  v. 

the  eonnty,"  It  muM  bt  alUgtd  that  the  Sntherlin,  20  Oratt.  (Vl)   BUS   (1871); 

county  has  received  money  from  the  epeei-  Lyuehbaig  d.   Norrel),   20  Oratt.  (Va.) 

fiofond  named  applicable  to  tie  oider  in  001(1871) ;  Clark  v.  DeBHolDe8,I91owa, 

•alt,  or  that  the  order  was  f^udnlantly  199.      May  be  made  payabU  vaMdt  Oi» 

drawn  npon  a  Amd  in  vhich  the  county  SaU.    Heyer  e.  HtucKtdne,  1  Wall.  884  ; 

bad  no  assets.     Union   Co,   Comm'ra  ».  Hsddoz  t>.  Onham,  3  Het  (Ey.)  98. 
MasoD,  e  Ind.  97  (1SG7).     See  chapter  on         >  Sooth  Park  Commlsnoacis  v.  Dim- 

Handamns,  pott.  levy,  91  111.  19 ;   Pekin  v.  B^ynolda,  SI 

I  Ijingdon  r.   Cartleton,   80  Vt.   28B  HI.  629 ;  People  v.  Salomon,  61  III.  68  ; 

(action  on  book  account).  Chicago  v.   People,   S6  JU.  8S7   (1870); 

'  Bobbins  v.  County  Court,  S  Ho.  B7  Chicago  v.  Allcock,  86  HI.  364  ;  Cook  v. 

(1881);    State   v.    PadAc,   81    Ho.   166  South  Paik  Commisdanera,  SI  111.  116. 
(1876).     In  Imaa,  coupon!  on  oonnty  and         *  PeUn  r.  Reynolds.  SI  111.  629  (1868); 

city  bonds   are   held    to  draie   inlered.  a.  P.  Chicago  o.  People,  66  111.  337  (1870); 

Bogers  v.  Lee  County,  1  Billon  C.  C.  B.  People  v.  Tazewell  County,  22  111.  147 ; 

B29.    Bee  EvaniTille,  &c.  R.  Co.  n.  Evant-  Johnson    e.   Stark   County,   24   HI.    76. 

ville,  15  Ind.  396  ;  HoUm(^woTtb  v-  De-  Bnt  if  made  payable  at  a  place  other  than 

troit,  3  HeLeta,  472;  Pniynv.  Milwaukee,  the  treasury,  the  bonds  are  not  void,  bnt 
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view,  however,  is  that  coupons  when  due  are  re^aided  as  in  Uie 
nature  of  an  independent  claim,  and  draw  simple  interest,  and  only 
simple  interest,  unless  otherwise  expiessly  provided,  from  the  date 
of  maturity.^ 

§  507.  Implied  Powwr  to  boiroir  Money  and  Uene  Commerolal 
or  Negotiable  Paper  ooneldered.  —  Much  conflict  of  opinion  has 
existed  in  the  American  courts  touching  the  implied  power  of  pub- 
lic and  municipal  corporations  to  issue  commercnat  or  negotiable  in- 
struments, that  is,  instruments  free  from  equities  in  the  hands  of 
innocent  holders  for  value.  In  respect  of  public  or  quasi  corpora- 
tions, such  as  counties,  &c.,  as  distinguished  from  municipal  cor- 
porations proper,  the  general  current  of  authority  is  against  the 
proposition  that,  as  ordinarily  organized,  they  possess  aay  such  im- 
plied power.  And  the  power  is  not  incident  to  the  authority  to 
make  specified  expenditures  oi  to  make  local  improvements,  but  it 
may  be  implied,  where  there  is  nothing  to  rebut  it,  from  other 
powers,  such  as  the  express  power  to  borrow  money,' 

But  in  view  of  the  more  complex  and  diversified  powers  usually 
conferred  upon  chartered  or  municipal  corporations  proper,  there 
has  been  a  stronger  tendency  on  the  part  of  the  courts  to  hold  that 

only  this  proTigioa  in  them.     Sherlock  ti.  tdoti  in  the  official  paper,  to  present  the 

Winnetko,  68  III  530  (1873).     Fott,  nee.  aame  for  payment,  and  that  interest  woald 

51^  note.    Iq  Madison  County  v.  Bartlett,  cease  artar  a  certaio  day.     It  did  not  appear 

I  Scam.  (2  111.)  67,  it  was  held  that  coun-  that  plaintiff  knew  of  auch  pablication, 

ties  were  not  liable  to  pay  interest  on  their  though  duly  made.     It  wai  held  that  tha 

ordera  or  varrants,  not  being  named  in  city  waa  liable  for  interest  on  tbe  watnutt 

the  statute  regulating  interest,  and  the  owned bypUintifT down tothetimeof their 

eommon-lan  not  allowing  it  to  be  recov-  presentation.      Bead  v.  BuBalo,  74  S.  T. 

ued.     Bo   in   Pennsylvania.     Allison  v.  468.    Hor  can  it  set  up  in  bar  of  an  action 

County,  60  Pa.  8l.  S61.     In  that  State  to  recover  a  debt  due  from  i^  that  it  was 

a  conn^  ia  not  suable  on  ita  warrants,  but  onoe  willing  and  offered  to  pay  it ;  nor 

suit  must  be  on  original  claim.    lb.     In  can  it  atop  intereat  upon  its  obligationt 

0*40  coupons  due  semi-annually  have  been  by  publishing  a  notice  in  a  newspaper  that 

held  to  bear  intereat  after  maturity.     TVil.  such  interest  will  cease  after  a  certain  date, 

•on  r.  Neal,  23  Fed.  Rep.  129.     In  Cali-  when  the  warranta  bear  intrrest.    Ji.;  tee, 

fornia   when   no  proririon    is  roads  for  also.  Hummel  v.  Brown,  24  P*.  3t.  Sll. 
interest,  both  municipal  bonds  and  their         '  Svpra,  sec  48fl. 
coupons  bear  interest  after  maturity  at         «  Police  Jury  «■  Britton,  16  WalL  568 

the  rate  fixed  by  law,  whether  the  coupons  (1872).    Tha  ordinary  powora  possessed  by 

are  detached  or  not.     Nash  v.  El  Dorado  counties,  as  agencies  of  the  SUte  in  the 

County,  24  Fpd.  Rep.  252 ;  piM,  chap.  xi.  administration   of  public  afiaira,   do  not 

A  city  inauod  warrants  or  orders  on  its  give  the  incidental  authority  to  issue  nego- 

treasurer,  payable  when  funds  should  be  tiable  bonds  and  coupons.     See  Lynde  v. 

collected  therefor  from  certain  lal  sales,  Winnebago  County,  18  Wall.  6. 
with  interest.     The  funds  being  collected         Distinction  between  jnMie  and  miMtei- 

the  common  council  ordered  the  treasurer  pal  eorpot«tions,  in  the  sense  referred  to 

to  notify  holders  of  wuranta,  by  puUica-  ia  tlw  text,  see  anU,  seo*.  22,  G4,  68,  88. 
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snch  corporations,  as  usually  existing  in  this  coontry,  have  an  inci- 
dental or  implied  power  to  issae  commercial  securities.  The  line 
of  argument  is  subBtatitially  this :  Trading  and  comfiiercial  corpo- 
rations have  this  pover  as  an  incidental  means  of  effecting  their 
objects,  why  not  municipal  corporations  as  well  ?  Municipal  corpo- 
rations are  clothed  with  large  powers,  which  natorally,  if  not  neces- 
saiily,  oblige  them  to  nse  credit  or  to  create  debte;  therefore,  if 
they  may  create  debts,  they  may  borrow  the  money  to  pay  them ; 
and  if  they  may  borrow  money,  they  have  the  incidental  power  to 
do  like  other  borrowers,  namely,  give  a  negotiable  bill,  note,  or  bond 
therefor.  The  whole  aigument  is,  in  our  judgment,  unsound.  It  is 
true  that  in  this  country  private  business  corporations  are  usually 
considered  to  have  the  incidental  power  to  borrow  money  or  give 
negotiable  paper  as  an  evidence  of  their  indebtedness,  but  in  Eng- 
land it  b  held  that  express  power  is  necessary  to  enable  even  rail- 
way corporations  to  draw,  indorse,  or  accept  bills  of  exchange.'  But 
admit  Uiat  the  American  doctrine  is  otherwise,^  and  that  it  is 
rightly  so,  still  there  is  no  resemblance  between  private  and  public 
or  municipal  corporatioua  in  this  regard.  '  The  latter  are  simply 
agencies  of  government  They  are  not  oi^anized  for  trading,  com- 
mercial, or  business  purposes.  They  have,  in  general,  but  one  mode 
of  meeting  their  liabilities,  and  that  is  by  taxation,  aild  it  is  upon 
this  resource  that  creditors  must  be  taken  to  rely.  For  hundreds 
of  years  in  England  snch  corporations  have  existed,  without  it  ever 
being  contended  that  they  could,  without  express  authority,  issue 
commercial  paper.  Private  corporations  are  much  more  vigilant 
and  watchful  of  their  interests  than  it  is  possible  for  public  or  mu- 
nicipal corporations  to  be.  The  frauds  which  unscrupulous  officers 
will  be  enabled  succeaafully  to  practise,  if  an  implied  and  unguarded 
power  to  issue  negotiable  securities  is  recc^ized,  and  which  tha 
corporation  or  the  citizen  will  be  helpless  to  prevent,  is  a  strong 
argument  against  the  judicial  establishment  of  any  snch  power. 
And  the  argument  is  unanswerable,  when  it  is  remembered  that  in 
ascertaining  the  extent  of  corporate  powers  there  is  no  rule  of  safety 
but  the  rule  of  strict  construction  ;^  and  that  such  an  implied  power 
is  not  necessary,  however  convenient  it  may  be  at  times,  to  enable 
the  corporation  to  exercise  its  ordinary  and  usual  express  powers, 

'  Sea  obwrrations  otSfUi,].,  in  Bate-  and  Bills,  1BG  ;  avU,  tec  4BS;  Desmond 

man  v.  Mid-Walea  Railvar  Co.,  Law  Sep,  t>.  JefTenoD.   19  Fed.   Bep.   4S3,  holding 

1  C.  P.  GIO  (1886).     Antt,  aeo.  48S.  that  a  power  to  pnrcboM  propert;  —  tarn 

*  Stmtton  V.  Allen,  IS  N.  J.  Eq.  939  ;  fire-eDgine  —  implies  power  to  iasne  ikeg»> 

HcCnUaugh  V,  Hoca,  5  Danio  (N.  Y.),  tiaWe  bonds  tor  the  pnrpoae. 
567  ;  Straus  v.  Ea({le  Ins.  Co.,  C  Ohio  8t  ■  Ante,  sees.  S9,  SO,  91. 
G9i  2  Kent's  Com.  23S;  1  Fanons'  Sotea 
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or  to  cany  into  effect  the  poipoaes  for  which  the  tiorporation  u 
created. 

§  507  a.  Bame  ntt^aot.  Tba  Antliot^  Conolnalmw.  —  We  regard 
as  alike  unsound  and  dangeroua  the  doctrine  that  a  public  or  munic- 
ipal corporation  possesses  the  implied  power  to  borrow  money  for  its 
ordinary  purposes,  and  as  ineidentai  thereto  the  power  to  issue  com- 
mercial securities,  that  ie,  paper  which  cute  off  defences  when  it  is 
in  the  hands  of  a  holder  for  value  acquired  before  it  is  dae.  The 
cases  on  this  subject  are  conflicting,  but  the  tendeucy  is  towards 
the  view  above  presented.  The  opinion  of  Mr.  Justice  Bradley,  in  a 
case  before  referred  to,'  evinces  a  thorough  comprehension  of  the 
whole  question,  and,  in  our  judgment,  is  soaud  in  every  proposition 
it  advances,  and  must  become  tbe  law  of  this  country.  TIUs  view 
Is  confirmed  by  the  almost  invariable  legislative  practice  in  the 
States  to  confer,  when  it  is  deemed  expedient,  upoD  mnnicipalities 
and  public  corporations,  in  exjtras  terms,  the  power  to  borrow 
money  or  to  issue  negotiable  bonds  or  securities ;  and  it  is  of  in- 
strumeDts  thus  authorized  that  we  now  proceed  to  treat  It  is  an 
nndispnted  doctrine  that  the  power  of  public  and  municipal  corpo- 
rations to  subscribe  to  the  stock  of  railway  companies  and  to  issue 
boods  therefor  must  be  expready  conferred.'    The  Supreme  Court  of 

<  The  M&yor  d.   Vxj,   19  W*]L    478  and  theuaneof  boniUinp^meDtUierefoT, 

(1S73).      It  ia  difficult  to  nnderatand  on  im  HcClure  n.  OxTord,   94  U.  S.  429 

what  groaod  tho  dlaasntiiig  judges  in  tbia  Andersoa  Count;  «.  Bos],  113  C.  8.  227 

case  rsguded  the  corpontlon  wominitH  Crawc.  Oxford,  IISC.  El  SIB.    Touumn. 

"  niigotiahlc    securities  of  •    coinitiercial  Ke11ey«.  Milan,  127  V.  9.  ISO;  b-c.  below, 

character."     The  caeee  are  almoat  oniTorm  21  Fed.  Rep.  842;   Taylor  tt.  Ypeilanti, 

to  the  effect  that  mch  instrumenta  do  sot  lOS  tJ.  S.  flO  (where  by  the  Tote  aDthoni- 

partake  of  the  natnre  of  connnercial  paper,  ing  a  eahaeription,  consent  was  gtven  npon 

except  that  by  naage  and  cuatom,   and  certun  condition*).     Sibnuka:  Bead  n, 

Bometiinea  by  legislatiTe  enactment,  they  Plattsmonth,   107   U.  S.   GSS  ;   Stat«  «. 

pass  by  delivery.     Birt,  sec.  S09.  Babcock,  19  Neb.  230;  8.  o. /i  2SS.     Aa 

*  The  cases  on  tUa  point  are  collected  to  liability  of  cmntttfin^ttranbaforbandi 

In  sen.    161,   note.     See  fnrtbar  on  this  iisned  byj>r«iiu(«and  the  remedy  inanch 

■abject,  ante,  eeo.  117  «t  aeg.  cases,  see  Darenport  v.  Connty  of  Dodge, 

PaHiealaTSlatulaCinat'nud.   lUinoit:  105  U.  B.  SS7  ;  Blair  t>.  Cnming  Cocnty, 

Harter   b.    Eemochsn,   103   U.   8.   662  ;  111  V.  8.  8S3  ;  Rosenbaum  «.  Baner,  120 

approved  Pan*  e.  Bowler,  107  U.  8.  629 ;  U.   8.   460  ;  Nemaha  Coiuity  v.    Prank, 

Eankakeev.  ftnaLlfe  Tna.  Co.,  IDS  U.  B.  120  17.  8.  41.     Infra,  sec.  COS.     OaZ^fin-' 

IMS;  Prairie  e,  Lloyd,  97  IlL  179  ;  Wind-  aia:   Liebman  v.  Son  Francisco,  S4  Fed. 

•or  V.  Hallett,  97  111.  304  ;   Donglas   n.  Bap.  70S.      MittouH!  OgdtD  v.  Daviess 

NUntic  Sar.  Bank,  97  IlL  228.    £a<utu.-  Connty,  103  U.  8.  634  ;  Upton  >.  Bogcm 

Lewit  v.  Barbour  Co.  Comm'n,  lOG  U.  S.  Loc.  Works,  lOS  U.  S.  BSS.    JVno  Fort:  .- 

7S9 ;    Bard  c.   Angnsta,   SO    Fed.    Rep.  Thompson  o.   Penioe,   108  V.   8.   SOS ; 

90S.       For   constmction  of  the  general  approved  Sams  v.  Same,  lOS  U.  8.  589 ; 

itatiite  of  Kaniat  concerning  the  labscrip-  Bed  Bock  d.  Hpnry,  lOS  U.  S.  69S.   Zoin'ii- 

tion  by  rooDidpalitiea  for  stock  of  nOroads  mta:  Ball  e.  New  Orlaua,  19  Fed.  Bep. 
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the  United  StBtea  has  repeatedly  adjudged  that  the  giant  of  power 
to  a  municipal  corporatioo  to  appropriate  moneys  in  aid  of  the  con- 
struction of  a,  raikoad,  where  the  power  is  accompanied  with  a 
provision  directing  the  levy  and  collection  of  taxes  to  meet  such 
appropriation,  and  prescribing  no  other  mode  of  payment,  gives  no 
power,  bat  excludes  it,  to  issue  n^otiable  bonds  in  payment  of  such 
appropriation.^ 

§  508.  Taxation  limited  to  PnbUo  PoipoaM;  Wbat  are  Snob; 
Aid  to  Railways ;  Bond*  to  ba  paid  by  Taxation,  for  Wtaat  Pnrpoaes 
antlioiUed. — After  the  nomerous  jadgments  of  courts  of  the  highest 
authority  to  that  effect  it  may  be  r^;arded  as  a  settled  doctrine  of 
American  lav  that  no  tax  eon  i«  auihorized  by  the  legtslatiav  for 
any  purpose  which  is  essentially  private,  or,  to  state  the  propo- 
sition in  other  words,  for  any  but  a  pvhlic  purpose?  What  is  a 
pnblic  purpose  may  not  always  be  easy  to  determine;  but  when 
determined,  it  constitutes  the  boundary  of  the  power  of  taxation. 
Whether  taxation  to  aid  in  the  building  of  railways  owned  by 
private  corporations  is  taxation  for  a  public  purpose  is  a  question 
which  has  been  decided  by  the  courts  of  last  resort  in  almost  every 
State  in  the  Union,  and  by  the  Supreme  Court  of  the  United  States.* 
Although  the  doctrine  of  the  constitutionality  of  such  taxation  haa 
been  vigorously  combated,  still  it  must  be  admitted  that  the  great 
preponderance  of  the  judicial  judgments  has  been  on  the  side  of  the 

S70(aBpeciiJlawreUciDgtoNeKOTleaiia).  aid  a  company  in  improvuig  the  water- 

A'abavia:   Wintera   v.   Montgomery,  U  power  of  the  river  for  the  purpone  of  pro* 

Ala.  4QS  («p«ctal  law  relatiiig  to  Mont-  pelling  pulilic  griaMnills,  held  to  be  itsiMd 

gomery).  to  aid  ta  coustmcting  a  "  work  of  iotenial 

'  Claiborne CoDD It e.  Brook*,  111  U.S.  improTement,"  within  the  meAiiiitgof  the 

tO0,40«;  Well* «.  Pontotoc  Co.  Sap.,  103  itatute   in   qaeetion.       BUir  «.   Coming 

U.  9.  flSI,  SSS  i  Ogdea  «.  Daviem  County,  County,  111  U.  S.  308.     AlUer  as  to  steam 

lb.,  SSI,  639  ;   CoDcoid  s.  Bobinion,  131  griet-mUU,  Oabome  v.  County  of  Adanu, 

U.  8.  166  {1888).  106  U.  8.  181 ;  s.  o.  109  D.  S.  1 ;  see  and 

*  Loan  Ahoc  «.  Topeka,  20  WaU.  efiS;  compare  Township  of  Burlington  v.  BeM- 

Curtie  s.  Whipple,  24  Wia.  8G0 ;  Whiting  ley,  B4  TT.  3.  SIO ;  putt,  aec.  T3S,  and  casta 

V.  B.  1  F.  K.  Co.,  2B  Wis.   167  j  Allen  v.  died  j   Cooley    on   Taxation,    chap.   It., 

luhab.  of  Jay,  SO  Ue.   IZi ;  JsnUna  *.  ■  ■  where  the  pnrposea  for  which  taxes  may 

Andover,  lOS  Han.  M ;  Lowell  o.  Boeton,  be  laid  "  are  ennmemted,  and  ClaatTsted 

111  Uase.  IGl ;  Pnj  v.  Nortbem  Libertiea,  fay  the  at^ndicated  cases. 

81   Pa.   8t   68  ;    Mayor  of   New  York,  »  Autt,  weot.  168,  167  ;  Bogeis  e.  Bnr- 

In  n,  II  Johna.  (N.  Y.)  77  ;  Camden  r,  lington,  8  Wall.  664  ;  MarshaU  Co.  Sap. 

Allan,  2  Datch.  {».  J. )  SB8  ;  SharpleM  >.  t>.  Schenck,  G  Wall.  772,  779  ;  Olcott  v. 

Mayor  of  Phila.,  SI  Pa.  8t.  117;  Hansons.  Fond  dn  I^cSnp.,  IS  Wall.  678;  Burling. 

Vernon,  27  lowi,  17  ;  Cooley  Const.  Lim.,  ton  &  Mo.  Biver  B.  Co.  d.  Otoe  &i,,  16 

13&,    176,    2I« ;   Parkenbnrg  v.   Brown,  WalL  667  ;  Citizens'  Bav.  &  Loan  Aswo. 

106  U.   S.  1B7  (manufaetories)  ;   aty  of  p.  Topeka,  20  WalL  666  ;  Pine  Grove  Tp. 

EnMla  v.  Hr.Nab,  67  Ala.  G8S.      In/ra,  v.  Talcott,  19  WaU.  686  (1878). 
MO.  610.    Bonds  inoed  under  a  statute  to 
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competency  of  such  legislation,  in  the  absence  of  special  constitu- 
tional restraint.'  And  therefore  the  legislature  may  authorize  sub- 
scriptions by  municipalities  to  the  stock  of  railway  corporations,  or 
donations  to  them,  and  provide  for  the  payment  of  such  subscrip- 
tions or  donations^  by  the  issue  and  sale  of  the  negotiable  bonds  of 
the  muDicipality.  But  a  statute  which  authorizes  the  issue  of  bonds 
to  be  paid  by  taxation  to  aid  certain  individuals  or  classes,  or  in  aid 
of  the  manufaditring  enterprise  of  individuals  or  private  corpora- 
tions, is  void,  this  being,  within  the  meaning  of  the  rule,  a  private, 
as  distinguished  from  a  public  purpose,  although  in  a  remote  or 
collateral  way  the  local  public  might  be  benefited  thereby.'  The 
execution  of  the  powers  of  local  government  and  administration  or> 
diuarily  conferred  upon  municipal  corporations,  such  as  improving 
highways  and  streets,  constructing  water-works,  gas-worlts,  markets, 
preserving  the  public  health,  and  the  like,  are  of  course  public  pur- 
poses ;  and  upon  legislative  authority  being  given,  negotiable  bonds 
may  be  issued  therefor.  What  will  constitute  sufficient  authority 
for  the  issue  of  such  bonds  will  be  considered  further  on. 

§  509.  Different  CIubob  of  Bonda  ;  Implied  and  Bxpresa  Paw«r  to 
Isane;  Recitals;  Mode  of  Pleading.  —  Negotiable  securities  of  the 
kind  here  referred  to  have  been  issued  by  municipal  eorpoTOtiont 
proper  (generally  under  an  express  power  to  aid  railways,  or  for  gas- 
works, water-works,  or  specified  local  improvements,  but  sometimes 
under  an  implied  power) ;  and  iy  counties,  usually  under  express 
power  (generally  to  aid  railways,  or  for  public  buildings,  bridges, 
or  improvements*) ;  and  hy  organized  townships  which  are  parts  of 

'  In  Piae  Grove  Township  «.   Talcott,  or  doiia.tioiu,  or  loaiia  of  credit  to  privnta 

19  WnJl.  658,   877,   Mr.  JuBtica  SiBaytu  corporetiona.     Cleburne  b.  Gulf,  Coiorado, 

taya  that  sach   leginlatian  haa  been  bus-  &  S.  F.  By.,  08  Tei.  4fi7  ;  anU,  sec.  157. 

tained   in    nineteen    out   of  twenty-one  *  Authority  to  borrow  money   "to  be 

States.       As  respects   legislative   ponrer,  expended  in  developing  the  nafurof  odnnt- 

dorvttioru  txiA  auliscriptionB  forelock  stand  lageao/adiy/ormanii/aeiuring puTpoteg," 

on  the  Banu  ground.     Town  cf  Qneena-  does  not  warrant  the  isaue  of  bonds  M  a 

bui?  0.  Culver,  19  Wall.  SS  (187S|.  donation  to  an  individual  to  aid  in  devel- 

If  it  be  allowable  to  judge  of  a  l^al  oping  the  water  power  of  the  city.     One 

principle  by  its  fruita,  the  dissenting  and  who  holds  sach  bonds  with  notice  of  the 

minority  jndges  on  this  question  will  find  facts  cannot  recover  npon  them.     Ottawa 

much  to  confirm  the  conviction  that  their  v.  Caicy,  lOS  C.  8.  110 ;  imU,  tec.  ISl. 

views  were  sound.     But  it  is  useless  to  *  in   Hvervl  of  the   States    power  is 

fight  that  battle  over  again  ;  it  has  been  given  to  municipalities  or  counties  to  iaane 

fought  and  lost.      All  that  is  left  is  the  bonds  to  aid  works  of  "  interaal  impntc- 

contemplation  and  contrast  of  what  might  mtnt."    And  under  this  generic  term,  the 

have  heea  and  what  is.  qaestion  has  arisen.   What  arr  works  of 

»  Wood  V.  Onford,  97  N.  C.  227.     The  internal   improvement  f       The   Supn-me 

Conltitution  of  Texas  prohibits  municipal  Conrt  of  Alabama,  in  defining  the  phrase 

corporotions  from  toaking  appropriations  "internal  improvements, "  says  :  "When 
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coQQties,  ander  express  authority,  and  usuallj  as  a  means  of  aiding 
the  construction  of  railways ;  and  6y  school  districts,  under  express 
power,  to  raise  money  to  erect  achool-houaes.  In  some  of  the  West- 
em  States,  counties  have  been  l^islatlvely  made  the  agents  for 
the  inhaHtania  of  runtrincotporaied  townships,  and  in  Missouri  for 
"strips  of  territory  "  to  issue  bonds  in  the  name  of  the  county,  but 
to  be  paid  out  of  the  property  within  the  specified  township  or  des- 
ignated  territorial  limits  or  strip  of  country.*  Keference  is  made  to 
this  subject  here  in  order  to  observe  that  where  the  bonds  or  securi- 
ties are  issued  under  an  express  power,  the  legislative  act,  being  the 
only  source  of  the  authority,  measures  and  limits  the  power  it  con- 
fers,' and  the  same  principle  applies  to  the  instruments  issued  under 

int«nwl  Iiiipri>Tem«iil«   ander  Bute  *a-  Co.  p.  ColEu  Connt;,  4  ITeb.  450(IS76)i 

thoritj  are  apoken  of,  it  ia  nniTersall;  s.  0.  3  Cent.  Ldv  Jour.  287 ;  infra,  sec. 

Duderatood  that  worka  within  the  States  SIO,  and  note. 

by  which  the  public  ere  aapposed  to  be         In  Mmlana  it  ia  held  that  the  legtala- 

benefited,  are  intended  ;  luch  as  the  im-  tnre  may  antboriie  the  creation  of  county 

proTemesta  of  highways  and  channela  of  indebtedneae  for  public  roade.     Wilcoz  b. 

travel   and  commerce."       Wetumpka  v.  Deer  Lodge  Co.,  2  Mont.  T.  67*. 
Winter,  28  Ala.  BflO.  l  Construction  ot  the  Mitaonri  Unmukip 

The  legislattire  of  NeiTadca  paaied  an  railway  aid  act  of  March  SS,  166S,  and 

act  "  That  any  connty  or  city  in  the  State  the  rights  and  Temadiee  of  the  bondholder. 

of  Ntbraska  is  bet«by  authorized  to  issue  Jordan  n.  Cass  Co.,  B  Dillon  C.  C.  R.  185; 

bonds  to  aid  in  the  constractiou  of  any  Same   r.   Same,   I±   245  ;    Washburn  v. 

tmilroAd  or  othw  work  of  infenuU  imprnM.  Cass   Co.,   Id.  351;  Harshman   v.    Bates 

maU,  to  an  omount  to  be  determined  by  County,   Id.   ISO  ;   92  U.  S.  BSB  (1875) ; 

the  county  commissionera  of  aach  county,  a.  c.  8  Cent.  Law  Jour  SS7,  referred  to  at 

ot  the  city  council  of  anch  city,  not  ei-  largo,  infra.    Construction  of  Kanaa*  Ifgia- 

ceeding  tea  par  cent  of  the  assessed  valoa-  lation.    Thayern.  Montgomery  Co.,  8  Dil- 

tioD  of  all  taxable  property  in  aojd  county  Ion  C.  C.  R.  8S9,  and  note, 
or  dty,  prwided  the  county  oommiaaioners         Preuinii  bondt,  nipra,  tea.  E07,  note, 
or  city  council  shall  Srat  aabmit  tbe  ifuea-         *  Thnaapower  toissue  bondsof  91000, 

tion  of  issuing  bonds  to  a  vote  of  the  le^  each  bearing  interest  at  six  per  cent,  will 

Toteraof  said  county  or  city,  in  the  manner  not  authoriie  the  iasna  of  bonds  of  a  dif- 

prorided  by  chapter  \%.  of  the  Kevised  ferent  amount  and  at  a  greater  rate  of  in* 

Statutes  of  the  State  of  Nebraika  for  anb-  terest^  aa  eight  per  cent.     Taxpayers  of 

mitting  to  the  people  of  a  county  the  Milan  v.  Tennessee  Central  R.  R,  Co.,  11 

question  of  borrowing  money."    Sesaion  Lea,  82B.      A  power  to  subscribe  to  the 

Laws  of  18S9,  page  92.     Under  this  act,  atock  of  a  railroad  a  certwn  sum  "  payable 

a  county  and  a  precinct  isaaed  bonds  to  in  not  exceeding  four  years  by  lonnal 

build   a  bridge  acroas  t^a  Platte  River,  assessments,"  and  sathorizing  the  isane  of 

and  on  an  application  by  a  taxpayer  to  bonda  in  anticipation   of  the  collections, 

restrain   the    collection   of   taxes    levied  held   not  to  warrant  the  issue  of  bonds 

to  p«y  inteteat  on  such   bonds,   the  3n-  payable  in  ten  years.     Norton  p.   Dyers- 

preme  Court  of  Ifebraikn,  eonstruing  the  barR,  137  C.  S,  180.     In  this  case  it  was 

aboTe  act  in  the  light  of  the  legislation  of  contended  that   the  town  should  be  held 

the  State,  held  thatainii^  was  a  work  liable  aa  upon  non -negotiable   bonds   or 

of  "  internal  improvement  "   withto   the  notes,  treating  the  issue  of  the  negotiable 

metfning  of  the  etatute,  and  that  under  the  bonds  aa  an  excsas  of  authority  only,  and 

power  to  aid,  the  county  might  itself  con-  not  invalidating  the  loan  as  agreed  upon, 

struct  the  bridge.     Union  Pacific  Railroad  Bat  the  court  said  :  "  It  is  a  sufficient 
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statotoiy  authority  by  any  of  theae  classes  of  corpoTotioiis,  or  quati 
corporationa.  Bat  in  respect  to  all  these  ooipoiations  and  fptaii  cor- 
porations, except,  possibly,  municipal  or  chartered  corporations 
proper,  tbeie  is,  we  suppose,  no  solid  ground  to  contend  Uiat  they 
have  any  inherent  or  general  power  to  issue  commercial  securitiea, 
and  the  true  doctrine  is  that  they  can  only  do  so  by  virtue  of  ex- 
press Legislative  authority,  which  mutt  exist  in  fact  and  which  ought 
regularly  to  be  recited  in  the  bond.  And  in  respect  to  monidpal 
or  chartered  corporations,  our  opinion,  as  shown  in  a  preceding 
section,  is  that  they  also  have  no  such  inherent  power,  and  no  power 
whatever  except  so  far  as  conferred  expressly  or  by  fair  implication. 
This  is  an  important  principle ;  Eind  it  results  therefrom  that  there  ia 
no  presumption  in  favor  of  the  power  to  issue  such  securities,  espe- 
cially on  the  part  of  quasi  corporations ;  and  it  would  seem  to  follow 
that  if  the  bonds  of  municipal  or  public  corporations  contain  no 
recital  as  to  the  authority  for  their  issue  or  their  purpose,  there 
ia  no  presumption  in  favor  of  their  validity,  and  it  devolves  on 
the  holder  to  aver  and  show  by  evidence  aliunde  that  the  bonds 
were  issued  for  some  purpose  authorized  by  statute.  And  hence, 
also,  as  a  matter  of  jiUadiv^,  the  authority  or  power  to  issue  the 
bonds  in  suit  ought  to  appear  on  the  face  of  the  declaration,  or 
by  some  recital  in  the  bonds  made  part  thereof;  that  is,  it  should 
thus  appear  that  they  were  issued  for  some  purpose  authorized  by 
statute.' 

ttuirer  to  thii  pn>pofltioit  to  my  tlut  diu  Mode  of  pUading  iefeita*.    Thetdetof 

■nit  w  brouKbt  tolel;  for  a  recovery  upon  the  aentrai  unM  in  asmmptU  in  St&t«* 

the  bonds  and  coupons,  and  no  question  where  tluit  mode  of  pleading  ii  yet  allowed, 

growing  oat  of  the  liability  of  the  town  for  puta  in  iwue  the  queitiob  of  the  tnthority 

the  tnlKcription  to  the  stock  can  be  in-  of  the  offioen  to  inne  the  bonda  and  the 

quired  into  in  this  mit"  (o>ui  jidtt  of  the  plaintiff,  bat  preaomp- 

■  Thayer  o.  Montgomery  Co.,  8  Dillon  tively  the  plaintiff  ia  a  holder  for  Taloe 

C.  C.  R.  389,  and  note  ;  Konnard  v.  Cius  before  maturity,  without  notioe  j  the  con- 

County,   76.   1*7 ;  Naahrille  B,  Bay,   19  twry  muat  be  ahown  by  the  dafendaot. 

Wall.  i88.  Chambers  Comity  e.  Clews,  SI  WaU.  817 

Modtofdedaringmbrndtamdetntpmu.  (1874);  Pendleton  County  v.  Amy,  IS 
Kennard  o.  Can  Connty,  3  Dillon  C.  C,  Wall  297.  Special  plea  arrooeonaly  held 
E.  1*7,  and  cases  cited  in  noto  on  p.  160  ;  bad  conaidared  as  amonnting  to  the  geu- 
Thayer  r.  Montgomery  County,  tvpra.  A  eral  issue ;  and  as  the  erroneoua  ruling 
decUration  on  bonds  afpunst  a  municipal  was  harmlcM,  the  judgment  waa  not  rn- 
corpomtion  having  no  general  authority  Tcrsed.  lb.  Answer  denying  that  plain- 
to  issue  commercial  paper,  to  be  suffloient  tiff  is  the  ounwr,  holder,  or  bearer  of  the 
on  demurrer,  must  show,  either  by  aver-  conpons  in  suit  good  on  general  demorra-. 
ment  or  in  the  copies  of  the  bonds  an-  Pendleton  Ooonty  e.  Amy,  13  WaU.  297, 
nexed,  that  the  defendant  bad  power  to  Pmof  of  exeeuUm  of  bond  when  denied 
Issue  them.  It  ia  not  anBcient  to  all^e  nnder  oath.  Under  the  legislation  of  AU 
generally  that  it  bad  fiill  power  and  an-  abama,  mom  tunmtptit  doea  not  inTolre  the 
thority  to  exooato  the  bonds.  Hopper  v.  Jactvm  of  the  bonds.  Chambera  County 
CoringtoD,  118  U.  a  1*8.  >.  Clews,  81  WalL  817  {1874).    Corpora- 
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§  510.  BtldgM  as  ^Vorka  of  loteriMl  ZmprovMnent ;  Talldltr  of 
Bonds  iMoed  tb«r«for.  —  la  many  States  negotiable  securities  have 
beeD  issued  under  statute  provisiona  authorizing  the  maMjig  of  inter- 
nal improvemejits.  In  a  case  in  the  Supreme  Court  of  the  United 
States  ^  the  question  arose  as  to  whether  a  toll-bridge  wot  a  work  of 

tion  nuf  plead  nil  difet  uid  no*  e*  ,  >  Dodge  Co.  Comm'ri  v.  Ctundler,  BS 
/adum.  Grand  Chute  ».  Winagar,  IG  C.  B,  205  (1877).  Worla  of  vOrmal  ivf 
Wall.  355  (18721.  DeTence  of  non  at  pravemmt  dtfined.  Fremont  BuililiD^ 
/advm  nutaintid.  CoLec  d.  Geburae,  181  Assoc  v.  SlierwiD,  S  Beb.  48  (1877);  Bur- 
C.  S.  162  {tSS9).  Here  the  itatate  pro-  lington  Tp.  v.  Bvoale;,  S4  U.  8.  310 ; 
Tided  for  the  iaaue  of  bondi  hy  cities,  and  Qaemasy  c.  BurliDgton  Tp.,  4  Dillon,  372 
directed  that  inch  bonda  Atruld  be  ngned  (1B77) ;  Lewis  v.  ShermaD  Co.  Comm'rB,  S 
by  Ht  mayor,  and  by  him  forwarded  to  the  Fed.  Uep.  266;  emit,  sec  500,  Dot«.  Iti  ilie 
Comptroller  of  the  State  for  regietration,  opinion  of  the  eonrt  in  The  Connty  Cotn- 
and  a  city,  by  proper  ordinance,  authorized  m'ra  r.  Chandler,  mpra,  it  ia  aaid  :  "In 
the  issue  of  bonds  for  iTBter-workt.  The  approaching  the  solution  of  these  ques- 
bonds  wen  dated  Januraiy  1,  1SS4.     The     tions,  tbe  first  ini^uiry  tbat  naturally  pne> 

term  of  the  mayor  then  in  ofBce  expired  seat*  itself  is,  tehrelhtr  a  toU-brvlge,  like 

in  April  foUoviug,  and  he  was  eucceedisj  tihat  referred  to,  ii  a  jniilie  bridgt,  nnd 

by  a  new  officer.     Id  July,  1881,  the  com-  hence  a  vork  of   ntternal    improvemetit. 

man  council,  by  resolution,  requested  the  And  ire  cafi  hardly  refrain  from  eipresa- 

ei-mayor,  whose  name  had  been  engraved  ing  surprise   that   there   shoald   be   any 

on  the  coupons,  to  sign  the  bonds.     H«  doubt  on  tbe  subjed      What   wm   the 

did  so,  adding  the  word  "Mayor"  stter  bridge  built  for,  if  not  fit  for  public  use! 

his  signature,  and  forwarded  the  bonds  to  Certainty   not    for  tbe  mere    purpose  of 

the  Comptroller,  who  duly  refpstered  them,  spanning  tbe  Platte  BlTer  as  an   arcbt- 

In  an  action  upon  coupons  brooght  by  a  tectaral  ornament,   however  beuntira)   it 

bma  fidt  holder  for  nlue,  the  Supreme  may  be  aa  a  work  of  art ;  nor  for  the  pri- 

Court  oF  the  United  States  held  that  as  the  vste  use  of  the  common  council  and  tlieir 

statute  provided  for  the  signing  and  for-  rsmilies  ;  nor  even  for  the  eiclueive  use  of 

warding  of  the  bonds  by  the  mayor,  tKt  the  citizens  of  Fremont.     All  persons,  of 

mayor  at  Uu  Hme  of  sigiting  was  the  only  whatever  place,  condition,  or  quali^,  are 

officer  having  power  to  sign  and  forward  entitled  to  use  it  as  a  public  thoroughfare 

them,  sod  that  tbe  city  could  not  designate  for  crossing  the  river.     The  fact  that  they 

any  other  peraon   to   act  in   his    stead,  aro  reqnired  to  pay  toll  for  its  use  does  ncrt 

"Bmafide  parchascrs  of  mnnicipal  bonds  affect  the  question  in  the  slightest  degree, 

must,"  said  the  coort,  "take  the  risk  of  Turnpikes  are  public  highways,  notwith- 

the  official  character  of  those  n-ho  execute  standing  the  exaction  of  toll  for  passing 

them."    The  city  is  not  estopiied  from  on  them.     Railroads  aro  public  highways, 

defendiog  npoa  the  facts,  and  these  facta  and  are  tbe  oaly  works  of  internal  improve- 

establiaheditspleaofnonest/acfum.    This  ment  apecially  named  in  tbe  Act;  yet  no 

case  is  controlled  by  the  principle  of  An-  one  can  travel  on  them  vrithout  paying 

thony  V.  County  of  Jssper,  101  U.  S.  8B3,  toll.    Railroads,  turnpikes,  bridgfa,  ferries, 

and  is  to  be  distinguished  from  Weyanwega  are  all  things  of  public  concern,  and  the 

V.  Ayling,  B9  U.  S.  113,  and  is  held  to  be  right  to  erect  them  is  a  public  right.     If 

■nslogons  to  Amy  e.  Watertown,  No.  1,  it  be  conceded   to  «  private   individual 

180  U.  S.  301.  or  corporation,  it  is  conceded  as  a  pnblic 

Benudy  at  laa.     A  corporation  cannot  franchise ;  and  tbe  right  to  take  toll  is 

be  relieved  egainit  its  bond  in  equity  if  granted  as  a  compensation  for  erecting  the 

the  ground  for  relief  shows  ■  complete  de-  work,   and  relieving  the  public  tressnry 

fHuce  or  an  adequate  remedy  at  law.    Grand  from  tbe  bardcD  thereof     Tboxe  who  iiave 

Cbnte  V.   Winegar  (case  in  equity),   15  such  franchises  are  agents  of  the  public. 

Wall.  S73.  The/  have,  it  is  true,  a  private  intweat  in 
VOL.  I.  —  87 
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interTtal  improvement  for  which  hoods  might  UDder  the  statute  legally 
he  issued  to  aid  in  huilding.  The  court  held  that  "all  bridgea  in- 
tended and  used  as  thoroughfares  are  puhlic  highways,  whether  sub- 
ject to  toll  or  not,  and  that  county  bunds  which  have  been  issued 
under  a  statute  authorizing  the  issue  of  such  bonds  in  aid  of  an 
iutemal  iciprovetnent  are  valid  when  given  for  the  building  of  a 
bridge  which  is  a  thoroughfare,  though  tolls  are  charged  thereon 
by  tlie  county.  Whether  the  county  has  the  right  to  demand  tolls 
over  a  bridge  which  is  a  thoroughfare  will  not  aO'ect  the  •validity  of 
county  bonds  issued  to  aid  in  the  construction  of  the  bridge." 

§  511.  Tfae  Law  of  Railroad  Aid  Bonds  ;  the  Lnv  on  tbls  Bntaj«ot 
M  deT«loped  In  the  Fodaral  Conrta.  —  Where  the  policy  of  burden- 
ing the  future  has  been  sanctioned  by  the  legislature,  the  courts 
hive  to  deal  with  the  legal  lights  of  the  municipality  on  the  one 
hand  and  with  those  of  the  holders  of  its  obligations  on  the  other. 
The  determination  of  their  legal  rights  involves  inquiries  as  com- 

the  tolla ;  bnt  the  works  are  public  and  which  have  been  boDt  bj  print*  iadind- 

suliject  to  public  regulation,  and  the  entire  nala.  and  which  have  been  gnrrsndered 

publii^  has  the  right  to  use  them.     Thne  or  dolicated  to  the  naa  of  the  public' 

principles  are  bo  elementary  in  the  com-  Chancellor  Kml  sayn,   'The  pririlege  of 

mnn  law  that  we  can  hardly  open  our  books  making  a  road  or  establishing  a  ferr;,  and 

without  seeing  them  reoogniied  or  illus-  taking  tolla  for  the  use  of  the  same,  is  a  fran- 

trated.      Of  course  there  may  be  private  chine,  and  thn  pablic  have  an  interest  in 

bridges  as  thara  may  be  priTate  ways,  and  the  same  ;  and  the  ownere  of  the  franchirc 

they  are  put  in  the  same  category  by  the  are  anawerable  in  dunagea  it  they  should 

text-writers  ;  but  all  bridges  inWnded  and  refnae  to  transport  an  indiriduol  without 

liaed  as  thoroughfares  are  public  highways,  any  rtasonable  excuse,  upon  being  paid  or 

whether  subject  to  toll  or  not.     Regularly,  tendered  the  usual  rate  of  fare,"     In  the 

all  public  bridgea  area  conntychaige,  and  same  connection   he   ennmeratea  in  thii 

the  county  is  bound  to  erect  and  muntain  olaas  of  franchisea,  ferries,  bridges,  tnm- 

them;  but  others  may  be  charged   with  pikes,  and  lailroads.     In  our  judgment  the 

this  duty,  end  a  toll  is  the  commonest  of  bridge  in  question  U  a  puUio  bridge  and  a 

means  for  obtaining  compensation  for  its  work  of  internal  improvement  sithin  tfae 

performance.     In  Anf^ll  on  Highways  it  meaning  of  the  atatute."     In  Dawson  Co. 

is  said  that  public  bridcfs  msy  bo  divided  v.  McNaniar,  10  Neb.  276  (1880)  ;  e.  c. 

into   three   classoa  :    'First,   those   which  4  N,  W.  R.  B91,  it  was  held  that  under 

belong  to  the  public,  ob  State,  county,  or  the  statute  of  Ntbriuka  t.  eourt-hovse  ia  oat 

toBiisliip  bridges,  over  which  all  people  an  internal  improvement,  and  that  a  recital 

have  a  right  to  pass  without  or  with  pay-  in  the  bonds  that  they  wars  isaaed  under 

infi  toll :  these  are  built  by  public  author-  authority  of  the  aforesaid  "interna]  im- 

ilT  at  the  public  eipcnae,   either  of  the  provwnent  act* "   did  not  invalidate  the 

Stale  itself  or  of  a  district  or  portion  of  bonds,   inasmuch  as  there    was   implied 

the   State.     Secondly,  those  which  have  authority   found    elsewhere    in  the   Act, 

been   bnilt  by  companies  (like  tompike  whose  provisions  hail  been  suUtantiallj 

and  miltoad  companies),  or  at  the  expense  observed.    .Steam  grist-mili  not  as  intemal 

of  private  individuals,  over  which  all  per-  improvoraant.       Supra,   sec   608,    note. 

aona  have  a  right  to  pasa  on  the  payment  Wnfei-poaer  far  puilte  fpM-mm  it  tocb 

of  a  toll  Bled  by   Uw.    Thirdly,   those  »  work.     Svpra,  asc  G08,  note. 
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plicated  as  they  are  important  The  law  on  thia  subject  U  sub- 
stantially the  growth  of  the  last  few  years.  The  decisioas  in  the 
various  State  and  Federal  courts  are  very  numerous,  and  on  some 
points   conflicting.'      It  is   impossible,  were  it  even  desirable,  to 


'  Ante,  ch«p.  vi,  sec.  15S  el  ttq.  Since 
the  decision  of  the  Snjireme  Coiiit  oF 
Michigan,  in  The  People  v.  TotcDEbip 
Board  of  Salem,  20  Mich.  132  ;  B.  c.  S 
Am.  Law  Reg.  (n.  s.)  187,  before  men- 
tioned {ante,  sec.  157],  the  question  arose 
JD  the  United  States  circuit  court  for 
the  Wastsro  district  of  Miehigaii,  in  an 
actioD  on  municipal  railvay  aid  bonds, 
whether  the  Federal  court  was  concluded 
by  the  judgment  of  the  Supmne  Court 
of  the  State,  and  if  not.  whether  the 
holder  of  bonds  issued  in  full  compliance 
with  the  statute  could  recover  thereon. 
Emmaoi,  Circuit  Judge,  in  an  elaborate 
opinion,  holds,  »a  to  bonds  issued  befort 
the  decision  of  the  Supreme  Court  of  the 
State,  that  the  Federal  courts  are  not  con- 
cluded thereby,  and  that  the  constitution- 
al power  of  the  legislature  to  authorizs 
their  issue,  in  the  abseDce  of  special  lim- 
icatians,  must  be  regarded  as  settled,  at 
least  as  respects  the  Federal  tribunnls. 
The  opinion  displays  grrat  resraroh  and 
learning,  and  will  be  found  reportfd  un- 
der the  name  of  Talcott  v.  Towtijthip  of 
Pine  Grove,  vol.  i.  Bench  and  Bar  (n.  h.  ), 
60  (1872).  The  Supreme  Court  of  Mich- 
igan adheres  to  its  opinion  on  thia  s 
jeet  in  the  later  case  of  The  Peopli 
State    Treaaurer,     SS   Mich.   499. 

case  is  coincident  with   that  of  the 
preme  Court  of  the  United  States  in 
case  of  Olcort  u.  Fond  du  Lao  Sup., 
Wall.  678  (1872).      lu  the  cajw  Just  n 
tioned  the   circuit  court  of   the    I'n: 
Stota,  sitting  in  Wim-anaiti,  decided  thai 
■ince    the    Su|ir«mc  C.iurt  of  that   State 
bad  held  a  certain  act  under  which  the 
bonds  in  queEition  were  issued  to  1 
constitutionBl,  and  had  never  holden  oth- 
erwise,   that    this    construction,   though 
givi'U    after   the    bonds    were   iEuned,   wni 
binding  upon  or  should  be  followed  by  the 
Federal  courta.      Rut  the  Supreme  Court 
of  the  United  States  was  of  the  opinion 
that,  inasmuch    as    the   decision    of    the 
Stnte  Supreme  Court  was  not  based  upon 


any  special  and  peculiar  provision  of  the 
State  Constitution,  hut  upon  general  prin- 
ciples of  law,  and  related  to  contracts,  the 
case  was  not  one  in  which  the  decision  of 
the  State  court  had  any  other  than  a 
petBUBsive  force ;  and  it  reverHed  the 
judgment  of  the  circuit  court,  and  held 
that  the  bonds  could  be  enforced. 

Rights  in  respect  of  negotiable  bonds, 
accruing  under  a  constnictiou  given  by 
the  highest  court  of  the  State  will  not  be 
atfevted  in  the  Federal  court  bj  a  subse- 
quent change  of  decisions  in  the  State 
cnurt.  Andersonr.  Santa  Anna,  llaU.  S. 
336  (I8B6).  In  suits  npou  negotiable 
bonds  issued  b^ort  auy  construction  of 
the  State  laws  by  the  State  Supremo 
Court,  the  subsequent  construction  of 
those  ]a;vs  by  such  court  is  not  conclusive 
on  the  Federal  courts.  Anderaon  c.  Santa 
Anna,  lufrm.  A  conatitutioual  provisioD 
requiring  that  two-thirds  of  the  qoalified 
voters  shall  assent  requires  o:ily  two-thirds 
of  those  octiutlly  voting  at  the  election. 
Carroll  Coiiutj  u.  Smith,  111  U.  8.  658  j 
foUoning  St.  Joseph  Tuwnahip  b.  Rogera, 
IS  Wall,  644  ;  County  ol  Chss  u.  John- 
ston, 95  U,  S.  360  (auC^  afc,  44,  note) ; 
disregarding  Hawkins  v.  Carroll  County, 
50  Miss.  735,  the  bondlioldei's'  rights  hav- 
ing been  acquired  before  SDch  decision  was 
ma.le.   /'usf,  sees.  516,  617,  andcase^ciCed. 

In  Gilchrist  v.  Little  Rocli.  1  Dillon  0. 
C.  R.  2lJl,  and  in  Ranlettv.  Leavenworth, 
lb.  263,  the  circuit  court  of  the  United 
States  for  the  eighth  circuit,  prior  to  any 
decisions  of  the  Supreme  Courts  of  tlie 
States  of  Arkansia  and  Katam  as  to  the 
constitutional  vsliility  of  municipal  rail- 
way aid  bonds,  declined  to  pronounce 
such  bonds  in  thp  hands  of  boruijidc  hnid- 
ers  to  be  void  for  the  want  of  authority 
in  the  State  lepslature  to  authorixo  their 
isane.  Ilish>r^t  "f  Ihe  «r.V.kn<n^  L>,ra 
Tniinicijnl  bond  tnnen.  King  ».  Wilson, 
1  Dillon  r.  C,  R.  655.  The  word  "aid" 
as  nseil  in  the  statute  of  Nebraska  in- 
cindi-a  the  power  to  make  "donations"  to 
railroads.     State  v.  Babcock,  19  Ne1>.  SM. 
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compass  within  the  limits  of  a  single  chapter  all  the  learning, 
and  to  reftir  to  all  the  cases,  upon  the  subject  of  municipal  secur- 
ities. It  will  not  be  attempted.  By  reason  of  the  greater  favor 
with  which  the  rights  of  the  holders  of  such  securities  have  been 
regarded  by  the  Supreme  Court  of  the  United  States,  the  volume 
of  municipal  bond  litigation  has  of  late  years  taken  place  in  the 
Federal  courts.  It  is,  therefore,  necessary  to  consider  the  law 
on  this  subject  as  determined  by  the  Supreme  Court  of  the 
United  States;  and  our  object  will  be  to  show  exactly  the  doc- 
trines aud  principles  which  have  received  the  sanction  of  that 
tribunal,  and  to  illustrate,  as  far  as  needful,  their  application  in 
particular  instances,  referring  Incidentally  or  for  further  iUus- 
tratioD  to  the  decisions  of  the  State  courts  on  the  subjects  ot 
topics  discussed.  The  Supreme  Court  of  the  United  States  has 
upheld  the  rights  of  the  holders  of  municipal  securities  with  a 
strong  hand,  aud  has  set  a  face  of  flint  against  repudiation,  even 
when  made  on  legal  grounds  deemed  solid  by  the  State  couits,  as 
well  as  by  municipalities  which  had  been  deceived  and  defrauded. 
That  such  securities  have  any  general  value  left  is  largely  due 
to  the  course  of  adjudication  in  respect  thereto  by  the  Supreme 
Court,  and  the  reliance  which  is  felt  by  the  public  that  it  will 
stand  firmly  by  the  doctrines  it  has  so  frequently  asserted.' 

§512.  Form  of  Bond;  Conditioii. — Municipal  bonds,  in  the 
usual  form,  coutainiug  words  of  negotiability,  with  coupons 
attached,  are  absolute,  and  not  conditional,  promises  to  pay,  and 
hence  are  negotiable  with  all  the  incidents  of  negotiability.  Such 
bonds  are  held  to  be  negotiable  notwithstandlDg  they  contain 
such  a  recital  as  the  following :  "  This  bond  is  issued  for  the 
purpose  of  subscribing  to  the  capital  stock  of  the  Fort  Scott  and 
Allen  County  Railroad,  and  for  the  constmction  of  the  same  through 
the  said  township,  in  pursuance  of  and  in  accordance  with  an  act 
of  the  legislature  of  the  State  of  Kansas,  entitled '  An  Act  to 
enable  municipal  townships  to  subscribe  for  stock  in  any  railroad. 
and  to  provide  for  the  payment  of  the  same,  approved  February 

1  "Tbo   Federal   eourta,   which   have  tinn  were  a  doabtfol  ont,  a  eomtruedoa 

with  great  unanimLC?  BueUinnl  the  valid-  ahonld  be  givei,  to  the  itatute  whicb  Dp- 

ity  of  muniripal  bonds,   nhoiild   hesitate  holils  thn  bonds,  rather  thao  one  which 

long  before  accepting  the  forced  and  nar-  tnma  them  to  ashee  in  the  hands  of  the 

row  interpretation  contended  for  by  the  bmui  fide  holder."     Caa,  J.,  in  Bich  v. 

defendant.     These  solemn  obligHtions,  is-  Town  of  Mentz.  18  Fed.   B«p.   S2.     To 

sued  to  invite  the  inTeatora  of  the  world,  Mme  effect,  Shelley  v.  Charles  Conn^,  17 

should  not  be  invalidated  except  for  gove  Fed.  Bep.  906,  per  MeOnuy,  3. 
■nd  Mrieiu  inflnnitie*.     Even  if  the  que*- 
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25,  1870;'  and  for  the  payment  of  the  said  sum  of  .money  and 
accruing  interest  theieou,  in  manner  aforesaid,  upon  the  perfurmantx 
of  the  said  condition,  the  faith  of  the  aforesaid  Humboldt  Township, 

as  also  its  property,  revenue,  and  resources,  is  pledged ; "  the  court 

holding  that  the  construction  of  the  road  through  the  township 
was  not  a  condition  upon  which  payment  was  to  be  made.^ 

■  Humboldt    TowuBhip    v.    Long,    93  In  lilanlc  as  to  data.     Jacbon  Co.  Sup.  v. 

V.  8.  611  (1876) ;  3  Cent.  Law  Jour.  Mi.  Bnlah,  77  111.  SB  (1875). 

Infra,  asc.  S13,  and  note.     Ingiringiti  Power  to  fuisfifule  other  bonds.    Ljnde 

judgmrat,  in   tbe  cas«  kbovs  cited,  the  v.  Winnebago  County,  16  Wall,  6;  MuKe« 

court  Biya  :   "  Relying  npon   thia  clause  v.  Temos,  3  Dillon  C,  C  B.  210. 

of  tha  certificate,  the  townahip  cautenda  Cottpoai;  Form  of  Iiiatrumcnt.  —  Ma- 

that    the   confitniction    of    tlie    railroad  ker  suable  thereon   in   aaaumpsit,  where 

through   the   townahip   was  a  coDilition  the  bonds  are  mode  by  the  defendant  cor- 

npon  which   the  payment  was  agnted  to  poration  and  refer  to  the  coupon,  though 

be  made.     We  thiuk,  however,  this  is  not  the  latter,  sigued  hy  the  agiints  of  the  cor- 

the  true   constraction    of   the    coutiucL  poratLou,  is  in  the  form  of  an  order  or 

The  conatruction  of  tha  road  a*  well  as  check  an  a  bMilc  named  therein.     Town 

the  subscription  for  stock  was  mentioned  of  Queenstniry  r.   Ualver,   19   Wall.   S3 

iu  tbe  recit4d  m  the  reaaaas  why  the  town-  (1S73).     Cases  as  to  tha  fbrm  of  coupons, 

ship  entered  into  the  contract,  not  OS  con-  see   Daniel  on   N^.  lustr.,    sees.   1*92- 

ditioos  upon  which  its  performsnce  was  1499.     Hay  b«  made  payable  beyond  Urn- 

made  to  depend,     [t  wai  for  the  purpose  Haof  Ihe  StaU,  nnleas  apeciall;  restrained 

uf  anbscribing,  and  to  aid  in  the  construe-  by  statute.    Lynde  «.  Winnebago  County, 

tion  of  the  road,  that  the  bond  was  given.  16  Wall.  S.    Coupons  whea  severed  from 

The  wards  '  upon  the  performance  of  the  the  bonds  are  independent  claims  and  may 

said  oottditiaii '  cannot,  then,  refer  to  my-  be  sued  on  as  sacb.     Kuox  Co.  Comm'rs 

thing  mentioned  in  the  recital,  for  there  v.  Aspinwall,  SI  How.  539,  CIS.     Supra, 

is  DO  condition  there.      A   much    more  sec.  186,  note.     Limitations  of  actions  on. 

reasonable  coustractiou  is,  that  they  refer  Clark  ».  Iowa  City,  21)  Wall.  683 ,'  lupra, 

to  a  former  part  of  the  bond,  where  the  sac  186,  note.     When  payable  to  bearer 

annual  interest  is  stipulated  to  be  payable  or  order  are  n^utiable  instruments.     lb.; 

at  a  banker's,  '  on  the  presentation  and  Aurora  City  n.  West,  7  Wall.  82 ;  Oel- 

surrender  of  the  respective  interest  con-  pecke  f.  Dubuque,  1  Wall.  176.    Instance 

poos.'     Such  presentation  and  surrender  where  form  of  conpon  was  held  not  to  give 

is  the  only  couditaon   mentioned  iu  the  it  a  negotiable  character.     Myers  c.  York, 

instrument.      But  that    stipulation   pre-  Ac  R.  R.  Co.  13  Me.  283;  hut  puKre,  and 

sents  no  such  contingency  as  destroys  the  see  Woods  v.  Lawrence  County,  1  Black, 

n^tiability  of   tbe   instrument.      It  is  SS6. 

what  is  always  implied  in  everj  promia-  fline  aigned.  — The  coupons,  where  the 
soiy  not«  or  bill  of  exchange,  that  it  is  to  bonds  are  properly  signed  and  sealed,  may 
ba  presented,  and  surrendered  when  paid,  be  si^ntd  by  a  printtd  fae-aimiU  of  the 
As  well  might  it  be  said  that  a  note  pay-  maker's  autograph,  adopted  for  the  pur- 
able  on  demand  is  payable  upon  a  contin-  pose,  although  there  is  no  statute  inthor- 
geaey,  and  therefore  non-nc^tiable,  as  to  izing  it.  Pennington  v.  Baehr,  18  Cat. 
affirm  that  one  payable  on  ita  presentation  665  ;  a.  c.  2  Cent.  Law  Jour.  92  ;  see 
and  surrender  is,  for  that  reason,  destitute  HcEee  tr.  Vernon  Co.,  3  Dillon  C.  C. 
of  negotiability."  See  also,  Hotehkiss  v.  R.  210  ;  Lynde  v.  County,  16  Wall  S  i 
Nat  Banks,  21  Walt.  361  (1871).  Ai  to  State  v.  Terrebonne  Parish  Police  Jury 
firrm  of  hoti4*,  teal,  plat*  of  poymenr  and  30  La.  An.  287  ;  Neeley  e.  Yark*ille,  10 
dtlivery,  see  cases  citrd  Daniel  on  Neg.  S.  C.  111.  ifitlaiei  arrrteted  in  equity. 
Instr.,  sees.  11S3-1199.    Cannot  be  issued  Where  a  tovm  voted  to  isane  railway  aid 
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§  SI3.  Snoh  Bond!  ota  Negotlabl*  8«otu1tlm. — The  following 
doctrines  are  too  well  settled  to  be  auy  longer  opeu  to  question.  A 
bona  fde  purcliaaer  of  negotiable  paper  for  value,  before  maturity, 
takes  it  freed  from  all  infirmities  in  its  origin,  unless  it  is  absolutely 
void  foi*  want  of  power  in  tbe  maker  to  issue  it,  or  its  circulation 
is  by  law  prohibited.  Municipal  bonds,  payable  to  bearer,  are 
subject  to  the  same  rules  as  other  negotiable  paper.'  A  purchaser 
of  a  municipal  bond  from  a  bona  fide  holder,  who  obtained  it  for 
value  before  maturity,  takes  it  free  from  equities,  though  he  him- 
self may  have  had  notice  thereof.^  An  overdue  and  unpaid  coupon 
for  interest,  attached  to  a  municipal  bond  which  has  several  yeata 
to  run,  does  not  render  the  bond  and  the  subsequently  maturing 
coupons  dishonored  paper,  so  as  to  subject  them,  in  tbe  hands  of 
an  innocent  purchaser  for  value,  to  defences  good  gainst  the 
original   holder.^    A   bona  fide   purchaser  for  value  of  n^otiable 

bonds  to  ran  20  yean,  with  the  right  to  Kat.  B&nk  of  NsihrilU,  103  U.  B.  770 ; 
pity  tbaiu  in  10  yean,  and  the  bonds  were  Burleigh  v.  Bochraler,  S  Fed.  Bep.  667. 
jirinted  and  issued,  by  mistake,  wiUiout  A  municipal  bond  in  the  usual  fDnii  iiDot 
the  o|itiaa  clause,  a  proceeding  in  equity  rendered  non-negotishle  by  a  provision 
to  correet  them,  brought  by  the  towu  that  it  should  be  "pftjahle  at  the  pleasnro 
against  holders  who  had  purchased  them  of  tlie  obligor  at  any  time  befcra  due." 
with  fall  knowledge  of  the  facte,  was  aua-  Ackley  Sr.hool  District  v.  Hall,  118  U.  B. 
taiued.  Towu  of  Essex  o.  Day,  62  Conn.  135(1884).  .Supra,  sec.  fil-2.  Bondspoir- 
i83.  '  able  cm  tht  armpleHon  of  a  railroad  and  to 
'  Cromwell  «.  Sac  Co.,  SB  U.  S.  51  bearer  only,  held  not  negotiable  81  being 
(1877)  ;  anlt,  sec.  fil2;  Baes  v.  Hewitt,  payable  on  a  contiugKucy  which  oiif^t 
20  WiB.  460  ;  Oorgior  c.  HieviUe,  S  B.  never  happeo,  aud  for  want  of  certainty 
&  C.  45  ;  Brooks  s.  Mitchell,  S  M.  &  W.  as  to  the  payee.  Blackmail  v.  Lebman, 
15  ;  Goodwin  v.  Robarla,  L.  B.  1  App.  63  Ala.  547.  As  to  uegotiBbility  of  v>H- 
Cai.  47S  ;  Goodman  v.  Harvey,  4  A.  &  E.  pent  which  are  due,  detached  from  mn- 
870  ;  Buniham  v.  Brown,  23  He.  400 ;  uicipal  bnnda  not  due,  see  Thom[iion  v. 
Oridge  B.  Sherborne,  II  M.  &  W.  374 ;  Perrine,  108  U.  S.  689.  An  onUn&ry  ma- 
United  States  V.  Union  Pacific  R.  R.  Co.,  nicipal  bond,  negotiable  in  form,  is  "  ■ 
91  U.  S.  72 ;  Hiller  v.  Race,  1  Burr.  452 ;  promissory  Dote  aegotiable  by  the  law 
White  V.  V.  &  H.  R.  Co.,  21  How.  675;  merchant,"  within  the  meauing  of  the  Act 
Horan  n.  Miami  County,  2  Black,  722  of  March  3,  187S,  which  allows  instm- 
(1862)  :  Mercer  Coonty  v.  Hacket,  1  raents  of  that  class  to  be  sued  od  in  the 
Wall.  83  ;  Gelpcke  v.  Dubuque,  1  Wall.  Federal  courti,  by  an  assignee,  notwith- 
176  ;  San  Antonio  v.  Lane,  32  Tex.  40S  ;  atsnding  the  assignor  could  not  have  sued 
Lexington  b.  Butler,  14  Wall.  282  ;  St  thereon  in  euch  courts  if  no  assignment 
Joseph  B.  Rogers,  lU  Wall  644  (1872)  ;  bud  been  made.  New  Providence  v. 
Hnmboldt  i^.  Long,  02  U.  S.  642  ;  Macon  Hahiey,  117  U.  S.  336  (IS86)  ;  Acklej 
Co.  V.  Shores,  97  U.  3.  272 ;  Calhoun  Co.  School  District  b.  HiUl,  113  U.  8.  136. 
Sup.  V.  Galbraith,  SS  U.  S.  214;  Comm'n  ColontVile  and  coUnaive  tranafers  to  citiien 
B.  Block,  BS  U.  8.  686  ;  Block  e.  Bnnrbon  of  another  State  of  bonds  and  coupons  wjll 
Co.  Comm'rs,  99  U.  8.  536  ;  Marshall  not  give  the  Federal  conrt  jurisdiction. 
Co.  Sup.  V.  Schenek,  6  Wall.  784;  New  Farmington  t.  Pillsbury,  114  B.  3,  1S8. 
Providence  v.  Hsisej,  117  U.  S.  338;  »  Cromwell  t.  Sac  Co.,  96  V.  8.  61 
OtUwar.  First  Nnt  Bank  of  Portsmouth,  (1877).  A»U,  sec  486. 
105  V.  S.  342  ;  Wilson  County  b.  Third         ■  Cromwell  v.  Sac  Co.,   SS  U.  S.  SI 
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securities  before  their  maturity  may  recover  against  tbe  maker  the 
full  amount  of  them,  though  he  may  have  paid  for  them  less  than 
their  par  value.' 

§  514.  Us  Fendeiu  not  ftppUoabl*.  —  Another  doctrine  estab- 
lished in  reference  to  such  securities  is  that  the  principle  of  lit 
pendens  is  not  applicable  thereto.  There  may  be  actions  pend- 
ing r^rding  tbe  bonds,  but  this  will  not  affect  tbe  purchaser  with 
constructive  notice.  It  is  a  general  rule  that  all  persons  dealing 
with  real  property  are  bound  to  take  notice  of  a  suit  pending  witli 
regard  to  the  title  thereof,  and  will,  at  their  peril,  purchase  the 
the  same  from  any  of  the  parties  to  the  suit.  But  this  rule  does 
not  apply  to  n^otiable  securities  purchased  before  maturity.^ 

§  515.  Course  of  Dvolslon  In  th«  Baprsme  Court  of  th*  nnlt«d 
State*.  —  In  municipal  bond  cases  the  Supreme  Court  of*  the 
United  States  does  not  hold  itself  concluded  by  decisions  of  the 
State  courts  made  after  the  bonds  have  been  negotiated,  unless 
possibly  where  tbe  question  is  one  exclusively  depending  upon  the 
construction  of  local  and  peculiar  provisions  of  the  State  Consti- 
tution or  enactments.'    It  has  rejected,  when  necessary  to  protect 

(IS77) ;  Goodman  i>.   SiinondB,  20  Ho^r.  Sav.  Bank.  07  U.  S.  110;  OrleaDio.  Piatt, 

B43;MuiTttrp.  Lardner,  2WaIl.  110;NaL  99  U.  3.  676;  Cisa  Co.  r.  Gilletl*,  lOO 

Back  of  N.  A.  t>.  Kirbj,  108  Man.  497.  U.  S.  G8S.    The  pendsDcy  of  b  suit  relating 

1  Cromwsll  V,  Sac  Co.,  9fi  U.  S.  Gl  to  the  validity  of  negotiable  pap«r  not  yet 
(1877)  ;  Lay  b.  Wiaaman,  Sfl  Iowa,  SOS  ;  dae  is  not  constructiTe  notice  to  subse- 
Nat.  BankofHich.  e.  Green,  93  lou'a,  140  ;  qnentholderi  thereof  before  maturity;  and 
Park  Bank  e.  Wataon,  42  N.  Y.  490  ;  this  rule  cannot  be  changed  by  State  laws 
Fonler  «.  Strickland,  107  Magg.  552  ;  or  ileoiaiona,  so  as  to  affect  the  riglita  of 
Stoddatdv.  KiiiibaU.  fl  Cuah.  (Maaa.)  4S9  ;  penons  oateide  the  State.  Enfield  v.  Jor- 
Allairei..  Hartshome,lZab.  {21N.J.  L,)  dan,  118  U.  3.  680  (1886).  Scotland 
SSS  ;  Willianu  v.  Smith,  2  Hill  (N.  Y.),  County  v.  Hill,  IS2  C.  S.  107  (1889). 
801  ;  Chicopee  Bank  v.  Chapin,  8  Met.  Although  it  ia  held  by  the  Supreme  Court 
(MaB8.)40.  Aa  to  power  of  a  city  or  muni-  of  lilinoii  thnt  a  municipal  corporation 
cipaiity  to  sell,  or  to  agree  to  aell,  or  dia-  cannot  lawfully  make  ita  obligations  paya- 
poae  of  its  bonda  or  obligationa  for  leaa  ble  atony  other  place  than  the  office  of  the 
than  their  par  value.  Memphis  v.  Brown,  treasurer  (amfe,  set  608,  note),  yet  if  thus 
2D  WalL  389  (1S7S)  j  Shirk  n.  Pnlaski  made  payable,  it  doee  not  aflfact  the  valid- 
County,  4  Dillon,  209  (1977)  ;  Mayor  of  Ity  of  the  l>ond,  or  charge  the  bona  fide 
Nashville  «.  Ray,  19  WaU.  468  (1873).  bolder  with  notice  of  jodicial  proceediuin 

*  Leitch  r.  Wells,  48  N,  Y.  688  ;  Stone  between  a  previous  holder  and  ■  municipal- 

V.   Elliott,    n  Ohio  St.  262  ;    Kieffer  «.  ity  so  aa  to  work  an  eetoppcL     Enfield  r. 

Ehler,  18  Fa.  St.  888 ;   Dnrant  v.  Iowa  Jordan,  rapra. 

Co.,  1  Woolw.  e»  ;  Winston  i.  Westfeldt,         '  Gelpcke   o.   Dubuque,   1   WhII.    175 

22  Ala.  760  ;   Oloott  b.   Sopervisora,   16  (1865)  ;    Haveraeyer  e.   Iowa  County,  8 

Wall.  678  ;   National  Bank  e.  Teiaa,  20  Wall.  294;  Thompson  v.  Lee  Connty,  Tb. 

Wall.    72  ;    Minna  o.   West,  88  Ga.  18  [  827 ;  Lee  County  d.  Rogers,  7  Wall.'  181. 

Warren  r.  Marcy,  97  U.  S.  86  ;  Warren o.  See  particiiUrlv  on  this  point,  nimit  f. 

Post,  97  O.  S,  110 ;  Wairen  «.  Portamonth  Fond  da  Lac  Sup.,  18  Wall.  678  (1872) ; 
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the  hona  fide  holders  of  auch  securities,  narrow  and  rigid  construe- 
tlons  of  statutes  and  charters  authorizing'  the  creation  of  such  debu.* 

But!  V,  Muscatine,  S  Wall.  e75,  eiplaititd;  the  eompany,  —  a  doctriiie  denied  in  tlila 
Carroll  Co.  Sup.  v.  Uuiied  Sutea,  18  court,  in  the  Sapreme  Conn  ol  Pennajl' 
"Wall.  71;  ChiciLgo  v.  Sheldon,  9  Wall.  Tanim  auil  eTcn  in  the  Cooit  of  Ajipealsof 
60;  Pine  Orove  Tp.  t>.  Talcott,  19  Wall.  NewYork.  PeopUv.  Head,  21  N.  Y.  124  ; 
eae  -,  Elmwood  «.  Harcy,  92  U.  3.  289  .  The  Town  of  Venice  v.  Breed,  SS  Bub. 
(1875)  ;  Anderson  v.  Santa  Anna,  116  597.  The;  assert,  also,  that  vhere  an 
U.  8,  S5S  ;  Clulwrne  (Jaunty  r.  Bruoks,  authority  in  given  to  an  officer  to  exeent* 
111  U.  3.  400  ;  Taylor  d.  Ypsilanti,  lOG  and  isgue  bauds  (OD  the  aaa>^t  of  two- 
U.  S.  60,  following  Douglass  k.  County  of  thirds  of  tb«  TOten  of  a  toim,  the  aaaent 
Pike,  101  U.  S.  tl77,  wlicre  Chief  JuBtice  to  be  nbtuned  by  tJhe  officer,  and  filed  in 
fFaiCe  said,  "The  rights  of  the  parties  are  a  public  office,  nith  an  affldant  verifying 
to  be  lieterrained  accordiug  to  the  Isw  aa  the  assent),  the  TariGcation  amoDola  to 
it  was  judicially  conxtrueil  to  be  whm  tbe  nothing,  sobserves  no  purpose,  and  that 
bouds  ia  question  vere  put  on  the  market  a  bona  fide  holder  of  the  bonds  ia  bound  to 
as  cDmmercial  paper."  Nhw  BoSbIo  «.  prove  that  tbe  requisite  nambei  of  votoi 
Cambria  Iron  Co.,  105  U.  S.  73  ;  Rails  did  actually  assent.  They  aseert  this  as 
County  v.  Douglass,  106  U.  S.  72S;  Foots  a  general  proposition.  They  do  not  M- 
V.  Johnson  Co.,  G  Dill.  208  (187S) ;  Can  sert  that  the  statute  so  declsres,  or  tlut 
C-n.  v.  Johnson,  95  U.  S.  SdO  ;  Cutler  p.  mch  is  even  its  implinl  requisition.  Then 
Board,  *c,  58  Mis*.  116  ;  Vickshurg  v.  is,  therefore,  before  lb  no  such  rear  of  th* 
Loinbud,  51  Miss.  12S  ;  aiM,  sec.  511  ;  construction  of  a  State  statute  by  8tat« 
f)o^  sec  fil7  ;  Kenosha  v.  Lamson,  9  courts  as  requires  us  to  yield  oui' oicn  con- 
Wall.  477;  Campbell  d.  Kenosha,  5  Wall,  victions  of  tbe  right,  and  blindly  follow 
194  [1866J.  Read  last  two  Cases  in  con-  the  lesd  of  others,  eminent  as  ve  lreel7 
nection  iritb  Foster  o.  Eenoshs,  12  Wis.  concede  they  are."  Infroy  sec.  S17. 
613,  which,  in  effect,  ia  oTermled  or  dia-  Where  a  railroad  company  procured 
regarded.  See  on  Uiis  point  Steines  v.  negotiable  bonds  to  be  issued  by  a  town 
Franklin  County,  48  Ho.  167  ;  Columbia  nnder  a  statute,  which  was  afterwards  de< 
County  V.  King,  IS  Fla.  451.  clared  anconstituUonal,  and  the  railroad 
Inspeokingof  tbe/oreeo/(A«S(atea>ur(  sold  and  transferred  thsm  to  citizens  o( 
dedaiotu  in  the  Federal  courts  in  this  elsas  snotber  State,  who,  in  an  action  is  the 
of  cases,  Hr,  Justice  Strong,  in  Venice  v.  Federal  court,  ftzed  the  liability  of  the 
Miirdock,  92  n.  8.  494  (1875),  holds  this  town  for  the  whole  issue,  it  wsa  held 
langnsge  :  "  It  is  srgned,  however,  that  that  tbe  town  had  a  good  cause  of  action 
the  New  York  decisions  (Starin  v.  Genoa  ;  against  the  railroad  cotopany  for  th« 
Gonld  V.  Sterling,  23  N.  Y.  439,  463]  are  amount  of  the  bonds  snd  interest,  on  tb« 
judicial  constmctions  of  a  statute  of  that  ground  that  its  act  in  procuring  and  n«go> 
State,  and,  therefore,  that  tbey  famish  a  tiating  tbe  bonds  was  without  authority  (tf 
rule  by  which  we  moat  be  gnid«d.  The  law  and  wrongful.  Town  of  Plsinview  r. 
■n^ment  wonld  have  force  if  the  decisions,  Winona  &  St.  Pet«r  R.  R.  Co.,  36  Minn. 
In  fact,  presented  a  clear  case-  of  statntory  COG.  The  soundness  of  this  conclusion  ia, 
conntruction.  But  they  do  not.  They  perhaps,  not  so  obviona  ss  to  prevent  rs- 
arc  not  attempts  at  interpretation.  They  agitation  of  the  question.  In  Stats  *. 
would  apply  as  well  to  the  execution  of  HoUaday,  72  Mo.  490,  it  was  held  that 
powers  or  anthonties  granted  by  private  where  a  State  Court  had  declared  certain 
persons  as  they  do  to  the  issne  of  bonds  bonds  issued  in  sid  of  a  railroad  void  and 
under  tbe  statute  of  April  16, 1SG2.  They  the  courta  of  the  United  States  aflerwardi 
assert  general  principles,  to  wit,  that  per-  held  them  valid,  tbe  State  court  cannot 
sona  empowered  to  borrow  money  and  give  deem  them  sncb  absolute  nnllidea  as  not 
bonds  therefor,  for  tbe  purpose  of  paying  to  he  tbe  subject  of  compromise, 
it  to  an  improvement  company,  are  not  '  Qelpcke  r.  Dubuque,  iiipra ;  Ueyer 
authorized  to  deliver  the  bonds  directly  to  v.  Muscatine  (charter  antborinng  borroio- 
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Against  such  holders  it  has  given  no  favor  to  defences  based  npon 
mere  irregularities  in  the  issue  of  the  bunds  or  upon  uon-compllauce 
with  preliminary  requirements,  not  going  to  the  question  of 
power  to  issue  them.'  It  has  held  that  the  circuit  courts  of 
the  United  States  were  clothed  with  full  authority,  by  maTidamiu 
or  otherwise,  to  enforce  the  collection  of  judgments  rendered 
therein  on  such  bonds,  and  that  this  authority  could  not  be  in- 
terfered with  to  the  injury  of  the  creditor,  either  by  the  leginlature 
or  the  judiciary  of  the  States.'  It  has  upheld  and  protected  the 
rights  of  such  creditors  with  a  firm  hand,  disregarding,  at  times, 
it  would  seem,  or  holding  to  be  inapplicable,  principles  which  it 
applied  in  other  cases,  and  asserting  the  jurisdiction  and  authority 
of  the  Federal  courts  with  such  striking  eneigy  and  vigor  as  appar- 
ently, but  perhaps  uot  actually,  to  trench  upon  the  lawful  rights  of 
the  States  and  the  acknowledged  powers  of  the  State  tribunals. 
Upon  the  whole,  however,  there  is  little  doubt  that  its  course  has 
had  the  approval  of  the  profession  in  general  and  of  the  public,  and 
the  result  ought  to  teach  muoicipalities  the  lessou  that  if,  having 
the  power  conferred  upon  them,  they  issue  negotiable  securities, 
they  cannot  escape  payment  if  these  find  their  way  into  the  hands 
of  innocent  purchasers.  Unfortunately,  as  will  presently  appear, 
the  decisions  upon  this  important  subject  in  the  Supreme  Court  of 
the  nation  and  those  in  some  of  the  State  courts  are  not  in  all 
respects  harmonious.' 

tag  of  mones),  1  WalL   S81  ;    Rogen  ■.  pmoer  to  aid  rulmyR  are  coiuid«red  in  % 

BurliDgtoD,  3  WalL  661 ;  Tao  Hcwtrap  previoas  chapter.  DiatinctioD  between 
V.  Mftdison  City,  1  Wal).  291  ;  Seybsrt  r.  municipal  "  donatioa  "  to  a  roilroad  com- 
Pitttbuig,  lb.  S72.  If  the  Supreme  Court  pen;  and  a  municipal  "  mbscriptioD  "  to 
cannot  be  «aid  to  have  adopted  liberal  cou-  its  stock.  Hamilton  County  c.  State,  US 
•troctiooi  of  atatntea  authorizing  the  issue  Ind.  fl4  (1883);  a.  o.  2!  £ng.  k  Am.  Corp. 
of  boodi,  it  majbe  indisputably  affirmed  Coses,  108,  and  note;  IE  West.  Bep.  329. 
that  it  has,  in  sucb  cases,  held  the  munici-  Reference  to  deciaiona  coastniing  State 
palit;  firmly  to  the  practical  eonrtraction  statutes  aathorizing  municipal  aid  to  rail- 
it  had  put  upon  the  enabling  acts.  ways,  as  to  reqniutsH  of  petitions,  notice, 

>  Enoi  County  «.  Aspinvall,  21  How.  refpdarity,  and  aufficiency  of  elections,  see 

G89  ;   Horau  o.  Comm'ra,  2  Black,   722  ;  23  Eng.  &  Am.  Corp.  CasM,  19,  note,  47, 

Bissell  D.   JeffersouTiUe,   S4   How.    287 ;  note,   E4,   nobv   71,   note.     The    I'nited 

Msrth  *.  Fulton  Coonty,  10  Wall.   678  States  Circnit  Court  for  the  Sorthem  Dia- 

(1370) ;   Louisiana  v.   Wood.  102  (J.  S.  trict  of  Ohio,  before  Jaekaait,  J.,  in  the 

SII4.  case  of  Fellowa  v.  Walker,   Auditor,   HS 

■  Ton  Hoflinan  e.  Qniney,  4  Wsil.  S8E ;  Fed.  Rep.  661,  refused  to  enjoin  the  issue 

Oalentt  v.  ktaj,  G  Wall.  70G  ;   Riggs  «■  of  municipal  bonds  under  an  act  author- 

Johnson   Coonty,  6  Wall.  ISS  ;   Butz  o.  idng  the  issoe  of  such  bonds  by  the  city 

Muscatine,  8  Wall.  57S.     See,  also,  pott,  of  Toledo  to  secure  natural  girs  [or  public 

chap.  II.  on  Mandamns,  and  cases  Uiere  and   private  use.     The  court  considered 

cited.  the  object  authorixed  by  the  act  to  be  a 

*  The  general  questions  relating  to  the  public,   as  distiDguished  from  a  private. 
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§  516  (416  a),  aame  aubjeot.  —  TJQder  the  line  of  decieion.  m 
the  several  States  bei'etofore  adverted  to,  Bustaiaing  the  constitutioD- 
ality  of  luuuicipal  railway  aid  boiids,^  millions  upon  milliona  of  these 
securities  have  been  issued  by  towuships,  counties,  and  cities  in 
the  differeut  States,  and  sooner  or  later  their  issue  has  been  often 
followed  by  attempts  to  escape  payment  The  misrepresentations 
which  have  oftentimes  induced  the  issue  of  the  bonds,  and  the 
disappointment  arising  from  the  overestimated  benefits  of  the  rail- 
roads to  the  localities  which  aided  their  constmction,  make  the 
attempts  to  avoid  payment  of  the  bonds  not  unnatural,  and  more 
excusable  than  they  would  otherwise  be.  The  judicial  histoiy  of 
these  attempts  is  found  in  the  law  reports  of  the  different  States 
and  in  those  of  the  Federal  tribunals ;  and  a  comparison  of  their 
judgments  shows  such  a  diversity  of  opinion  upon  some  important 
questions  connected  with  such  secuiities  as  to  render  it  most  ex- 
pedient to  refer  separately  to  the  decisions  of  the  two  classes  of 
courts.  It  is  particularly  material  to  notice  with  some  fulness 
and  care  the  opinions  of  the  Supreme  Court  of  the  United  States, 
since,  for  the  reasons  above  mentioned,  the  course  of  this  tribunal 
and  of  the  State  tribunals  has  been  such  as  to  draw  to  the  Federal 
courts  in  most  of  the  States  nearly .  all  of  the  litigation  arising 
&om  this  source.  Whetein  the  State  courts  and  the  Fedetal  courts 
differ,  and  wherein  they  agree,  will  best  appear  by  refen.'ing  to 
some  of  the  principal  adjudications. 

§  517  (416  h).  Iowa  Mnndpal  Bond  CaiM.  —  In  the  'well-known 
Iowa  municipal  railway  aid  bond  cases^  the  bonds  were  issued  after 
the  State  Supreme  Court  had  affirmed  the  constitutional  power  of 
the  legislature  to  authorize  their  issue,  and  before  the  same  court 
had  reversed  its  holding  in  this  respect ;  and  in  these  cases  the  Su- 
preme Court  of  the  United  States  held  it  was  at  liberty  to  take,  and 

object,  and  tbst  no  sufficient  case  of  clear  of  the  SUte  and  Fedenl  cooiis  npon  tha 

and  irrepsrablo  injury  waa  ahown  to  jnati-  eubJMt  of  mnnicipHl  railway  aid  bonda  in 

fj  the  enjoining  of  tlie  issue  of  the  bonds.  Iowa.     That  obligations  of  contracts  can- 

Arde,  chap.  ri.  sec  1S3  et  leq.  not  be  icipnired  bj  tubttquent  dteisionM, 

■  Ante,  Kc  15S  a  xq.  see,  aliio,  Chicago  v.  Sheldon,  S  Wall,  GO ; 

*  Gelpcke  V.   Dubnqne,   1   Wall.   176  City  o.  Lamaon,  ii.  477  (1869) ;  Countyof 

(IS65);  Tbomson  c.  Lee  County,  3  WalL  Randolph  i>.  Poat,  93  U.  S.   G03  ;  Am.  L. 

327  (18(15)  ;   HaTeiiiryer  v.  Iowa  County,  Ins.  Co.  b.  Bmce,  106  U.  S.  338  ;  Pana  a, 

Ih.  294  ;   Rogers  d.  Burlington,  Ih.  66*  Bowler,  107  D.  S.  629  j   Oregon  r.  Jen. 

(1366);  Mitchell  p.  Burlington,  4  Wall,  nings,  119  C.  8.  74  ;  Concord  i'.  Robin- 

270;  an<«,Bec.  516;  I^  County  r.  Koffers,  son,  121  U.  B.  16S.    The  Gte  cases  UA 

7  WalL  181  (186S);  Butz  d.  Mnacatine,  8  cited,  distingniahed  in  German  Sar.  Bank 

WalL  675.    Kingv.  Wilson,  1  Dillon  C.  C.  v.  Pmnklin   Co.,  128  U.  S.  GSS  (18SS) ; 

666  (1871),  givea  ■  renew  of  the  dadaioui  Pannlee  o.  Chicago,  60  IlL  267  (1871). 
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it  dill  take,  the  view  which  obtained  in  the  highest  judicial  tribunal 
of  the  State  at  the  time  the  bonds  were  issued ;  and  hence  it  ad- 
judged that  the  bonds  were  binding  upon  and  enforceable  against  the 
municipalities  and  counties,  although  the  Supreme  Court  of  the  State 
was  at  the  same  time  holding  that,  nnder  the  Constitution  and  laws 
of  Iowa,  the  bonds  were  utterly  void.  Subsequently  the  Supreme 
Court  of  the  United  States  went  further,  and  held  that  such  bonds 
in  the  hands  of  innocent  holders  are  valid,  although  the  State  Su- 
preme Court  had  held  otherwise,  the  latter  basing  its  judgment, 
however,  apon  the  general  principles  of  the  law,  and  not  upon  any 
special  and  peculiar  provision  of  the  Constitution  of  the  State.'  It 
seems  to  be  the  doctrine  of  the  United  States  Supreme  Court  upon 
this  subject,  that  it  is  not  eovdvded  by  the  decisions  of  the  State 
courts  in  any  case  where  thej  are  first  made  afttr  the  bonds  are  issued 
and  have  been  sold  in  the  markets ;  and  such  is  undoubtedly  its 
doctrine  in  all  cases  relating  to  this  class  of  securities,  where  the 
questions  involved  do  not  turn  upon  the  construction  of  peculiar 
provisions  of  the  State  Constitution  and  laws.*  It  has  not  decided 
that  it  would  hold  valid  bonds  issued  after  the  Supreme  Court  of  the 
State  had  held  them  to  be  invalid,  and  it  would  not  probably  so  hold, 
since  such  a  doctrine  is  not  necessary  to  protect  the  innocent  owners 
of  such  securities,  and  would  involve  the  consequence  of  the  Federal 
courts  setting  up  a  policy  in  a  State  contrary  to  its  Constitution  and 
laws  as  expounded  by  its  authorized  and  rightful  tribunals.' 

>  Olcott  V.  Fond  da  L«c  Sup.,  IS  WkIL  pretne  Cour^  nys  ;   "  This  interpretation 

678  (1872) ;  anU,  sec.  511,  note.  {or  the  Supreme  Court  of  lUinob]  accom- 

■  AnU,  tec.  GI6,  and  note.  puiied  all  bond*  ButMeqnentl;  iesaed  into 

*  Kini;  v.  Wilson,  I  Dillon  C.  C.  &.  the  hands  of  whoever  took  them,  whether 

S55  (1871);  Commercial  Bank  s.  tola,  2  a  fttma  ji^  holder  or  not.    ThJa  conrt  mnst 

Dillon  C.  C.  R.  353  (1873).     See,  bow-  recognize  this  decleion  of  the   Supreme 

erer,  on  Ihii  subject,  Butz  d.  Muscatine,  Court  of  Illinois  as  an  suthoritatiTe  con- 

S  Wall  S76  (1869);   Olcott  v.  Fond  da  stnictiaa  of  the  statuK  made  before  tha 

Lac  Sup.,  IS  Wall.  578.  bonds  [io  suit]  were  isaued,  and  to  be  fol- 

Since  the  text  was  written  the  Supreme  lowed  by  this  court"    Douglass  v.  Countf 

Court  of  the  United  States  has  distinctly  of  Pike,  101  U.  9.  S77  ;  BuD^ess  t>.  Selig- 

decided,  in  accordance  with  the  prediction  miin,    107   U.   3.   20;    Oreen   Couuty  v. 

therein,   that  as  to  bonds  issued  after  a  Conness,    109   U.   S.    104  ;   Anderson   ti. 

construction  of  the  State  statute  by  the  Santa  Anna,  116  U.  S.  3Se.     In  Donglan 

SupremeConrtof  the  State,  such  conitrue-  o.  County  of  Pike,  supra,  Waiie,  C.  J. 

tion  ie  authoritative  and  bindinj;  upon  the  (p.  637)  eajs  :  "  After  a  statute  bae  been 

Federal  courts.     This  eubject  is  fully  ex-  settled  by  judicial  construction,  the  con- 

amineil  nnd  digcossedin  German  Sav.  Bank  strucliou  becomes,  so  far  as  contract  rights 

r.  Franklin  County  (111.),  128  U.  S.  626,  acquired  under  it  are  concerned,  as  much 

G38  (1S88).     Id  this  case  bonds  were  is-  a  part  of  the  statute  as  the  text  itself." 

Kiied  after  the  Supreme  Court  of  Illinois  Avte,  sees.  611,  616,  and  notee;  post,  sec. 

had  constnied  tbe  act  nnder  which  they  G2fl,  note;  Scotland  County  v.  HJll,  133 

wereissued.    Referring  tothis,  Mr.  Justice  U.  S.  107  (1889). 
Blalchfard,  giving  tbe  opinion  of  the  So* 
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§  518  (416e).  0«Danl  RMnit  stated.  —  As  preliminaiy  to  a  more 
immediate  view  of  some  of  the  leading  cases  decided  by  the  Supreme 
Court  of  the  United  States  upon  muuicipal  railway  aid  securities, 
it  may  be  observed  that  the  general  result  of  U»  decinoru  has  been 
veiy  clearly  summarized  in  one  of  its  judgments  reMing  to  bouds 
of  this  character.  "  Bonds,  payable  to  bearer,"  says  the  learned  jus- 
tice who  delivered  the  opinion  of  the  court,  "  issued  by  a  municipal 
corporation  to  aid  in  the  construction  of  a  railroad,  if  issued  in  pu> 
suance  of  a  power  conferred  by  the  legislature,  are  valid  commercial 
instramenta ;  but  if  issued  by  such  a  corpoiation  which  possessed  no 
power  from  the  legislature  to  grant  such  aid,  they  are  invalid,  oven 
in  the  hands  of  innocent  holders.  Such  a  power  is  frequently  con- 
ferred to  he  exercised  in  a  apedtd  manner,  or  subject  to  certain  regu- 
lations, conditions,  or  qualifications ;  but  if  it  appears  that  the  bonds 
issued  show  by  their  recitals  that  the  power  was  exercised  in  the 
manner  required  by  the  legislature,  and  that  the  bonds  were  issued 
in  conformity  with  those  r^ulations  and  pursuant  to  those  conditions 
and  qualifications,  proof  that  any  or  all  of  those  recitals  are  incorrect 
will  not  constitute  a  defence  to  the  corporation  in  a  suit  on  the 
bonds  or  coupons,  if  it  appears  that  it  was  the  sole  province  of  the 
municipal  officers  who  executed  the  bonds  to  decide  whether  or  not 
tliere  had  been  an  antecedent  compliance  with  the  regulation,  condi- 
tion, or  qualification  which  it  is  all^^  was  not  fulfilled."' 

It  is  definitely  settled  by  this  court  that  mere  irregularities  in  the 
exercise  of  the  power  will  not  avail  aa  a  defence  against  au  innocent 
holder  for  value,  and  that  the  only  defence  open  against  such  a 
holder  is  the  want  of  pmoer  to  issue  the  hands.  Obviously,  then,  the 
most  important  inquiries  to  be  considered  are  those  which  relate 
to  the  question,  when,  the  power  exists  or  arises ;  vko  is  to  decide 
whether  it  existed  or  had  arisen  when  the  bonds  were  issued ;  and 
what  win  edop  the  corporation  which  issued  them  to  set  up  in  de- 
fence a  non-compliance  with  antecedent  or  preliminaiy  conditions : 
and  it  is  these  inquiries  that  we  shall  seek  to  illustrate  by  a  reference 
to  the  leading  decisions  of  the  courts  in  cases  which  have  arisen  for 
judgment 

§  519.  Condltloii  praoadent  to  Bxardae  of  Powor ;  Fopnlar  Tota  ; 
HoD-oompUanoa  writh  Condition  Fieoadent ;  Reoital ;  rasbalnlng  !■- 

^  St.  Joseph  Township   v.  Rc^eis,  10  thU  sntyect,  u  welt  as  the  impoMitdlity 

Wall.  341  (1S72),  opinion  by  Clifford,  J.  of«ther»ise  pieseotins  it  with  tits  requii- 

In  genaral  throughoat  thisfforktheiiuthar  ite  fulness  sod  acouiscy,  fau  ilidaced  him 

han  uot  Teferred  at  length  in  the  text  to  to  depart  to  wme  extent  ftom  hi*  nnul 

paiticDlar  cues,   but  the  IroportanM  of  conne. 
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•n«  of  Bonds.  —  Generally,  the  power  of  the  municipality,  county,  or 
other  local  civil  Bubdivision  of  the  State,  to  subscribe  for  the  stock 
of  railway  companies,  and  isaue  bonds  in  payment,  is  conferred  upon 
certain  officera,  not  absolutely  but  on  the  coTutition  of  a  previous  ap- 
proving popular  vote,  or  the  assent  of  a  majority  ot  of  some  greater 
proportion  of  the  resident  taxpayers.  If  this  sanction  is  given,  tbeu 
the  officers,  by  the  usual  l^^lation,  are  autliorized  to  make  the  sub- 
scription and  to  issue  bonds  in  payment  therefor.  A  very  common 
defence  to  snch  bonds  consists  in  a  denial  that  the  condition  prece- 
dent, i.  e.,  the  approving  vote,  the  assent  of  the  taxpayers,  or  what- 
ever else  it  may  be,  has,  in  fact,  been  complied  with ;  and  hence, 
as  contended,  the  power  to  issue  the  bonds  did  not  exist,  or  never 
arose.^ 

Where  the  legislation  ia  of  this  character,  —  namely,  requiring 
compliance  with  some  such  condition  before  issuing  the  bonds,  — 
the  Supreme  Court  of  the  United  States  does  not  hold,  as  we  under- 
stand its  decisions,  that  the  power  can  be  rightfully  exercised 
unless  the  condition  precedent  has  been  performed.  As  between 
the  immediate  parties,  the  municipality  and  the  railroad  company, 
doubtless,  the  inquiry  is  open,  and  fully  open,  whether  the  condition 
on  which  the  rightful  exercise  of  the  power  depends  has  been  com- 
plied with ;  and  if  it  has  not  been,  on  due  application  the  issue  of 
the  bonds  will  be  enjoined,'  or  if  they  are  in  the  hands  of  the  ori- 
ginal party  or  of  boldera  with  notice,  an  action  to  enforce  the  bonds 
may,  if  no  estoppel  exists,  be  successfully  defended.'  Want  of 
power  is  a  good  defence  against  a  railroad  company,  endeavoring  to 
enforce  by  mandamus  the  execution  and  delivery  to  it  of  such  bonds 
by  the  municipality.*     In  a  suit  by  the  payee,  or  by  a  person  not 

'  Mere  lufortnalLtieB  in  the  retnnii  of  laid  and  the  oan  rattmug  on  aectioiis  of 

roch  >n  election  not  prejudicing  sufaetan-  ten   miles  esch,   "provided,   the  easteni 

tisl  righta,  biliog  to  comply  with  ibitQ'  tcrmintu,  general  offices,  and  hesdrjaartcrs 

tory  requirements  which  are  directoiy  only,  of  aaid  railroad  should  be  in"  the  city, 

and  clerical  errore,  will  not  defeat  an  appro-  the  court  refosed  ■  writ  of  mtaiAntuta  to 

pristioti  in  aid  of  a  nilroad.     Irwin   v.  compel  their  iaane,  for  the  reason  that  it 

Lowe,  SB  Ind.  £40.    Farther,  as  to  statu-  did  not  appear  that  these  conditions  had 

tory  T^nirements  in  respect  of  municipa]  been  ftalGUsd.     State  v,  Hinneapolis,  32 

bond  eloctians,  see  Stale  v.  Harris  (Ho.),  Uin.  501. 

2S  Eng.  ft  Am.  Corp.  Cases,  18,  47,  note.         As  to  the  daty  of  enjoining  the  issne  of 

and  cases.     In  the  case  of  State  c.  Harris,  bonds  on  the  pain  of  being  estopped  to  set 

aapra,  the  statnte  of  Missouri  was  con-  np  inegnlaritiea  in   the  exercise  of  the 

stmedto  reqaire  two-tbirdsof  theqnaliSed  power,  tee  potl,  sees.  G4T,  G48. 
voters  of  the  coon^  to  attend,  not  merely         ■  Chambers  County  v.  Clews,  SI  Wall, 

two-thirds  of  the  voles  artnnlly  cast.    But  S17,  SSI  (1S7*)  ;   HiidiBon  v.  Smith,  83 

tee  ante,  sec  44,  note,  157,  note.  lod.  602,  sppioving  the  teit 

'  So  whew  a  city  voted  to  issae  bonds         *  Lamoille  Valley  K.  Co.  v.  Fairfield, 

In  aid  of  a  railway  when  the  tiaok  wu  61  Vt  2S7. 
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aa  innocent  holder,  there  is  no  legal  ground  for  maintaiDuig  that  the 
action  of  the  local  officers  in  issuing  the  bonds,  or  aoy  recital  that 
they  may  make  therein,  will  conclude  the  question  whether  the 
condition  precedent  has  been  performed;  and  there  is  no  decision  of 
the  Supreme  Court  of  the  United  States  in  conflict  with  this  state- 
ment of  the  law,  but  sevei'al  which  distinctly  establish  it.' 

§  520.  Eatoppsl  by  Reoital  to  ahoir  Hon-eompliatic«  irlth  Condl- 
Uons  Precedent ;  Knox  County  v.  Asplnwall.  —  When  the  bOQiis 
have  been  issued  and  sold  in  the  market,  and  before  maturity  have 
come  for  value,  and  without  notice,  into  the  hands  of  innocent 
holders,  another  element  of  great  importance  is,  according  to  the 
doctrine  of  the  Supreme  Court,  introduced  into  the  transaction,  as 
respects  compliance  with  conditions  precedent,  —  the  dement  ofe&op- 
pel.  This  is  80  important  in  its  practical  relations  to  the  subject  as 
to  require  careful  and  minute  consideration.  Conceding  that  the 
rightful  exercise  of  the  power  to  issue  the  bonds  depends  upon  a 
condition  precedent,  for  example,  a  popular  vote  in  favor  of  the 
proposition,  when,  how,  and  by  whom  is  ii  to  be  ascertained  whether 
the  condition  precedent  has  been  performed  t  Is  it  to  be  ascertained, 
once  for  all,  before  the  bonds  are  issued  }  Or  is  it  open  tn  inquiiy 
and  contestation  in  every  action  upon  a  coupon  or  bond  ?  la  the 
municipality  estopped,  in  favor  of  a  bona  _fide  holder  of  the  bonds, 
from  setting  up  this  defence  ?  and  in  what  cases  will  the  estoppel 
be  available  in  favor  of  the  holder  ?  These  are  grave  questions,  and 
cases  involving  them  have  been  frequently  before  the  Supieme 
Court,  —  the  first  and  leading  caee  being  The  CommiBsioneis  of 
Knox  County  v.  Aspinwali' 

'  Chamliera  County  r.  CIbwb,  mpra.  is  ementiaL"    76.     Jnia,  Me.   163,   and 

That  court  haa  Bpveral  tirn«a  adrerted  ta  rates  cited. 

thi!  duty  of  tbe  corporation  or  taxpayer         Vniere,  by  statute,  tbe  Mignatan  o/  a 

to  inteifere  by  injanction  tn  resttsin  the  partiealar  qffiar  is  asejUial  to  tiie  \rAiiiitj 

isane  of  bonds  where  the  Rtatnte  has  not  or  bonds  iuued  in  payment  of  a  Bnbecriji- 

been  compiled  nith.     Tnjtmetvm  lies  to  re-  tioQ  to  railiray  etock,  bonds  inued  withont 

itrain  Utue  of  bondt  where  tbere  has  been  mch  aignatnre  are  not  the  bonds  of  the 

9  material  departure  from    the    statute,  municipality,  anil  recitftla  in  them  showing 

Union  Pac.  R.   Co.   v.    Lincoln  County,  the  proTisions  of  the  atatnte  and  compU- 

S   Dillon  C.  C.  H.  SOO  {1873) ;  Sams  v.  ance  therewith  luill  not  ettap  the  mnnici- 

Merrick  Coontv,  /*,  859  :  State  r,  Mont-  pality  from  denying  their  validity.    Bissell 

gomery,  7*  Ala.  226  ;  McCTure  ».  OxfarA  v.  Spring  Valley  Township,  110  C,  a  162. 

Township,    94   U.   S.   429  ;    Portland   &  Mayor's  signotnre  hdd  tn  be  essentia)  ; 

Oxrord  Central  Railroad  Co.  v.  Hartford,  ex-mayor's  signature  insufficient.    Colers. 

eS  Mc.  23.      ■■  In  cases  arising  be/on  the  Cleburue,    131   U.   8.    162   (1889),    noted 

Issue  of  the  bonds,  estoppel  has  no  place,  aide,  sec.  509,  note, 
and  the  sound  doctrine  is,  that  compliance         '  Commissioners  of  Knox  County  r 

with  bU  Bubatantiat  OT  material  conditiotia  Aapiuwall,   21   How.   CS9   |1858J.       See 
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§  531  (417).  The  Cms  of  the  CommlHlonen  of  Knoz  County  t. 
Aspinwnll,^  respecting  the  liability  of  municipal  and  public  corpora- 
tions on  their  negotiable  railway  aid  bonds,  deserves  to  be  particu- 
larly noticed,  as  it  stands  in  the  order  of  time  at  the  head  of  the 
important  line  of  decisions  of  the  Supreme  Court  on  this  subject 
The  action  was  hy  a  bfmafide  holder  for  value  of  cei-tain  coupons 
attached  to  n^otiable  bonds  issued  hy  Knox  County,  Indiana,  in  pay- 
ment of  a  subscription  to  railroad  stock.  The  defence  was  that  the 
bonds  were  not  binding  upon  the  county  because  the  county  commis- 
sioners possessed  no  power  to  execute  them.  By  statute,  the  county 
commissioaers  were  authorized  "to  take  stock  in  the  railroad,  pay- 
able in  county  bonds,  such  as  had  been  issued,  provided  a  majority 
of  the  qualified  voters  of  said  county,  at  a  designated  election,  shall 
vUefor  ike  same."  The  ground  upon  which  the  want  of  power  to 
execute  the  bonds  was  placed  by  the  county  was  the  omission  to 
comply  with  the  requirement  of  the  statute  in  respect  to  the  notices 
for  the  election  (which  the  statute  provided  should  be  held  on  a 
filed  day),  at  which  a  vote  was  to  be  takeu  for  and  against  a,  sub- 
scription to  the  stock  of  the  railroad  compmy.  It  was  admitted  in 
the  case  that  the  notices,  such  as  the  statute  prescribed,  were  not 
given ;  and  the  court  seemed  to  concede  "  that  this  would  be  deci- 
sive against  the  authority  of  the  county  to  issue  the  bonds,  were  it 
not  for  the  question  which  underlaid  it;  and  that  is.  Who  is  to 
determine  whether  or  not  the  election  has  been  pi-operly  held,  aud 
a  majority  of  the  votes  cast  in  favor  of  the  subscription  ?  ...  Is  it," 
the  court  inquires,  "  to  be  determined  by  the  court,  in  this  collateral 
way,  in  every  suit  upon  the  bond,  or  coupon  attached,  or  by  the 
board  of  commissioners,  as  a  duty  imposed  upon  it  before  making 
the  subscription  1 "  The  court  was  of  the  opinion,  and  so  decided, 
that  the  county  commissioners  were  the  proper  judges  whether  or 
not  a  majority  of  the  votes  in  the  county  had  been  cast  iu  favor  of 
the  subscription  to  the  stock,  and  whether  or  not  the  election  had 
been  properly  held,  and  that  these  questions  cannot  be  determined 
collaterally  in  an  action  upon  the  bonds  or  coupons,  at  least  when 
brought  by  a  bona  fide  holder  for  valne.  The  court,  in  assigning 
the  reasons  for  this  holding,  speaking  through  Mr.  Justice  Nelson, 
say:  "The  right  of  the  board. [of  county  commissioners]  to  act  in 
execution  of  the  authority  [conferred  by  the  statute]  is  placed  upon 
the  fact  that  a  majority  of  the  votes  had  been  cast  in  favor  of  the 
subscription ;  and  to  have  acted  without  first  ascertaining  it,  would 
have  been  a  clear  violation  of  duty ;  and  the  ascertainment  of  the 

farther  reference  to  this  ease,  itifia,  gee.  >  21  How,  639  (1858). 

G2i,  nota. 
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fact  was  necessarily  leit,  to  the  iDquiry  and  judgment  of  the  board 
itself,  as  no  oUier  tribunal  was  provided  for  the  parpose.  The 
board  was  one,  from  its  organization  and  general  duties,  fit  and 
competent  to  be  the  depositary  of  the  trust  thus  confided  to  it. 
The  persona  composing  it  were  elected  by  the  county,  and  it  was 
already  invested  with  the  highest  functions  concerning  its  general 
police  and  fiscal  interests.  .  .  .  We  do  not  say,"  be  adds,  "  that  the 
decision  of  the  board  would  be  conclusive  in  a  direct  proceeding  to 
inquire  into  the  focts  previously  to  the  execution  of  the  power,  and 
before  the  rights  and  interests  of  third  parties  had  attached ;  bat 
after  the  authority  has  been  executed,  the  stock  subscribed,  and  the 
bonds  issued  and  in  the  hands  of  innocent  holders,  it  would  be  too 
late,  even  in  a  direct  proceeding,  to  call  it  in  question.  Much  less 
can  it  be  called  in  question  to  the  prejudice  of  a  honajide  holder  of 
the  bonds  in  this  collateml  way."  ' 

§  522  (418).  Commvnta  on  Knox  ▼.  AspinwalL  —  The  author 
ventures  to  remark  that  he  believes  the  decision  upon  the  special 
facts  of  the  case  to  be  right,  and  for  the  reasons  thus  clearly  stated 
by  this  able  and  experienced  judge.  But  as  sustaining  tiie  decis- 
ion, a  further  position  by  way  of  argument  is  taken,  which,  unless 
it  13  to  be  understood  iu  the  limited  sense  herein  suggested,  he  con- 
aiders  to  be  untenable,  of  a  most  dangerous  nature,  and  subversive 
of  an  important  principle  in  the  law  of  agency  applicable  both  to 
private  and  public  ^enta.  That  position  is  this  :  that  a  purchaser 
of  the  bonds  had  a  right  to  assume,  from  the  mere  fact  that  they 
were  issued,  that  the  condition  on  which  the  county  was  authorized 
to  issue  them  had  been  complied  with,  and  that  a  recital  in  the 
bonds  that  they  were  issued  in  pursuance  of  the  statute  amounts  to 
an  estoppel  in  pais  upon  the  corporation,  of  which  the  officers  issu- 
ing the  bonds  were  the  public  E^nts.  That  this  is  the  position  as- 
sumed by  the  court  will  appear  by  the  following  extract ;  "  Another 
answer,"  continues  Mr.  Justice  Nelson,  "  to  this  ground  of  defence 
is,  that  the  purchaser  of  the  bonds  had  a  right  to  assume  that  the 
vote  of  the  county,  which  was  made  a  condition  to  the  grant  of 
the  power,  had  been  obtained,  from  the  fact  of  the  subscription  by 
the  board  to  the  stock  of  the  railroad  company  and  the  issuing 
of  the  bonds.  The  bonds,  on  their  face,  import  a  compliance  with 
the  law  under  which  they  were  issued.  '  This  bond,'  we  quote,  'is 
issued  in  part  payment  of  a  subscription  of  8200,000,  by  the  said 
Knox  County,  to  the  capital  stock,  &o.,  by  order  of  the  board  of 
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eommissiouera,  in  purauance  of  the  third  sectioD  of  the  act,  &o., 

passed  by  the  general  assembly  of  the  State  of  IndiaDa,  aud  ap- 
proved Jan.  15,  1849.'     The  purchaser  inas  not  hound  to  look/urther 

/or  evidence  of  a  compliance  with  the  conditions  to  the  grant  of  the 

power."  *     This  principle  has  been  reiterated  and  this  case  frequently 
referred  to  and  followed,  and  one  of  the  two  {^rounds  on  which  it 

rests,  if  not  Indeed  both  of  them,  still  has  the  approval  of  the  court, 
»8  will  be  seen  by  its  subsequent  judgments.^ 

<  /A.  6tf.     If  by  tliia  it  U  mfODt  th*t  L«throp,   SI   Uo.   4SS  (1873).     But   see 

whsTB  the  power  to  usae  boada  is  given  text,  xec  524,  and  ceaes  cited  in  the  next 

npon  tlie  conditioD  of  a  previoos  mi^orit;  note. 

Totfl  in  facor  of  the  proposition,  tiie  pub-  '  The   cases   in   which    Kdox   County 

lie  or  nmnicipal  officers  can,  wherein  point  Camm'ra  d.  Aapinwall  has  been  cited  aod 

<il  tnet  no  ■pole  haa  b*ai  laiiai  or  Ike  propo-  followed  or  applied,  are:  Bioaell  v.  Jelt'er- 

tUvm  hatbeeavcled  dovm,  bind  the  county  sonvillc,  li4  How.  287  (1860);  Wood.s  v. 

by  the  issue  of  bonds  with  Tslse  racitaJs  Lawrence  County,  1   Bliu^k,  S86  (l^^l); 

therein,  the  author  feels  bound  rrapectfullj  Moran  o,  Miami  County,   2  Black,   722, 

to  insist  that,  in  his  judgment,  the  princi-  724  (1382);  Mercer  County  e.  Hacket,  1 

pie  is  unsoUDd,   and  certainly  it  ia  one  Wall.  S3  (1S63);  Gelpcke  i>.  Dubuque,  iJ. 

which  will  antail  needless  aud  incalculable  176,  SOS;   Van  Hostrup  v.  Madison,   lb. 

injury  upon  public  and  mnnieipal  corpora-  291;    Meyer  v.  Muncatiue,  lb.  334,  3B3  ; 

tions.      These  aeouritiea,   it  is  true,   are  CintinnstiB.  Morgan,  3  Wall.  276;  Rogera 

iDtoDded  to  be  sold  ia  distant  markets,  and  v.  Burlington,  lb.  S54;  Marshall  County 

therefora  it  cannot  ressanalily  be  required  Sup.   u.   Scheuck,   5  Vail.    772   (IStiO) ; 

that  pnrebaaers shall  be  sfTMtedirithirreg-  Lexington  v.  Butler,  14  Wall.  284  (1371); 

niarities,  bat  they  ought  to  be  held  to  Grand  Chate  e.  Winegar,   15  Well.   371 

Mcenaiawbethertheauhatantial  precedent  (1872);  Lyade  e.  Winael»go  Comity,  16 

condilionsof  the  powerhaye  been,  in  fact.  Wall.   8;    Kenieott  o.   Jeffersoo   County 

eomplied  with,  and  it  ought  not  to  be  in  Sup.,  li.  452 ;   Bt.  Joseph  Tp.  v.  Rogers, 

thepowerofpublicofflcars,  unless  theUeci-  lb.  644;   Pendlelon   County  b.   Amy.   18 

Bonofthisi]aestionia  by  statute  expressly  Wall.  297;  Coloma  o.  EavM,  92  U.  3,  484 

or  at  least  plainly  committed  lo  them,  to  (1B76) ;    Venice   ■.   Murdock,    76.    494; 

bind  the  corporation  for  which  they  act  by  Moultrie  it.  Rockingham  T.  C,  Sav.  Bank, 

their  mere  sMtemenUoT  what  is  in  point  lb.  831;  Mawy  «.  Oswego  Tp.,  lb.  637; 

oflactantme.  Humboldt  Tp.  v.   Long,  /*.   B42  ;  Rau- 

On  grounds  similar  to  those  here  sug-  dolph  Connty  v.  Post,  93  U.  S.  502  ; 
gested  it  has  been  held  by  the  Supreme  Callaway  County  v.  Foatar,  H.  fi97  ; 
Court  of  Miaaouri  that  bonds  issued  where  I^avenworth  County  p.  Barnes,  94  U.  8. 
M  election  is  requited,  but  none  ever  held  70;  Dougiss  County  Cointn'TS  v.  Bolles, 
•nd  no  vote  taken,  are  void,  because  of  lb.  104;  Johnson  Couiitv  Comin'ra  v.  Jan- 
want  of  power  to  issue  them, —void  in  nary,  lb.  202;  Same  o.' Thayer,  li.  631; 
the  hands  of  all  persons ;  but  they  may  Scotland  County  v.  Thomas,  fb.  682  ; 
bo  validated  by  the  legislature,  airines  East  Lincoln  u.  Dsrenport,  B.  801  ;  Cuss 
V.  Franklin  County,  48  Mo.  167  (I8T1).  County  v.  Johnston,  95  D.  S.  360;  Snn 
Wagner,  J.,  in  this  case  reviews  the  prior  Antonio  b.  Mehaffy.  96  U.  8.  812 ;  .Siime 
»4iQdioationa  of  the  United  Stat™  Supreme  d.  Barnes,  lb.  31B  ;  Wan«n  County  e, 
Conrt  and  of  the  Supreme  Court  of  the  Marey,  97  U.  8.  96 ;  Macon  County  v. 
State  of  Sfiteouri,  and  limits  the  language  Shores,  R.  272  ;  (Jnuvoo  b.  Bitter,  lb. 
used  by  the  jndgea  to  the  facts  befora  889  ;  Daviess  County  v.  HuidekoiH-r,  98 
them,  and  distinguishes  between  the  case  TT.  8,  98  ;  Sihuyler  County  v.  Thotnaa, 
of  irregularities  in  an  election  and  no  ulec-  lb.  169  ;  Hsckett  e.  Ottawa,  99  U.  8,  86  ; 
tion  whatever.  See,  also,  Carpenter  v.  Weyanwega  v.  Ayling  lb.  112 ;  Calhoun 
TOt.  I.  —  88 
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§  523.  AntboT'a  atatomant  of  Rala. — Notwithatandiiig  f^  broad 
language  in  some  of  the  opinions,  to  the  effect  that  where  noder  any 


County  Sup.  V.  Galbmith,  lb.  214  \  WU- 
SOJ1  v.  SaUmanca,  lb.  409 ;  Orleana  c. 
Ptatt.  lb.  676  (siting  aiuong  other  caas 
RotbI  British  Bank  o.  Tnnjuaad,  6  El.  ft 
Bl.  323);  Lyons  v.  Mudsod,  HU  U.  S.  88*; 
iluthojiy  V.  Jasper  Caiiiity,  101  U.  S.  693; 
Kolierts  P.  Bollea,  lb.  119;  Ponipton  r. 
Cooiier  Union,  lb.  IBfl;  Donglaas  e.  Hke 
County,  lb.  677;  Darlington  D.  Jacksou 
County,  lb.  688;  Foolt  u.  Pike  County, 
76.688;  Menaeha  u.  Hazard,  102  U.  3.  81; 
Ottawa  B.  Portamoiitii  Kat.  Bank,  lOS 
U.  S.  342;  Northern  Bank  o.  Port*r  Tp., 
110  U.  3.  608  (1883);  Gary  r.  Ottawa,  8 
Fi^J.  H.  199;  Tbinl  Xat.  Bank  of  ByrH- 
tusr  B.  3«u«ca  FalK  15  Fed.  K.  783 
(1883);  Nicolay  u.  St.  Clair  County,  8 
Dillon,  C.  C.  163  (1874);  Hnidekoper  ir. 
Buchanan  County,  Ih.  175;  Mygatt  v. 
Oreen  Bay,  1  Bisa.  C.  C.  292;  Smith  v. 
Clark  Coanty,  64  Mo.  58,  SI;  St.  \a\t\a 
v.  Shiulda,  62  Ma.  2t7;  WilkinwiQ  v. 
Peru,  81  Ind.  1;  Black  e.  Cohwi  and 
Shorter  ti.  Rome,  62  Ga.  B21  (1874);  W^hb 
r.  Heme  Bay  Coiniu'ra,  I,.  B.  6  Q.  B.  B42; 
[u  re  Imperial  Land  Co.  of  Marseilles,  L 
R.  II  Eq.  473;  Bargnte  u.  Shortridge,  6 
Ci.  H.  L.  C,  297;  and  a  cartifieate  of  the 
proper  officer  that  the  bonds  havB  been 
duly  issued  and  the  signatures  are  genuine, 
and  that  the  same  hava  been  duly  w^a- 
tered  in  hia  nffiee  according  to  law,  cannot 
]>e  coutmdicted  by  evidence  that  there  was 
actually  no  ref^lstratinu  in  hixoHlL-e.  Rock 
Creek  Tp.  i'.  Strong,  98  0.  8.  271. 

K'toppel  to  set  np  irregulnritii-s  in  issne 
of  bonds  by  reason  of  the  subnequent  pny- 
vtenl  of  inteTtfl.  Mnrehall  County  Sup. 
«.  Schenck.  5  Wall.  772 ;  compare  Marsh 
t>.  Fnlton  Cn„  10  Wall.  676 ;  Eminence  v. 
Grasaer's  Eirs.,  81  Kv.  62;  Aroma  e. 
Auditor,  15  Fed.  Rep.  843  :  Oswego  First 
Xnt.  Bank  V.  Wnloott,  7  Fed.  Key..  8B2; 
Whitiug  V.  Potter,  2  Fe.1.  Rep.  617  ;  Par- 
kerslmrt;  i>.  Brown,  108  U.  S.  487  ;  see 
lo  rortsniontli  Sav,  Bank  ».  Springfield, 
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EilnpfKl   Si/  fonnir  final  judiimeaf.    rm. 

jmns  from  bonds  issued  in  aid  of  a  railway, 
n  final  judgment  in  favor  oF  the  mnnici- 
pality  was  entered  upon  plaintifTa  demurrBr 


to  its  answer  setting  np  facta  showing  that 
the  bonds  were  neHfr  exteuUd  by  it,  the 
plaintiff  was  held  to.  be  eatopjied  to  deny 
the  matters  no  determined  when  suing 
the  sama  municipality  npon  other  coupons 
from  the  same  bondd  subsequently  matui^ 
ing.  Bisaell  ti.  Spring  Valley  Township^ 
124  U.  S.  225  ;  compare  CroraweU  v.  Sao 
County,  96  U.  S.  51.  The  former  action 
of  Bisaell  on  olhtT  eottprmt  of  the  lame  ianu 
of  bonds  is  imported  in  110  U.  S.  162. 
After  the  opinion  of  tha  Supreme  Court  in 
the  caas  of  the  same  plaintiff  (reported  184 
U.  S.  26)  had  been  printed,  and  during 
the  term,  the  author,  having  been  em- 
ployed as  counsel  for  the  plaintili;  filed  ■ 
petition  and  aignntsnt  for  a  rehearing  of 
the  opinion  holding  the  judgment  in  the 
fonuei  action  to  be  an  estoppeL  He 
urged,  upon  an  eicamination  of  the  plead- 
ing in  the  first  record,  (a)  that  it  was  lul 
adjudged  therein  that  the  bonds  were 
never  signed  by  the  proper  officer,  but  that 
it  was  only  adjudged  that  if  the  bonds 
were  registered  and  purchased  by  the 
plaintiff,  aa  alleged  in  his  petition,  this  is 
in  law  no  answer  to  the  pies  that  the  clerk 
dill  not  sign  the  bonds  or  authorize  any 
one  else  to  sign  thero  for  him;  (b)  that  the 
ailjudication  in  the  first  Kuit  is  no  bar  to  a 
suit  upon  ailur  coupons  when  the  plaintiff 
propoies  to  cHlabtish  aa  a  hct  for  the  Gnt 
time  that  the  clerk,  being  ill,  did  author- 
ize the  bonds  to  be  signed  in  his  name  by 
his  brother,  who  was  also  his  deputy,  and 
that  they  were  signed  accordingly.  Ths 
petition  for  a  rehearing  sas  overruled,  and 
no  further  opinion  was  filed.  The  impor. 
t«ne«  and  dllBculty  of  the  question  seem 
to  justify  this  further  atatement  concern- 
ing  the  cause  which  does  not  appear  in  the 
reports.  The  extent  to  which  the  doctrine 
of  estoppel  ia  *-(Tni'a?','/  rarried  in  this  case, 
the  anther  suggesta  with  deference,  goes 
beyond  the  line  of  the  principle  of  pre- 
vious adjudications  in  the  same  court,  and 
to  an  extent  which  deserves  fnrtber  con- 
sideration aa  to  its  sonndneas. 

Kstoppel  by  retaining  procetdt  ofbondM. 
Pendleton  I'ounty  d.  Amy,  13  Wall.  297 
(1371).    Pott,  sec.  S47. 
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circum  stances  the  power  exists  in  the  corporation  to  issue  negoti- 
able securities,  the  bona  fide  holder  has  the  right  to  presume  that  they 
■were  duly  issued,  yet  wheo  the /acfa  of  the  cases  in  which  such  lan- 
guage is  used  are  considered,  we  are  unable,  after  a  careful  review  of 
the  decisions  of  the  Supreme  Court,  to  say  that  they  lay  down  the 
doctrine  that  merely  by  recital  in  the  bonds  the  corporation  will, 
under  all  circumstances,  in  favor  of  an  innocent  holder,  be  estopped 
from  showing  that  in  point  of  fact  no  election  whatever  was  boldeu. 
or  that  any  other  condition  precedent  to  the  exercise  of  the  power 
has  not  been  complied  with.  If  upon  a  true  construction  of  the 
legislative  enactment  conferring  the  authority,  the  corporation  or 
certain  ofBcers,  or  a  given  body  or  tribunal,  are  invested  with 
power  to  decide  whethec  the  condition  precedent  has  been  complied 
with,  then  it  may  well  be  that  their  recital  of  their  determination 
of  a  matter  in  pais  which  they  are  authorized  to  decide  will,  ia 
favor  of  the  bondholder  for  value,  bind  the  corporation.' 

§  524.    Qnallfloatloii  of  last  8«otloii  by  tb«   anprsma  Court.  — 

"  Tliis,"  says  Mr.  Justice  Strong,  in  Coloma  v.  Evans,  referring  to 
the  language  of  the  author  in  the  last  preceding  section,  "  is  a  very 
cautious  statement  of  the  doctrine"  of  the  Supreme  Court  And 
he  adds,  "  It  may  be  re-stated  in  a  slightly  different  fonu.  Where 
legislative  authority  has  been  given  to  a  municipality,  or  to  its 
officers,  to  subscribe  for  the  stock  of  a  railroad  company,  and  to 
issue  municipal  bonds  in  payment,  but  only  on  some  precedent 
condition,  such  as  a  popular  vote  favoring  the  subscription,  and 
where  it  may  be  gathered  from  the  legislative  enactment  that  the 
ofBcers  of  the  municipality  were  invested  with   power   to   decide 

>  The  Ungnage  in  thU  section  stands  u  and  the  vnte  Bbould  be  void  nnlcan  the 

In  a  previoua  edition  ;  but  it  nmst  now  be  road   should  be  oompletei!  hy  a  apeoifind 

rtftanied   ns   authoritatively   qualified   by  day,  and  the  honiin  specially  recited  thai 

the  judftment  of  the  Supreme  Court  of  the  it  was  so  completed,  though  the  fact  was 

United  Stales,  referred  to  in  section  524.  otherwise.      Orefcon    v.  Jeniiinj^  was  dis- 

See  Oregon  «.   Jennings,   119  U.  8.   74,  tinguiahe.]   in   German   Savings  Bank  v. 

where  Mr.  Justice  fiioicA/'mi  said,   "The  Frooklin    Coonty,    128   U.   S.    528,   643 

supervisor  and  town  clerk  .   .   .    were  ths  (3888). 

persons  entruBted  with  the  duly  of  decid-  That  bonds  recite,  as  the  authority  for 

log,  before  issuiog  the  bonds,  whether  the  the  issue,  n  wrmt'i  -tt  of  Hit  legialf'turt, 

conditions  dutermioed  at  the  election  ei.  does  not  necessarily  invaliiiate  them,  if  it 

isted.     If  they  have  certified  to  that  effect  can  be  shown  that  tbey  were  in  fact  is- 

in  the  boniU,  the  town  ia  estopped  from  sued  nnder  an  set  conferring  the  power, 

asserting,   as  sgainst  a  bmui  JIde  holder,  Anderson  Co.  {"onirn're  «.  Real,  113  D.  S. 

that    the    conditions    pi-esciibed    by   the  227  ;  Johnson  Co.  Comm'rs  v.  January,  94 

popular  vote   were   not   complied   with."  U.  8.  2i>2,  ciistinfriiished;  Crow  v.  Oxford, 

In  this  case   the  terms  of  the  vote  were  119  V.  8.  21S  (13SG). 
that    the   bonds   should   not    be    iasaed 
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whether  the  condition  precedent  has  been  complied  with,  their 
recital  that  it  haa  been,  made  in  the  bonds  iasued  by  them  and 
held  by  a  bonafde  purchaser,  is  conclusive  of  tlie  fact  and  binding 
upon  the  municipality,  for  the  recital  is  itself  a  decision  of  the  fact 
by  the  appointed  tribunal'  In  Bissell  *.  JefTersonviJle,  it  ap- 
peared that  the  common  couocil  of  the  city  were  authorized  by 
tlie  legislature  to  subscribe  for  stock  iu  a  railroad  company,  and 
to  issue  bonds  for  the  subscription,  on  the  petition  of  three-fourths 
of  the  legal  voters  of  the  city.  The  council  adopted  a  resolution  to 
subscribe,  reciting  in  the  preamble  that  more  than  three-fourths 
of  the  legal  voters  had  petitioned  for  it,  and  authorized  the  mayor 
and  city  clerk  to  sign  and  deliver  bonds  for  the  sum  subscribed. 
The  bonds  recited  that  they  were  issued  by  authority  of  the  common 
council,  and  that  three-fourths  of  the  legal  voters  had  petitioned 
for  the  same,  as  required  by  the  charter.  In  a  suit  sulraequently 
brought  by  an  innocent  holder  for  value,  to  recover  the  amount  of 
unpaid  coupons  for  interest,  it  was  held  inadmissible  for  the 
defendants  to  show  that  three-fourths  of  the  legal  voters  of  the 
city  had  not  signed  the  petition  for  the  stock  subscription.  A 
similar  ruling  was  made  in  Van  Hostrup  v.  Madison  City,  and  iu 
Mercer  County  v.  Hacket.  The  same  principle  has  recently  been 
asserted  in  this  court,  after  very  grave  consideration,  and  it  must 
be  considered  as  settled.  In  St.  Joseph  Township  v.  Revere,  it  is 
stated  thus :  '  Power  to  issue  bonds  to  aid  in  the  construction 
of  a  railroad  is  frequently  conferred  upon  a  municipality  in  a  special 
manner,  or  subject  to  certain  regulations,  conditions,  or  qualifications ; 
but  if  it  appears  by  their  recitals  that  the  bonds  were  issued  is 
conformity  with  such  regulations  and  pursuant  to  such  conditions 
and  qualifications,  proof  that  any  or  all  these  recitals  were  incorrect 
will  not  constitute  a  defence  for  the  corporation  in  a  siiit  on  the 
bonds  or  coupons,  if  it  appears  that  it  was  the  sole  province  of  the 
municipal  officers  who  executed  the  bonds  to  decide  whether  or  not 
there  had  been  an  antecedent  compliance  with  the  regulation,  con- 
dition, or  qualification,  which  it  is  alleged  was  not  fulfilled.'    There 

'  The  proptwitiou  here  stated  tiaaheen  «,  Comngbsa,  8  Fed.  Bep.  777;  Irwin  k 

re-osMrted    and    applied    in    fubaeqiient  Town  ot  Ontario,  8  Fed.  Rep.  49  ;  Phelpa 

eases.   Anderson  County «.  Bml,  113  U.  9.  e.    Lewiston,    IS   BlatcM.    ISl.     On   the 

227;  Dixon  County  v.  Field,  111  U.  S.  other  hand  a  recital  of  facta  which  the 

eS ;   Northern  Bank  of  Toledo  e.  Port«r  officers  had   no   aathority   to  datenuine, 

Tp,,  110  U.  9.  60S;  Buchanan  e.  Litch-  or  a  recital  of  mattara  of  law,   will   not 

field,  102  U.  8,  278  ;  line  e.  Embden,  72  estop  the  mnnioipal   corporation.     Dixon 

He.  354  ;  Anderson  Co.  v.  Houston  &  Q.  County  v.  Field,  111  C.  S.  S3  ;  aoe  thil 

N.  B.  B.  Co.,  fi2  Tex.  228;  Carrier  r.  c*se,pa9l,  aec  G26a,note. 
Shawsngunk,  10  Fed.  Bep.  220;  Hopper 
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is  nothing  in  the  case  of  Marah  v.  Fulton  County  at  all  inconsistent 
with  the  rule  thus  asserted.  In  that  case  there  were  no  recitals  in 
the  bonds,  and  there  was  no  decision  that  the  conditions  precedent 
to  a  subscription,  or  to  the  gilt  of  authority  to  subscribe,  had  been 
performed.  The  q^uestion  wtis,  therefore,  open.  What  we  have 
said  disposes  of  the  present  case  without  the  necessity  of  particular 
consideration  of  the  matters  ui^ed  in  the  argument  of  the  defendant 
below.  It  was  inadmissible  to  show  what  was  attempted  to  be 
shown ;  and  even  if  it  had  been  admissible,  the  effort  to  assimilate 
the  case  to  Marsh  v.  Fulton  Oounly  would  fail.  There  tlie  sul>- 
scriptiou  was  for  the  stock  of  a  different  corporation  from  that  for 
which  the  people  had  voted."  ' 

'  Town  of  Coloma  v.   Eaves,  92  U.  S.  tain  >  stutement  or  recital  that  snch  vota 

434.      Id  thia  case,  l^^lutive  aathority  has  been  givsn,  then  the  bona  fide  puT- 

ms  fCiTeii  to  the  toirn  to  make  the  sub-  ehaaer  of  the  bonds  need  go  back  no  far- 

■cription  and  issue  the  bonds  on  the  pre-  ther.      He   has  a  right   to  rel;  on   the 

vions  sa.iotion  of  a  popular  vote,  to  b«  statement  aa  a  determiDBtion  of  the  qoM- 

•acertained,  si   the  ennrt   conatraed   the  tioo.     But  a  mere  execatiou  and  ibsub  of 

enactment,  by  the  officen  of  the  town,  the  bonda  without  such  recital  ia  not,  in 

who  wer*  entpowered  to  eiscute  the  bunds,  my  jndgment,   conutosive.       It    may  b« 

The  boiidi  vere  executed  in  due  form  hj  prima  faeit  aufficieat ;  but  the  contrary 

the  proper  ofBcers,   and  duly  registered  may  be  ahown.     Thia  seems  to  me  to  ba 

with  the  auditor  of  State.    T bey  contained  the  true  diatiuction   to  be  taken  on  thia 

the  rtcital  that  they  "are  iaraed  vitdcr  sabject,  and  1  do  not  think  that  the  coa- 

mid  by  eirtut  of  Out  ad  inairporati»g  i/tt  trary  haa  ever  been  decided  by  thia  court. 

railroad  company,"  approved   March  SI,  There   hove    been    various   dida  to  the 

IS69,  "  and  in  aceordimca  aith  the  vote  of  contrary,  but  the   cases,  when  carefuUj 

&e  tUeton  of  mid  toumhip  of  Golmna,  at  GzamiDed,  will  be  found  to  have  bad  all 

a  regidar  oUclion  held   Jaly  28,   IBSB,  the  prereciuisiteB  necessary  to  sustain  the 

in  aceordanec  toithiaid  law."  bonds,  according  to  my  visw  of  the  CMe. 

The  scops  and  effect  of  the  doctrine  of  This  view  nas  distinctly  announned   by 

t^e  court  are  shown  by  the  brief  separate  thia  court  in  the  caae  of  I.ynde  v.  Ths 

opinion  in  the  caae,  given  by  Mr.  Justice  County  of  Winnebago,  IS  Wall.  S.      In 

BradUy,  who  aaya  : —  the  cane  now   ander  consideration,  thera 

"  I   disgent  &om   the  opinion  of   the  is  a  sufficient  recital  in  the  bond  to  ahow 

court  in  tbig  case,  bo  ^  as  it  may  be  con-  that  the  proper  election  was  held  and  tho 

•trued  to  reaffirm  tlie  fimt  point  asserted  proper  vote  given  ;  and  the  bond  waa  exe- 

in  the  caae'  of  Enoi  Couoty  d.  Aspinwall,  cnted  by  the  officere  whose  duty  it  waB 

to  wit,  tliat  the  mere  execution  of  a  bond  to  ascertain  these  facts.     On  thia  grouDd, 

by  oSicera  charged  with  the  duty  of  ucer-  and  this  alone,  I  concur  in  the  judgment 

taining  whether  ■  condition  precedent  haa  of  the  conrt." 

been  performed  ia  conclnaire  proof  of  ita         In  the  same  caae  Hr.  Jnatice  Strong,  in 

performance.      If,  when  the  law  requires  the  main  opinion,  after  resting  the  jadg- 

a  vota  of  taxpayers  before  bonds  can  be  ment  on  the  principle  stated  in  the  trit 

issued,  the  auperviior  of  a  township,  or  (wr.  524),  makes  this  reference  to  thecaaa 

the  judge  of  prahete  of  a  connty,  or  other  of  Knox  County  v,  Aspinwall :  — 
officer  or  msgistrate,  is  ths  officer  desig-         "  Indeed,  some  of  our  decisions  bava 

Dated  to  ascertain  whether  such  rots  hal  gone  farther.       In  tbe   leadin;;   case  of 

been  given,  and  is  also  the  proper  officer  Knox  County  n.  Aspinwall,  31  How.  S44, 

to  elrcnte    and   who  does   execute    tbe  the  dscinon  was  rested  npnn  two  groniida. 

bonds  ;  and  if  the  bonds  themselvea  con-  One  of  tham  was  that  the  msrs  iiaas  of 
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§  525.  Batoppel  bj  ReoltRl;  Failure  to  ^va  HoUoe  of  maotton, 
or  NoUo*  for  tlie  R«qiilrad  Tims.  —  As  showiug  tim  application  and 
etfect  of  the  ducti'ine  staled  iu  the  preceding  sections  as  to  compli- 
ance with  couditiona  precedent,  —  particularly  io  respect  of  the 
very  common  one  of  a  previous  election,  or  the  assent  of  a  given 
proportion  of  the  taxpayers, —  a  brief  reference  may  be  made 
to  some  of  the  leading  decisions  of  the  Supi-eme  Court,  iu  which 
it  is  evident  that  the  whole  subject  again  underwent  thorough 
consideration.  In  Humboldt  Township  v.  Long,  bonds  issued  under 
legislative  authority,  requiring  s  popular  vote  at  an  election  of 
which  thirty  days'  notice  was  to  be  given,  aud  which  contained 
a  recital  (made  by  the  officers  having  the  power,  aa  eonetrued,  to 
determine  whether  the  conditions  of  fact  had  been  complied  with, 
aud  to  issue  the  bonds)  to  the  effect  that  they  were  "  issued  in  pur- 
laaTux  of  and  in  accordance  with  the  act  of  the  legislature,"  stating 

the  bond*,  contaming  a  recital  that  tbej  ^tatd  in  part  pavtnent  of  taubicriptdaD  of 
were  iaaaed  niider  aad  ia  parauaace  of  1200,000,  bj  tbc  aaid  Knox  Count;,  to  tha 
the  legialutive  act,  wu  ■  8u£i:ient  bull  capital  stock,  &c.,  by  order  of  the  boftrd 
for  ao  aB^uuiption  by  the  piin:biuer  that  orcommisBioDcrs,  iitpurnioiUK  ofthe  third 
the  couditiona  on  which  thn  county  (iu  section  of  tbe  act,  &c.,  approred  Jannarj 
that  case)  was  aathorized  to  iseas  them  ]G,  1849."  The  act  ipquired  the  previniu 
had  been  complied  with,  and  it  wu  said  siuictioD  of  h  majority  of  the  qaalilied 
the  purchaser  waa  not  bonuil  to  look  far-  voters  of  the  county,  and  the  dereiice  wai 
ther  for  evidence  of  such  compliance,  faJlarB  to  comply  with  the  statute  in  i«- 
thongh  the  recital  did  not  affirm  it.  Tbis  specl  to  the  Kolica  for  the  election.  And 
position  wu  snpported  by  reference  to  tlie  proposition  wtiicli  has  bean  doubted 
The  Royal  British  Bank  u.  Turquand,  elsewhere,  and  from  which  Hr.  Josticw 
0  Ellia  &  Blackburn,  327,  a  case  in  the  Bradley  diasents,  is  contained  in  the  fol- 
Excheqaer  Chamber  which  fully  suetaios  lowiuf;  sentence,  extracted  from  the  opin- 
io and  the  decision  in  which  waa  coo-  ion  of  Mr.  Justice  Hclaon  in  that  caae, 
curred  in  by  all  the  judges.  This  posi-  who,  after  quoting  the  foregoing  recital 
tion  taken  in  Knox  County  «.  Aspinwall  in  the  bond  (which,  it  will  be  seen,  does 
has  been  more  than  once  reaffirmed  in  not  eiprasly  stste  tliat  there  was  au  elec- 
thia  court.  It  wss  in  Moran  v.  Miami  tion),  says:  "The  purchaser  was  not 
Connty,  2  Black,  732  \  in  Hercer  Coucty  bonud  to  look  further  for  evidence  of  a 
».  Hacket,  1  Wall.  83  ;  in  Supervisors  r.  compliance  with  the  conditions  to  the 
Schenck,  6  Wall.  784,  and  in  Meyer  v.  grant  of  the  power."  In  Uonn  o.  Miami 
MoBcatine,  1  Wall.  384,  It  has  never  County,  2  Black,  722,  732,  the  conrt  aay  ; 
been  overruled,  and  whatever  doubts  may  "  We  think  and  adjudge  that  the  recitals 
have  been  auggeated  respecting  its  correct-  io  the  bonds  are  conclusive  [of  compliance 
ness  to  tha  full  extent  to  which  it  has  with  the  precedent  conditioo],  constitut- 
sometimea  been  announced,  there  should  ing  an  estoppel  in  fait  upon  the  defend- 
be  no  donbt  of  the  entire  carrectness  of  the  ants  in  this  sntt."  Other  cases  to  tha 
other  rale  asserted  in  Knox  County  o.  tame  effect  in  the  Supreme  Court  will  be 
Aspinwall.  That,  we  think,  has  been  so  adverted  to  as  wg  proceed.  In  Horcy  «. 
firmly  seated  in  reason  and  authority  that  Oswego  Towuship,  82  U.  S.  63S  (IS75], 
it  cannot  be  shaken."  the  doctrine  as  contained  in  the  tsit  (sec. 
In  further  explanation  we  may  add  624),  was  reasserted  almoat  Id  the  same 
that  the  Tteilrd  in  Knoi  County  v.  Asjiin-  language. 
will  WH  in  thesa  words :  "  This  bond  is 
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it,  were  held  not  to  be  invalid  in  the  hands  of  a  holder  for  value, 
before  due,  without  notice,  because  the  election  vxls  held  within,  less 
than  thirty  days  after  the  date  of  the  order  providing  for  it.'  The 
principle  adopted,  and  the  reasoning  of  the  court  by  which  it  is 
suatained,  lead,  it  would  seem,  logically  to  the  conclusion  (althoiigli 
there  is,  perhaps,  no  case  in  the  Supreme  Court  wbere  the  facts 
required  a  direct  decision  of  the  point)  that,  where  the  power  to 
isaue  the  bonds  is  given  upon  the  condition  of  a  previous  vote 
in  favor  of  the  proposition,  the  public  or  municipul  officers  can, 
where  iio  vote  whatever  has  been  taken,  or  the  proposition  has  been 
voted  down,  bind  the  county  or  municipality  by  the  falie  recitals 
in  such  unauthorized  bonds,  provided  they  are  issued  by  the  offi- 
cers entrusted  by  the  atatute  with  the  power.  Under  such  a  doctrine, 
limitations  upon  the  exercise  of  the  power,  intended  to  prevent 
fraud,  and  to  secure  a  compliance  with  the  conditions  upon  which 
the  bonds  are  authorized,  are  of  little  practical  value,  and  will 
frequently  prove  illusory.     So,  in  Colouia  v.  Eaves,  supra?  — a  case 

'  Humboldt  TownBhijir.  Long,  D3U.  8.  qnent  bonil   issue,  nere  qnestions   which 

1112.     The  court  thui  state   the  gronrnl  tlie  law  submitted  to  the  bo&i-il  of  county 

of  its  decision  :   "The   board   of  county  comuiissioners,  and  which  it  «aa  ueuesaaiy 

commiBfianerB,  who  cacsed  the  bonda  to  for  them  to  answer  before  thpy  could  act. 

be  issued,  irere  constituted  tbe  authority  Id  the  present  case  the  board  pa.sacd  upon 

to   determiiie   whether  the  conditions  of  them  and  issued  the  bonds,  asserting  by 

fact,    made    by    the   statute    precedi-nt  to  the  recitals  that  they  were  issued  '  in  pur- 

the  exercise  of  the  authority  gi-autsd  to  snsnce  of  and  in  atuonlunce  with  the  act 

execute  and  issue   the  bonds,   had   been  of  the  legislature.'       Thus  the  plaintilT 

performed,  aitd  their  recital  in  the  bands  below  took  them,   without  knowledge  of 

issued  bj  tbem  is  conclusire  in  a  suit  any  irregularicies  in  the  process  through 

■gainst   the  township  brought  by  a  bona  which  the  legitiliitive  authority  was  exer- 

fide  holder."     (So  held,  slso,  in  Marcy  v.  cised,   and    relying    u^ion   the   assursncs 

Township  of  Uswego,  92  U.  S.  038.)    "  In  given  by  the  boai-d  that  the  bonds  had 

•o  ruling  we  but  decided  wliat  had  often  been  issued  in  accordance  with    the  law. 

before  been  decided,  and  what  ought  to  be  In  his   hands,   therefore,   they  are   rolid 

regarded  as  a  fixed  rule.     Applying  it  to  instrumenta."     See  Town  of  Elmwood  v. 

the  Bolutioii  of  the  questian  now  before  Uarcy,  92  U.  S.  289  (1875)  ;  St.  Joseph 

OS,  it  is  plain  tliat  the  bonds  ore  not  in-  Township  «.  itogers,  IS  WsU.  6U  (1872); 

valid  because  ail  Ou  ruAux  of  the  popular  Anderson  Co.  Comm'rs  d.  Beol,  113  U.  S. 

election  was  not  given  vhich  the  legisla-  227  ;   Lincoln  v.  Cambria  Iron  Co.,  103 

tire  act  directed.      The   election   was  a  U.  S.  412;  American  L.  Ins.  Co.  v.  Bmcr, 

step  in   the  process  of  execution  of  the  105  U.  S.  323,  distinguished  in  later  case 

power  granted  to  issue  bonds  in  payment  of  German  Sav.  Bank  v.  Fixnklin  County, 

of  a  municipal  subscription   to  the  atock  128  U.  S.  620,  G4I   (1883).     AtUt,   sec. 

of  a  railroad  company.    It  did  not  itself  G17,  note. 

confer  the   power.       Wh<tber  that  step         *  92  U.   8.   IBi;  followed  in  Pana  v. 

had  been  taken  or  not,  aud  whether  the  Bowler,  107  U.  S.  fi29;  last  case  distjn- 

election  had    been    r^ilarly  conducted,  gtushed  in  German  Say.  Bank  v.  Franklin 

with  sufficient  notice,   and  whether  the  County,   128  VS.  S.  ,"126.     See  Bouede  o. 

requisite  majoritj  of  votes  had  been  cast  Jersey  City,  IS  Fed.  Bep.  719- 
in   Givor  of   a  subscription,   and    consa- 
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from  Illiiiois,  —  where  the  local  officers  of  the  towo  were  empowered 
by  the  statute  to  issue  bonds,  provided  a  majority  of  the  voters 
of  the  towD  voted  for  the  subscription,  —  which  fact,  tbs  statute 
provided,  shall  appear  by  the -statement  of  the  town-«lerk,  filed 
with  the  county  clerk,  showing  the  vote  given,  the  amount  voted, 
and  the  rate  of  interest;  it  was  held,  in  favor  of  a  bona  fide  owner 
of  the  bonds  issued  containing  a  recital  of  an  election,  that  such  aa 
owner  need  not  look  beyond  the  recitals  made  in  the  bonds  by  the 
local  officers  authorized  to  issue  them  for  evidence  of  the  existence  of 
the  facts  in  pais  thus  recited,  the  decision  and  declaration  of  tiiat  de^ 
cisiou  in  the  bonds  being  conclusive  upon  the  town.  The  court  said: 
"After  eQ], this  is  not  an  open  queation,  as  between  a  bona  jOt 
holder  of  the  bonds  and  the  township,  whether  all  the  prerequisites 
to  their  issue  have  been  complied  with.  Apart  from  and  beyond 
the  reasonable  presumption  that  the  officers  of  the  law,  the  town- 
ship officei'S,  discharged  their  duty,  the  matter  has  passed  into 
judgment.  The  persons  appointed  to  decide  whether  the  necessary 
prerequisites  to  their  issue  had  beea  completed  have  decided  and 
certified  their  decision.  They  have  declared  the  contingency  to 
have  happened  on  the  occurrence  of  which  the  authority  to  issue 
the  bomls  was  complete.  Their  recitals  are  such  a  decision,  and 
beyond  those  a  hm/x  fide,  purchaser  is  not  bound  to  look  for  evidence 
of  the  existence  of  things  in  pais.  He  is  bound  to  know  the  law 
conferring  upon  the  municipality  power  to  give  the  bonds  on  the 
happening  of  a  contingency,  but  whether  that  has  happened  or  not  is 
a  question  of  fact,  the  decision  of  which  is  by  the  law  confided 
to  others,  to  those  most  competent  to  decide  it,  and  which  the  pur- 
chaser is,  ill  general,  in  no  condition  to  decide  for  himself."  The 
Supreme  Couit,  while  asserting  its  adherence  to  the  previous  decis- 
ions on  this  subject,  has  declared  its  uowilliogness  to  enlarge  of 
extend  them.' 

>  RecitaU  b;  oIKoers  invested  ititb  aa-  Ity  to  i«aiie  tlie  bonds.    Te  ars  unwlll- 

thority  to   iiet«mnne   wbether  piecedent  ing  to  ttnlai^  or   sxtsnd  the  rule,   now 

conditions  hava  been  performed,  thnt  the  established  hj  nunieraua  decimoni."    Hr> 

bonds hftre  been  issued  "  in  purcuanctq/',"  JuAice  Harlaji,,  School  Distiiot  n.  8ton<^ 

or  "  in  eonformUy  vrith,"  or  "by  virlut  JOB  D.  S.  183;  see  also  Moalton  r,  Evanc 

o/"oT"liyaKthor!tyn/"  the  statute,  bare  ville,  2C  Fed.  Rep.  382.     A  recital  that 

been  hpid,  in  fnvor  of  linna  Jide  purchsaert  bonda  an    issaed    "  utuier  "   the    profi- 

for  value,  to  imjiort  full  compliance  with  rions  of  a  certain  statute  rimply  iSHerta 

tlie  statute,  nnd  to  preclude  ini[iiir7  as  to  tliat  they  ars  subject  to  or  oontrolled  by 

wbethertheprecedentconditionshavebefU  the  statute,  and  pats  ft  pnTchaser  upon 

perfonned  before   the  bonds  were  issued,  notice  to  acquaint  himself  with  its  provi- 

"  But  in  all  snch  cases,  as  a  careful  exam-  sions  and   limitations.     In  this  ease  the 

ination  will  show,  the  recitals  fairly  im-  municipnlity  nas  held  not  to  be  estopped 

ported  a  compliance,   in  all   Nulntnntia]  from  shonine  that  the  bonda  were  void  for 

respects,  with  the  statute  giving  authoi^  eonflicting  with  a  oonstitatiODBl  piOTinett 
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§  526.  Condition  Precedent ;  Oniu  Proband! ;  Eatoppel  by 
Sttoltal.  —  In  aiiotber  importaut  case,  it  appeared  tbat  legis' 
lative  eutbority  was  given  to  certain  officers  of  a  town  to  borrow 
money  to  aid  the  building  of  a  railway,  and  to  issue  bonds  there- 
for, provided  the  vjritUn  aasmt  of  two-^liirda  of  the  residetU  tax- 
payers  should  be  previously  obtained  by  said  town  officers,  and 
filed  in  the  county  clerk's  office,  with  an  affidavit  of  such  officers 
verifying  such  assent.  A  list  of  assenting  taxpayers  was  filed 
in  the  clerk's  ofBce,  and  also  the  required  affidavit ;  bonds  were 
issued,  and  were  in  the  hands  of  a  holder  for  value :  on  the  trial 
the  question  arose  whether  the  plaintiff  must  prove  the  signatures 
to  the  assent  to  be  genuine,  and  it  was  held  by  the  Supreme  Court 
of  the  United  States,  denying  Statin  v.  Genoa,  and  Gould  v. 
Sterling,  cited  in  the  note,  that  no  such  onus  rested  on  him ; 
that  the  town  officers  were  created  a  tribunal  to  determine  whether 
two-thirds  of  the  resident  taxpayers  had  assented,  and  that  ou 
their  decision  the  purchaser  might  rely,  without  looking  further; 
and  that  the  town  was  concluded,  in  favor  of  an  innocent  holder, 
&0U1  denying  tbat  the  condition  precedent  had  been  performed.^ 

limiting   manicipid   indebtedneai,   which  Snpieote  Court  of  the  Stats  xlvenelj  coo* 

was  alao  coDtaiaed  in  the  statute.    Bates  «.  struiiig  tha  •totnte,  WM  liiHtinguiahed  in 

Indapendent  School  District,  26  Fed.  Rep.  Ovnaan  S«t.   Bank  v.  Fronklia  County, 

192.     As  to  effect  of  the  coMtitntiotiBl  138  IT.  S.  G36,  541  [18S8). 
ptOTision  in  snob  case,  we  11^,  sec  S29  a.  'Venice   c.   Unntovk,   92   U.  8.   4S4 

A  ndtal  that  bonds  were  isBued  "  in  pnr-  (1875);  Bock  Creek   Tp.  v.   Strang,  M 

■nance  of  law  "  was  hrid  not  to  estop  the  U.  S.  271;  Mobile   Sav.   Bank  v.   Oktib- 

town  from  lowing  that  it  did  not  hare  a  beha  Co.  Snp.,  84  Fed.  Rep.  110  ;  HcCall 

population  large  enough  to  be  within  Um  *.   Hancock,  10  FekL  Rep.  ft ;   Montclair 

tenna  of  a  certain  act,  it  not  appearing  «.   Bamsdell,   107   U.   S.   147    (deciding 

that  the  ofBcera  issuing  the  bonds  were  alao  tbat  a  holder  of  bonds  is  presnnted 

nqnired  b;  law  to  aaoertain  the  population,  to  have  acquired  them  for  thIus  and  in 

Eelljrv.  Town  of  Milan,  SI  Fed.  Rep.  84S;  good   faith;    and   that    when   in  a  suit 

hnt  compare  with  School  District  v.  Stone^  upon  them  it  is  necessary  for  hint  to  show 

tapra.      Where  bonds  are  issued  under  that  value    was   paid,   bis   title  will  b* 

proper  authority,    with   redtaU  «howing  Rustained  if  he  pro»es  that  any  preriona 

that  they  coDfbrmed  totheieqnirementeof  holder  paid    valne).      In  The  People  v. 

thestatutaaauthorinngtheiTisBue,andthat  Mead,  Sfl  N.  Y.  2S(  (1867),  the  riecision 

the  city  was  liable  for  them,  the  city  is  in  Starin  v.  Genoa  and  Gould  v.  f!lerling, 

estopped  as  against  an  innocent  holder  for  roferred  to  in  the  text,   was  adhered   to 

Value  from  showing  that  it  had  imposed  by  the  Court  of  Appeals  of  Nrw  York, 

oonditiani  upon  ita  liability,  even   when  althongh  the  coart  admitted  it  iras  con- 

the  statute  provided  for  conditions,   and  trary  to   the  decisions   of   the   Supreme 

tlist  Ihs  bonds  should  not  be  binding  until  Court   of  the   United    States  as   to   tha 

the  conditions   wsre  performed.     Am.  L.  evidence  of  the  ssaent  of  the  taxpayers. 

Ina.  Co.  e.  Bruce,  105  D,  S.   828.     But  In  Venice  v.  Murdoch,  tapra,  Mr.  Juutice 

this  caw,  on  the  groand  that  its  recital  Strang,  speaking  of  Starin  d.  Genoa  and 

ef  compliance  with  the  statute  was  speeiflc,  Oould  v.  Sterling,  says :  "  These  decisions 

and  on  ths  further  ground  that  the  bonds  are  in  ronflict  with  the  mling<i  of  this 

were  iasoed  prior  to  the  decision  of  tb»  eonrt  in  BiswU  v.  Jeffenonvllle,  24  How. 


D.qit.zeaOvGoOt^lc 


602                                     MUNICIPAL   CORPORATIONS.  §  527 

§  527.    Eatoppsl   by    Recital    to    ast    up    Defence   of    an    Ovei^ 

Kane    oontraiy    to    the    Bnabllns  Act.  —  AmoDjj    the     limitations, 
or  attempted  iimitatious,  upon  the  exercise  of  the  power  to  issue 

S87  ;  Knoi  County  c.  Aepinw&ll,  31  How.  wr[tteD  assent  was  a  genuine  signature  of 
6S\) ;  Mt^ivt:!'  (Juuiity  v,  iiacket,  1  Wall,  the  |ieriOli  who  bore  the  uaiue,  tlie  pror- 
83,  and  other  caseti  which  we  have  cited,  fered  aid  to  the  railroad  coni]iaD;  wu  a 
They  are  iu  conUiut  bIko  with  deuiaiona  in  delusion.  N'o  sane  person  would  hnre 
other  State  courts.  Society  for  Savings  v.  bought  a  bond  with  such  an  oliligatiun 
New  London,  29  Coun.  171  ;  EvenvUle,  resting  npon  bini  whenever  he  called  for 
i.  &  C.  S.  L.  K.  (Jo.  V.  Evaasville,  16  payment  of  principal  or  iiiteicet.  If  such 
Init.  SSS  :  Knox  County  CamniiBsionera  v.  was  the  duty  of  the  holder,  it  was  alway* 
Nichols,  11  Ohio  SL  1160.  We  have  care-  hu<  duty.  It  could  not  be  perfomied  onca 
fully  considered  the  reaaous  given  for  tlie  for  alL  The  bonds  retained  in  the  hands 
Judgments  in  tbe  A'eu  yurk  coses,  with-  of  the  company  would  have  been  no  help 
out  being  convinced  by  them.  They  ignore  in  tbe  construction  of  the  road.  It  was 
the  paramount  purpose  for  which  the  bonds  only  boiMuno  they  could  be  sold  that  they 
were  snthorized  by  the  legislature,  and  they  were  raluahle.  Only  thus  eould  tbey  be 
treat  tbe  written  S8i>ent  of  the  taxables  applied  to  tbe  construction.  Yet  it  is  not 
as  tbe  authority  to  tbe  township  officers,  to  be  doubted  the  legislature  bad  in  view 
when,  in  fact,  the  power  was  giveu  by  tbe  and  intended  to  give  sabetantiil  aid  to  the 
legislature,  and  it  was  only  left  to  tbe  milroad  contpany,  if  a  sufficient  number  of 
town  to  determine  by  tbe  action  of  two-  tbe  taJ[[iayerB  assented.  Tbey  must  hare 
thirds  of  tbe  resident  toiables  whether  contemplated  that  the  bondj  would  be 
the  supervisors  and  commissioners  might  offered  for  sale,  and  it  is  not  to  be  believed 
act  nnder  the  power.  In  (iould  n.  Siet^  they  intended  to  impose  such  a  clt^  npon 
ling  tbe  legislative  act  required  no  affi-  tbi-ir  salableness  as  wonid  rest  npon  it  if 
davit  to  be  filed  with  a  statement  of  tbe  every  person  proposing  to  purchase  was  re- 
assenting  tai]isyerB,  aod  in  Slarin  v.  quired  to  inquire  of  each  one  whose  name 
Genoa  the  affidavit  filed  was  regarded  ss  appeared  to  the  assent  whether  he  hod  id 
merely  verifying  that  the  peisous  whose  fact  signed  it."  In  later  cases  the  Conrt  of 
names  appeared  on  the  assents  rompnsed  Appeals  adheres  to  its  position.  Cagwin 
two-thinia  of  all  the  resideut  taijiayera.  v.  Town  of  Hancock,  81  N.  Y.  532 ; 
But  it  is  obvious  that  if  no  more  than  this  Town  of  Lyons  e.  Chamberlain,.  89  N.  Y. 
was  meant  by  the  required  affidavit,  it  was  G7B  j  Craig  «.  Town  of  Andes,  93  N.  Y. 
wholly  useless,  far  the  asseasmeut  rolls  ol  lOG ;  tn/ro,  sec.  C50,  note.  In  a  anit 
the  township  would  have  shown  as  much."  by  taipayen  to  declare  void  bonda  ia- 
The  case,  Venice  v.  Uurdocb,  is  so  im-  sued  iu  aid  of  a  railroad,  on  tbe  ground 
portant  in  overturning,  so  far  as  the  Fed-  that  conditions  precedent  had  not  been 
era!  courts  are  concerned,  the  judgment  complied  with,  the  hurdai  of  proof  i« 
of  the  Court  of  Appeals  of  Nan  York,  npon  the  plaintiffs.  Connor  i.  Green 
and  as  respects  the  proposition  it  estab-  pond,  W.  h  B.  R.  R.  Co.,  23  S.  G.  127. 
lishes,  that  we  iepro<luce  the  aihlitional  Where  Che  validity  of  a  subscription  de- 
reosons  given  by  the  Supreme  Court  in  pends  upon  its  rstification  "  hy  a  majority 
support  of  its  judgment.  "It  U  very  of  the  taxpayers,"  proof  of  that  fact,  in  a 
obvious,"  sara  .Sfronjr,  J.,  "  that  if  the  act  suit  upon  bonds  which  recite  that  they 
of  the  Irfiislature  which  authorized  an  wei-e  issued  in  payment  of  the  suhacrip- 
issue  of  bonds  in  aid  of  the  construction  tions,  may  he  made  by  the  poll  books  and 
of  the  railroad  on  the  written  assent  of  the  proceedings  of  the  council,  showing 
two-thirds  of  the  resident  tsxpayers  of  the  result  hy  a  certificate  of  tbe  election 
the  town,  intended  that  the  balder  of  the  officers.  It  is  not  necessary  to  prove  that 
bonds  should  be  under  ohligatioii  to  provo  each  person  voting  was  a  lawful  voter. 
by  parol  evidence  that  each  case  of  the  two  Hannibal  «.  Fauntlaroy,  105  U.  8.  108. 
hundnd  and  fifty-nine  nanus  signed  to  the 
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bonds,  0D6  DOt  unfreqaently  provided  ia  that  the  amount  voted 
or  issued  shall  not  exceed  a  specified  proportion  of  the  taxable 
property  of  the  municipality,  or  such  a  sum  as  will  require  a 
greater  levy  of  taxes  than  a  specified  rate  on  the  taxable  property 
to  pay  the  annual  interest  on  the  bonds.  The  effect  of  a  disre- 
gard of  a  statutory  limitation  of  this  character  by  the  officers  en- 
trusted by  the  statute  with  the  exercise  of  the  power  came,  for  the 
first  time,  before  the  Supreme  Court  in  1875,  in  a  case  arising  under 
the  legislation  of  Kansas.' 

'  Msrcjr  «.  TownshEp   of  Oswego,   92  the  chAinnui  of  the  board,  and  attested 

D.  8,   637.    Ths  legulktiTs  provUioa  is  by    the    clerk    nnder    the   aeid    of    the 

eesentisl  to  an  accunta  uadetBtanding  of  coanty. 

theopinionandjudgmentofthecoun.  The  !□  Marcy  v.  Township  of  Oswega,  lu^mi, 
act  of  the  legislatore,  under  which  the  the  bonds  to  which  the  conpoiis  wiire 
hoiidB  purported  to  hare  1x«ii  issued,  was  attached  contained  the  fuUowing  recUai  : 
passed  February  25,  IS70.  Laws  of  Ean.  *■  This  bond  in  executed  and  issued  by  <nr- 
1870,  p.  189.  The  first  section  enacted  tut  of,  and  in  acconiaiux  imth,  an  aut  of 
that  whenever  fifty  of  the  (qualified  voters,  the  legisktnre  of  the  said  State  of  Kanaat, 
beinj!  freeholders,  of  any  innnicipai  town-  entitled  'An  act  to  ensbie  municipal 
ship  in  any  count;,  should  petition  the  townships  to  subecribe  for  stock  in  any 
board  of  county  commissioners  of  such  railroad,  and  to  provide  for  the  payment 
county  to  submit  to  the  qualified  roters  of  of  the  same,  approved  February  25, 1870,' 
the  township  a  proposition  to  take  stock  and  hi  panuamix  of  and  in  actordanee 
in  the  name  of  such  township,  in  any  rail-  viiih  Ow  vote  of  three-Gftba  of  the  legal 
road  proposed  to  be  constructed  into  or  voters  of  said  township  of  Oswego,  at  a 
through  the  township,  designating  in  the  special  election  duly  held  on  the  17th  day 
petition,  among  other  things,  the  amount  of  May,  A.  D.  1870."  EUch  bond  also  de- 
of  stock  proposed  to  be  taken,  it  should  be  dared  tliat  the  board  of  county  cnmmis- 
the  duty  of  the  board  to  cause  an  election  sioners  of  the  county  of  Labette,  of  which 
to  be  held  in  the  township  to  determine  cDunty  the  township  of  Oswego  is  a  part, 
whethersnchsabsciiptionshould bemsde;  hsd  catised  it  to  be  issued  in  the  name 
proridcd  that  cbe  avwunl  of  boadt  mled  and  in  behalf  of  said  township,  and  to  be 
by  any  township  tfuntld  not  be  abott  nuA  ligned  by  the  chairman  of  the  said  board 
a  turn  as  would  require  a  levy  of  more  of  county  oommissionei^  and  attested  by 
than  one  per  cent  per  annmn  on  the  tax-  ths  conn^  clerk  of  the  said  connty,  under 
able  property  of  such  township  to  pay  the  its  seal.  Accordingly,  each  bond  was  thus 
yearly  interest.  The  second  section  di<  signed,  attested,  and  seated.  The  bonds 
reeled  the  board  of  county  commisnoners  were  registered  in  the  office  of  the  State 
to  make  an  order  for  holding  the  election  auditor,  and  certified  by  him  in  accord- 
contemplated  in  the  preceding  section,  and  ance  with  tbs  provisions  of  an  act  of  the 
to  specify  therein  the  amount  of  stock  pro-  legislatare.  His  certificate  on  the  back  of 
posed  to  be  Bnhecribed,  and  also  to  pre-  each  bond  declared  that  it  had  been  regu- 
■cribe  the  form  of  tlie  ballots  to  be  used,  larly  and  legally  issued  ;  that  tbn  sjgna- 
The  fifth  section  enacted  that  if  three-  tnres  thereto  were  genuine,  and  that  it 
firths  of  the  electors  voting  at  snch  elec-  had  been  duly  registered  in  accordance 
tion  should  vote  for  the  snbecription,  the  with  the  act  of  the  legislature, 
board  of  county  commissioners  should  order  The  defence  to  the  bonds  was  that  there 
the  county  clerk  to  make  it  in  the  name  of  bad  been  an  ovfrinve,  contrary  to  the 
the  township,  and  should  cause  such  bonds  statute.  The  bond,  it  will  be-  observed, 
as  might  be  required  by  the  terms  of  the  contains  no  statement  on  tliLi  point ;  but 
vote  and  subscription  to  be  issued  in  the  it  was  held  by  the  Supreme  Court  that  the 
name  of  such  township,  to  be  signed  by  above  quoted  recital  in  the  bonds  estopped 
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§  528.  Bame  anbjoot  —  In  the  caae  referred  to  in  the  last  section 
—  Marcy  v.  Township  of  Oswego,  —  the  bonds  were  duly  executed, 
and  contained  a  reaital  of  the  act,  and  that  they  were  issued  "  in 
virtm  of  and  in  accordance  "  with  it,  and  "  in  jmrs7iance  of  and  in 
accordajux  with  the  vote  of  three-fifths  of  tlie  legal  voters  of  the 
township,  at  an  election  held  on "  a  specified  day.  The  plain- 
tiff was  a  bona  fde  holder  for  value,  without  notice.  The  defence 
was  that  the  bonds  were  voted  and'  issued  at  one  time,  as  one  act, 
and  in  payment  of  one  subscription,  in  £2c«g3  of  the  amount  author- 

the  towLship  from  makiug  tbu  defeaoe  ble  bondi  oontaiuiug  no  iccitals,  actnallj 

against  a  bona  fide  holiisr.  iianed  in  exceaa  a\  the  namber  of  boiid« 

Tha  case  of  Marcy  o.  Township  of  Oh-  aathoriied  by  the   act,   and  aa  security 

we«[o  WBfl  cited  and  approfed  in  HumlwWt  for  the  personal  debt  of  a  fiscal  officer  <J 

Township  d.  Long,  92  U.  8.  642,  tbe  court  the  corpomtion   to   the   ori^ntd   hoUer, 

otaerving  ; —  are   oot   binding  upon    the  corporation. 

"  There  Is  no  essential   differtnce   be-  Herchants'  Bonk  *.  Bergen  County,  IIS 

tween   this  case  and  that.     The   assess-  U.  8.  S84  (IB86|.     Bonds  wen  voted  to 

ment  rolle  of  the  towDship  may  have  been  the  amonnt  of  t2SO,000  ;  but  the  presid- 

proper  erideucQ  for  the  coastdeiation  of  ing  judge  and  clerk  of  like  county  conrt 

the  board  of  coanty  commiaaionerB  when  issued   witbont  power  to  do  so  bonds  in 

they  were  inqairing  what  the  valne  of  the  bicosb  of  that  amount.      The  bonds  oon- 

taxable  property  of  the  townaUp  was,  bot  tained  no  recital  on  their  face  as  to  the 

the  bonds  are  not  invalid  in  the  iiands  Act  under  which   they  were  iaaned,  bat 

of  a  imm  fide  holder  1^  leason  of  thdr  each  bond  had  a  certificate  thereon,  signed 

having  been  voted  and  issued  in  emeas  of  by  the  coDnty  judge   only,  that  it  was 

the  statntory  limit,  as  shown  by  the  rolls,  issaed  aa  authorized  by  tbe  statute  tnaming 

Whatever  may  be  t^e  right  of  the  town-  it)  and  by  an  older  of  tbe  count;  oourt  in 

ship,   as  against   those   who   issued   tbe  pursuance  thereof.     It  was  held  that  the 

bonds,  it  cannot  be  set  up  against  a  bona  bonds  in  extfti  of  the  $!fiO,000  were  void 

fidt  holder  o(  tha  bonds  that  the  amount  in  the  hands  of  even  bona  fide   holders 

issued  was  too  large,  in  the  face  of  the  for  value,  for  want  of  paw«r  to  iaene  them, 

decision  of  the  board,   and  their  recital  and  that  the  county  was  not  estopped;  that 

that  the  bonds  were  issued  pursuant  to  thebondstotheamountoftSSOiOOO which 

and  in  accordance  with  the  act  of  1S70."  were  valid  were  the  bonds  which  were^nf 

Compare  Daviess  County  e.   Diekinson,  delivered.     Daviess  Coauty  o.  DJckinaon, 

noted  jn^,  and  see  Sherman  County  v.  117  U.  S.  SG7  (18SG).    Where  bonda  were 

Simons,  109  C.  S.  7S5  ;  Potter  v.  ChaSte  issued  by  a  municipal  corporation  to  fund 

Co.  Comm'TS,  83  Fed.  R.  Sli.     BMilaltm  a  debt  part  of  which  only  was  in  eiceas  of 

bond  held,  in  favor  of  a  bona  fide  holder,  Uie  constitutional  limitation,  it  was  held 

to  estop  the  debtor  municipality  to  set  to  be  an  entire  and  indivisible  tranaactioD, 

np  that  the  bond  was  issued   in   excns  tuA  liaX  the  whole  vtat  of  bondncat  void. 

of    the    amonnt   authorized    by    statute.  On  this  point  the  conrt  says:  "Itiaun- 

New  Providence  v.  Halsey,  1 17  U.  S.  S3S  posuble  to  distinguish  tbe  valid  from  the 

(1S8G),  a  New  Jersey  case,  in  which  the  invalid  portion  of  the  debt  secured  by 

oonrt  foUowi  the  decision  on  this  point  in  the  bonds ;  the  transaction  involved  in  the 

Cotton  t>.  New  Providence,  47  N.  J.  U  issue  of  the  bonds  was  entire  and  indivis- 

401,  and  Mutual  Benefit  Life  Ins.  Co.  *.  ible,  and  therefore  the  whole  is  invalid." 

Elizabeth,  42  "S.  J.  L.  23fl.     Beigen  Co.  Uillemown  Bor.  o.  Frederick,  114  Pa.  St. 

Freaholders  K.  Her.  Ex.  Nat.  Bank  of  N.  T.  4S6,   441.     Compate   Daviess  County  *. 

12  Fed.  Rep.  743.    See  also  npra,  sec.  Dickinson,  mprn.     Infra,  sees.  n28,  G29, 

fiSS,  and  note ;  pm;  sec  0S9  d.     Negotw-  BSBii. 
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ized  by  the  statute.  The  circuit  justice  of  the  United  States  for 
the  circuit  distinguished  the  case  from  Knox  County  v.  Aspinwall, 
before  referred  to,  on  the  ground  that  the  statute  imposing  the 
limitation,  the  order  for  the  election,  the  proposition  submitted, 
the  order  for  the  issne  of  the  bonds,  and  the  latest  assessment  roll 
were  not,  properly,  matters  mi  pais,  but  were  all  public,  all  open, 
all  accessible,  and  all  of  record,  and  if  consulted  by  the  pur- 
chaser would  have  shown  the  bonds  to  have  been  voted  and  issued 
in  violatiou  of  the  express  limitation  upon  the  power  contained 
in  the  statute.  Bat  the  judgment  of  the  circuit  conrt  was  reversed, 
three  judges  dissenting,  and  the  defence  held  unavailing.  The  case 
was  considered  to  faU  within  the  principle  of  the  previous  decisions. 
Mr.  Justice  Strong,  speaking  for  the  court,  after  stating  the  facts 
as  we  have  given  them,  observed :  "  In  view  of  these  facts,  and 
of  the  decisions  heretofore  made  by  this  conrt,  the  question  cannot 
be  considered  an  open  one.  We  have  recently  reviewed  the  subject 
in  the  case  of  The  Town  of  Coloma  v.  Eaves  [supra],  and  reasserted 
what  had  been  decided  before;  namely,  that  where  legislative 
authority  has  been  given  to  a  municipality  to  subscribe  for  the 
stock  of  a  railroad  company,  and  to  issue  municipal  bonds  in  pay- 
ment of  the  subscription,  on  the  happening  of  some  precedent 
contingency  of  fact,  and  where  it  may  be  gathered  from  the  legis- 
lative enactment  that  the  officers  or  persons  designated  to  execute 
the  bonds  were  invested  with  power  to  decide  whether  the  con- 
tingency had  happened,  or  whether  the  fact  existed  which  was  a 
necessaiy  condition  precedent  to  any  subscription  or  issue  of  the 
bonds,  their  decision  is  final  in  a  suit  by  the  bona  fide  holder  of 
the  bonds  against  the  municipality,  and  a  recital  in  the  bonds 
that  the  requirements  of  the  legislative  act  have  been  complied 
with  is  conclusive.  And  this  is  more  emphatically  true  when  the 
fact  is  one  peculiarly  within  the  knowledge  of  the  persons  to  whom 
the  power  to  issne  the  bonds  has  been  conditionally  granted."  ^ 

>  In  the  dlBMnting  opinion  of  Hr.  3m-  nen,  bat  I  &o  knov  tbat  in  aome  of  Um 

tice  ifUUr  (with  whom  concorred  Davit  cases  tried  before  roe  lait  Bammer  in  K<m- 

and  Fitid,  JJ. ),  the  riew  of  the  conrt  is  au  It  was  ehown  that  the  first  and  onljr 

strongly  camhntcd.      A  few  extreds  wiU  imae  of  mcb  bends  exceeded  in  uuoont 

ahow  the  opinion  of  the  diasentdente,  and  the  entire  Talue  of  the  taxable  propert) 

bring  into  clearer  relief  the  views  of  tbe  of  the  town,  aa  shown  bj  the  tax  ILat  at 

court :  —  the  year  pneeding  the  issne.     Tbia  conrt 

"  In  the  cases  nnder  conaideratioii,"  holds  that  snch  a  showing  ia  no  defence 

stya  Milier,  J.,   "  this  proTision   of  the  to  the  bonds,  notwithstanding  the  exptesa 

•tatnta  was  wfaoUy  disrt^rded.      1  am  prohibition  of  tbe  legislatnn.    It  is  there* 

not  snrs  that  tbe  relative  araonnt  of  the  fore  cittar  that,  so  long  as  this  do<!trine  is 

bonds,  and  of  the  taxaUe  proper^  of  the  npbeld,  it  is  not  in  the  power  of  the  l^is- 

towDs,  is  given  in  these  cases  with  axaet-  lature  to  aathoriia  these  coq)ontioDB  to 
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§  529.   Bame  Babject. — The  cases   referred   to  in  the  last  two 
Bectious  afford,  perhaps,  a  more  strikiDg  illustration  than  any  pre- 

issue  t«ndB  under  any  sp«ciitl  circum-  itation  upon  the  exercise  of  the  [Kiwor  hu 
stances,  or  nith  aiiy  limitstion  ill  the  DM  been  complied  with  ;  and  especially  and 
of  the  power,  whith  may  not  be  di«re-  particnlarly  if  they  make  a  /alte  rtcUal  of 
garded  with  impunity.  It  niay  be  the  the  fact  on  which  the  power  depend^  in 
wisest  policy  to  prevent  the  issue  of  such  the  paper  they  isaue,  this  false  recital  haa 
bonds  dtugpther.  But  it  is  not  for  this  the  effect  of  creating  a  power  which  had 
court  to  dictate  a  policy  for  the  States  on  no  exisleace  without  it.  Thia  remarkable 
that  Bubject.  The  result  of  the  decision  result  is  always  defended  on  the  ground 
is  a  moat  extraordinary  one.  It  stands  that  the  paper  is  negotiable,  and  the  pur- 
alone  in  the  conatnictioii  of  powera  ape-  chsoer  is  ignorant  of  the  falaehood.  But 
citically  gmnled,  whether  the  source  of  in  the  Floyd  AcreptaD<:e  Cnsea,  this  court 
the  power  Iw  a  State  constitution,  an  act  held,  and  it  was  necessary  to  hold  so 
of  the  legislature,  a  resolntion  of  a  cor-  there,  that  the  inquiry  iuto  the  authority 
porate  body,  or  a  written  authority  given  by  which  nef^tinhle  paper  was  issued 
by  an  individual.  .  .  .  No  anch  principle  was  just  the  same  as  if  it  were  not  aego- 
haa  ever  been  applied  by  this  court,  or  by  tiahle,  and  that  If  no  suuh  authority  e(- 
any  other  court,  to  a  State,  to  the  United  isted,  it  could  not  be  aided  by  giving  the 
States,  Co  priVHte  corporations,  or  to  indi-  paper  Chat  form.  In  conuty  bonds  it 
viduala.  I  challenge  the  production  of  a  seems  to  be  otherwise.  In  that  caae  the 
case  in  which  it  has  been  so  applied.  In  court  held  that  the  party  taking  such 
the  Floyd  Acceptance  Cases,  7  Wall.  6SS,  paper  waa  bound  to  know  the  law  aa  it 
in  which  the  Secretary  of  War  had  ac-  affected  the  authority  of  the  officer  who 
cepted  time  drafta  drawn  on  him  by  a  issued  it.  In  county  bond  cases,  while 
eootractor,  which,  being  negotiable,  eame  this  principle  of  law  is  not  eipn«sly  con- 
into  the  hands  of  &ona  fide  purchawra  be-  tndicted,  it  is  held  that  the  paper,  though 
fore  due,  we  held  tliat  they  were  void  for  issued  without  authority  of  law,  and  in 
want  of  authority  to  accept  them.  And  opposition  to  its  expreaa  proviaioaa,  is  still 
this  case  has  been  cited  by  this  court  valid.  There  is  no  reason  in  the  nature 
more  than  oqce  without  qnention.  No  one  of  the  condition  on  which  the  power  de- 
would  think  for  a  moment  of  holding  that  penda  in  these  cases,  why  any  purchaser 
a  power  of  attorney  made  by  an  indivjd-  should  nnt  take  notice  of  ita  etistence  be- 
uat  cannot  he  so  limited  as  to  make  any  fore  he  buys.  The  bondn  in  thia  cbnc 
one  dealing  with  the  agent  bound  by  the  were  issued  at  one  time,  as  one  a;:t,  of  oue 
limitation,  or  that  the  agent's  constmc-  date,  and  in  payment  of  one  subscription, 
tion  of  his  power  bound  the  prindpnl.  All  this  waa  a  matter  of  record  in  the 
Nor  haa  it  ever  been  contended  that  an  town  where  it  was  done. 
officer  of  a  private  corporation  can,  by  "So,  also,  the  valuation  of  all  the 
exceeding  hia  authority,  when  that  au-  property  of  the  town  for  the  taxation  of 
tharity  is  express,  ia  open  and  notorious,  the  year  before  the  bonds  were  issued, 
bind  the  cnrporation  which  he  prnfeases  is  of  record  both  in  that  town  and  in  the 
to  represent.  The  simplicity  nf  the  do-  office  of  the  clerk  of  the  county  in  which 
vice  by  which  thia  doctrine  is  upheld  as  the  town  is  located.  A  porchnser  had 
to  municipal  bonds  ia  worthy  the  admi-  but  to  writa  to  the  township  clerk  or 
ration  of  all  who  wish  to  profit  by  the  the  eoonty  clerk  to  know  precisely  the 
fiauds  of  mnnicipal  officers.  It  ia  that,  amonnt  of  the  iaane  of  bonds  and  the  value 
whenever  a  condition  or  limitation  u  im-  of  the  taxable  property  within  the  town- 
posed  upon  the  power  of  those  officers  in  ship.  In  the  matter  of  a  power  de- 
is.tuing  bonds,  they  am  the  sole  and  final  pending  on  these  facta,  in  any  other  class 
jnil)^  of  the  extent  of  those  powen.  If  of  cases,  it  would  be  held  that  hefor* 
they  d>cide  to  issue  them,  the  law  pre-  buying  these  bonds  the  porchaaer  mast 
sumes  that  the  conditions  on  which  their  look  to  those  raatten  on  which  their 
powers  depended  existed,  or  that  the  lim-  validly  depended.     They  are  all  public 
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viously  decided  by  that  court,  that  the  purcftaser  may  implicitly 
rely  upon  the  recitals  in  the  hoiids  made  by  the  proper  officers,  that 
the  authority  to  issue  thetii  has  ariseu,  and  that  he  ia  under  no 
obligation  to  consult  the  records  of  the  municipality,  and  is  not 
charged  with  constructive  notice  of  their  contents ;  and  this,  too, 
it  will  be  observed,  where  the  recital  in  the  bonds  was  general  and 
not  specific  in  its  nature,  and  where  the  facts  which  would  have 
ehown  the  issue  of  the  bonds  to  have  been  illegal  were  matters 
appearing  upon  the  public  records  of  the  township,^ 

§  529  a.  Vo  «Btoppal  b;  Redtal  to  Mt  up  Defeoo*  of  an  OveriMa« 
oontrar;  to  a  Coiwtltiitlonal  Umiutlon.  —  Peremptory  constitutional 
provisions  that  municipalities  shall  not  issue  bonds  exceeding  a 
specified  percentage  on  the  value  of  the  taxable  praperty  within 
the  municipality,  to  be  ascertained  by  the  oflicial  assessments  or 
valuatJona  for  the  purposes  of  taxation,  are  regarded  by  the  Supreme 
Court  of  the  United  States,  as  well  as  by  the  State  tribunals,  as 
fixing  a  limit  beyond  which  the  polcer  to  issue  bonds  cannot  be 
legislatively  conferred;  and  the  Supreme  Court  holds,  that  if  bonds 

til  opfD,  fill  tccesaible  [s«e  on  the  point,  hui  no  part  wbateTer  in  their  iasne  sad 

■ec.  S29  n,  post,  >□(!  note,  and  sec.  519,  and  do  poirer   to  prevent   it.     Tlila  latti^r  ia 

note),  —  tbestatute,  thaordinauce  for  their  the  tme   view  of  the   mattur.      As  the 

issue,  the  latest  asseBsmeiit  roll.     But  io  corporation    could    only    exercise    such 

favor  of  a  purchaser  of  municipal  bonds,  power  as  the  law  conferred,   the  issuing 

all  tliis  is  to  be  ilisn^garded ;  and  a  debt  of  the  bonds  was  not  tlie  act  of  the  cor- 

contracted  without  authority  and  in  vio-  poratiou.      It  is  a  false  aasum;>tion  to  aay 

lation  of  eipreaa  statute  is  to  be  collected  that    the   corjioralion   put   them  on   the 

out  of  the  property  of  the  helpless  man  market.     If  one  of  two  innocent  persons 

who  awns  any  in  that  district.      I   say  muat  suffer  for  the   unauthorized   act  of 

'hMlploss  '   advisedly,    becaasa   these   ora  the  township  or  county  officers,  it  is  clear 

Dol  his  D}{enta.     They  are  tha  officers  of  that  he  who  could,  before  parting  with 

the  law.  s]ipointed  or  elected  without  his  his  money,   have   easily  ascertained  that 

consent,  acting  contrary,  perhaps,  to  his  they    were    unautharizpd,    ahoutd    Iobc^ 

wishes.     Surely  if  the  acts  of  soy  class  of  rather    than    the    property-holder,    who 

oflii-pra  shoald  be  valid  only  when  ilone  in  might  not  know  snTtbing  of  the  matter, 

conformity  to  Isw,  it  is  Chose  who  maD-  or  if  he  did.  hod  no  power  to  prevent  the 

sjtfi  the  allnirs  of  towns,  counties,  and  vil-  wrong."     See,  also  Lewis  e.  Barbour  Co. 

laRes,  in  creating  debts  which  not  they,  Comm'rs,  3  Fed.  Rep.   191,  not<-s;  infra, 

but  the  property-owners,  mnst  pay.  ...  It  aec.  GSt,  note.     Compare  with  later  case 

is  easy  to  say,  and  looks  plausible  when  of  Daviess  County  v.  Dirlcinson,  117  U.  S. 

laid,  that  if  mnnicipBl  corporations  put  S57  (ISSft),  supra,  sec.  627,  note. 
bonds   on    the   market,   they   must   pay         '  Theanthorallown thissection tostand 

them  when  they  become  dne.     But  it  is  as  in   the  last   edition.      The    .Ruprenie 

another  tJiinff  to  say  that  when  an  officer  Coart  has  not  yet  overmled  the  propod- 

created  by  tlia  law  exceeds  the  anthority  tions  therein  stated,  but  it  has  reached  a 

which  that  law  oonfen  apon  him,  and  in  different  result  where  the  overissue  is  in 

open  violation  of  law  iMuea  these  bonds,  violation  of  a  contttiMtional  provision,  oi 

the  owner  of  properiy  lying  within   the  will  appear  hf  the  next  section  (G29  a), 

corpiimtion   must  pay  them,  though  he  and  the  CMes  there  cited. 
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be  issued  in  excess  of  suoli  limit,  they  Are  void  in  the  hands  of 
bmia  Jide  holders,  notwithstanding  a  recital  therain  that  they  are 
issued  under  avid  in  pursuance  of  the  Constitution  of  the  State,  in- 
asmuch as  such  recital  will  not  estop  the  inunicipiLlity  from  show- 
ing that  the  bonda  were  issued  in  violation  of  the  constitutional 
limitation ;  and  if  this  be  shown  the  plaintiff  cannot  recover,  though 
he  be  a  holder  for  value  aud  without  actual  notice  of  any  over- 
issue ;  —  at  least,  this  was  so  held  in  a  case  where  the  bond  itself 
showed  on  its  face  the  total  aggregate  issue  of  bonds,  and  where 
the  issue  was  in  such  an  amount  aa  that  if  compared  with  the 
assessment  roll  (itself  a  public  record,  which  everybody  is  bound 
to  notice),  the  fact  of  overissue  would  appear  upon  inspection  or  by 
arithntetical  calculation.  The  cases  on  this  subject  in  tlie  note 
arising  under  constitutional  limitations,  were  distinguished  on  the 
grounds  specially  stated  from  previous  cases  where  the  innocent 
bolder  of  the  bond  was  allowed  to  recover,  notwithstanding  the 
bond  had  been  issued  in  excess  of  a  statutory  limitatieya  of  a  similar 
character.^  Constitutional  provisions  of  this  kind  are  of  recent 
origin,  and  were  ordained  the  more  effeotually  to  prevent  the  creation 
of  extravagant  municipal  indebtedness.  The  Supreme  Court  doubt- 
less felt,  and  we  think  justly  felt,  the  force  of  the  consideration  that 
if  the  doctrines  of  that  court  in  respect  of  the  estoppels  created  by 
recitals  in  a  bond  were  extended  to  the  question  of  the  amount  or 
extent  of  municipal  indebtedness,  at  least  in  cases  where  such  amount 
could  be  ascertained  by  reference  to  a  public  record,  if  not  indeed  in 
all  cases,  would  be  to  defeat  or  render  practically  worthless  the  very 
purpose  of  the  constitutional  provision,  —  a  purpose  deemed  bo  im- 
portant that  it  is  embodied  in  the  oi^nic  law. 

We  have  sought  above  to  state  with  care  what  has  been  actually 
determined  by  the  Supreme  Court  of  the  United  States  in  the 
several  cases  referred  to  in  the  note,  without  attempting  to  antici- 
pate future  applications  of  that  principle,  or  limitations  upon  it, 
in  cases  where  the  facts  are  different  from  those  of  the  cases  which 
have  been  thus  far  adjudged.* 

'  Supra,  «ec9.  tl27-E>3fl.  manner  or  tw  ^07  pnrpoM,  to  an  amonnt, 
*  Bncbanan  c.  LitchGpld,  102  U.  8.  iuclading  existing  indobtedDew,  in' the 
S7S  (18S0)i  Diion  County  v.  Field,  111  agi;t^Bte  exceeding  Htb  per  centum  on  tbe 
U.  S.  83  (1883).  Buchanan  c.  Litch-  value  of  the  taiahle  property  therein,  to 
field,  tiq>Ta,  inTolved  tlie  conetroctioii  of  be  ascertained  b;  the  last  aaeeaiment  for 
a  provision  of  the  CotuHtutiiM  of  lUinou  State  and  county  taxes,  previous  to  tin 
of  1B70  (art.  9,  me.  IS),  which  ordains  incnrring  of  ench  indebtednKex."  A  itat- 
thit  "no  connty,  city,  township,  school  nte  of  lUinoit  aatboriEed  cities  to  con- 
district,  or  other  municipal  corporation,  strict  water-works,  and  for  that  purpoae 
■hall  be  allowed  to  becooM  indebted  in  any  to  twrrow  money  tmd  issne  bondA.    Bonda 
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§  530.  Bitoppal  by  reoital  of  Matter  of  Fact,  e.  g.  Date  of  Sub- 

wulptloii.  — Ttie  eJTect  of  recitals  in  the  boods,  and  of  stateuieuts  id 

were  usa«d  pann&nt  to  the  stittate,  each  property  within  the  city  for  the  year  in 
Teciting  that  "it  is  isBued  under  authoi-ity  wbiuh  tbe  bonda  were  issued."  It  ia  by 
of  an  Act  of  the  Geoerai  Assembly  of  the  no  means  ulr&r  from  the  opinion  that  a 
State  of  IlIinoiB  [describing  it],  and  in  positive  reciul  that  the  nniouut  of  the 
parauuice  of  an  ordinance  of  «aid  city  of  bond  issue  was  vitUin  the  vonstitutiunal 
Litchfield,  entitled  '  An  Ordinance  to  pm-  limit  would,  if  it  was  false,  avail  tha 
vide  for  the  issuing  of  bonds  and  the  holder.  The  lang;uage  of  the  conn  as  to 
constnicCion  of  the  Litchfield  water-  the  effect  of  aucb  a  recital,  though  itruog, 
works.'"  The  constitutional  provision  is  hypothetical  and  aitf«r ;  and  the  effect 
above  mentioned  ia  not  referred  to  in  the  of  recitals  nnder  the  constitntional  pro- 
■tatute  aathoriiing  the  iune  of  the  bonds,  vision  is  more  fully  considered  in  Diion 
or  in  the  ordinance,  or  in  the  bonds.  At  County  v.  Fii:ld,  infra.  Although  tlie 
the  time  of  the  issue  of  tbe  bonds  tbe  in-  court  distinguishes  Buchanan  d.  Litch- 
debtednesa  of  the  city  already  erceeded  field  from  preriona  casts  where  the  over- 
the  constitutional  limit.  Suit  was  brought  issue  of  bonds  was  cuiitmry  to  a  slaluU 
for  overdue  coopone  on  these  bonds  by  a  limitation,  yet  after  all  it  seisms  to  indi- 
boTvx  fide  holder  for  value,  witbont  any  cate,  to  some  eil«it,  a  recession  fi^om  the 
notice  that  the  bonds  were  isaued  in  ex-  high  water-line  of  the  cases  from  which 
eeta  of  tbe  constitutional  restriction.  Tbe  it  is  thas  distinguished. 
Supreme  Court  of  the  United  States  de-  In  tbe  subsequent  case  from  Okui  of 
ddod  that  the  city  was  not  liable,  and  the  Northern  Bank  of  Toledo  e.  Porter 
that  the  plaintiff  could  not  invoke  tho  Township,  110  U.  8.  608  (1883),  not 
doctrine  of  ostoppel ;  and  reference  was  involving,  however,  any  coustilulimial 
made  to  the  absence  of  an  express  state-  limitation,  tbe  court,  conaideriog  ni|vciat- 
ment  in  the  bonds  themselves  that  the  ly  the  scope  and  effect  of  a  recital  as  an 
lggtegat<  indebtedness,  of  which  tbey  estoppel,  decided  that  whrre  the  bond  re- 
ware  a  part,  was  not  in  excess  of  the  coo-  cites  that  it  is  issued  in  pnrt  paymput  of 
Btitational  limit.  In  answer  to  the  olijec-  a  subscription  to  the  capital  mock  of  n 
tion  that  tbe  city  was  atopptd  to  maie  CAs  railroad,  in  pursuance  of  the  severul  arta 
lU/atee,  the  court  says  (/£,  p.  2S^)  :  of  the  General  Asseirihly  and  a  vote  of 
"  Any  different  conclusion  from  that  in-  the  qualified  electora  taken  in  pursuance 
dicated  would  extend  tho  doctrines  of  this  thereof,  while  tbe  corpointion  ia  therpby 
court  upon  tbe  snbjeot  of  manicipal  bonds  estopped  by  the  recitals  in  the  bonds  from 
further  than  would  be  consistent  with  saying  that  no  township  election  was  held, 
reason  and  sound  policy,  and  further  than  or  that  it  was  not  called  or  conducted  in 
vre  ate  now  willing  to  go.  The  present  the  particular  mode  rei^uired  by  law,  it  is 
action  cannot  be  maintained,  unless  ws  not  estopped  to  show  that  it  was  without 
should  hold  that  the  men  fact  that  tbe  legislative  anthority  to  order  the  election 
Iwnds  aert  issued,  without  any  recitals  of  and  to  issue  ths  bonds.  "  The  question 
the  circumstances  bringing  them  within  of  legislative  anthority,"  said  the  ruurt, 
the  limit  fixed  by  the  Constitution,  was  "  in  a  munici;>al  corporntion  to  issue  bonds 
by  itself  conclusive  proof,  in  favor  of  a  in  aid  of  a  railroad  company,  cannot  be 
tCTUt  fide  holier,  that  the  circamstances  concluded  by  mere  recitals  ;  but,  th^poityT 
existed  which  authorized  them  to  he  is-  existing,  the  municipality  may  be  e.atniiiied 
saed.  We  cannot  so  hold."  by  the  recitals  to  prove  irregularity  in  the 
The  court  also  said  (p.  288):  "The  exercise  of  that  power ;  or,  when  the  law 
pnrehaser  of  tho  bonds  was  certainly  prescribes  conditions  upon  the  exercise  of 
bound  to  take  notice,  not  only  of  ths  con-  the  power  granted,  and  commits  to  the 
■titutinnal  limitation  upon  mnnieipal  in-  officera  of  such  municijiaUtv  the  detrr- 
debtedness,  hot  of  such  facts  as  the  mination  of  the  qnestioii  whether  those 
aathorized  official  wsewmenla  disclosed  conditions  have  been  performed,  the  coi^ 
concerning  the  Talnation  of  the  taxable  poradon  will  also  be-  estopped  by  the 
VOL.  I.  —  39 
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the  records  of  the  county  which  issued  the  bonds,  is  oooeidered  in 
The  Town  of  Concord  v.  Portsmouth  Savings  Bauk.^    A  controlliiig 

recitalB  which  import  anch  peifornuiiM."  (being  the  act  that  Mithotiied  aaantiw  to 

(110  U.  8.  619).  iiBua  bontU),  and  Uu  CmuHtutiim  of  lit 

The  principle  of  the   ileciiion  in  the  State  (art.   12),   adopted  October,  A.  D. 

case   of   Bucbanan   e.   Litchfield,   fupm,  187S."     On  each  bondwaa  alio  cndoned 

was  adopted  and  followed  in  the  aubae-  the  certiliuate  of  the  county  clerk,  that 

quent  case  of  Dixon  Coantf  v.  Field,  111  the  queation  of  isauing  (aid  bonds  *n* 

U.  S.  83  (188S),  arimng  under  the  Cow  duly   Mbmittcd    t»    the   people   ot   the 

ttiCutum  of  Ou  State  of  Neiratka,  which  county,  Nurember  34,  1S7G,  as  followa  : 

ordaioa  (art.  xii,  aec  3)  that  "no  city,  "Shell  Diloa  conntj  iiane  to  the  C.  C. 

county,   town,   precinct,  municipality,  or  fc  B.  H.  B.  K.  Company  tS'.OOO  ten  per 

other    lubdiviaion    of   the    Btate,    shall  ceut  twenty-year  bonds  t  'Which  ma  d»> 

ever  make  donatioiM  to  any  nili'oad   ot  cidinl    in    the    affirmative  by  462  Totca 

other  work  of  inttmal  improveniBnt,  an-  againat  120."     There  wea  alao  endoned 

less  a  proposition  so  to  do  shall  have  been  on  the  lx>nd  the  certificate  of  the  aecntaiT 

timt  anbmilted   b)   the  qualified  electors  and  auditor  of  thr  State  of  NeLraaka  that 

thereof,   at  an  election   by   luthority   of  it  waa  iaaued  pDrauant  to  law.     In  point 

law ;    prorided,   that   such  donations   of  of   fact,   the    asaaased   ralnation   of   tha 

a  connty,  with  the  donations  or  sneh  sub-  county  of  Diion  for  the  year  1876  waa 

diriaion,  in  the  aggregate  shall  not  exceed  Su87,331,  and  no  more  ;   that  is  to  aaj> 

ten  [>er  cent  of  the  amesaed  Tatuation  of  the  amount  of  bonde  isaned  was  tnore  liam 

Buch  connty  ;  pro*ided  ftirther,  that  any  ten  per  eaii  of  the  assessed  valuation  of 

city  or  connty  may,  by  a  two-thirds  Tot^  the  connty.     On  the  prineiple  that  there 

increase  anoh  indebtedness  five  per  cent  mnat  be  authority  ot  law  by  aUtate  for 

in  addition  to  Buch  ten  per  cent,  and  no  every  iaaue  of  bonds  of  a  municipal  eoi- 

bonds  or  other  eridencea  of  indefctednaa  poration  ;  that  the  corpomtkn  t>  botmd  t^ 

so  isaned  shall  be  valid,  nnleaa  the  same  the  recitals  in  such  bonds  only  in  respecfr 

aball  have  endorsed  thereon  a  certitioate  of  facts  which  the  i-oiixirate  officeta  hid 

signed   by  the   secretary  and   auditor  of  by  taw  authority  to  di-li-miiue  and  certi^. 

State,   ahowlng  that  the  same  is  issued  but  not  in   reajwot  of  facta  which   they 

pureuant  to  law."    Suit  was  brought  on  had  no  eothority  to  detemiine,  —  mch  t», 

neKOClable  bondi  inued  by  Diion  County  whether  the  amount  of  the  bonds  in  that 

by  a  hona  fide  holder  for  valne.      The  ease  exceeded  the  constitutional  Itmitatira, 

dr'fence  wB*  that  the  bonds  were  isaned  in  — the  Supreme  Court  derided  that  the 

violation  of  the  above-quoted  provision  of  county  was  not  liable,   saying  :   "  There 

the  Constitution.    The  plaifitifr  contended  was  no   power  at   ail  conferred  to  iaeoe 

that  the  munioiiBlity  was  estopped  from  bonds  in  exceas  of  an  amount  equal  to  ten 

srniTig  Qp  this  defence,  by  rason  of  the  per  cent  upon  the  aneaaed  valuation  of 

rei'italsin  the  bonds,  and  by  the  ceitlfleatea  the  taxable  property  of  the  c*>nnty.     The 

of  the  secreUry  and  auditor  of  SWte  en-  amount  of  the  bonds  ismeil  was  known. 

dorsed  thereon.     There  were  tighty-aeven  It  is  rtsted  in  the  recital  itself.     It  waa 

bonds  issued  at  one  time  of  (1,000  each.  $87,000.     The  holder  of  each  bond  waa 

Each    bond    contained   a  recital   that  it  apprised  of  that  fact.     The  smoant  of  the 

"  lOTM  itiued  under  and  ii%  purtwaut  of  aasessed  Talna  of  the  teiable  property  in 

an  order  of  the  county  commissioner*  of  tha  county  is  not  atsted;  bnt,  ertttermwi, 

the  county  of  Dixon,  and  authorized  at  an  it  waa  ascertainable  in  one  way  only,  and 

elpction  held  in  said  connty  on  the  27th  that  waa  by  reference  to  the  asseannent 

of  December,   1375,   and   under  and   by  itself,  a  public  record  eqnally  acceasible  to 

virtue  of  chapter  35  of  the  General  Stat-  all  intending  purehasrra  of  baoda  aa  weD 

atea  of  Nebraska  and  amendmenta  thereto  as  to  the  county  <^e«te.    Nothing  in  Dw 


1  Concord  t.  Portamonth  Savings  Bank,  92  U.  8.  62S  (187S). 
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question  1q  the  case  was  whether  the  power  to  Bubschbe  for  stock 
and  issue  bonds  therefor,  given   by  the  act  March  26,  1869,  was 

way  of  iuqaiiy,  ucertsiumeiit,  or  det«r-  umrd  ;  snd  no  mtn  could,  hj  ui  exam- 

ntinatiou  u  to  that  fact  U  submitted  to  iniitioD  o(  the  bond,  get  auy  iuforiuution 

the  coQoty  officers.      The   fout,  as  it  is  as   to   the   unoaut  of  the  iattue,   or,   bj 

recorded  iii   the  anseuuieDt  itself,  is  ex-  compsting  any  iufonoatioii  giieu  bj  the 

trinsic,  snd  proves   itself  by  inspartion,  bond  with  the  record  notice  of  the  as- 

and  concludes  all  determinBtiona  that  ton-  lessed  valuation,  know  that  the  cuuuty 

tradict  it."     Dixon  Cotinty  r.  Field,  111  had  exceeded  its  power  in  the  issue  of  the 

U.  9.  83  (18S3).     In  the  case  next  cited,  bonds.     So  that,  taking  the  case  of  Dixon 

Potter  V.  ChaSee  County,  the  Circuit  Court  County  «.  Field  aa  the  latest  anDuuciation 

diatinguisbed  it  trom    Dixon   County  «.  of  the  Supreme  Court  in  respect  to  the 

Field.  rule  of  deciaion,  it  must  he  held  that  the 

The  Cbnifflutton  o/  Colorado  contains  county  is  estopped  from  pleading  in  this 

•  provision  that  no  county  shall  contract  case  that  the  bond  vas  issued  in  exchuige 

any  debt  by  loan,  iu  any  form,  except  for  for  a  void  warrant." 

public  bnilditiga,  public  roada,  and  bridgea.  Since  the  foregoing  was  writteu  and  ae 

"  and  such  indebtedness  contracted  in  any  tbb  volume  paasea  through  the  pi-csa,  the 

one  jfa  shall  not  exceed  the  nitea  upon  Supreme  Court  of  the  United  Statea  has 

the  taxable  property  iu  anchconoty,  fol-  decided  thecasesof  Lake  County «.  Bollins 

lowing,   to  wit :  "    (here   speci^ing   the  (ISO  U.  S.  eSS)  and  Lake  Connly  v.  Gra- 

ratea).    The  tegtslature  of  Ca'omita  passed  ham  (i«.  674, 1888).    In  the  case  first  cited 

•n  act  anthoriring  Counties  to  fund  their  th^  Supreme  C-ourt,  reversing  the  same  case 

floating    intUUtdjuu.      (Laws    Colomdo,  below  (84  Fed,  Kep.  845),  held  that   the 

1881,  p.  85.)      In  pursuance  of  that  act,  constitutional  provision  in  ColOTada  was 

the  county  of  Chaffee  issued  bonds,  which  all  absolute  limitation  upon  the  power  of 

contained  a  full  recital  showing  compli-  the  county  to  contract  any  aud  all  in- 

•nce  with  all  tbe  provisions  of  the  funding  dfibtednesa,  inHuding  county  warrants  is- 

act.      In   the  esse  of   Potter  tr.   Chaffee  sued   for  ordinary  county  expenses.     In 

County,   U.  8.   Circuit  Court,  Colorado,  the  second  caae  the  same  principle  waa 

1888(33  Fed.  Rep.  (114),  suit  wa«  brought  applied    to   funding  bonds  of  a  county 

against  the  county  of   Chaffee   on   such  npgotinble  in   form  and  in  the  hanila  of 

fnnding  bonds.    The  county  dpfended  on  bonn  fide  holders,  issued  under  the  anthor- 

Ihe  grannd  that  the  bonds  were  issued  in  itv  of  a  fanding  act  in  excess  of  the  con- 

exohangB  for  county  warrants  which  war-  stitutional  limitation,  although  the  bond 

ranta   were   void    because   issued    in   the  recited  that  all  of  the  provisiona  and  re- 

firat  instance  in  violation  of  the  conati-  quirementa  of  the  statute  had  been  fnlly 

tutional   limitation,   above  quoted,  as  to  complied  with  by  the  prD)>erofficen  in  the 

county  indebtednes).     The  platnttfT  waa  a  iaaue  of  the  bonds,  and  that  snch  iaane  hod 

Imna  fidt  bolder  of  the  foniling  bonds  in  been  authorized  by  a  vote  of  the  majority 

»nit.     The  Circuit   Court,   reviewing  the  of  the  duly  qualified  eleotora  of  the  county, 

cases  of  Buchanan   r.   Litchfield,  Dixon  The  bonds  in  anit  showed  that  tliev  were 

County  p.  Field,  Bonk  of  Toledov.  Porter  part  of  an  isaue  amounting  to  $£00,000, 

Township,  held  that  they  did  not  control  and  contained  no  reference  to  the  Conatl- 

the  case  Iwfore  it,  and  gni-e  judgment  for  tntion,  and  noHtatuinent  that  theconstitu- 

the   plaintiff.      After  referring  to  Dixon  tional  requireraent!<  had  been  observed.   In 

County    V.    Field,     the    Circuit    Court,  this  respect,  if  it  be  material,  the  bonds 

Breicer,  J.,  said :   "  But  in  the  case  now  were  different  from   those  in  siiit  in  the 

before  this  court,  there  is  nothing  upon  case  of  Palter  o.  ('hatfi-p  County,  supra, 

the   face   of  the   bond  which  shows  how  and  this  circnmstance  sfem;  to  be  the  only 

many  bonda  were  to  be  waned  or  hov  Inrge  one  to  distinguish   that  c«ae   from   fjike 

the  teria  tboi.     The  statute,  in   terms.  County  v.  Graham.     In  the  latter  eaxe  the 

gave   to   the    county    commissioners   the  court  considered  tiie  prinei]iles  of  Dixon 

power  to    determine   the  amount   to  be  County  o.  Field  applicable  to  the  case,  and 


D.qil.zMBlG001^IC 


612                                    HCNICTFAL  COBPOBATIONS.  §  580 

aonulled  by  the  new  Constitution  of  the  State  (which  took  effect 
July  2,  1870)  before  tlie  aubacription  waa  made,  or  a  valid  contract 

UiatinguiBiied  it  rromcaaeswhsre  there  hud  dsion  in  the  last-ire ntioned  case,  holding 

b«!U  an  Dverisaue  of  bonds  coiitrar;  to  the  bonds  to  be  roid,  suit  was  conunsnced 

the  provisiona  of  a  statute,  as  in  Sherman  ifpiiiiat  the  cily  of  Litchfield  by  Ballon,  m 

County  V.  Simona,  109  IT.  S.  735,  and  Ore-  large  iioider  of  the  bonds,  in  which  he  al. 

gon  ti.  Jennings,  119  U.  3.  74.    Lamar,  J.,  leged  that  the  money  received  by  the  city 

speakinR  for  tba  court,  said  :    "  The  ques-  for  the  aule  to  him  of  these  bonds  vai 

tion  here  is  distingiiiahable  from  that  in  used  in  the  constructioii  of  a  Byatem  of 

the  cases  relied  on  by  eouiiael  lor  di'fendauV  water-work"  for  the  city,  of  which  the  city 

ill  error  [the  overissue  eases  contrary  to  is  now  the  owner.    That  though  the  bonds 

a  statute  J.     In  this  case  the  standard  of  were  void,  as  held  in  the  case  of  Buchanan 

validity  is  created  by  the  Constitution.    In  v.  Litchfield,  yet  that  in  cquHy  Uu  rity  u 

that  standard  two  factors  are  to  be  con-  liable  to  him  for  the  mmieifii  reetixtd /rma 

aidered  :  one  thu  amount  of  assessed  value.  Aim ,-  and  since  by  the  use  of  that  money 

and  tho  other  the  ratio  betveen   the  as-  thewater-warks wervconatmcted,  heasked 

■eraad  value  and  thedehi  proposed.    These  for  a  decree  against  the  city  for  the  amount, 

being  the  exactions  of  the  L'onstitntion  it-  and  if  not  [laid,  that  the  water-worki  of 

self,   it  is  not  within  the  power  of  the  the  city  be  sold  to  satisfy  the  decree.     It 

legislature  to  dispense  with  them,  either  ajipeared  from  the  answer  and  proofs  on 

directly  or  indirectly,  by  the  creation  of  the  part  of  the  city,  that  the  lands  on 

a  ministerial  oommission   whose  finding  which  the  water-works  were  constructed 

aball  be  taken  in  lieu  of  the  &cta."  were  Iraugbt  and  paid  for  before  the  bonds 

The  author  may  be  permitted  to  oUerve  were  isaoed  or  voted,  and  much  of  the 
that  when  the  provisions  of  the  statutee  eijieiiBe,  also,  of  the  conelnictiou  of  the 
under  which  the  overisaue  cases  were  de-  waterworks  was  ]iHid  by  taiation,  end  by 
cided  are  considered,  they  being  silent  as  lesonrcea  of  the  city  other  than  the  water- 
to  the  creation  of  any  ministerial  commia-  works  bonils.  A  decree  was  passed  as 
siou  or  special  tribunal  to  decide  upon  the  prajed,  in  the  court  below,  which  decree 
amount  of  indebtedness,  it  seems  to  be  not  was  reversed  by  the  Supreme  Court  of  the 
easy  to  Bod  logical  and  solid  grounds  for  United  States,  with  directions  to  dismiss 
the  dialinction.  But  the  distinction  is  tht>  bill.  The  Supreme  Court  held  that  the 
mode.  It  is  doubtless  a  sound  eipo)<ition  prokHnlion*  of  the  Comiilalion  atendrd  at 
of  the  Constitution  ;  and  as  to  the  constitu-  toell  to  implied  ainti'oeti  to  rrjny  the  money 
lional  provision,  it  is  iirraly  estahlished  hj  aa  Ui  the  expna  cantrada  found  in  the 
the  indgmenta  of  the  State  Mibunals,  as  bond*.  Mr.  Justice  Miller'M  language  on 
well  as  hy  those  of  the  Supreme  Court  of  this  point  is  very  decisive.  "  The  langaage 
the  United  States.  What  efTect  it  will  of  the  Constitution,"  he  says,  "is  that  no 
hereafter  have  upon  tlie  soundness  of  the  city.  &x.,  'shall  be  sllowrd  to  become  in- 
decisions sustaining  bonds  issued  under  debted  in  any  manner  or  for  any  purpose 
similar  circumstances,  but  in  excess  of  a  to  an  amonnt,  including  existing  indebt- 
like  statutory  limitation,  remains  to  be  edness,  in  the  aggregate  exceeding  five 
seen.  per  centum  of  the   value  of  its   taxable 

A  holder  of  bonds  issued  in  violation  of  property.'     It  shall  not  beame  iiidebud. 

such  a  constitutional  provision  is  practi-  Shall  not  incur  any  pecuniary  liability.    It 

cally  remediless     The  public  policy  which  shall  not  do  this  in  any  manner.     Neither 

nnderiies  the  constitutional  limitation  of  by  bonds,  nor  notes,  nor  by  express  or  im- 

Plinois,  above  mentioned,  was  upheld  by  plied  promiaes.     Kor  shall  it  be  done  for 

the  Supreme  Court,  in  a  cai>e  where  the  my  purpoK.     No  matter  how  urgent,  how 

equities  of  the  creditor  strongly  appealed  useful,   how  unanimons  the  niah.     The 

for  recognition  and  protection      We  refer  prohibition  is  as  effectual  against  the  iui- 

to  the  case  of  Litchfield  v    Ballon.    Hi  plied    as  the  express  promise,   and    is  as 

U.  8, 190.    Thii  wsH  a  sequel  af  Bnihanan  binding  in  a  court  of  chauem-  as  a  court 

e.  Litchfield,  10-2  U.  S.  373.    Alter  the  de-  of  Isw."   The  decree  below  was  attemjited 
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to  subscribe  was  completed.  The  coun  held  that,  in  point  of  fact 
a  legal  and  binding  subscription  was  made,  or  a^rreed  to  be  made, 
in  December,  1869,  and  hence  the  defence  of  want  of  legal  power 
failed ;  and  it  then  proceeded  to  view  the  case  as  affected  by 
estoppel,  the  plaintiff  being  a  bona  Jidt  holder  for  value  without 
notice  of  any  defence.  The  opinion  was  expressed  that  a  recital 
in  the  bonds  that  the  subscription  was  made  in  December,  1869, 
being  the  recital  of  a  matter  of  fact,  and  a  fact,  too,  peculiarly, 
if  not  e:(cliisively,  within  the  knowledge  of  the  board  of  supervisoi-s, 
estopped  the  county  under  the  circumstances  to  set  up  that  the 
subscription  was  not  made  until  after  July  2,  1870,  when  their 
authority  to  subscribe  had  expired.'     As  the  same  judgment  could 

totn  stutaineii,  on  the  theory  that  the  city  Degotinble,  issued  b;  »  maDidpal  eorpara- 

waa  in  possession  of  the  mooey  rei:eived  for  tion  to  fund  a  debt  incarred  coiitrwy  to  the 

the  bonds,  or,  .what  ii  tb«  ssiuu  thing,  its  provisioos  of  the  ConstituCiou,  is  void  even 

equivalent  in  property  identified  sa  having  in  the  hands  of  a  holder  for  value,    tlillen- 

been  procured  with  thii  money.    The  court  town  b.  Frederiolt,  lU  Pa.  St.  486  (1886) ; 

held  that  this  theory  was  not  Hnstained  by  distinguiahinf;  Kerr  v.  Cony,  106  Pa.  St 

the  proofs,  or  sustainable,  inasmuch  as  the  M2  (1884),  whore  the  power  to  issue  tba 

money  received  b;  the  city  from  the  bond-  bonda  existed,  but  the  bonds  themselves 

boldera  had  long  aiuce  passed  out  of  its  were  misapplied,  and  a  b(ma  fidt  holder 

poasession,  and  could  not  be  restored.   ALw  held  entitled  to  recover.     Purcbasen  of 

held  that  it  was  not  a  case  for  the  applies-  bonda  are  botmd  to  take  DOtice  of  the  effl- 

tian  of  the  principle  that  the  plaintiff's  dal  atatemrat  required  by  the  atAtuta  to 

money  could  be  traced  into  property  and  a  be  filed  with  the  derk  of  the  proper  coun- 

construotive  trust  fastened  upon  it,  since  ty  relating  to  the  amount  of  municipal 

other  funds  raised  by  taxation  had  also  indebtedness  and  taxable   values.     If  no 

gone  into  the  property,  which  had  been  such  statement  is  filed  its  absence  should 

purehasad  before  the  bonds  were  issued,  put   the  proposed  purchaser  on  inquiry, 

or   were  public    streets    into   whirh    no  aod  this  although  the  duty  of  making  and 

property  of  the  complainant  bad  entered,  filing  such  statement  is  imposed  upon  the 

This  decision  seems  to  leave  the  holders  officers  of  the  municipality  as  a  personal 

of  the  bonds  remediless  notwithstanding  duty,  and  this  although  it  will  not  opemte 

their  strong  equities,  which  equities  Ibi^re  against  the  muiiinipality  as  an  adjudica- 

wonld  appear  to  be  no  difficulty  in  ordi-  tion  or  an  estoppel.     lb.     Construction  of 

narily  enforcing  in  equity  as  a  lien,  or  on  constitutional  provision  limiting  municipal 

the  principle  of  a  constructive  trust,  if  it  indebtedness,  see  Wheeler  v.  Philadelphia, 

were  it  not  for  the  effect  given  to  the  con-  77  Pa.  St.  338,  351   (1S75).     As  to  the 

stitutional  prohibition-  construction  of  limitations  on  municipal 

Under  Art.   IX,   sec.   8,    Pmtayliiania  indebtedness,  see  a7i(«,  sees.  130-137  ;  In- 

COTtsfiCu/toii  of  1S74,  a  municipality  may  dex,  tit.  LimUtUion  on  Indebltdnesa  ;  East 

incur  a  debt  or  increase  its  existing  debt  St.   Louis  v.    People,  124  111.  flSS  ;   Mr. 

to  an  amount  exceeding  two  percent  upon  Herryman's    Article   on    Limitations   on 

the  assessed  valuation  of  tbs  taxable  prop-  Municipal  Indebtedness,  29  Central  Law 

ertythereio,  if  the  whole  indebtedness  will  Journal,  S16  (November,  188S}. 
not  thereby  exceed  seven  per  centum  of         '  Concord  d.  Portsmouth  Savings  Bank, 

such  valuation.     This  limit  cannot  be  ex-  B2  U-  S.  623  (1876)  ;  ijifra,  sec.  639.    The 

eeeded,  unless  the  municipality  procures  point  is  so  material  that  we  subjoin  the 

the  assent  of  the  electora  in  the  manner  opinion  delivered  by  Slrong,  J.,   on  this 

provided  in  the  Constitution,  and  laws  re-  potnl      He  says:    "There   is,   however, 

Isting  thereto.     A  bond,  thongh  in  tenns  another  consideration  that  is  worthy  of 
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be  i«ached  on  the  ground  that  a  valid  contract  to  subscribe  had 

been  made  before  the  Constitution  toolc  effect,  it  may  be  a  q^uestion 

whether  the  last  point  was  a  point  leally  adjudged  by  the  court 

notice.  The  findings  of  the  court  ore  expired  befors  the  eabacriptioD  wu  nude, 
that  the  ptBintiff  below  i»  a  purchaser  of  in  the  fsca  of  the  twdtsli  aod  of  the  oaan.' 
the  bonJs  for  a  Toluable  oonaideration,  ty  records  T  Whether  it  liad  eipired  wu 
baring  parchued  them  before  their  ma-  a  matter  of  Eact,  not  of  lav,  and  it  ira* 
tortty  and  vrithoat  notice  of  any  defence,  peculisrl;,  if  Dot  eicloaiTcLy,  within  the 
They  were  executed  by  the  president  of  knowledge  of  the  bo«Kt  of  mpiTYlBota. 
the  board  of  auperTiiora  and  the  county  After  having  aanind  a  poTchaaer  that 
clerk.  They  recite  that  they  are  issned  their  subacription  wai  made  in  December, 
by  the  county  of  Moultrie,  '  in  pureiunce  18S9,  when  they  had  power  to  make  it, 
of  the  anbacriptioD  of  the  sum  uf  Bij{hty  it  would  be  tolerating  a  baud  to  permit 
thouaaud  dollara  to  the  capital  stock  of  the  county  to  art  up,  whan  called  n|ioD 
the  Decatur,  Snllivan,  aud  Matloon  Bail-  Tor  payment,  that  it  was  not  made  nnlil 
road  Company,  made  by  the  board  of  aftar  July  2,  1870,  when  their  authority 
auperriaara  of  laid  county  of  Moultrie,  ejpited."  If  the  recoida  of  the  count; 
tn  DeetTitbeTt  A.  D.  1869,  in  conformity  had  contradicted  the  ledtals  in  the  bond, 
to  tile  prwitioni  of  au  act  of  the  General  and  had  affinnatiTely  shown  that  no  5ub> 
Aaumblyof  theStaCeof /^^uiw,  approred  icriptian  nu  made  until  after  the  Con- 
March  2fl,  A.  D.  1869.'  Now,  if  it  be  atitution  took  effirct,  would  the  purchaaer 
auppoeed  that  the  purchaser  of  bonds  of  the  bonds  be  hound  to  notice  tliat  fact  I 
with  each  recitals  whs  bound  to  look  See  mpra,  sec.  G28  a,  and  note ;  pott,  nc*. 
furtber  and  inqnira  what  was  the  author-  639,  G40,  G48. 

ity  for  the  issue,  where  was  he  to  look  t        Purchaser  not  affected  by  statements  in 

Had  he  looked  to  the  act  of  the  General  county  records  contrary  to  recitals  in  the 

Assembly  of  March  2t,   1SS9,  he  would  bonds  issued  by  the  county.     NicoLay  v. 

have  found  plenary  anthority  for  a  stock  St.  Clair  County,  3  Dillon  C.  C  B.  ICS 

aubacription  and  for  the  issue  of  bonds  {187l|.   But  compare  sec.  S29  a,  andnote. 

in  payment  thereof.     If  be  was  bonnd  to  In  Aller  d.  Cameron,  lb.  ISS,  the  defend- 

know  that    the  constitutional   proTision  ant  town  was   held  estopped  to  set   up 

terminated  that  aathority  after   July   i,  against  a  holder  of   its  bonds  for  Tslu 

1870,  he  knew  that  any  subacription  made  that  It  was  not  legally  inmrporaUi. 
before  that  time  continued  binding  not-         Xffett  of  rteital  by  anthoriud  officer*, 

withstanding  the  Constitution,  and  that  See  also  Chambers  County  «.  Claws.  SI 

bonds  issued  in  payment  of  it  were,  thero-  Wall.  317,  321 ;  Grand  Cbuta  v.  Wiuegar, 

fore,  lawful.     If,   then,  he  bad  inquired  IS  Wall.  3GG  ;  Lynda  v.  County  of  Win> 

whether  a  subecriptien  bad   been   made  uebago.ia  Wall.S  i  C.  B.&Q.  R.B.Co.  ■. 

before  July  2,  1S70,   at  the  only  place  Otoe  County,  16  Will.  fl87i  HarccrConnty 

where  inquiry  ehoutd   have  been   made,  v.  Racket,  1  Wall.  S3  ;  Woods  v.  Lawrenca 

namely,  at  the  records  of  the  boeVd,  he  County,  1  Black,  386  ;    Gelpcke   o.   Dn* 

would  have  found  an  order  to  subscribe,  buqnc,  1  Wall.  17G  ;  Meyer  «.  Unscatina, 

equivalent    to  a   snheeriptioti    made,   in  lb.    864 ;    Eennicott   «.    Superrisoi^   16 

December,   1869,  corresponding  with  the  Wall.  461.    The  Supreme  Court  of  Illinois 

assertioiis  of  the  recilals,  and  dpclared  by  refoaed  to  follow  the  ruling  in   the  last 

them   to  have  been  a  subscripCdoQ.     He  dtod  case.     Scales  «.  King,  110  111.  41(6. 

could   have  made  inquiry  nowhere  else  A  recital  in  a  bond  isaued  in  payment  of 

with  any  prospect  of  laaming  the  truth,  a  eubacription  to  railway  stock,  that  it  is 

Every  step  he  could  have  taken  assured  authorized  by  ■  certain  statute,  will  not 

him  that  the  recitala  were  true.     How,  estop  the  municipal  corporation  from  ait- 

then,  can  the  county  be  permitted  to  set  serting  that  the  issue  was  not  anthoriwd  by 

np  against  a  hoiuifide  holder  of  the  bonds  a  propar  vote  as  required  by  law.     CartoU 

that  the  authority  to  make  a  snbecription.  County  v.  Smith,  111  U.  &  GSS. 
with  all  its  legitimate  conaeqaeaces,  had 
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§  531  C419).  RaUoiMia  of  BitoppoL  —  A  correct  viev  of  thia 
subject  would  aeeiu  to  be  this :  Officeis  are  the  agents  of  the  cor- 
poiate  body ;  and  the  ordinary  rules  and  principles  of  the  law  of 
agency  are  applicable  to  their  acts.  Their  unauthorized  acts  are  not 
binding  upon  the  corporate  body  of  which  they  are  the  public 
agents  Ordinarily,  their  unautiiorized  represeutatiou  that  they 
have  power  to  do  an  act  is  not  binding  upon  the  corporation ;  that 
is,  the  question  is  as  to  their  power,  in  fad  and  tn  lavs,  not  whut 
they  have  represented  it  to  be.  The  only  exception  to  this  rule, 
in  addition  to  the  one  hereinbefore  treated  of,  to  wit,  where  it  is 
the  sole  province  of  the  officers  who  issued  the  bonds  to  decide 
whether  conditions  precedent  have  been  complied  with,  is  where 
both  parties  have  not  equal  means  of  knowledge  as  to  the  extent 
and  scope  of  their  powers,  and  where  the  particular  character  of 
their  commission  and  authority  is,  from  its  nature  and  circum- 
stances, peculiarly  known  to  the  officer  or  agent ;  in  which  case  the 
principal  will  or  may  be  bound  by  the  false  representations  of  the 
agent  respecting  his  authority,  and  its  extent  and  scope ;  but  where 
the  authority  to  act  ia  solely  conferred  by  statute,  which,  in  efTect 
is  the  letter  of  attorney  of  the  officer,  all  persons  must,  at  tlieir 
peril,  see  that  the  act  of  the  agent  on  which  he  relies  is  witliin 
the  power  under  which  the  agent  acts  \  and  this  doctrine  is  recog- 
niEed  by  the  Supreme  Court  of  the  United  States  in  some  of  its 
judgments.*  Accordingly,  bonds  i^vxd  in  violaiion  of  an  expregg 
ttatvie  or  comUtaiional  provision  ate  void,  though  in  the  hands 
of  innocent  holders  for  value.*  On  the  principle  that  there  can 
be  no  (ie  fado  officer  unless  there  is  a  dejwre  office,  bonds  executed 

>  The  Floyd  Accaptinoea,  T  Wall.  AM  b.  Bichmond,  IS  Gratt.  (Vs.)  339  (1868); 

(18SB)  :  Marabn.  FultooConuty,  lOWalL  a.  o.  7  Am.  Law  B«g.  (n.  s.)  GSB.    Upon 

«n   (1870).      Soa,   aim,    Clark    >.   De*  thii  priuciple  it  was  held  that  Uu  legi«U- 

UoinM,  18  Iowa,  IM,  210  (18flS|  ;  Tread-  tare  ma;  make  the  negotiabilitj  of  mnni- 

well  V.  CommiwiocerB,  11  Ohio  St   1S3,  cipal  bonds  de|)endeiit  upon  th«ir  deUverj 

(18Q0),  nriswing  and   oritieUiiig   Knox  b;  a  State  ofitct-r,  aod  that  a  pmchaMr 

County  v.  Aspiiiwall,  31  How.  GS9.    See,  of  bonds  purporting  to  hare  been  issued 

alto,  Oonld  V.  Sterliog  {action  on  bands),  nudsr  a  statute  containing  such  a  condi- 

33N.Y.4a4:  1.0. 1  Am.  Law  a%.  (b.b.)  tion,  is  not  a  boitaJitU  purchaser  without 

3B0,  and  nota  of  Prof.  Dvright;  Btarin  c.  notice,  in  esae  the  bonds  are  fraudulently 

Genoa,  23  N.  Y.  IGS  ;   People  v.  Head,  iasued   without    bein;;  delivered    by  the 

84N.Y.  221;  Dodge  o.  County  of  Platte,  dfeignated  oScer.     MeCrary,  J.,  Lewis  «. 

83  N.  Y.  818.    United  States  v.  City  Bank  Barbour  Co.  Ckunm'rs,  3  Fed.  Rep.  181. 
of  Columbus,   SI  How.  SSS  (1868),   is  a         »  Aspinwall  v.   Dsvieaa  Co.  Com.,  2S 

Twy  Blriking  Illustration  of  the  ften«ral  How.  884;  Marsh  ».  Fulton  Connty.supni; 

piinciple  that  a  oorpormte  offloer  cannot  Uoore  •.  New  York,  78  N.  Y.  338,  approv- 

biod  the  corporation  by  his  unaothoriied  log  text.    Aa  to  bonds  Issued  in  exceaa  of 

acts   or   repressnUtiona    ooneeruing   tbe  emuUttUvmal  and   ttatotoiy   Umitationa, 

•nthority  of  himsalf  or  otben.     De  Toss  aee  mifr*,  tte*.  S27--CS0. 
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by  persona  purportiDg  to  be  de  facto  officers  of  a  county  when  tbere 
was  no  lawful  statute  in  existence  creating  ttie  office,  are  absolutely 
void  for  want  of  power  to  issue  them.' 

§  532  (420).    Zbtoppel  by  Recitals  la  the  Bond ;  niiutnttioi).  — 

So  in  a  subsequent  case,  similar  in  character,  the  common  council  ^ 
a  dty  were,  by  virtue  of  various  statutes,  authorized  to  subscribe 
for  stock  in  a  railroad  company,  and  to  issue  bonds  in  payment 
therefor  on  the  petition  of  three-fourths  of  the  legal  voters  of  the  city. 
Before  the  issue  of  the  bouils,  the  council  decided  that  three-fourtha 
of  the  citizens  had  petitioned,  and  the  bonds  themselves  thus  recited. 
The  Supreme  Court  of  the  United  States  held  that  the  council  was 
the  tribunal  to  decide  whether  the  requisite  number  had  petitioned ; 
that  it  vas  contemplated  that  this  question,  which  was  one  of  fact, 
should  be  ascertained  and  conclusively  settled  prior  to  the  issue  of 
the  bonds;  and  that  when  the  city  was  sued  upon  the  bonds  by 
innocent  holders  for  value,  parol  testimony  was  inadmissible  to  show 
that  the  petitioners  did  not  constitute  three-fourths  of  the  legal  voters 
of  the.  city,' 

1  Ante,   sec   27S  ;   Nortoo  «;   Shelby  no  Tslidity  even  in  the  huida  oT  b<maJU» 

Coaaly,  118  U.  S.  425  (ISSS).     In  this  holden.     The  validity  o(  the  honiLi  wm 

cage  it  appeared  that  tba  adminiBtration  of  ktterapted  to  be  inataiucd  oa  the  ground 

local  matturE  Id  each  {;DaQl7  in  Tetuteagee  that  the  acts  of  the  County  Cointaiasionen 

had  for  nearly  a  crntury  been  reated  in  a  under  a  statute  subiejuaUly  held  to  be 

Cauiily  Court,  or  aa  orten  called,  Qoanerlj  nncoiutitutional,   wvte  to  be  regarded  aa 

Court,   composed  of  justices  of  the  peaca  tlie   acta  of  offlcera  dt  facto,  And  henca 

elected  in  its  differxnt  districta.     Power  bindingin  favoi  of  the&imaji^holden  cf 

was  given  to  the  County  Court  to  make  a  the  bonds.     But  the  Supreme  Court  de- 

suluicription  and  issue  bonds  to  a  railroad  cided  otherwise ;  and,  in  a  reiy  learned  and 

coiupany.     Before  the  power  was  executed  elaborate  opinion,  reviewing  the  aatbori- 

the  legislature  passed  an  act  aboliahlDg  the  ties,   by  Hr.  Justice  Field,   it   U  held: 

County  Court,  and  vesting  its  powera,  iu-  First,  that  it  was  the  duty  of  the  Fed«nd 

eluding  the  power  to  subscribe  for  stock  Court  on  a  queatian  of  this  kind  to  follow 

and  issue  bonds,   in  a  Board  of  Couutj  the  decision  of  the  highest  court  of  the 

ConiujissioDers.       The   County   Coinmie-  Stote.    Second,  that  there  could,  in  law, 

fiianera  issued  the  bonds.     The  act  abolish-  be  do  sDch  thing  as  an  officer  eitlier  dtjurt 

ing  the  Quarterly  Court  and  creating  the  or  dt  facto  if  there  be  no  offa  to  fill ;  and 

Board  of  Cnunty  Commissioners  was  held,  that  the  act  attempting  to  create  the  offiea 

nfter  the  issue  of  the  bands,  to  be  unoon-  of  commissioners  never  became  a  law  and 

slitntional  by  the  Supreme  Court  of  the  the  office  never  came  into  eitslence.     The 

State  of  Tennessee,  on  the  ground  that  the  view  of  the  court  on  this  point  is  tersely 

County  Court  wss  one  of  the  institutiolM  summed  np  in  this  sentence  {lb.,  (42) ; 

of  the  State  recognized  in  the  Canstitution,  "  An  on  constitutional  act  is  not  a  law  ;  it 

and  tbst  the   act  crealing  the  Board  of  confers  no  rights ;  it  impoea*  no  duties ; 

County  CommissionerB  and  confirring  on  it  aSbrds  no  protection  i  it  cnates  no  office; 

thi>m  the  powets  of  the  County  or  Quarterly  it  is,  in  legal  oontemplatioii,  as  inoperative 

Court  was  UDCoustttutional  and  void  ;  and  as  though  it  had  never  been  passed." 
hence  it  was  held  by  the  Supreme  Court         "  Bissell    d.    JelTereonville,    24    How. 

of  the  United  States  that  the  bonds  had  (U.S.)2e7(18S0J,appTaviiigEuozCouutJ 
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§  533  (421).    Estoppel  by  Reoltala  In  Bond;   lUtutratioti.  —  la 

aoother    case,^    the    actiou  was  upua   coupons   payable  to  bearer 

p.  AspiniTftll,  21  Hov.  539;  h.  f.  Erans-  also,  ftccordiog  to  the  rule  beFore  iiUted, 

Tllle,  I.  AC.   8.  L.  R.  B.  Co.  v.  Evoiu-  the   fact  was  one  not  of  a  nature  to  ba 

Tille,    15    lad.   395    (1860)  ;    Momi    v.  ascertained  by  puruhaMra  in  the  market 

Miami  Couuty,  2  BUck,  722,  724  (1S62) ;  to  whom  the  bonds  were  designed  to  be 

Marshall   Countj    Sap.    v,    Schenck,    6  sold. 

Wftll.  772  (1888) ;  R<^ra  v.  Burlington,  EecUala  in  band*.  —  Where  a  bond  re- 

8  Wall.  654  ;  ancinnati  e.  Morgan,  lb.  cites  that  it  is  iaaued  "  uuder  authority 

27fi;  Mercer Coimtyti.  Hacket,  1  Wall.  S3;  of"  an  act,  reciting  its  title,  auch  recital 

Meyer  v.   Muscatine,   lb.   385,  3b3,  pir  estops  the  municipality  from  making,  aa 

Swayju!,  J.;  Gelpcke  v.  Dubuque,  1  Wall,  tgainat  a  bona  fiiU    holder    for    value, 

175,  203 ;  Pendleton  Co.  v.  Amy,  13  Wall,  the  defence  thftt  the  road  mat  not  am- 

297    (1871);    SL    Joseph   Township    v.  pleUd  in  lime.     Oregon  v.  Jtunings,  119 

Bogora,  16  Wall.  644  (1372).     In  the  case  U.  S.  74  (1886).     To  the  effect  that  such 

Isst  cited  it  wss  insislad  thst  the  bonds  a  recital  estops  a  town,  as  against  a  boiia 

were  invalid  for  want  of  the  required  vole.  JiiU  bolder  for  value,   from  showing  the 

One  of  the  answers  of  the  court  to  this  conditioni  imposed  on  its  liability  by  the 

objection  was  that  "  the  act  of  the  legisla-  vote  of  the  people  had  not  bten  couipliad 

tare  made  it  the  duty  of  the  snpervisor  lotlA,  slthough  the  statute  declared  that 

who  executed  the  bonds  to  determine  the  the  bonds  should  uot  be  valid  sod  binding 

question   whether  au   election  «aa  held,  until  compliance  with  each  conditions,  see 

and  whether  a  majority  of  the  votes  cut  Am.  L.  Ins.  Co.  v.  Bruce,  105  U.  S.  32S. 

were  in  fsvor  of  the  sabscription,  and  in-  Id  Pans  c.  Bowler,  107  U.  8.  G29,  539, 

•sniuch  as  he  passed  upon  that  question  recitals  tn  bonds  in  favoi  of  a  bona  fid» 

and  subscribed  for  the  stock,  and  >ubee>  bolder  were  held   effectual  to  eatop  the 

qnently  executed  and  delivered  the  bonds,  municipality,  as  against  an  alleged  defect 

it  was  clesrly   too  lata  to  questioD  their  w  Ou  mode  of  eondiuiing  an  eUdion  held 

validity,  where  it  appeara,  as  in  this  esse,  prior  to  the  adoption  of  the  Constitution 

that  they  are  in  the  hands  iJ  au  innocent  of  Illinois  of  1370,  the  bonds  being  issued 

holder"    The  decision  in  the  case  referred  after  its  adoption,  although  that  instm- 

to  in  the  text  is  clearly  right,  for  the  rca-  ment  forbade  the  iasutngofthe  bonds,  unless 

son  thst  the   council   were  the  body  to  their  issue  should  have   been  authorized 

decide  the  preliminary  fact,  and  becuiss,  tinder  then  existing  laws  by  a  vote  of  the 


•  Mercer  County  •.  Hacket,  1  Wall,  ized  the  eaperTisois  of  the  town  of  Grand 

88  (1863).     This  esse,   aud  the  case  of  Chate  to  make  a  phink-road  subscription 

Woods  V.  Lawrence  County,  1  Black,  386,  to  the  amount  of  ten  thousand  dollara. 

are  cited  by  Ur.  Justice  Sunt  in  the  case  The  bonds  in  qnestion  were  signed  by  the 

of  Orand  Chute  v.  Winegar,  15  Wall.  872  chairman  of  the  board  of  supervisors  of 

(1872).     The  learned  justice  says:  "The  that  town,  and  recited  that  the  aubscrip- 

Bsme  principles  were  snnoanced  in  Oel-  tion  had  been  made  by  the  supervisors  of 

poke  V,  The  City  ot  Dubuque,   1  Wall,  the  town,  and  that  these  bonds  were  issned 

17B,  and  in  Meyer  o.  The  City  of  Musca-  in  pursusnco  thereof,  for  the  purpose  of 

tine,  R.  384.    In  the  latter  case  the  court  carrying  out  the  provisions  of  that  act 

said  that  if  the  l^^  authority  [that  is,  The  plaintiff  was  the  bona  fide  holder  for 

the  legislative   enabling  Act]  was  suffl-  Tslne  of  the  bonds  in  suit,  and  his  title 

cieutly  comprehensive,  a  boaa  fiiU  holder  accrupd  before  their  maturity.     The  cases 

for  value  has  a  right  to  preanme  that  all  cited  are  an  answer  to  the  nntnemns  olTeiB 

precedent   requirements  have  been   com-  to  show  want  of  compliance  with  the  forots 

plied  with.     By  the  act  of  February  10,  of  law,  or  to  show  fraud  in   their  own 

1854,  the  l^islature  of  Witetmtin  author-  agents." 
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belonging  to  n^otiable  bonds  issued  hj  a  coanty  in  payment  of 
stock  subacribed  for  in  a  railroad  compaay.    By  an  act  of  assembly, 

people  prior  to  tha  adoption  of  the  Coa-  eonli)  be  eieicued  only  npon  the  petition 

■titutioD.  of  a  majonty  of  toxpajen,  "  not  ioeluding 

Recit&U  in  a  boad  that  it  ia  issued  id  tbose  taxed  for  dogn  or  highwaj  tax  only," 

payment  of  a  subscription  antborized  by  a  a  petitioD  stating  that  the  petitionera  teen 

■titute  referred  to,  hold  not  to  fstop  tbe  "  a  majority  of  the  taxpayers  of  tbe  town" 

touniuipality  to  (how  that  the  iraue  was  was  held  to  be  fatally  defectiie.     Town  of 

not  authorized  fay  a  vote  of  two-ChinLi  of  Mentz   v.   Cook,  lOS  N.  Y.  (04   (ISSS). 

tbe  Totera  of  tha  corporation,  as  required  Aiite,  arc  615,  Dote. 
by  the  CoTutitiUiort  of  the  State.    Carroll         A  city  va*  authurii«d  to  talcs  stock  in 

County  V.  Smith,  111  V.  8.  658.     Becitali  «  nilroad  company  "o»  tlit  ptUiion  o/ 

in  bonds  that  they  went  issued  "  in  pnrsa-  tao-tAirtU  (/  tJie  nfunu,   who  an  fr€4- 

tuce  to  the  vote  of  tbe  electors  of  Anderson  koldmf,"  fttt.      Bonds  of  tbe  city  ware 

Connty.SeptemberlS,  lSS9,"bpld,infav-or  duly  issued,  signed  bytbe  proper  oSlcen 

of  a  bma  fide  holder  thereof,  to  be  equi?-  and  attested  by  the  seal  of  the  city,  and 

klelit  to  a  gtatenwnt  that  the  vote  was  one  on  tbeir  face  recited  that  they  vera  issued 

lawful  and  regular  in  form  ;  and  that  evi-  by  nrtue  of  an  ordinantn  of  the  city  mak- 

dence  to  show  that  the  thirty  days'  notiea  ing  the  subecriptiou.    The  minutes  of  the 

of  the  election  teiiuiredby  the  atatute  waa  city  connci]  simply  stated  that  "tbe  fres- 

notgi*envasnotaTailabIetotbemunicipal-  holders  of  the  city,  viiikgreat  unnnimily, 

ity  as  a  defence.     Tbe  cose  was  cotuidered  bad  petitioned,"  te.      It  was  held  tliat 

to  fall  within  Town  of  Coloma  v.  Eaves,  US  the  city  council   wen  the  proper  judgfs 

U.  8.  Hi,  4B1  ;  Anderson  County  Com-  whether  or  not  the  required  number  had 

nisaioners  v.   Beal,  113  U.  S.  227  (1SS4).  pcHdoned,  and  that  the  city,  as  against 

Where  the  Cimfttfufion  nqaiiwl  the  quas-  bona  fide  holdera  for  value,   was  "con- 

tion  of  local  taxation  to  be  submitted  lo  eluded"   by  the  ordinance    "as  to  any 

(he  electors,  a  statute  which  empowered  the  irregularitie*  that  may  have  exi*t«d  in 

Tttident  laxpayen  to  autboriza  a  town  to  carrying  into  execution  the  power  granted 

iMue  bonds  in  sid  of  a  railroad,  was  de-  to  aubacribe  the  stopk  and  issne  the  bonds." 

dared  unconstitutional  and  void.      Har-  Tan   Uoitrup   v.  Madison  City,  1  WalL 

rington  «.   Plainview,  27  Minn.  224,  fol-  (U.  &)  291  (1863) ;  &  r.  Meyer  «.  Ua» 

lowed  in  Plainview  p.  Winona  k  Bt.  Peter  eatine  (where  charter  required  "am^ori^ 

B.  R>  Co.,  S6  Hinn.  GOG.  of  two'tbirda  of  tha  votes  (tiren")  lb.  SS^ 

Al  lopncrtdingt  prtUmlaary  to  imumg  Sfi3  ;  Aurora  «.  West,  22  Ind.  88  (1604)  ; 

iiftiondt.   ^nM,ssca.  IBS,  S15,  note;  Knox  eon^ra.  People  v.   Head,  80  N.  Y.  SSt. 

Co.  Comm'rs  v.  Nichols,  14  Ohio  St.  200  ;  Pari,  see.  GSO,  note. 

Atchison  o.  Butcher,  3  Ean.  104  (ISflS)  ;  When  the  act  authoridDg  a  nnnid- 

Mercer  County  p.  Hacket,    1  WalL   83  ;  polity  to  issue  bonds  was  not  to  Uke  effect 

BogBiv  D.  Burlington,  S  W^  S54  ;  Horan  until   "  approved   by   two-thirds  of   the 

e.  Miami  Co.,  2  Black,  722  ;  Flagg  e.  Pal-  alacton  present  at  a  dty  meeting  held  For 

myra,   33    Ho.   440;    Commonwealth   v.  that  purpose,   and   *  a^  of  ii*  doiagt 

Allegheny  Co.  Comm'i^  87  Pa.  St  237;  hdgtd  w  Aen^oJAtteertiaryofSLaU," 

compare  Marsb  »,  Fulton  County,  10  Wall,  bona  fide  purchasers  of  anoh  bonds  are  not 

070  (1B70) ;   Ttesdwell  «.  Hancock  Co.  bound  to  look  beyond  tha  certificate  thus 

Comm'rs,   11  Ohio  St.  183  (1800)  ;  pod,  lodged,  and  are  not  affected  by  tbe  action 

sec  GSO  ;  Pendleton  County  c  Amy,   13  of  the  city,  refusing  at  prior  meetinga  to 

Wall.  297  :  City  of  Lexington  »,  Butler,  approve  tbe  act.     Society  for  Savings  w. 

14  Wall.    231  ;  St.  Joseph  Township  o.  New  Loudon,  2B  Conn.  174  (IS0O). 
Rogers,  16  Wall.  044  (1872);  Grand  Chnta         Fraud  i»  thi  eUetion  aDthoriiing  tbs 

V.   Winpgar,   G  Wall.   872  (1872)  ;  New  anbacription  mnat  be  aet  np  before  righta 

Haven,  &I.  k  W.  B.  R.  Co.  >.  Chatham,  42  have  accrued.     Butler  *.  Dunham,  27  IIL 

Conn.  10S.  474  ;  People  v:  San  F.  Sup.,  27  CaL  eGG. 

Where  aathority  to  iaane  town  bonds  Further  as  to  the  ooaitntction  of  jmimt* 
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the  county  coDimissioDera  were  authorized  to  aubscribe  the  stock  nod 
itsue  the  bonds  only  upon  the  foUomitg  "  restrictions,  limitations,  and 
conditions,  and  in  no  other  manner  or  way  whatever ; "  1.  "After, 
and  not  be/ore,  the  anumnt  of  snch  sabacriptioD  shall  have  been  des- 
ignated, advised,  and  recommended  by  a  grand  jury  of  the  county." 
2.  Said  "  bonds  shall,  in  no  case,  be  told  by  the  railroad  company  at 
lest  than  par."  3.  That  the  acceptance  of  this  act  shall  be  deemed  the 
acceptance  of  another  act  fixing  the  gauges  of  railroads  in  the  county 
of  Erie.  The  plaintiff  was  a  bona  fide  holder  for  value,  of  a  number 
of  the  bonds  issued  by  the  county.  To  defeat  a  recovery,  the  county 
on  the  trial  offered  to  show,  not  that  no  recommendation  by  a 
grand  jury  was  ever  made,  but  that  no  such  recommendation  was 
made  as  the  act  required.  The  following  was  the  recommendation : 
The  grand  jury  "  would  recommend  (omitting  the  words  '  designate 
and  advise')  the  commiaeioners  of  Mercer  County  to  subscribe  an 
amount  not  exceeding  $150,000,"  —  but  not  otherwise  designating 
the  amount  The  bonds  referred  on  their  face  to  the  act  of  assembly 
and  its  date,  which  authorized  their  issue  and  recited  that  they  were 
issued  in  pumuanee  thereof.  This  was  regarded  by  the  court  not  as 
an  oB'er  to  show  "  that  no  law  exists  to  authorize  their  issue,  but  as 
one  to  show  that  the  recitals  in  the  bonds  are  not  true,  and  to  show 
that  they  were  not  made  'in  pursuance  of  the  acts  of  assembly'  au- 
thorizing them;"  and,  foUowiog  Enox  County  v.  Aspinwall, '  it  was 
adjudged  that  the  matters  thus  offered  to  be  shown  constituted  no 
defence  against  a  Inma  fide  holder,  on  the  principle  that "  where  bonds 
on  their  face  import  a  compliance  with  the  law  under  which  they 
vera  issued,  the  purchaser  is  not  bound  to  look  further."  And  fol- 
lowing Woods  V.  Lawrence  County,*  it  was  also  ruled  that  it  was  no 
defence  against  such  a  holder  that  the  bonds  were  sold  by  the  rail- 
road company  for  less  than  par,  they  being  negotiable  and  the  plain- 

(a  aid  in  (A*  building  of  raUteayM,  aet  ante,  tbe  law,  tbe  eonnty  caonot  arterwardti  deny 

chap.  vi.  aec.  15S  et  itq.     Ante,  aeca.  GIG,  ita  obligation  to  pay  the    amonnt  nb- 

(S19,  and  nota«.  scribed.     In  a  suit  Immght  to  reoo*er  tha 

'  Knox  Co.  Comm'rs  d.  Aspinwall,  21  vmm  of  taterert  on  snch  boniU,  it  is  not 

How.  G39.  necanai7  for  the  holder  to  ahon  that  tbe 

■  Woods  V.  Lawrence  Conntj,  1  Black,  gnnd  jaiy  fixed  the  nuurner  and  terma  of 
888.  In  Woods  r.  I^wTcnce  Connty,  paying  for  the  stock  ;  nor  is  it  a  defence 
aboTe  cited,  it  was  also  held  where  the  for  the  oonn^  to  show  that  the  grand  jnrj 
statute  reqniree  the  grand  jury  to  fix  the  omitted  to  do  so.  It  is  enough  tbat  the 
amount  of  a  aabacrlption  to  railroad  stock,  manner  and  tetms  of  payment  were  agreed 
and  to  approve  ef  it,  aad  apon  their  re-  upon  between  the  oompany  and  the  com- 
port being  filed  empowers  commissionen  misaionerB.  This  case,  among  others,  wu 
to  carry  the  same  into  eSbct  by  making  its  cited  and  spprored  in  Qnnd  Chute  o. 
tabsoription  in  tbe  name  of  the  connty,  Wineftar,  IG  Wall.  37S  (1872) ;  8.  o.  S 
that  if  then  things  be  done  agreeably  to  Chicago  Legal  News,  387. 
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tifr  innocent.  And  it  was  also  decided  that  the  acceptance  by  the 
railroad  compasy  of  the  bonds  authorized  by  the  act  operated  per  se 
as  an  acceptance  of  the  gauge  law. 

§  534  (422).  Atoppel  by  RedltaU  In  th*  Bond  ;  niutratioii. — 
In  another  case,  authority  to  a  city  "to  take  stock  in  any  char- 
tered company  fur  making  a  road,  or  roads,  to  the  said  city"  was  held, 
in  favor  of  a  bona  fidt  purchaser  of  its  bonds,  to  authorise  it  to  sub- 
acribe  to  a  railroad  which,  by  the  terms  of  its  charter,  and  in  fact 
did  not  termiiiate  at  said  city,  but  whose  nearest  terminus  was  forty- 
six  miles  distant,  it  appearing  that  there  was,  at  the  time  of  said 
Biihscription,  another  railroad  leading  from  that  terminus  to  the 
city.^  Authority  was  given  by  the  legislature  to  the  city  of  Mil- 
waukee to  issue  bonds  in  aid  of  a  railroad  company  specially  named, 
"  and  any  other  railroad  company  duly  incorporated  and  oiganized 
for  the  purpose  of  constructing  railroads  leading  from  the  city  of 
Milwaukee,"  &c.,  and  it  was  held,  such  having  been  the  construction 
put  upon  it  by  the  city  authorities  at  the  time,  that  the  power  to 
issue  bonds  ims  not  confined  to  companies  then  in  exittenee,  but  ex- 
tended to  companies  afterwards  created.^ 

§  535  (422  a).  Itatopiwl  by  Recital  in  Bond ;  niutratloii. — In 
another  case,^  the  city  teas  held  liable  upon  bonds  issued  to  a  railway 
company  under  the  following  circumstances,  viz, :  The  legislature  au- 
thorized the  city  to  subscribe  on  the  condition  of  a  majority  vote ; 
the  city  embodied  three  conditions  in  the  proposition  submitted  to 
the  voters,  one  of  which  was  that  tl, 000, 000  should  be  subscribed 
by  other  parties;  the  vote  carried;  other  parties  did  not  subscribe 
the  81,000,000 ;  the  city  refused  to  subscribe  and  issue  bonds,  but 

>  VaaEoBtrnpn.MadiannCitj,  1  Wall.  eonBtraed  to  give  the  reqniaite  lathority 

SSI  (ISflS) ;  iee  Anroia  v.  West,  B  lud.  to  issue  Uia  bond*  of  tha  coaoty  to  raias 

74  1  8.  0.  22  lud.  88,  BO,  GOS.     The  deci-  money  to  bnild  ■  eourl-koau.     The  can 

Mon  in  Van  Hoatrap  v.  Msdisoii  City  vw  also  bolda  that  it  was  oompetwt  for  tbe 

nndoubtedly    influenced  by  the   natanl  proper  county  ofRcial  (the  ooanty  judge) 

desire  to  protect  the  holders  of  the  bomb,  to  visit  Nem  Yvrk  for  porpoaes  coanected 

Dotibti  can  bat  be  entertained   that  tb«  with   the  disposition  of  the   hoods,   and 

Columbus  nad  Shelby  Road,  distant  and  while  there,  and  imi  of  hiMjiiriidietiatt,  to 

between  different  points,  was  a  rood  lead-  ittue  and  Kal  luui  bmtb  vnlh  a  new  teal 

ingfoMndiHon.  Noteremarksof  JVelwrn,  J.  proeuredal  thtCimt,  in  excbange  for  bonds 

See  also  Kirkbride  v.  Lafayette  Co.,  108  already  issued,  but  not  yet  put  on  thenar. 

U.  8.  20S.  ket,   and  it  was  so  held    although   the 

*  James  r.  Hilvaukee,  13  Wall.   1C9  ttatute  of  the  SMte  prorided  that  in  the 

(1ST2).  case  of  the  abiena  of  that  officer  the  county 

In  Lynde  v.   Wiuoebego  County,    10  olerk  should  take  his  place. 
Wall.  6(1872),aspecial  Bubraission,  under         'Lexingtons.   Butler,   U  Wall.   2S9 

the  laws  of  lotpo,  to  a  popular  rots,  wa«  (ISTl). 
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was  compelled  to  do  so  by  a  mandamus  of  an  inferior  court,  whose 
jadgment  was  afterwards  reversed  by  the  Court  of  Appeals  of  the 
State,  which  held  that  the  city  had  no  authority  to  take  the  stock  or 
issue  the  bonds  until  the  81,000,000  had  been  subscribed  by  other 
parties.  Meanwhile,  however,  bonds  were  issued  1^  the  city,  bear- 
ing its  seal  and  signed  by  its  mayor  and  clerk,  reciting  that  they 
were  duly  issued  under  a  specified  act  of  the  General  Assembly. 

§  536.  Sam*  aubjoot.  —  The  Supreme  Court  of  the  United  States 
held  in  the  case  last  cited  that  a  bona  fide  holder  for  value  of  these 
bonds,  who  had  no  actual  notice  of  the  facts  relied  on  for  a  defence, 
could  recover  thereou.  Mr,  Justice  Clifford,  delivering  the  opinion 
of  the  court,  makes  use  of  this  language  in  stating  the  ground  of  the 
judgment :  "  Admitted,  as  it  is,  that  the  corporation  defendants  pos- 
sessed the  power  to  subscribe  for  the  stock  and  issue  the  bonds,  it  is 
clear  that  the  plaintiff  is  entitled  to  recover  upon  the  merits,  as  the 
repeated  decisions  of  this  court  have  established  the  rule  that  when 
a  corporation  Aai  power  vrtder  any  ciTCJipisfances  to  issue  negotiable 
seeurUies,  the  bona  fide  holder  has  a  right  to  presume  that  they  were 
issued  under  the  circumstances  which  give  the  requisite  authority, 
and  that  they  are  no  more  liable  to  be  impeached  in  the  hands  ot 
such  a  holder  than  any  other  commercial  paper."  By  the  expression 
that  it  is  admitted  that  the  city  "  possessed  the  power  to  subscribe 
for  the  stock  and  to  issue  the  bonds,"  reference  is  undoubtedly  made 
to  the  act  of  the  legislature  which  gave  this  power  on  condition  of  a 
majority  vote,  and  possibly  to  the  fact  that  it  was  admitted  in  the 
plea  that  the  vote  was  cast  in  favor  of  the  subscription,  for  other- 
wise it  seems  to  have  been  denied  that  the  power  existed  ;  and  that 
it  did  not  exist  as  between  the  city  and  the  railroad  corporation  was 
decided  by  the  Court  of  Appeals  of  the  State.  The  substance  of  the 
decision  of  the  United  States  Supreme  Court  in  this  case  would  seem 
to  be  that  a  bofui  fide  purchaser  of  the  bonds  had  a  right  to  presume 
that  the  condition  annexed  by  the  city  as  to  the  $1,000,000  of  other 
subscriptions  had  been  complied  with ;  and  thus  viewed,  the  judg- 
ment of  the  court  rests  upon  grounds  whose  soundness  cannot  admit 
of  question.  It  is  not  an  authority  upon  its  essential  facts  in  favor 
of  the  proposition  that  if  the  bonds  had  been  issued  without  any 
vote,  or  attempt  at  a  vote,  they  would  have  been  binding,  in  the 
absence  of  estoppel  other  than  by  recitals,  or  in  the  absence  of  other 
ground  of  liability. 

§  537  (422  b).  Otbei  Oroond*  of  BatoppoL  —  In  another  case,'  the 
authority  to  subscribe  for  the  stock  of  the  company  was  given  on  con- 

1  Pendleton  «.  Amj,  13  Wall.  397  (ISTl). 
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dition  that  the  couviy  shavid  ao  vote  iy  a  majority  of  real  estate  holdert 
residiTig  therein.  A  subscription  was  made  in  1853,  and  a  certificate 
of  stock  was  issued  to  the  county,  which  was  received  by  it,  aud  waa 
still  owDed  by  it  in  1869,  when  suit  was  brought.  It  did  not  appenr 
that  the  bouds  contained  any  recitals  that  conditions  precedent  had 
beea  complied  with,  or  that  the  county  had  subsequently  levied 
taxes  to  pay  interest  on  the  bonds.  The  county  set  np  as  a  defence 
that  there  was  do  power  to  issue  the  bonda,  because  no  vote  of  the 
people  had  ever  been  taken.  The  plaintiff  being  a  bona  fide  bolder, 
it  was  held  that  he  was  entitled  to  recover,  and  that  the  county  was 
estopped  to  set  up  that  no  vote  waa  had.  The  ground  of  the  estoppel 
is  thus  stated  by  Mr.  Justice  Strong ;  "  The  county  received  in  ex- 
change for  the  bonds  a  certificate  of  the  stock  of  the  railroad  com- 
pany, which  it  held  about  seventeen  years  before  the  present  suit 
was  brought,  and  which  it  still  holds.  Having  exchanged  the  bonda 
for  the  stock,  we  think  the  county  cannot  retain  the  proceeds  of  the 
exchange,  and  assert  against  a  purchaser  of  the  bonds  for  value  that 
though  the  legislature  empowered  it  to  make  them,  and  put  them 
upon  the  market,  upon  certain  conditions,  they  were  ieaned  in  dis- 
r^ard  of  the  conditions."  It  will  be  observed  that  if  the  court  had 
been  of  opinion  that  the  bonds  were  enforceable  in  the  hands  of  a 
bolder  for  value  thougb  no  election  had  in  fact  ever  been  held,  the 
case  would  naturally  have  been  put  upon  that  ground. 

§  538.  What  ooiiBUtatfla  Gomploted  Snbaoilptloii  or  Contraot  to 
■nbBOTlba.  —  Inttiresting  questions  have  arisen  as  to  whai  constitutes 
a  svhscription  on  the  part  of  a  municipality  or  other  public  coipora- 
tion,  or  a  valid  contract  to  subscribe,  to  the  stock  of  a  railroad 
company,  and  when  rights  are  vested  thereunder  which  cannot  be 
l^ialatively  impaired  without  the  consent  of  the  parties  in  interest 
Where  a  precedent  popular  vote  is  required,  and  upon  snob  vote 
authority  is  given  to  subscribe  for  the  stock,  the  vote  without  more 
does  not  constitute  a  contract  between  the  municipality  time  author- 
ized to  subscribe  and  the  railroad  company.^ 

'  AepinwHll  r.  Coimfy  of  Jo  Daviess,  pany.     BatesCoimtyn.  Winters, 112U.  8, 

22  How.  884;  Town  of  Concnrd  n.  Ports-  826(1884).    For  what  Is  necessary  to  pom- 

noalh  Sncings  Bank,  82  U.  3.  625:  Harsh-  plrte  a  Tglid  subacription,  lee  Kugent  », 

man  v.  Bates  County,  3  Dillon  C,  C.  R.  Putnam  Co.  Snp.,  19  Wall.  241;  Monltrio 

160,  162.  note  ;  8.  c.  affirmed  in  Snpreine  Count  j  d.  Rorkinfjiiam  T.  C.  Sav.  Bank, 

Court,  92  U.  S.  669  (1875)  :  o«i!,  see.  70,  62  U.  8.  631 ;  infra,  sees.  689,  54n. 
and  cases  cited.     Gennan  Bank  e.  Frank-         The  rigkta  of  a  munieipaiiiy  as  a.  ifock- 

lin  County,  128  U.  8.  628  (1888).     Sub-  holder  in  a  railroad  company,  and  Khoso 

scription  by  a  coonty  for  atock  held  to  be  stock  has  been  paid  for  hy  the  honda  of 

coniptete,  ajthough  no  actual  aubscription  the  municipality,  are  no  ffreater  than  the 

was  made  on  the  stock  books  of  the  com-  ri^ta  of  other  Btockbolders ;  and  nnless 
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§  539.  Bams  sabjaat.  Poirer  may  be  umalled  by  ConatltatloDal 
ProTlalon  ox  LegtalatlTa  Aotion  bafoia  Rlghta  baooma  vaitad  ;  Bonds 
in  Booli  Cm«  ara  void  In  Bvarybody'a  Hand*.  —  Aa  illustratiiig  the 
neeeasUy  of  a  coniinued  existence  of  the  power  to  issue  the  bonds,  and 
as  showing  what  did  not  amount  to  a  completed  contract  before  the 
power  was  repealed  by  a  constitutional  provision,  the  case  of  the 
Town  of  Concord  v,  Portsmouth  Savings  Bank  may  usefully  be  re- 
ferred ta'  Chronologically  stated,  the  facts  were  these :  The  bonds 
were  issued  under  the  act  of  March  7,  1867,  and  so  recited.  The 
act  enacted  that  certain  incorporated  towns  and  cities,  and  towns 
acting  under  tlie  township  organization  law  (among  which  it  was 
conceded  the  town  of  Concord  was  one),  should  be  and  were  sever- 
ally authorized  to  appropriate  such  sum  of  money  as  they  might 
deem  proper  to  the  Chicago,  DanviUe,  and  Vincennes  Bailroad 
Company,  to  aid  in  the  construction  of  the  road  of  said  company, 
to  be  paid  to  the  company  aa  soon  as  the  track  of  said  road  should 
have  been  located  and  constructed  through  said  city,  town,  or  town- 
ship  respectively.  To  this  was  attached  the  following  proviso : 
"  Provided,  however,  that  the  proposition  to  appropriate  moneys  to* 
said  company  shall  be  first  submitted  to  a  vote  of  the  legal  votera 
of  said  respective  townships,  towns,  or  cities,  at  a  regular  annual  or 
special  meeting,  by  giving  at  least  ton  days'  notice  thereof;  and  a 
vote  shall  be  taken  thereon  by  ballot  at  the  usual  place  of  election, 
and  if  the  majority  of  votes  cast  shall  be  in  favor  of  the  appropria- 

Iptdnlly  authorised  by  the  l^lntnra,  the  aliip  upon  &n  adjudication  hj  tha  SQpramB 

railroad  compaoy  has  no  power,  when  n-  Court  of  thn  State  that  the  law  EDthoiizing 

cwHng  the  mbacription  and   bonda,   to  the  irnne  wasuncoDatitntiunBl,  it  vaaheld, 

agnw  to  pat  the  municipality  in  a  better  in  a  anit  brought  by  the  railroad  thirteen 

position  than  other  atockholden,  sh,  Tor  years  afterwards,  and  after  the  deciBion  of 

example,  by  agreeing  to  pay  a  fixed  rate  the  State  ™urt  had  been  iBveraed  by  the 

oT  interMt  on  anch  Mock,  eqniTalent  in  Saprems  Court  or  the  United  Slatea,  that 

anioutit  to  the  intereet  on  the  municipal  the  return  of  the  bonds  by  the  State  offleer 

(•ODds  iasued  iu  payment  therefor,     ntta-  and  their  retention  by  the  towniihip  were 

bu^h  fe  9.   Railroad   Co.   tr.   Allegheny  a  conversion  whiub  entitled  the  railroul 

County,  79  Pa.  St.  210  (1876)  ;  a.  C.   8  company  to  bring  suit  at  once,  bnt  that 

Cent.  Uw  Jonr.  20i.     Inatanc«  in  which  the  bill  brought  after  inch  a  lapse  of  time 

there  was  legislative  authori  ty  for  such  a  ehould  be  dismisaed.    Young  p.  Clarendon 

contract,  see  case  of  the  Pittsburgh  and  Tp..  26  Fed.  Rep.  BOH, 
ConueUrille  Bailroad  Co.,  88  Pa.  St.  12S.  i  Conpord  v.  Portemonth  SavingsBank, 

When  oontmet  to  auhacribe  stock  is  com-  S2  U.  S.  826  (1876)  ;  see  infm,  sec.  540, 

pleMd.     Shelby  County  Court  o.  Cumber-  note.     Effect  of  the  ennstitutional  provi- 

land&O.  RaUroaiiCo.,  8  Bnsh  (Ky.),  209,  eion  of  JIKjwif  of  Jnly  8, 1870,  quoted  in 

800  ;  Chicago.  K.  4  W.  R  B.  Co.  v.  Osage  the  tert.  see  German  Bank  c.  Franklin 

County,  88  Kan.  597.    Where  a  townahip  County,  128  U.  8.  628  (1888),  and  cases 

lUlivered  ilt  hmd*  in  acrote  to  a  State  there  cited,  in  TJlinoia  and  in  the  Suprems 

.   o^ieer,  to  be  held  until  the  completion  of  Court  of  the  United  Stales,  construing  and 

the  rond  in  aid  of  which  they  were  issued,  applying  the  same.     Pait,  aeca.  MS,  6C0; 

and  the  offloer  t«toraed  them  to  the  town-  oMe,  sec  630. 
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tion,  then  the  same  shall  be  made,  otherwise  not"  The  second  sec- 
tion empowered  and  required  the  authorities  of  said  municipalities 
to  levy  and  collect  a  tax,  and  make  such  provisions  as  miyht  he 
necessary  for  the  prompt  payment  of  the  appropritUion  under  the 
provisions  of  the  law.  The  town  voted  on  the  20th  day  of  November, 
18C9,  that  it  would  make  a  donation,  provided  the  company  would 
run  its  railroad  through  the  town.  On  the  20th  of  June,  1870,  the 
company  gave  notice  of  its  acceptance  of  the  donation.  On  the  2d 
of  July,  1870,  the  new  Constitution  of  the  State  went  into  opera- 
tion, by  which  it  was  ordained  that  "  no  city,  town,  township,  or 
other  municipality  sliall  ever  become  subscribers  to  the  capital  stock 
of  any  railroad  oi  private  corporation,  or  make  dtmalion  to,  or  loan 
its  credit  in  aid  of,  such  corporation ;  provided,  however,  that  the 
adoption  of  this  article  shall  not  be  coostmed  as  affecting  the  right 
of  any  such  municipality  to  make  such  gubscriptions,  where  the 
same  have  been  authorized  under  existing  laws  by  a  vote  of  the 
people  of  such  municipalities  prior  to  such  adoption."  On  the  9th 
day  of  October,  1871,  the  bonds  in  suit  were  executed  and  deliv- 
ered as  a  donation  to  the  railroad  company ;  and  the  question  was 
whether  there  was  any  existing  authority  to  make  the  donation  and 
issue  the  bonds.  The  Supreme  Court,  after  pointing  out  that  the 
authority  given  to  the  town  of  Concord  by  the  act  of  March  7, 
1867,  was  not  to  subscribe  for  stock,  but  to  make  an  appropria- 
tion or  donation,  which  distinction  is  also  taken  in  the  provision' of 
the  Constitution  above  quoted,  held  that  no  donation  could  be  made, 
under  the  act  of  1867,  uutil  after  the  completion  of  the  location 
and  construction  of  the  road  through  the  town ;  that  the  vote  of 
November  20,  1869,  in  favor  of  an  appropriation,  was  not  an  appro- 
priation or  donation ;  that  the  power  to  make  such  donation  was 
annulled  by  the  Constitution  on  July  2,  1870,  and  that  there  was 
at  that  date  no  contract  in  esse  between  the  town  and  the  railroad 
company  which  stood  in  the  way  of  the  operation  of  the  consti- 
tutional prohibition.  As  to  the  effect  of  the  vote  of  the  town,  of 
November  20, 1869,  and  the  acceptance  of  the  railroad  company  of 
June  20,  1870  (both  of  which,  it  will  be  observed,  were  before  the 
Constitution  went  into  operation),  the  court  observed ;  "  But  the 
town  was  not  empowered  to  make  the  donation  nntil  the  road  was 
located  nnd  constructed  through  the  town.  It  had  do  authority  to 
make  a  contract  to  give ;  and  the  acceptance  was  an  undertaking  to 
do  nothing  which  the  company  was  not  bound  to  do  before  the 
authority  of  the  town  to  make  a  donation,  or  to  engage  to  make  a 
donation,  came  into  existence.  What  is  called  the  acceptance  of 
the   railroad  company  cannot  be  construed  as  an  engagement  to 
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locate  and  build  the  railroad  through  the  tows.  It  amounted  to  no 
more  than  saying, '  If  we  build  our  road  through  your  town,  we  will 
receive  your  gift.'  There  was,  therefore,  no  consideration  for  the 
town's  promise  to  give,  even  if  the  popular  vote  caa  be  considered 
a  promise.  There  was  no  contract  to  be  impaired.  A  contract 
should  be  clearly  proved  before  it  invokes  the  protection  of  the 
Federal  Constitution.  We  conclude,  then,  that  at  the  time  the  do- 
nation was  made,  there  was  no  authority  in  the  municipality  to 
make  a  donation  to  the  railroad  company,  and  consequently  no 
authority  to  issue  the  bonda  It  follows  that  the  bonds  and  cou- 
pons are  void."  ^ 

§  540.  Banw  •nbjeob  Mode  of  Bnbsoilptloii ;  wb«n  8n1>aerlptlo& 
Complete.  —  Power  by  legislative  act  to  the  hoard  of  sitpenisors  of  a 
coiirUy  to  tviaer^  an  amount  not  exceeding  a  given  sum  to  the  stock 
of  a  specified  raiboad  company,  and  to  issue  bonds  in  payment 
therefor,  without  requiring  the  sanction  of  a  popular  vote,  hut  with 
a  proviso  that  the  ionda  shall  'not  be  issued  vntii  the  road  ts  open  for 
traffic,  gives  complete  authority  to  the  county  to  subscribe  for 
the  stock,  or  to  make  a  binding  agreement  to  subscribe  therefor 
preparatory  to  a  final  subscription.  The  proviso  that  the  payment 
of  the  subscriptioD  should  be  postponed  until  the  railroad  should  be 
opened  does  not  limit  the  power  to  subscribe,  or  to  enter  into  an 
agreement  to  make  the  subscription  before  the  road  is  completed. 
And  it  was  held  that  a  resolution  of  ike  board  of  supervisors,  made 
when  the  power  to  subscribe  existed  or  had  arisen,  that  th-e  count}/ 
subscribe  a  given  sum  to  aid  in  the  coustruction  of  the  road  of  the 
company,  without  any  subscription  on  the  books  of  the  company, 
amounted  to  a  subscription,  or,  at  all  events,  to  a  legal  undertaking 
to  subscribe,  which,  when  assented  to  or  accepted  by  the  company, 
became  a  binding  contmct,  which  the  county  could  not  revoke,  and 
which  could  not  be  impaire<l  by  any  subsequent  prohibition  of  the 
Constitution  or  the  legislature  without  the  assent  of  the  railroad 
company.' 

1  In  loKa  it  is  held  that  H  money  be  Ind.  1  ;  infrn,  sec  640.  note.     A  moni- 

■ipended  bofore  the  repeal  of  a  statute,  cipaJ  corparation  which  iasneil  its  bonds  to 

npon  the  faith  of  the  tai  provided  for  by  a  railroad  company/ortnerf  by  eunsolid/itng 

i^  the  repeal  dnet  not  invalidate  the  tax  tiro  othi^r  companies  was  held  esCopjieil  to 

and    it    may    be    coltpcted.       Burf^    v.  deny    the  vslidity   of    the    consolirlntion. 

Habiti,  70  lova,  6SS  ;  approved  Barthel  v.  Yonng  v.  TowDxhip  of  Clarendon,  2d  Fed. 

Header,  72  Iowa,  12G.  Kep.  305.     See  infra,  aev.  G41.     In  a  cue 

'  Town  of  Concord  o,  Portemooth  Sar-  where  a  subscription  was  made  to  a  rail- 
ings Bank,  93  IT.  S.  S2G  (187G);  Lirinf^-  road  company  by  a  Htv,  payment  to  be 
bm  Conntr  v.  Fortamoulh  Rank,  128  C.  S.  made  when  tpn  milps  of  the  raitrond  was 
103,129  (1333);  Scott  o.  Htnaheer,   94  completed,iuid  the  charter  of  the  company 
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But  before  an;  subscription  is  made,  or  before  any  contract  to 
subscribe  is  completed,  the  authority  to  subecribe  majr  be  repealed 
or  taken  away  by  legislative  or  constitutional  provision.^  And  if 
the  authority  to  subscribe  depends  upou  a  precedent  vote  of  the 
people,  the  vote,  without  a  subscription  or  an  agreement  to  sub- 
scribe, does  not  create  a  contract,  or  preclude  t!ie  repeal  of  the 
authority  to  make  the  subscription : "  it  is  executory  until  the  sub- 
required  it  to  eomplele  its  line  in  fifteen  tlie  opention  of  ■  coMfitultmal  limilatitm 
ytai%,  it  vraa  held  tbat  an  eitensiori  of  tlie  upon  thi  power  if  t/ix  legUlalure  and  or  s 
time  within  which  the  line  could  be  com-  crmaliiuliimiit  inhHiiitm  upon  a  mimidpai- 
pleted  did' not  raleaae  the  subBcription.  ity,  is  tlie  case  of  Norton  t>.  Bnnmsville, 
Jacks  D.  City  of  Helena,  41  Ark.  213.   '  129  U.  S.  179  (1888).    Here  an  act  of  Feb- 

■  For  the  c^cet  upon  ineompUte  mb-  niary  S,   1870,  tDthonzed  BrownaTitle  to 

teriplions  of  tht  atloptum  of  cotufilufumal  iHBue  bonds  in  ud  of  &  railroad  compajiy 

;tr<nrtnoru  forbidding  or  limiting  the  power  on   a  majority  vote.     Maj  S,  1870.   the 

to  aid  railroads,  see  infra.  Bee.  642,  note ;  amended  Constitution  took  effect,  irbich 

Biid,    also,    Concord    v.    Robinsim,    121  ordained  that  "  the  credit  o(  no  ci^  ahall 

U.  S.    185,  distingnished,  Ofrnian  Bank  be  given  or  loaned  to  or  in  aid  of  an;  per- 

V.  Fraziklin  County,  128  U.  S.  528,  543  son  or  corporation,  eioept  upon  an  election 

(1838);   Eatzenbci^r  v.  Aberdeen,   121  to  be  first  held  b;  tht  qualified  voters,  and 

U.  S.  172  ;  Oregon  v.  Jennings,  119  U.  S.  the  asaeDt  of  th  rw-fourths  of  the  votes  at 

74,  distingnitbed,  GerniBD  Bankv.  Frank-  naid  election."     May  11,  1S70,  five  days 

lin  Conntj.  128  U.  S.  626,  643  (1888) ;  Nor-  after  the  amended  Constitution  took  effect, 

Ion  G.  Shtll^  County,  118  U.  S.  42S.    The  proceedings  were  initiated  to  issue  bonds, 

elTcct  of  the  prohibition  in  the  Constitn-  and  an  election  was  held  nnder  the  act  of 

tion  of  3f ijwari  of  1865,  of  municipsl  anb-  February  8,  1870,  at  which  every  vote*»« 

Bi'riptiona  in  aid  of  railways  without  the  ciut  for  the  jssne  of  bonda.     The  bond* 

previous  assent  of  two-thirda  of  the  qoali-  recited  that  they  vrere  issued  by  authority 

fied  voters,  has  been  considered  in  many  of  the  act  of  February  8,  1870.     It  was 

cases  determined  in   the   Slate  conrta  of  held  that  the  power  to  issue  bonds  nnder 

ifisamiri  and  in  the  Fedenl  courts.     The  the  act  of  1870  not  having  been  acted 

State  courts  Srst  held  tbat  the  effect  of  the  upon  until  aHer  the  Constitntion  of  1670 

constitutional  provbion  was  to  limit  the  went  into  effect,  anch  power  conld  not  bo 

future  exerciae  of  legislative  power,   but  exercised  withont   further   legislation  in 

did  not  take  away  any  authority  granted  conformity  therewith  ;   the  effect  of  tba 

and  in  existence  at  the  time  the  Constitu-  constitutional  prohiliition  being  to  annul 

tion  of  ISflS  went  into  operation.     Sub-  all  unexecuted  powers  conferred  u)ion  the 

scriptions  were  made  and  railway  bonds  corporation.     Whether   this  would   have 

issued  when  this  conatniction   prevailed  ;  been  the  effect  if  the  terras  of  the  act  of 

and  the   Federal   rourts  held  that   such  1S70  and  of  the  conKtitutional  amendment 

bonds  were  valid.     The  Supreme  Court  of  had  not  been  inconsistent,  quaire.   See  Jar- 

Mismuri  afterwards  put  a  different  con-  rolt  v,  Moberly,  1 03  U.  S.  S80 ;  Eelley  v. 

struction  on   the  Constitntion:  hnt  the  Milan,  127  U.  8. 139,154;  poCBeo.  S61  a; 

Supreme  Court  of  the  United   State*  de-  Norton  r.  Taxing  District  of  Brownavillt^ 

clinedtorei-onsideritsformerdeeiaion",  to  36  Fed.  Bep.  99   (U.S.  Cir.  Ct.,  W.  D. 

the  prejudice  of  ftima/iit  holders  of  bonda  Tenn.  1888). 

isaued  prior  to  the  change  of  decision  in  *  Aspinvall  v.  Coanty  of  Jo  Daviee^ 

thp  SUte  court.     The  caaeaon  this  siibiL-ct  22  How.   864  (1859);  (J.  P.  R.  R.  Co.  •- 

are  renewed  by  Mr.  Justice  Hnrlnn,  in  Davis  Co.,  6  Ken.  366  (1870) ;  Sute  «. 

Scotland  Connty  v.  Hill,  ISS  U.  S.  107  Saline  Co.,  45  Mo.  242  ;  Jeffries  v.  Uw- 

(1880).  rencr,   42  Iowa,   498   (1376);    Bound  *. 

lUnstrative  of  Me  dtitauiim  betwaen  Wis.  C.  B.  Co.,  4G  Wia.  GiS ;  mUt,  mc  TO; 
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Bcription  is  actually  made.^    But  an  actual  manual  subscriptioD  on 

poll,  sec  866,  note,  and  cases  thure  cited;  pledge  to  tab«cribe  the  fin?  ehaxe»  in  thia 
Harahninn  v.  Bstea  County,  S  Dillou  C.  C.  partiuuluToadibnt  as  actually  taking,  aud 
R.  IBS;  note  ;  affirmed  D3  D.  S.  £70  ;  Oct-  in  substance  and  legal  effect  mbscribiiig 
man  Bank  v.  Franklin  County,  128  U.  S.  for  that  number  of  sharea.  So  in  Kugent 
626  (1SS8).  The  lav  qd  this  subject  is  o.  Tbe  Superriaore  of  Putnam  County,  19 
thus  stated  and  the  caaee  rcferrnl  to  and  Wall,  itl,  it  was  said  that  to  eatatit'ute  a 
distingoished,  by  Mr.  Justice  Strong,  in  luAwripCum  by  a  county  to  stock  in  a 
The  Town  of  Coiicord  v.  Portsmontb  Sav-  railroad  company,  it  is  not  neceesary  that 
iogs  Bank,  wapra :  —  ther«  be  an  act  of  manual  subiicribiiig  on 
"This  case  [although  between  the  same  the  books  of  the  ckimpony.  These  eases 
parties]  differs  very  materially  from  the  leed  directly  to  the  conclusion  that  tlie 
case  of  The  Town  of  Concord  v.  The  Ports-  action  of  the  board  of  snperriaors  in 
mouth  Savings  Bank,^o.  13,  of  this  term.  December,  1869,  was  in  substance  and  in 
(Supra,  see.  630.]  In  that,  we  held  Chat  legal  effect  a  Bubscription.  And  if  this 
the  bonds  were  Toid  hecanse  the  legislative  coaclnsiou  could  not  be  reached,  it  would 
authority  to  iasne  them  as  a  donation  to  make  but  little  difference  to  the  present 
the  railroad  company  had  been  annulled  case,  for  it  could  not  be  doubted  that  the 
by  the  Conatltntion  of  the  State  before  action  of  the  board  was  at  least  an  under- 
the  donation  was  made.  .  .  .  But  a  ni}t-  taking  to  subscribe,  and  this  was  assented 
leriptiim  on  Ihe  books  of  the  anapaay  wot  to  or  aocepted  by  the  nilroad  oompany. ' 
\amettnary,  forthat  which  amounted  to  a  The  resolutious  were  entered  of  record  by 
sabscription  had  beeo  made  in  December,  the  clerk  and  president  of  the  railroad 
1SH0.  jlhe  authorized  body  of  a  municipal  company,  and  the  company  made  an  sp- 
corporation  may  hind  it  by  an  ordinaoce,  propristion  of  the  bonds  to  be  received 
which,  in  favor  of  private  peraons  inter-  in  pnyroeut  of  the  subscription,  by  a  con- 
ested  therein,  may,  if  so  intended,  operate  tract  made  on  the  15th  of  April,  1870.  In 
as  a  contract,  or  they  may  biod  it  by  a  either  aspect  of  the  cose,  therefore,  there 
resolution,  or  by  vote  clothe  its  oiGcers  was  au  authorized  contract  existing  be- 
with  ]iower  to  act  for  it.  The  former  was  tween  the  county  and  the  nilroad  com-  ' 
the  clear  intention  in  ibis  case.  The  board  |iany  when  the  new  Constitation  csme  into 
clothed  no  officer  with  power  to  act  for  it.  operation.  No  matter  whether  the  contract 
The  resolution  to  subscribe  was  its  own  was  a  subecription  or  an  agreement  to  sub- 
set, its  immediflte  aiibscription.  Western  scribe,  it  was  not  annulled  or  impaired  by 
Saving  Fund  Society  s.  The  City  of  Phil-  the  prohibitions  of  the  Constitution,  The 
adelphia,  81  Pa.  St  176 ;  Sacranifnto  v.  delivery  of  the  bonds  was  no  more  than 
Kirk,  7  (U.  419  ;  Loganiport  e.  Blake-  performance  of  the  contract.  For  thesa 
more,  17  Ind.  818.  In  CUrke  County  reanas,  it  is  in  vain  to  appeal  to  the  de- 
Court  Jqs.  e.  Paris,  W.  b.  Ky.  B.  Tump,  cisiona  mede  in  Aspinwall  e.  The  Couutv 
Co.,  11  Ben.  Monroe  (Ky.),  143,  it  was  of  Jo  Daviess,  22  How.  39*,  and  The  Towk 
ruled  that  on  order  of  the  coanty  court,  of  Concord  «.  The  Savings  Bank,  decided 
by  which  it  was  said  the  court  subscribed,  this  term.  In  neither  of  those  cases  was 
on  behalf  of  Clarke  Connty,  for  lifty  nhares  there  any  contract  made  before  the  author- 
of  stock  in  the  turnpike  company,  if  con-  ity  to  mske  one  was  aDnnlled.  We  do  not 
curred  in  by  a  competent  majority  of  the  asseri;  that  the  constitutional  provision  did 
magistrates,  was  itself  a  sabscriprion,  and  not  abrogate  the  anthority  of  the  board  of 
bound  the  county.  There  was  no  snbscrip-  euperrisors  to  malie  a  snbwiription  for  rail- 
tion  on  the  books  of  the  company;  but  ths  road  stock.  On  the  contrary,  we  think  it 
Court  of  Appeals  said.  "We  cannot,  there-  did.  Bnt  we  hold  that  contracts  made 
fore,  regard  this  order  aa  a  mere  offer  or  under  the  power  while  it  was  in  eiistence 


»  tb.  1  Cumberland  &  O.  B.  R.  Co,  r.     (187i) ;  Shelby  Co.  Court  o.  Cumberland 
Barren  Co.  Court.   10  Bush  (Ky,),  604     *  O.  B-  B.  Ve..  8  Bush  (Ky.),  SflS. 
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the  books  of  the  company  is  not  necessary  to  entitle  the  county  to 
the  stock,  or  to  bind  it  as  a  subscriber  thereto.' 

§    541.  Bame  aabjeot.     Completed  SabHOilptlon ;  Effect  of  Coaaol- 
IdatlOD   of  Railway   Companies  on   validity   of   BubacTlption.  —  The 

authority  to  make  a  subscription  and  to  issue  buuds  in  payment 
therefor  may,  if  it  has  never  been  executed,  be  revoked  by  any  event 
which  has  the  legal  efTect  to  extinguish  the  power.  Thus,  where 
the  power  to  subscribe  depends  upon  a  precedent  popular  vote  and 
the  vote  is  had  in  favor  of  Company  A,  which  under  a  general  law 
of  the  State  consolidated  with  Company  B,  and  formed  thereby  a 
new  company,  C,  which  consolidation  was  effected  before  any  sub- 
scription or  contract  for  subscription  was  made,  and  the  only  sub- 
scription made  was  to  the  consolidated  company,  without  any  new 
election,  it  waa  held  that  the  subscription  was  unauthorized,  and 
that  the  bonds  which  recited  these  facts  were  void,  even  in  the 
hands  of  a  bona  jlde  holder  foi  value.  The  ground  of  the  decision 
waa  that  the  authority  to  make  the  subscription  ceased  with  the 
extinction  of  the  company  in  whose  favor  the  vote  was  had,  such 
extinction  being  the  legal  consequence  of  the  consoUdatioa*    This 

weie  valid  contracU,  and  that  tie  obliga-  This   is   Bought   to   be  justified   on   the 

ttouB  aaaumed  by  them  continued  after  tbo  ground  that  the  former  company  becuDft 

power  to  ent«r  into  auch  contni<^ls  was  consolidated  with  another,  thereby  fonu- 

withdrawn.     The  oparatiou  of  the  Consti-  ing  a  thini,  to  whose  stock  the  subacrip- 

tution  was  only  prospective.     Indeed,   it  tion  n-ns  made.      This  ronsolidatioD  wai 

is  eipressly  ordsined  in  its  Hchedule  that  efTectnl  under  a  Ian'  of  Jfisiauri  authoriz- 

'all  rights,  actions,  prosecatiouB,  claims,  ing  consolidntinns,  and  deckring  Chat  the 

and  contracts  of  the  Stat*,  individuals,  company   formed    from     two    companiea 

or  bodies  corporate,  shall  continue  to  he  should   be   entitled    to    all    the    powera, 

as  valid  us  if  this  Constitution   had  not  nghta,  privilegHs,  and  immunities  which 

been  adopted,'    It  is  hardly  necessary  to  Vlung  to  either  ;  and  it  is  contended  that 

Bay  that,   under  the  act  of  the  general  this   provision   of  the   law  justified  the 

asaembly,  the  authority   to  make  a  aub-  county  court  in  making  the  auhscripUcin 

Bcription  vas  coupled  with  an  authority  without  further  authority  from  the  peo- 

and  a  duty  to  issue  county  bonds  for  the  pie  of  the   township.     But  did   not  the 

sum  subscribed.     No  action  of  the  board  authority  cease  by  the  extinction  of  the 

wan   needed    after    the  subscription  was  company    voted    for  ?     No    subscription 

made."  had   been   made.     No   vested  right  had 

'  Cass  County  ».   Gillett,   100   U.   S.  accrued    to   the   company.     The  case  of 

685.  The  SUte  ».  Linn  County  Court,  44  Mo. 

*  Harahman  v.  Bates  County,  92  U,  8.  604,  only  decides  that  if  the  county  conrt 

669   (1876).     The  grounds  of  the  judg-  refuses   to   issue   bonds   after   making   a 

ment  of  the  court  on  this  point  are  thus  subscription,  a  ■mandamvs  will  lie  to  com- 

sncrinctly  stated  by  Bradley,  J. ;  —  pel  it  to  issue  them.     There  the  authori- 

"Another  objection  to  the  validity  of  ty  hsd   been  executed   and  a  right  had 

the  subscription  for  which  the  bonds  were  become  vested.     But  so   long   t 


given  in  this  case  is,  that  the  township  mains  nneiecuted,  the  occurrence  of  any 
voted  a  subacription  U>  one  company  and  event  which  creates  a  revocation  in  law 
the  county  conrt  subacribed  t»  another,     will  extinguish  the  power.     The  eitinc. 
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case  differs  from  Nugent  v.  The  Supervisors  of  Futuam  CouDty '  in 
the  mateiial  circumstance  that  in  that  case  the  subscription  to  one 
of  the  constituent  companies  was  be/ore  the  consolidation,  while  in 
this  one  it  was  afterwards.  In  this  case  there  was  uothing  bat  a 
bare  vote  before  the  consolidation,  which,  without  more,  creates  no 
contract  between  the  municipality  and  the  railroad  company  ;  while 
in  the  Putnam  County  case  there  was  a  subscription  in  addition  to 
the  vote,  before  the  coosolidatiou ;  and  the  right,  having  become 
vested  in  the  railroad  company,  may  be  transferred  to  another  on  an 
authorized  consolidation  being  effected.  Where  the  consolidation  ia 
provided  for  or  contemplated  by  the  legislation  of  the  State  in  force 
when  the  subscription  is  made,  a  subsequent  consolidation,  in  pur- 
suance of  the  enactment,  does  not  have  the  effect  to  invalidate  the 
subscription.     This  principle  was  distinctly  settled  in  the  Putnam 

tinn  of  tbe  conpanj  in  w^oae  fnTor  the  made  to  the  HRDoibal  &  3t.  Joseph  Bail- 
BubscriptiDii  vaa  authorized  worked  such  road  Co.  witboat  a  popular  vote  ;  and 
■  r«»oeatioQ.  The  law  authoriiing  the  such  subscription  ia  void.  The  conmlida- 
conaolidatioa  of  railroRd  conipaniea  does  tion  operated  an  citinction  of  the  original 
not  change  the  law  of  attorney  and  con-  company,  and  the  power  to  aubscribs 
■titusnt.  It  may  transfer  the  teated  rigbta  thereto  perished  with  the  cotnpaDy.  In 
of  one  railroad  company  to  another,  soch  cose  thery  conld  bs  no  inuoceut 
upon  a  coiisolidiLtioD  being  effected  ;  but  purchaaera  of  the  bonds.  lb.  See  refer- 
it  does  not  continue  in  existence  powen  ence  to  this  case  in  Livingston  CouDty  v. 
to  aubacTibe  for  stock  given  by  one  per-  Portsmouth  Bank.  12S  IT.  8.  p.  1S8  (1SS8). 
son  to  another,  which,  by  the  general  See  also  Henasha  v.  Hazard,  102  U.  S. 
law,  are  rxtinguinhed  by  such  a  change.  SI.  Id  iiwKi  it  is  held  that  the  alienation 
It  does  not  jii-oleiu  to  do  BO,  and  we  think  of  a  Tsilroad  before  iU  eoDipletion  works  a 
it  does  not  do  no  by  implication.  As  euf-  forfeiture  of  a  tax  voted  in  ita  aid,  th* 
ficient  notice  of  Cheae  objectiana  ia  con-  decision  being  based  upon  the  proviaiona 
toined  in  the  recitals  of  the  bonds  them-  of  a  statute  requiring  that  the  taxpayers 
selves  to  put  the  holder  on  inquiry,  we  shall  receive  stock  in  the  corporation  to 
think  that  there  was  no  error  in  the  judg-  the  amount  of  laxea  paid  by  them.  Held 
meat  of  the  cintuit  court ;  and  it  is,  there-  also,  that  the  collection  of  taxes  in  nuch 
fore,  affirmed."  cases  may  he  enjoined  at  the  suit  of  a  tax- 
Same  ease  in  circuit  court,  3  Dillon  payer.  Manning  n.  Matthews,  06  Towa, 
C.  C.  R.  160  ;  B  P.  McClure  b.  Oxford,  875  ;  Blunt  v.  Carpenter,  88  Iowa,  266. 
94  U.  S.  *29 ;  Batea  County  n.  Wintera,  97  '  Nugent  tp.  The  Supervisors  of  Put- 
U.  S.  83  (1877)  ;  s.  c.  again,  112  U.  8.  nam  County.  19  Wall.  2*1.  See  Ray  Co. 
326  (1884),  and  see  Livingaton  County  r.  i..  Vaosycle,  96  U.  S.  876,  where  a  sub- 
Portsmouth  Bank,  128  U.  S.  102  (1888),  scriptiott  by  the  county  authorities  to 
where  the  same  statutes  are  considered,  another  company  was  snatained  and  the 
and  the  court  refused  to  apply  the  doctrine  doctrine  of  estoppel  applied.  Se«  also, 
of  Harahmaii  D.  Batea  County,  93  U.  S.  Cass  Co.  v.  Gillett.  100  U.  S.  586  ;  Har- 
S69,  and  Batea  County  v.  Wtntera,  97  U.S.  ter  c.  Kemochan,  103  U.  S.  662.  One 
83.  9«e  lapra,  sec.  S40,  note ;  State  v.  subscription  does  not  exhaast  the  power. 
Garroute,  87  Mo.  446,  where  tho  court  People  r.  Wayneaville,  88  111.  469.  Ir- 
say  the  congolidation  doea  not  operate  to  regularities  no  defence.  Robertao.  Bolles, 
traDsfer  to  the  latter  the  franchiaea  and  lOt  U.  S.  119  ;  Empire  Tp.  c.  Darlington, 
nneiacuted  rights  of  former  companies  101  U.  S.  87. 
so  ai  lo  authorize  a  sabscription  to  be 
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County  case  jnet  cited ; '  and  such  existing  legislative  authority  to 
change  the  organization  controlled  the  decision,  and  constituted,  in 
the  Judgment  of  the  court,  the  ground  of  distinction  between  that 
case  and  the  ot^  cited  case  of  Marsh  v.  Fulton  County.^  Indeed, 
the  Supreme  Court  has  since  gone  farther,  and  has  frequently  de- 
cided, where  at  the  date  of  the  vote  in  favor  of  tlie  constituent 
company  there  exists  a  statute  authorizing  its  consolidation  with 
another  company,  that  such  consolidation  does  not  necessarily  ex- 
tinguish  the  power  to  sabscribe  given  by  the  vote,  and  that  bonds 
issued  to  the  consolidated  company  under  such  vote  are,  or  might 
be  valid.' 

§  542*  Thsre  moat  be  a  VaUd  LegtaUtdve  Act  aa  th«  Buls 
of  tbe  Power ;  ConatmcUon  of  Bpeoial  Powers.  —  A  purchaser 
of  municipiil  bonds  is  bound,  as  has  already  been  incidentally 
shown,  to  take  notice  of  any  provisione  of  the  Constitution  or  legisla- 
tion of  the  State  relating  to  the  power  of  the  municipality  to  issue 
them ;  and  if  tLie  act  coofening  the  power  is  iu  conflict  with  the 
Constitution,  the  bonds  are  void,  even  in  the  hands  of  a  bona  ^4» 
bolder  for  valua*    And  the  purchaser  must  also  notice  the  pro- 

'  IS  Wall.  241.     The    principle   km  lOS  U.  8.  73  (1881).    The  c«m«  on  Uik 

follovrud  and  appliud  in  Thomu  s.  Scot-  anl^'eet  are  carefully  ateted  and  coiiuJend 

land  County,  3  Dillon  C.  C.  E.  7  ;  a.  c.  by  BXaSikford,  J.,  in  liriugaton  Conn^  ». 

»*  U.  S.  882,  and  in  Waahhum  n.  Casa  Portamouth  Bank,  128  U.  8.  102  (1888), 

Count;,  S  DQlon  C.  C,  R.  2G1,  and  the  diatin^iabing  and  limiting,  if  not,  indewl, 

booda    held    valid    notwithatanding   tha  oTerruting   Harshman   v.   Batss  Coontj. 

consalidatiou.     A  cbange  in  the  name  of  AiiU,  aec.  GiO. 

the  company  will  not  inralidaU  the  aub-         •  Harshman  e.  Bates  County,  BE  U.  3- 

acriptiou.     Reading  V.  Wedder,  66  111.  80.  £69  (187G).  diatinguished,  Batea  Cooot;*. 

*  Marah  ».  Fulton  County,  10  Wall.  Wintera,  112  U.  S.  SSS;  LinioiUe  V»l.  B. 
876.  In  People  e.  Granville,  10*  111.  285,  R.  Co.  e.  Fairfield,  61  VL  257;  Allen  v. 
an  act  providing  that  the  liability  of  Louisiana,  103  U.  B.  80  ;  Jarrolt  v. 
municipal  corporationa  which  had  voted  Mo1>crly,  103  U.  S.  6S0;  WeDa  n.  Pontotoc 
aid  to  railroada  ahonld  c^aae  on  a  certain  Co.  Sup,.  102  U.  S.  825  ;  Ogden  D.  Daviesa 
date,  after  vhich  no  bonds  shoald  be  Co.,  10S  U.  S.  634;  lupra,  aec.  G2Ba,-po(t, 
isaued  in  virtue  of  any  previoua  vote,  waa  «ec.  653.  Aa  the  daciaion  in  the  fint  case 
held  to  be  a  statute  of  limitation,  not  ig  auppoaed  to  invalidate  all  the  bonds  ia- 
impoiring  the  obligatioD  of  contracte;  and  sued  under  the  Township  Aid  Act  of  Jfu- 
a  matidatMa  to  compel  the  iaiue  <^  bond*  tovri,  of  March  23,  1S6S,  said  to  amount 
after  that  date  waa  refnaed.  to  nearly  $3,000,000,  the  point  on  which 

*  County  of  ScotUad  v.  Thomas,  94  the  act  ivaa  decided  to  be  unconatitutional 
U.  8. 682|1876),diBtin^iahingHarah[nan  will  be  etated.  The  Constitution  of  1866, 
v.  Bates  County,  S2  [T.  S.  G69  ;  8.  P.  Art.  II.  aec  14,  prohibited  mch  anbecrip- 
Scotland  County  o.  Hill,  132  U,  8.  11)7  tiona  "«nfa»  I'wo-IMTd*  of  Ae  qualijied 
(I8S9):  Enat  LincoIuti.Davenport,64U.  B.  eotert  of  the"  municipality  inning  the 
801  (1876):  Wilaon  r.  Salamanca,  B9  bonds  "jAa^i  ojknJ  fAnvto."  TheTown- 
U.  8.  499(1878)  ;  Mensshar.  HazanI,  10!  ahip  Aid  Act  authoriied  the  issno  of 
U.  S.  81  (1880);  Harterv.  Kprnochati,  103  bonda  "if  two-thirds  of  the  qDalilied  vi>- 
U.S.  B62(1880)i  Kew  BulTalDv.  Iron  Co.  teraof  the  township  voting  at  sach  election 
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visions  and  extent  of  the  legislative  enactments  on  tiie  subject' 
Thus  vhere  authority  was  given  to  cartain  counties  lying  TUirtk  of 

■re  in  hTOT  of  the  gubscriptioD. "     The  See,  alio,  Cus  Couotyo.  Oill«tt,  100 U.S. 

Supreine  Court  held  that  there  ia  a  broad  685,  affinmng  Heniy  Countj  c.  Nicolsy, 

differenoa  between  the  Coiutitutioa  and  95  U.  8.  eifi  ;  Jarrott  v.  Moberl;,  S  DilL 

the  act,  —  the  former  requiring  the  laaant  25S  ;   Howard  County  v.    Paddock,   110 

of  two-thirda  of  the  qualiiied  voten  of  the  U.  S.  384. 

■nuDtdpalit;,    while    the    Ifttler   reqairea  Tha    proTiiiooB    of   the    Conatitution 

the  aasent  of  onlj  two-thirds  of  the  qn*!-  which  require  the  aaaent  of  two-tbirds  of 

ified  VDten  who  Tote  at  the  election.    The  tha  qualified  rotera  of  ■  county  to  a  sub- 

nme  case,  in  the  court  below,  decided  on  acription  on  ita  behalf  for  stock  in  a  coi- 

■nother  ground, — the  cotutitutional  qnaa-  poration,    do  uot  apply   to  ctusrn  where 

tioa  being  mode  tor  the  first  time  in  the  eucb  aubecriptiou  is  made  for  stock  in  a 

Supreme  Court,  —  ia  reported  in  3  Dillon  railroad  eompnny  purmiBnt  to  the  power 

C  C.  B.  ISO.     Poet  V.  Snperrisors,   lOS  conferred  by  ita  charter  granted  prior  to 

V.  6.  efl7  ;  Soath  Ottawa  e.  Perkina,  94  the  adoption  of  that  CouatitutioD,  notwith- 

V.  8.  2fl0.     In  these  two  cases  an  act  au-  atandingthe  con  tern  filated  road  is  a  branch 

thoririDg  the   issue  of  municipal   bonds  rood,  the  coDBtructiou  of  which,  although 

which  had  been  passed  in  conformity  with  authomed  by  such  charter,  is  undertaken 

the   Rqniremeota  of  the  Couititution  of  asan  independent  enterpriu  under  the  art 

Hiinou  was  decUrad  void  by  the  Supreme  of  March  91,  1668,  entitled  "  Au  act  to 

Ooort  of  tha  United  8tal«a,  following  the  aid  in  the  building  of  branch  railroads  in 

oniform  decisions  of  the  State  court,  and  the  State  of  Misaouri."    Casa  County  v. 

die  boDda  issued  in  par^nonoa  of  it  wen  Qillett.  100  U.  S.  586 ;  Scotland  County 

held  to  be  inralid  even  io  the  handa  of  *.  Hill,  133  (J.  S.  107  (1889)  ;  anU,  aec. 

thote  who  took  them  for  value,  and  in  640. 

the  belief  that  they  had  been  lawfully  ht-  ■  Oennan  Savings   Bauk  ■>.  Franklin 

■nad.  County,    128    U.    9.    530.    588    (1888). 

^eel  0/ eanaHiHtioiutl  pTOciiion  tAoiiled  "When  the  Savings  Bank  purchased  the 

In  1870  on  eiiating  powan  tu  aid  railnaya  bonds,    it    was,   naiwit/utanding  the   rt- 

in  MitsiMtippi.   hfm,  sec  644,  note  ;  Cal-  dials  on  Ou  fact  of  them,  chargeable  with 

boun  Co.  Sup.  •.  Oalbraith,  99  U.  S.  314  ;  notice  of  the  Act  of  April  IS,  1S69  [which 

Woodward  v.  Cblboan  Co.  Sup.   (U,   3.  contained    provisions    which   invalidated 

Olst.   Court    for   Mitsittippi,    Hill,   J,),  the  bonds,  but  which  Act  was  nut  recit«d 

a  Cent.  Law  Jonr.  396.     In  Ohio,  Cass  v.  or  referred  to  in  the  bonds},  and  of  the 

I>illon,  3  Ohio  SL  607 ;  State  v.  Union  constrnction  which  had  then  been  giren 

Tp.,  8  Ohio,  394.     In  Xitxmri,  State  v.  to  it  Iiy  the  Supreme  Court  of  Illinois 

SnlliTan  Co.  Cnnrt,  51  Mo.  631 ;  Kansas  prior  to  the  issae  of  theae  bonds,  in  Town 

City,  St.  J.  &  C.  B.  R.  R.  Co.  o.  Nodaway  of  Eagle  b.  Kohn,   84  111.  292."'    lb.  per 

Co.  Court  Jus.,  47  Mo.  349;  Stater.  Same,  Blateh/ord,  J.,  pp.  687,  6S8.     Pot,  tec. 

48  Mo.  839;  State  o.  Macon  Co.  Court,  41  645,  rote.     "  Every  person  dealing  with 

Mo.  458  ;    Smith   ».   Clark   Connty,    54  auch  a  corporation  mujrt,  ai  Mt  paril,  take 

Mo.  53  ;  State  u.  Greene  County,  64  Mo.  nvtiee  af  lU  rxittence  and  term*  o/Pie  latu 

640  ;  Thomas  b,  ScoUand  Coonty,  3  Dil-  by  which  it  ii  claimed  the  power  to  iaaue 

!on  C.  C.   B,   T  ;    Nioolay  v.   St.   Clair  anch   bonds  Is  conferred.     The  power  to 

County,  lb.  163;   Haidekoper  ».   Dallas  issue  such  bonds  is  derived  eielusively 

County,  Ii.  171 ;  Jordan  ».  Cass  County,  from  the  lejrisletive  authority  of  the  State, 

/4.  185;   Foster  o.  Callaway  Conntv.  A.  and  the  laws  which  confer  them  anter  into 

200 ;  Henry  County  tr.  Nlcolay.  95  tl.  8.  and  form  a  part  of  the  bonds  themaelves. 

619  ;  Callaway  County  o.  Foster.  98  D.  S.  The  holder  of  a  municipal  bond  ia  tharge- 

6flT ;  Louisiftoa  v.  Taylor,   105  U.  S,  Kt  ;  able  with  notice  of  the  stalntorv  provi*. 

Balls  County  •.  DoOKlasa,  /*■  728;  Soot-  ions  under  which  thpy  are  isflnpd."    JVid. 

!aiid   Cnnntv  b.  Thomas,  04  D.  8.  683  ;  lace,  3.     National  Bank  b.  St.  .loaer'h.  31 

Macon  County  ».  Shores,   97  XJ.  3.  272.  Fed.  Bep.  218.      In  this  ca«e  a  statutory 
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the  Missouri  River,  a  subscription  made  and  boDds  iasued  under 
such  authority  by  a  county  south  of  the  river  are  void  iu  the  hands 

of  everybody,* 

provision  authorizing  the  city  to  Ball  in  lature,  hy  extending  the  route  of  the  pro- 
bonda  and  jny  the  same  at  auy  time,  imd  poeed  road  beyond  the  point  designated  in 
providing  that  upon  tender  of  the  principal  the  original  charter,  to  aothorize  a  county 
the  interest  nhuiild  cease,  was  hvld  to  be  unitk  of  the  Hiasoari  Biver  to  incur 
effective  aaagainst  aholder  forvalue before  indebtednew  in  aid  of  the  road,  with- 
niaturity.  t.1liu^  Ogden  v.  Connty  of  oat  a  two-thirda  rote  aa  reqaired  by  tlia 
Daviess,  102  U.  S.  S34 ;  Anthony  v.  Jaaper  Constitutiuu.  S.  That  duct  there  was  an 
County,  101  U.  8.  693)  Korthem  Bank  of  entire  want  of  power  to  isaue  the  bond*, 
Toledov.  ParterTp.,110  U.S.60S.  Infra,  they  were  void  even  in  the  hands  of  inno- 
sec.  G4S.  cent  purobasers.  4.  That  the  fact  that 
'  SherTBrd  d.  lifayette  County,  S  EHl-  the  connty  court  had  pud  interest  od 
ion  C.  C-  R.  230  {1875).  The  case  waa  these  bonds  did  not  eatop  it  from  alter- 
briefly  this  :  By  an  act  of  the  legislators  wards  setting  ap  their  invalidity.  But 
of  MUaoari,  a  cotupany  was  iocorporated  see  Burr  v.  Cbariton  County,  12  Fed.  Rap. 
with  power  to  construct  a  railroad  bam  SIS. 

the  town  of  Louiaiana,  which  is  situated  Cmatruitiaa  of  xpteial  po\Btr.     The  act 

on   the   Miseisxippi   River,    nmih  of   the  which  authorized  the  issuing  of  the  bonds 

Missiouri    Biver,  to  a  jtoiiit  on  the  Mis-  to  pay  the  county  sobscriptious  to  a  tatl- 

souri  Ktver,  and  the  county  court  of  any  way  conijiany  directed  that  the  bonds  ao 

county  in  which  any  part  of  the  rmUe  of  issued   should  be  made  payable  to  "tha 

said  roBil  should  lie  was  authorized  to  snb-  preaident   and  directors  of   the   t«iliiMd 

sctibe  stock  to  the   company,  without  a  company,  and  their  successors   and   a»- 

voto  of  the  people.     Afterwards  the  new  signs."    The  bonds  issued  wera  made  pay- 

ConetitutioD  of  MtMoari  went  into  eflect,  able  to  "  the  nilroad  company  or  bearer." 

prohibiting  the  General  Assembly  (1)  from  It  was  held  that  the  power  granted  waa 

creating  corporations  by  iptcial  act,   ei-  lafficiently  pursued,  aiid  that  the  bonds  so 

ccpt  for  municipal   purposes ;    (Z)    from  issnnd  were  valid.     Woodward  e.  Caihoua 

authorizing  any  county,  fte.,  to  become  a  Co,  Sop.  (U.  3.  Dist.  Court  for  if iinn^pt, 

stockholder  in,   or  loaning  ita  credit  to,  Bill,  J.),  2  Cent.  I*w  Jour.  390  (187*). 

auy  company,  aasocintion,  or  corporation.  Special   act  held  to  control  general  act. 

unlaa   tv>o-thinU  of  the   qualiJUd  vottri  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Otoe  Conii^, 

afu.uld  listen/   t/ureto.      Subsequently   to  18  Wall.  667  (1872). 

this  the  legislature  psssed  an  act  purport-  Povxr  to  Sonale  bonds  in  Heu  of  lanA 

inf[  to  amfnd  the  charter  of  the  said  raU-  and  right  of  mm)/.     By  various  providou 

road  company,   which  provided  that   the  of  a  city  chatter,  the  mayor  and  city  cono- 

county  court  of  any  county  in  which  any  cil  were  authorized  to  make  doQattons  of 

part  of  thp  line  of  said  railroad  might  be  land  for  the  right  of  way  and  other  privi- 

locBted   might   subMcribe  to  the  stock  of  leges  to  a  railroad  company,  and  to  ez- 

said  company  and  issue  bonds,  4&    Under  peiid  money  for  the  purpose  of  acquiring 

this  act.  the  county  court  of  Ufayette  land  to  be  giveu,  and  were  anthotited  to 

County,   a  connty  lying  wholly  south  of  borrow  money  to   an   unlimited  extent, 

the  Missouri  Biver,  isaued  mithntU  a  vatt  when  instructed  ao  to  do  by  a  popular 

of  the  pr/tple,  the  bonds  from  which  the  vote,  and  further,  to  issue  bonds  to  fund 

coupons  here  sued  on  were  detached,  and  any  indebtedneaa  of  the  ci^,  oiiating  or 

several   inatalmenla   of  interest  had  becu  to  be  created.      Under  this  sutbority,  a 

paid  on  thrm.    H'ld.  I.  That  Ihe  amend-  railroad  company,  by  reason  of  complying 

atory  act  from  which  aothority  to  issue  with  certain  conditions,  became  entitled  to 

thi'se  bonds  is  claimed  is  a  tpcciai  act,  in  demand  from  the  city  the  right  of  way  and 

effect  creating  a  new  corporation,  and  is  depot  groimds.    The  company  agreed  with 

henr-e  inhibited  by  the  State  Constitution,  the  city  to  accept  the  bonds  voted  to  pro- 

!.  That  it  waa  not  competent  for  the  legia-  cure  the  right  of  way  and  groonda  in  Ubd 
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§  543.  Rsglatnitioii  of  Bonda;  Bffeot  of  FiaodolMit  Antadatdug. 
—  The  history  of  the  isaue  of  municipal  bonds  in  this  couiitry  ahows 
that  conditions  imposed  by  law  requiriDg  a  popular  vote,  or  condi- 
tiouB  in  the  propositions  submitted  to  the  voters,  intended  to  prevent 
fraud  and  to  secure  the  actual  building  and  completion  of  the  roads, 
have  been  often  evaded,  and  bonds  issued  without  compliance 
therewitL  Such  bonds,  when  negotiated  for  value,  the  eoui-ts,  as 
we  have  seen,  have  held  to  be  binding.  To  prevent  such  improper 
or  improvident  issue  of  bonds  in  the  future,  tbe  legislatures  of  some 
of  the  States  have  passed  acts  requvriit^  all  bonds  to  be  registered 
with  one  of  the  executive  departments  of  the  State  before  they  are 
issued  or  negotiated.  Thus  in  1872 '  the  legislature  of  Missouri,  a 
State  in  which  many  fraudulent  bonds  bad  been  issued,  passed  an 
act  which  provided  that  "  before  any  bond,  hereafter  issued  by  any 
county,  .  .  .  shall  obtain  validity  or  be  negotiated,"  it  must  be  ^rst 
roistered  by  the  State  auditor,  who  shall  certify  thereon  that  all 
conditions  precedent  required  by  law,  and  by  the  contract  under 
which  the  bonda  were  ordered  to  be  issued,  have  been  complied 
with.     In  the  case  of  Anthony  v.  Jasper  County,*  it  appeared  that 

of  the  rigbt  of  wftj  and  gronndi,  and  it  wonid  htve  no  'validity,'  and  hence  could 
vu  beld  thai  tlie  city  had  the  power  thus  not  anpport  an  action  in  ttm  Lands  of  any 
to  agree,  tuid  that  the  hondi  irera  viQid.  person.  But  they  are  antedated  ;  and  tha 
CouTeree  v.  Fort  Scott,  92  U.  3.  SOS  question  is,  whether  they  have  Talidity  in 
(187S);  H.  c.  3  Cent.  Law  Jour.  449.  the  hands  of  the  innocent  purcbaser.  Upon 
A  proporiHon  oaae  voted  dotm  may  be  the  beat  consideration  we'bave  been  able 
■DtneqaeDtly  n-iDbroitted  and  adopted,  to  give,  our  concluuon  is  that  the  bond* 
onlesa  the  act  evinces  a  contnuy  iuten-  cannot  be  enforced.  The  esse  comes  with- 
tion.  Soc.  for  Sav.  v.  New  London,  29  in  the  doctrine,  wbtch  la  well  settled,  that 
Conn.  174  ;  Smith  v.  Clark  County,  64  where  a  ilatult  declares  abfiolntely  and 
Ho.  G8  ;  Woodward  ».  CalhoDu  County,  2  without  exception  that  n  contract  or  bond 
Cent.  Lav  Jour.  366.  In  Ktntiicty  it  is  or  note  is  void,  it  is  void  into  whosesoever 
beld  that  mDoicipal  corporatians  are  not  hands  it  may  come.  This  statute  declares 
restricted  to  one  subacriptioD.  Tyler's  that  no  unregistered  bond  shall  be  valid  or 
Ei.  s.  ElizabethtowQ  A  P.  R.  R.  Co.,  9  be  negotiat«d.  Bonds  TO'aatJtrtt  be  Tcgia. 
Bnsli(Ky.),  S10(187a).  Second aabscrip-  tered.  Without  regiatratioo  they 'oitein 
tion  held  valid,  lb.  no  validity. '  Such  is  the  statute.  A  dec- 
Issue  of  bonds  befom  lav  suthoriziDg  laration  that  bonds  shall  have  no  valid- 
it  took  effect.  Roohester  ».  Alfred  Bank,  ity  is  equivalent  to  declaring  them  to  be 
13  Wis.  432 ;  Berliner  b.  Waterloo,  14  void.  Is  the  connty  estopped  to  set  up 
Wii.  378.  this  defence  t  We  think  not.  The  case 
>  Act  or  Uarch  80,  1872  (Laws  of  Mia-  is  to  be  distinguished,  we  think,  trata 
MHiri,  1872,  p.  56).  those  decided  by  the  Supreme  Coart  of  the 
■  Anthony  v.  Jasper  County,  4  Dillon  United  States,  In  which  it  is  held  that  tbe 
C  C.  B.  138  (1878);  s.  c.  3  Cent.  Law  frauds  of  the  offleera  canuot  be  visited 
Jour.  321  ;  affirmed  101  U.  S.  693.  In  npon  the  innocent  bondholder,  and  falls 
delivering  its  judgment,  the  Circuit  Court  within  the  principle  of  Bayley  r.  Taher,  5 
said  :  "  If  the  bonds  bore  date  after  the  Uosa.  S86.  In  that  case  it  was  held, 
act  of  Uarch  30,  1872,  and  bad  not  been  where  a  statute  enacted  that  promissoiy 
Mgiitered,  it  is  plain,  we  think,  that  they  uotts  of  a  certain  description,   '  made  oi 
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bonds  were  signed,  sealed,  and  issued  in  the  manner  above  appear- 
ing, after  this  statute  went  into  effect,  and  were  antedated  to  a  date 
prior  to  the  passage  of  that  enactment  In  point  of  fa«t  the  con- 
ditions on  which  the  bonds  had  been  voted  had  not  been  fully  com- 
plied with;  and  hence  they  could  not  have  been,  and  were  not, 
ceitified  by  the  auditor  as  registered  bonds.  The  bonds  found  their 
way  into  the  hands  of  an  innocent  bolder  for  value,  who  did  not 
know  that  the  bonds  bore  a  false  date.  The  Circuit  Court  held 
that  the  bonds  could  not  be  enforced,  and  that  the  county  was  not 
estopped  to  set  up  the  defence,  —  a  decision  which  necessarily  im- 
plied a  distinction  between  such  a  case  and  those  in  which  the 
Supreme  Court  of  the  United  States  had  held  that  the  county  or 
municipality  could  not  visit  the  frauds  of  their  of&cers  upon  the 
innocent  holders  of  the  bonds.  The  case  was  taken  to  the  Supreme 
Court  of  the  United  States,  and  the  distinction  taken  below  waa  ad- 
judged to  be  aound,^ 

A  municipal  corporation  issued  bonds  valid  on  their  fact,  but  in 

iBBUiid '  after  a  gpedfled  day,  should  b«  Juper  Couut]r,  tlO  D.  5.  BS,  vhrrs  it  w 

'utterly  void,   and  no  action  ahould  be  bIbo  held  that  innocent  bold<^rs  for  valuB 

anatained  thereon,'  that  it  was  competent  are  charged  with  tha  dutj  of  knowing  the 

to  the  makera  of  aucb  notea,  when  cued  lawa  concerning  the  ragistiatioii  and  ceru- 

upon  notea  bearing  dote  br/on  the  day  fication  of  bonds,  and  of  inquiring  whether 

filed  bj  the  statute,  to  prove  thot  they  they  have  been  complied  with,     yorthera 

were,  iu  fact,  made  and  iaaued  <^ier  auch  Bank  v.  Porter  Township,  110  U,  S.  SOS  ; 

day.     The  principle  of  that  case  ia  the  Lewis  v.  Cnmniisaionera,  lOE  U.  S.  736 ; 

aame  aa  in  the  case  at  the  bar,  and  if  that  Menaahs  v.  Hazard,  lOS  V.  S.  SI.     Ont- 

ia  a  aonnd  principle  when  applied  to  the  almetum  of  Kantat  Bond  Begittration  AcL 

individaat  maker  of  prohibited  paper,  it  Jsnuaiy  v.  Johnaon  County,  S  Dillon  C.  C. 

ahoold  apply  with  at  leut  equal  fon»  iu  R.  3B2;  Bisselle.  Spring  Valley  Townahip^ 

favor  nf  public  bodiea,  where  one  or  two  121  U.  8.  22S  ;  Crow  v.  Oxford,  IID  U.  S. 

offlcera,  without  the  consent  of  the  otbo^  SIS;  Lewis  >.   Comm'ra,  lOG  U.  S.  139. 

may,  as  in  this  case,  combine  to  evade  the  N^/mtka  Heffiatraiion  Att.    Diioo  County 

law,  the  other  officers  being  innocent  of  v.  Field,  111  U.  S.  88.    Mlinois  Btgittra- 

wtongfal  participation.     The  principle  in-  (ton  Ad.     Oennan  Sav.  Bank  n.  Fnnklin 

Tolved  is  one  of  great  consequence.     For  Co.,  1S8  U.  S.  S2e,  540  (1S88). 
illDstration  -.    Loose  and    general   powers         '  Anthony  c.  Jasper  County,  101  U.  8. 

have  been  heretofore  given  in  thia  State  to  fl9S  (1879) ;  Douglass  v.  Lincoln  Connty 

mnniciipalitiea  and  counties  to  iasaeaach  (Mo.),  E  Fed.  Rep.  77S.   Whereaconatitn- 

bonds.    This  power  haa  been  taken  away  tion  or  law  fails  to  ^ve  concliuive  effect  to 

by  the  new  Conntitntion.    Can  the  pro-  registration  or  to  the  certiRcate  thereof;  the 

tective  provisions  of  that  inatrumeut  be  certificate  will  not  conclude  a  municipal 

evaded  and  rendered  uselesa  by  the  mere  corporation  from  denying  the  facta  cerd- 

frandulpnt  act  of  tha  oSicerB  of  the  connty  Sed  t«.    Dijon  County  v.  Field,  111  M.  8. 

in  antedating  the  bonds  T   If  so,  the  power  83  ;  s.  □.  tupm,  aec-  C29  a  ;  8.  F.  German 

to  defraud  in  endowed  with  ■  fearfnl  vital-  9iiv.  Rank  v.  Franklin  County,  138  U.  8. 

ity,  which  snrvives  the  prohibitions  of  the  GSS,  S40  (1888),  distinguishing  Iiewia  v. 

Constitution,  and  threatens  to  beooote  im-  BRrbour   To.   Comnrra,    105   tJ.   B,  T89. 

mortal."  Ree  also  Crow  a.  Oxford  Tp.,  11»  V.  B 

Thia  dteitic*  mu  atOitnd  to  in  Hoff  v.  21fi. 
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fiui  void,  because  they  were  antedated  to  evade  the  registration  act,  and 
were  not  registered ;  the  corporation  had  power  to  burrow  money, 
and  the  proceeds  of  the  bonds  passed  into  the  city  treasury  and 
were  used  for  lawful  purposes  ;  it  was  held  that  the  corporation  was 
liable  in  an  action  for  money  had  and  received  to  the  purchaser  of 
the  bonds  or  his  assignee,  not  for  the  amount  of  the  bonds,  but  for 
the  amount  of  money  actually  paid  for  the  bonds  to  the  corporation, 
with  simple  interest  thereon.' 

§  544.  HotroipectlTe  Btatate«  vKlidatliiE  Iiregolar  Sabsoriptioiu 
and  Bonda, —  In  the  absence  of  special  constitutional  restrictions, 
the  competency  of  the  legislature  to  enact  retrospective  statutes, 
to  validate  an  irregular  or  defective  execution  of  a  power  by  a 
municipal  or  public  corporation,  ia  undoubted'    And  tlie  power 

1  Wood  V.  LoniraiD*,  5  Dillon  C  C.  R.  v,   Baldwin,   111   U.  S.  I ;  Thompson  v. 

122(1878),  affirmed  by  the  Supreme  Conrt  Perrino,  108  U.  9.  806  ;  ipproired  Same  r. 

102  U.   a.  294  ;  Qaiue  v.  Clarkafille,   1  Satna,  lOS  U.  S.  fi3»  ;  Dows  s.  Town  of 

Fed.  lUp.  3S8  ;  aiUt,  wx.  4S1 ;  compare  Elinwood,  34  Fed.  Bep.  lU  ;  Gacxlner  v. 

LitchReld  ■.  Ballou,  114  U.  S.  IBO.      See  Hausy,  86  Ind.  17.      Ths  legislature  may 

Bnpra,  see.  G2B  a,  and  note.     The  ftenrral  l^alizQ  a  mhscription  to  the  etoi^k  of  a 

■ubject  of  iinplwi  liabilUy  of  inaoicipal  railniad,  made  by  a  mnnicjpal  cnrporaticm 

coii>aratJoni  ha«  boea  tnated  in  auatliar  wichont  authority,  unleu  prohibited   hf 

connection.  the  Conititatian,  and  it  the  Bnlnciiptiotk 

*  l^thabni^   v.    Frick,   84   111.    405;  would  have  been  legal  had  it  been  done 

County  of  Joiper  v.   Ballou,  103  U.  S.  under    lefrinlative     «nthority.       Grenada 

74S)    Copes     9.    Charleston,     10    Rich.  County  r.  Brogdra,  112  U.  S.  261,  diatin> 

(5.  C.)La»,  491;  HfMillen  v.  Boylra,  <  guished  Hayan.  Holly  Springs,  114  U.  S. 

lorcn,  804  ;  n.  864  ;  Qelpcta  b.  Dubuque,  .120,   referred  to  infia.      See   also  Otoe 

1   Wall.   220    (note    atatnta    there  con-  CooDty  v.  Baldwin,   111  U.  3.  1  ;  Coolej 

(trued):    People  e.   Mitchell,   Sfi  K.   T.  on  Taxation,  223,232. 

CSl ;  Thconsoa   e.  Lee  County,  8  Wall  In  MisHatippi  it  ia  held  that  where  the 

827;Baaav.C(JQmbna,30Ga.S4G(ia60)i  Stat«  Constitution  prohibits  the  lefpaU- 

BLwll    f.   JeffenmiTille,    24   How.   2S7  ture  from  anthoridng  the  isaae  of  munl- 

(1B60)  ;    Campbell  v.   Kenosha,  S  WalL  cipal  obligations  in  aid  of  corpomtions,  or 

104  ;  Kenosha  v.   I^mion,  9  Wall.    477  lending  of  credit  therefor,  eicrpt  on  ron- 

(186B)  ;  Steines  p.  Franklin  County,  43  dition  that  two-thinia   of    the  qualified 

Mo.  167  (1871);  Kuapp  v.  Grout,  27  Wi&  Totera  assent  thereto  at  an  election,  the 

147  (1870);  Black  v.  Cohen,  S2  Ga.  621  legislatare  cannot,  by  a  mere  retroappc- 

(1874) ;  Duaneaburgh  v.  Jenkina,  fi7  N.  ?.  tlve  act,  ralidate  municipal  bouds  which 

177  (1874),  ovennliug  a.  c  46  Barb.  294,  were  issued  witboat  legislative  authority 

and  dittinguiahing  People  v,  Batchellor,  before  the  Constitution  tvcame  operstiTK 

E3  S.  Y.  1'2S  ;  Klmban  v.  Boeendalc,  43  Sykes  d.  Columhus,  55  Miss.  115;  Oren- 

Wis.  407  (1877);  6.  o.  24  Am.  Eep.  421  ;  ada  Co.  v.  Brogden,  112  U.  S.  261  ;  Hayi 

Ritchioii.FraQl(linCo.,22Wall.67<I874);  tr.  HoUy  Springs.  114  U.  S.  120.  referred 

Bradley   v.   Franklin    Co.,   6S   Mo.    6SS  to  in  this  section,  bifra.     Spc  also,  Cairo, 

(1877);  Lewis  p.  Shrereport,  8  W00.U  C.  &  St,  L.  R,  R.  Co.  «.  Sperta,  77  111.  605 

C.  205  ;  Cooley  on  Const  Lim.  371,  and  (1875). 

cases  there  cited;  antt,  sees.  ;.i.  75,  79.  In  St.  Joseph  Township  v.  Rogers,  18 

413 ;  potl,  sec.  G54,  note  ;  BoUes  r.  Town  WslL   666,   where  it  appeared  that  the 

or  Drimiield,  120  U.  8.  759  ;  Otoe  Conn^  eleotioo  at  which  the  aabscription  wa«. 
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to  cure  defective  subscriptions  to  the  stock  of  railway  companies 
and  to  validate  bonds  issued  therefor  has  been  freq^ueotly  exercised 

approved  wu  held  befora  the  passage  of  the  same  bondB  afterwuds  came  before 

the  law  authoriziiig  the  subscription,  the  the  Supreme  Court  cJ  tbs  Uniled  Statoi 

court  raid  :  "  Argument  to  show  that  de-  in  Elmvood  Township  v.  Marcy,  92  U.  3. 

fective  Bubscriptiona  of  the  kind  umj,  id  2SS  (187'>},  and  a  nnqoritf  of  the  oouit, 

all  cases,  be  ratifitid  where  the  legialature  not    vindicating,    nor,   it    would    Beem, 

could  have  originally  conferred  the  power  approviafc,   the  deciBJon  of  the  Supreme 

ia  cerCainlj  nnueceasar;,  aa  the  i|tie3tiun  ii  Court  of /^iiurii,  aeverthelegs,  nathrrebad 

author! tHtively  settled  by  the  decisions  of  been   in   their  view,  no  conflicting  deii' 

the  Supreme  Court  of  the  State  [Illiiuris],  liona  of  that  trjbntul  on  the  point,  and 

and  of  this  court  in  repeated  instances."  ae  it    involved    the    cooatructioh    of    a 

And  again  :  "  Mistakes  and  irregulantiea  "peculiar  provisiou  of  the  Constitution  uf 

are  of  frequent  occurrence  in  mutucipol  lUinoa,"  they  felt  bound  to  follow  it,  al- 

elections,  and  tbe  State  legialaturea  have  though   it   was    made    after    the    bonds 

often  bsd  occasion  to  pass  laws  to  obviate  in   question   had   been  issued.      Clifford, 

such  dilQculties.     Such  laws,  nhen  tbey  Svmyne,  and  Strong,   JJ.,  dissented,   on 

do  not  impair  any  contract  or  iAJDrionsly  grounds  which  would  seem  to  be  strongly 

affect  the  rights  of  third  persons,  are  never  supported  by  the  previous  decisions  of  tbe 

regarded  as  objectionable,  and  certainly  court.     Marshall  Co.  Snp.  v.  Schenck,  6 

are  within  the  competency  of  Ic^lative  Wall.  772  ;  Pine  Grove  Tp.  ti.  Tslcott,  IS 

Butbaritj."  Wall.  686,  877  ;  Chicago,  B,  t  Q.  B.  R. 

The  Constitution  oflHinoia  of  1848,  Art  Co.  «.  Otoe  County,  16  Wall.  687  ;  Olcott 

ix.,  sec.  6,  declared  "  that  the  mrporata  v.  Fond  du  Lac  Co.  Sup,,  lb.  67S  ;  Quincj 

outAoriftEt  of  counties,  townships,  school  o.  Cooke,  107  U.  8,  64B. 

districts,  cities,  towns,  and  villages  may  In  Foote  e,  Jobueon  County,  6  Dillon 

be  vested  with  power  to  assess  and  col-  G.  C.  R.  281  (1S78),  it  was  ruled  that  the 

lect  taxes    for  corporate  purposes,   inch  Supreme  Court  of  the  United  State;,  hav- 

taxes  to  be  uniform  in  respect  to  penons  ing  held  the  "[township  railroad  aid  act" 

and   property  within  the  jurisdiction  of  of  Jfisjourj  conBtitnticial  (Cass  County 

tbe  body  imposing  the  snnie."    The  Sn-  v.  Johnston,  S5  U,  S.  ISO),  it  was  tbe  dnty 

preme  Court  of  the  State   (Marshall  d.  of  the  Circuit  Court  to  follow  that  judg- 

Silliman,  61  HI  218  ;  Wiley  v.  Silliman,  ment,  notwithstanding  the  later  decision 

62  111.  170 ;  see  ante,  sees.  79, 419)  dncided  of  tbe  Supreme  Court  of  Jftssouri  in  The 

that  this  section  having  been  intended  t«  State  c.  BrassSeld,  87  Mo.  831  (1878);  and 

a  limitation  upon  the  law-making  power,  that  where  negotiable  commercial  securities 

the  legislatnre  could  not  gnut  the  right  of  are  issaed  and  negotiated  brforetben  is 

corporate  taxation  to  any  but  tbe  airponU*  any  decision  by  the  conrts  of  the  State 

aulKorUie-t,  nor  cwrtea  municipal  corpora-  against  the  validity  of  the  act  anthoming 

tion  to  incur  a  debt  by  tbe  issue  of  its  their  issue,   tbe   Supreme   Court  of  tbe 

bonds  for  corporate  purposea.      And  the  United   States    does  not    consider  itself 

court  held  that  an  act  validating  sn  elec-  bound  to  fallow  a  miatquaU  decision  of 

tion,  irregularly  called  and  notified,   to  the  local  courts  invalidating  such    secu- 

vota  upon  the  quMtion  of  township  sub-  rities,  but  will  decide  for  itself  whether, 

scriptioD,  and  declaring  the  same  legal  and  under  tbe  Constitution  and  laws  of  tbe 

biniling,  wss  void.      In  the  opinion  of  the  State,  such  secantiea   are  valid  or  void, 

court,  the  act  wits  an  effort  to  confer  the  B.  p.  Dqu^'Iobs  d.  County  of  Pike,  101  U. 

power  of  municipal   taxation  upon   per-  S.  877  (1S7B). 

eons  who   were  not,  by  themselves,  the  The  rights  of  the  innocent  holders  of 

corporate  authorities  in  the  sense  of  the  municipal  bonds  issued  in  aid  of  railroads 

Constitution,  and  to  compel  the  town  to  is-  "are  to  be  determined  by  the  In  le  03  it 

Gue  its  bonds  for  railroad  Mock,  by  declar-  rcai  jvdieially  ainttmed  to  be  when  tbe 

ing  a  void  proceeding  to  be  a  valid  sub-  bonds  were  pot  on  the  market  as  com- 

eeription.   "nie  liatnlity  of  the  towssbip  on  merdol  paper."    County  of  Balls  v.  Doug- 
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aad  judicially  sustained.  Subsequent  legialative  sanction  within 
constitational  limits  is  equivalent  to  original  authority.'  But  the 
intention  of  tiie  legislature  to  validate  the  subscription  or  the  bonds 
must  clearly  appear  from  the  terms  of  the  curative  act.  An 
oblique  validation,  or  one  expressed  in  doubtful,  covert,  or  obscure 
language,  will  not  be  suSicient,  especially  where  the  subscription  was 
made  or  the  bonds  issued  in  disregard  of  conditions  which  the  Con< 
stitution  required  the  legislature  of  the  State  to  in.pose  upon  tbe 
municipality  before  the  ^witwr  to  make  the  subscription  or  to  issue 
the  bonds  should  arise  or  exist.' 

1*88,  lOfi  U.   S.   728  ;  Green  Cotmt]'  v.  tha  cit;  at  >  spBual  electiou  held  for  tbe 

CoDDeaa,  11)9  U.  8.  lOJ ;  Ba.wjw  e.  Con-  parpoee."    But  as  tbe  provUione  of  the' 

cordU  Pariah,  12  Fed.  Rep.   7M  ;  Mar-  ConstitatioQ  are  inhibitocy  upon  the  l^ia- 

■hal  e.  Elgin,  8  Fed.  Rep.  7SS.    This  aab-  ItAan,  and  oot  enabling  to  tbe  citj;  aa 

jcct  la  fall;  and  instructiTel;  discuaeed  in  under  theCouBtitntionlegialatiTRaathoritjr 

the  receDt  eases  of  Qennau  Sav.  Bank  v.  to  enable  the  ninnicipalit;  to  issue  bdcL 

FranUiu  Count}'.  138  IT.  S.  sae  (18SS),  bonds  mutt  proHde  for  the  assent  of  two- 

and  Scotland  Count;  o.  Hill,  132  U.  8.  thirds  of  the  voters  at  so  election  ;  as  no 

107  (1889).     See  ante,  aec  S42,  note.  andi  elec;ion  had  been  provided   for  bjr 

'  Wilson  V.  Hordestf,  1  Md.  Ch.  S8  ;  legislative  act ;  as  the  curative  act  of  1872 

Cooutf  of  Jasper  e.  Ballon,  lOSU.  S.  745  1  made    no  reference  to   the  nnaathoriaid 

SbawD.  Norfolk  R.R.  Co.,  S  Gray  (Mass.),  election  of  1871,  and  did  not  ratify  and 

180  :  Satterlee  v.  Matthersan,  2  Pet.  380 ;  approve  it ;  BJid  as  the  language  of  tbe 

Wilkinson  e.  Leland,  2  Pet.  627  ;  Wat-  curative  act  was  too  vague  to  warrant  the 

sou  D.  Hercer,  8  Pet.  SS  ;  Charles  River  conclusion  with  certainty,  tliat  the  legia- 

Bridge  «.   Warren  Bridge,  II   Pet.   420;  lature  "intended   to  coiifinn   and  mtifj 

Stanley  v.  Colt,  E  Wall.  119  ;  Croiall  v.  the  subscription  in  question," — it  was  held 

Shererd,  6  Wall,  288  ;  Keitbsburg  o.  Prick,  to  be  insufficient  for  that  purpose,  and  the 

84  111.  40G.  plaintiar,  although  a  bona  fide  holder  of 

I  Hayes  e.   Holly  Springs,  114  U.  S.  the  honiJB  containing  the  recitals  of  full 

ISO  (1884).    In  this  case  it  appeatvd  tbat  compliBOce  with  the  Constitution  and  laws 

the  Constitution  of  Mitnarippi  of  1869  pro-  of  the  State,  was  defeat«d.     The  case  icaa 

hibitAdthelegislatuie  fromautborizingany  distingaished  fram  the  case  of  Grenada 

manicipel  subecriptton  to  any  corporation  Connty  a.   Brogden,   112  U.  S.  281,  also 

"unless  two-thirds  c^  the  qnslified  voters  from  Minias^>pi,  sioce  in  that  case  the 

at  a  special  or  regular  election  shall  assent  legislature  had  in  the  curative  act  ' '  des- 

thereto."     In  1871,   mthout  any  sUdxta  iguated  and  identified  the   voting  at  an 

anthnrixing  ■it,  an  election  was  held  in  the  election,  described  as  resulting  in  an  ap- 

City  of  Holly  Springs,  Uimimppi,  which  proval  by  the  consHtntional  two-thirda  of 

resulted  in  favor  of  a  subscriptian  by  the  thequalifled  voters,  followed  by  sn  anlhor- 

citj  of  $75,000  to  a  specified  tailroad  com-  ity  to   Grenada  County,   declared  to   be 

pan]'.     In  1872,  the  legislature  passed  an  based  upon  such  approval,  to  subscribe  for 

act  providing  tbat  "all  snhecriptions  to  the  stock."     Per  Blatchford,S.,  in  Hayes 

the  capital  stock  of  the  sairl  ntilroad  com-  v.  Holly  Springs,  114  U.  S.  at  p.  12S. 
pauy  made  by  an;  county,  city,  or  town  in  An  to  the  recitals  in   the  bends  (see 

this  State  not  in  violation  of  the  Constitn-  tupra),  the  court  said,   "Even  a  AonajCd* 

tion,   are    hereby  legalized,   ratiRed   and  holder  of  a  municipal  bond   must  show 

confirmed."     After  this  act  bonds  of  the  legislative  authority  in  the  issuing  bodj 

city  were  issued,  which  recited  that  they  to  create  the  bond.     Recitals  on  the  face 

were  "  issued  under  and  in  pursuance  of  of  the  bond  or  acts  in  paU,  operating  1^ 

the  Constitution  and  laws  of  Matiaijipi,  way  of  estoppel,  may  cure  irregularities  in 

and  authorized  by  a  vote  of  the  people  of  the  execution  of  statutory  power,  but  they 
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§  545.  V7aiit  of  Powar  alwaya  a  D«fsnos ;  QaeaUoo  of  Fowor 
iB  th«  On»  of  Cbl«f  Intereat  and  Importuioe.  —  TouclliDg  the  rights 
of  the  holder  of  authorized  ne^tiablti  municipKl  securities,  it  may 
again  be  observed  that  auch  instnimeDts  are  oommerxial  jiaptr, 
aud  governed  by  the  rules  of  the  law  merchant  concerning  such 
paper,  and  that  as  respects  a  holder  for  value,  before  due,  without 
notice  of  facts  constituting  a  defence  thereto,  the  only  defence  which 
is  available  is,  that  there  was  no  power  in  the  defendant  corporation 
to  issue  the  bonds  or  instruments  in  question.  By  want  ofpowtr  as 
here  used  is  meant  the  want  of  any  existing  valid  legislative  act 
authoriziug  the  municipality  to  make  the  bonds  or  instruments ; 
not  irregularities  in  the  exercise  of  the  power,  but  want  of  legis- 
lative power  itself.  This  principle  is  thus  expre3se<i  in  one  of 
■  the  judgments  of  the  Supreme  Court :  "  Bonds  payable  to  bearer, 
issued  by  s  municipal  corporation,  ...  if  issued  in  piursuauce  of  a 
power  conferred  by  the  It^slature,  are  valid  commercial  instruments: 
but  if  issued  by  such  a  corporation  which  possessed  no  power  from 
the  legislature,  they  are  invalid,  even  in  the  hands  of  innocent  hold* 
era." '  Irregularities  in  the  exercise  of  the  power,  as  against  a  holder 
for  value,  without  notice  of  aucli  irregularities,  constitute  no  defence." 
Since,  therefore,  want  of  power  is  the  only  defence  open  to  the  cor- 
porate maker  of  such  instruments,  when  they  have  been  n«^otiated 
for  value  to  iimocent  holders,  the  question  of  poioer  is  the  one  around 
which  the  principal  interest  centres,  and  to  which,  in  its  various 
phases,  we  have  given  our  main  attention. 

§  546.  BoDds  void  kgalnst  boom  Bde  Holder*  ;  Rnoltala  In  Bonds 
OBimot  otir«  want  of  Po'wat  to  Isaoa.  —  Where  there  is  an  entire 
absence  of  power,  as  distinguished  from  a  defective  execution  of  the 
power,  then  the  recitals  of  those  invested  with  the  ministerial  duty 
of  issuing  the  bonds  will  afford  no  protection  even  to  }xma  fide 
holders  for  value.*     If  such  bonds  are  issued  without  l^slative 

oHinot  errata  it.      If,  m  in.  tha   prweot  violstioDoracotutitutioiitlpTOTiaion.   See 

cHse,  legialntive  authority  is  wanting,  tha  pott,  chapter  od  MuidamuB. 

bond  hsB  no  validity."  '  JacksonvtUe,  N.  &  S.  R.   E.  Co.  d. 

>  Per  CHff-yrd.  J.,  in  3t  Joaeph  Town-  Virden,  10*  111.  S89  ;  Bank  of  StateaTiUe 

ship  B.  Rogers,  16  Wall.  6**.  659  (1872).  c.  StiitaiTillp.  81  N.  C.  168. 

As  neu-ly  all  the  cases  in  the  8a[>rem«  ■  Germin  Bank  c.  Franklin   Connty, 

Court   have  tumrd  on   the   quntion   of  128  U.  S.  ^20  (1888),  ii  a  itrong  applica- 

poicer,  it  ia  not  deempd  material  again  to  tian  of  the  doctrine  of  the  text,   where 

cite  them  iu  thia  connection,  aa  the  pnpo-  bonds,   notwitbetaoding   certain    recitals 

aitions  in  the  text  are  no  longer  the  aub-  (ante   uc.   G42,  note),  were  held  void  in 

hct  of  jiidicinl   controvenj.     Anlt,  aec.  the  hands  of  iona  Jlii' holden.     See,  alao, 

SSt9a,aa  to  iDTslidit;  of  bonda  iamied  in  Forces.  BaUvi*,  SI  IU.  100 i  WillianiHti. 
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authority  they  ore  void,  and  the  levy  of  taxes  and  payment  of  in- 
terest will  not  render  them  valid.^  So  where  there  u  vmnt  of  power 
the  mere  silence  of  the  taxpayer  in  permitting  the  issue  of  bonds  will 
Hot  create  an  estoppel  even  in  favor  of  an  innocent  holder  for  value,' 
It  is  the  duty  of  purchasers  to  examine  into  the  power  of  the  muni- 
cipality to  issue  the  bonds,  and  if  no  power  exists  there  can  be  no 
recital  which  will  protect  even  bona  jide  holders  for  value.' 

§  547.  Laoliea;  Aoqnieaoenoe ;  Fallar«  to  enjoin  th«  Isaii« ; 
PaTtnftDt  of  IntatMt  and  retaining  the  Consideration,  a*  Oronnds  of 
Betoppel.  —  The  cases  we  have  heretofore  considered  were  mainly 
those  in  which  the  municipality  has  been  held  estopped  by  tlie 
recitals  in  the  bonds  to  show  that  conditions  precedent  had  not 
been  complied  witL  We  will  now  advert  to  other  grownds  of  estoppel, 
arising  from  the  acquiescence  or  acts  of  the  municipal  authorities. 
It  is  undoubtedly  a  sound  proposition  that  a  municipal  corporation, 
as  well  as  a  private  corporation,  may,  in  the  absence  of  constitu- 
tional or  legislative  restriction,  confirm  acts,  not  uUra  vires,  which 
it  may  deem  beneficial  to  it, 

§  548.  Same  aabjeot.  —  As  experience  shows  that  the  officers  of 
public  and  municipal  corporations  do  not  guard  the  interest  con- 

KobertB,   8S  I1L  IS  ;  Lippincott  d.  Paiia,  Uiese  bonds,  and  its  atatnU  atlemptiog 

62   111,    2i\    Eddy    v.   People,    127   111.  to  cDnfer  such  authority  is  void,  the  mere 

43S  (18B9li  9yke«  v   Columbus,  55  Miss,  pnymunt  of  iulerest,  which   wsa  squally 

IIG;  WillUmaon  e.  Kmlcok,  44  lows,  88  unsutliortzed,   cnnnot  create   at  itself   a 

(1S7S}  ;  Aspinnall  v.  Davieaa  Coaoty,  S2  poner  to  levy  taxes,  reBtJug  on  bo  other 

How.  861 ;  Marsh  v.  Foltou  Co.,  10  Wall,  foaiidation  than   the  fact  that  they  have 

B76  ;  Citiiena'  Loan  Assoc,  p.  Topeia,  20  once  been   illegally  levied  for  that  pnr- 

WsU.  8B5  ;  at  Joseph  P.  Rogen,  16  Wall,  pose," 

044(1872).      See,  also,  Avery  v.  Spring-  So  wharfs  county  court  was  empowered 

port,  14  Blatchf.  S72.     3«e  aapra,  sec.  52S  to  issae  bonds  to  the  amount  of  (250,000, 

a,  and  Dote  ;  Duke  c.   Brown,  96  "S.  C.  bomta  issued  in  excess  of  that  gam  were 

127  ;  Hillrrstown  v.  Frederick,  114  Pa.  declared  void  in  the  bands  of  a  por- 
St.  43S  ;  Ottawa  v.  Carey,  108  IT.  S.  110 ;  chaser  before  matnnty,  for  value  and 
Purdy  V.  Lansia;{,  128  U.  9.  G57  {1888}  ;  without  notice  of  the  overissue.  Daviess 
Agawam  National  Bank  «.  Boutb  Hailley,  County  u.  Dickinson,  117  U.  S.  667.    See 

128  Man.  EOS.  supra,  sec.  SSD  a. 

1  Citizens'  Savings  k  Loan  Association  '  McPherson  r.   Foster,  48   Iowa,   48 

B.  Topeka,  20  WaU,   666  ;  Schuyler  Co.  (1874), 

Sup.  V.  Farwell,  25  111.  181;  Manball  Co.  *  One   who  porchesail  bonds    from   a 

Sup.    V.   Cook,   S8    111.   48  ;    Lippincott  railroad  compaliy.  which  had  been  issued 

v.  Pana,  92  111.  24.      In  Loan  Association  by  a  town  in  its  aid,  wss  held,  alter  the 

V.  Topeka,  the  court  says:  "We  do  not  bonds  hail  been  declared  void,  vol  to  be 

attach  any  importance  to  the  fact  that  the  ti^irogaied  to  the  rights  of  the  company, 

town  authorities  paid  one  iastalment  of  if  it  had  any,  to  enforce  collection  of  the 

interest  on  these  bonds.    Such  a  payment  appropriation  voted  by  the  town,     Aetna 

works  no  estoppel.     If  the  legislstore  was  Life   Ins.   Co.   o.  Hlddleport,  124  U.  S. 

without  power  to  uthorite  the  iasne  of  GS4. 
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fided  to  them  with  the  same  vigilance  and  fidelity  that  characterize 
the  officers  of  private  corporations,  the  prindpU  0/  ratijicatwn  by 
laches  or  delay  should  be  more  cautioualy  applied  to  the  former  than 
to  the  latter.  But  the  principle  applies  to  both  classes  of  corpora- 
tions, as  well  as  to  natural  persons.  The  general  doctrine  is  un- 
doubted,— that  there  is  ordinarily  no  estoppel  in  respect  to  acts 
which  are  in  violation  of  the  Constitution  or  of  an  act  of  the  legisla- 
ture, or  which  are  obviously  and  in  the  strict  and  proper  sense  of 
the  term,  ultra  vires.  The  history  of  the  doctrine  of  vltra  vires 
in  Great  Britain  and  in  this  country  makes  it  difficult  to  affirm 
that  the  rule  is  without  exceptions  ;  and  it  is  the  part  of  prudence  and 
wisdom  to  keep  close  to  the  adjudications  without  undertiiking  to 
formulate  ia  advance  rules  of  universal  application.  Precision  is 
absolutely  essential  to  legal  conceptions.  A  legal  term  which 
stands  for  an  indefinite  idea  or  for  several  different  ideas  will  neces- 
sarily introduce  confusion  when  used  without  qualification ;  and 
perhaps  no  term  in  the  law  has  been  more  unfortunate  in  this 
respect  than  the  expression  lUtra  vires.  We  mean  by  it,  as  here 
used,  the  want  of  legislative  power,  under  any  circumstances  or  con- 
ditions, to  do  the  particular  act  in  question.  As  to  irregularities  in 
the  exercise  of  an  express  power  to  issue  bonds,  and  particularly  in 
respect  to  steps  connected  with  preliminary  conditions,  the  failure 
of  the  municipality  or  of  the  taxpayer  to  enjoin  the  issue,  followed  by 
long  acquiescence,  especially  when  this  is  accom[}aiued  by  affirma- 
tive acta  which  recognize  the  validity  of  the  bonds,  such  as  receiving 
and  holding  the  stock  or  consideration  for  the  bonds,  or  paying 
interest  on  them  for  a  series  of  years,  has  been  held  to  estop  the  muni- 
cipality from  defending,  on  the  ground  of  non-com  pliauce  with  con- 
ditions precedent,  —  especially  when  the  bonds,  as  is  usually  the  case, 
have  been  negotiated  for  value.  But  the  corporation  is  in  no  case 
estopped  from  setting  up  a  total  want  of  power  to  issue  the 
bonds.  The  leading  cases  in  the  Supreme  Coui't  relating  to  the 
subject-matter  of  this  section  are  referred  to  in  the  note.'     It  is 

'  Aa  to  the  effect  of /ailure  io  «n)i)iii  the  St.  687.      No  estoppel  when  bonds  an 

ieaae  of  tha  bondH  find  of  ncquicsci^nce  in  issued  in  excess  of  a  constitaticmal  limita- 

the  irregular  exproise  of   the   power,  see  tion  on  the  amount  vbicb  may  bo  Isaaed. 

Rogers  B.    Riirlingtoti,   S  Wall.  654,  S67.  See  stipra,  sec.  £29  a. 
Oompara  dissent  on  this  point,  !b.  p.  872;  In  SuperviMirs  f.  8ehenck,6  WsU.  781, 

Rissetl  V.   Jefferaonville,   2i   How.    300  ;  —  from  lUinoU,  —  vhich  ia  »n  imjortuit 

Coole;  on  TnxntioD,  E48,  649 ;  ante,   see.  case  on  this  autgect,  it  appeared  that  in 

622,  note  ;  Butler  v.  Dunham,  27  111.  ill:  Ulinoig  counties  were  aiithorind,  upon  a 

Steines  11.   Franklin  County,  48  Mo.  179,  popnlar  vote,  to  sulwcribe  for  stock  and 

ISfi  ;  Stale  i>.  Van  Hornc,  7  Ohio  St  331  ;  pay  therefor  in   bonds  ;  an  election  vas 

Barrett   v.   County  Gourt,   44  Mo.    201  ;  ordered  by  the  eountji  aiurl  in  a  certu;n 

Sboetnaker  v.  Uoaheo  Tp.  Tia.,  14  Ohio  coonty,  when  it  should  bavs  been  ordned 
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obvioHB  that  a  coneiitiUumal  proviaion  lequirlng  a,  public  B&nctioa 
to  a  subacriptioa  by  a  mauioipality  to  railroad  Bto<^  prevents  the 
subaeq^aent  acta  of  the  manicipal  ofiicera  tram  operating  aa  a  latifica- 
tioD  without  thQ  asaant  of  the  votera.' 

fby  reMOQ  of  k  chuigs  In  the  Uv)  by  the  this  point ;  uid  certainly  the  cue  Metot 

boardo/niiXlviMil;  it  v*»  duly  held  ;  the  to  be  sn  eitreme  ipplioation  of  the  (loc- 

propoaitiini  wm  euried  ;  the  itipermtfrw  trine  ot  wtoppeL     The  boDd*  (to  tkr  u 

made  tiia  anbMriptiiui,  iwned  the  bonds,  a^eaied)  were  without  noltkle ;  no  p^- 

reoeiTsd  the  stock,  tnd  ordered  the  levy  mint  of  interat  had  been  made  ;  a  popn- 

of  texe>,  and  paid  the  oonpona  for  nine  or  Ui  rote  was  made  neceaaat;,  and  the  plea 

ten  yaarg  ;  aid  It  WM  held  by  the  So-  eUi^  th»t  no  nch  voto  had  erer  been 

pnme  Court  of  the  United  State*,  in  oon-  bad,  end  that  the  qovtion  ot  aabauriptian 

fonuity  with  the  doetrine  of  the  State  had  never  been   aubmittad  to  or  voted 

Supreme  Coort,  aa   Qnt  annoonced   bat  npon  by  the  people  ;  and  the  mere  receipt 

nibaeqaently  orerniled,  that  the  ac^nies-  and  holding  of  the  etock  were  held  enffi- 

«eBe«,  condaot,  and  aete  of  the  conntj  an-  dent  to  estop   the  county  to  make  the 

thoritiea  were  a  latiflcatian  of  the  bonds,  defence.    We  have  not  b«Mi  able  to  fec«n- 

at  least  when  in  the  hands  of  an  ionocent  cila  the  caae^  on  this  poin^  with  Uarah  o. 

holder,  and  estopped  the  county  to  make  Fulton   County,  referred  to  in  a  subee- 

the  defence  that   the  election  had  been  qnent  portion  of  this  note, 

ordered  by  the  eonnty  court  instead  at  The  esse  of  Uarth  v.  Fnlton  Conn^, 

the  boud  of  euperrisora.     In  riew  of  the  10  Wall.  fl7fl  (1870),  decides  this  prind- 

facta  as  stated,  the  judgment  of  the  court  pie,  m.,  that  where,  under  the  l^isla- 

would  appear  to  be  sound  and  open  to  Do  tion  of  the  State,  the  oonnty  authoritjet 

criticism,  aa  the  ground  of  the  otijeetiou  had  no  power  to  satKcribe  for  stock  and 

to  the  bonds  was  an  itngnlu'  exercise  of  uane  bond*  thorefor,  and  where  (aa  held) 

an  admitted  power  in  the  county,  and  not  the?  made  th*  subscription  and  issued  the 

a  want  of  power.    The  recital  in  the  bonds  boDda  without  the  sanction  of  a  popular 

is  not  given,  but  it  would  appear  from  the  vote,  Ou  b<mdt  eotUaitiing  no  reatat,  ench 

opinion  that  the  plaintiff's  case  also  tell  bonds  are  void,  and  are  not  rMlfied  by 

within  the  doetiins  id  Knox  Co.  Comm'rs  acts  of  the  county  aathoritia,  snch  aa  ap- 

f.  Aapinnall.  pointing  agents  to  participate  in  the  oor- 

In  Pendleton  County  s.  Amy,  IS  WalL  porate  meeting  of  the  nulway  compuiy, 

M7  (1871),  decided  on  damurrer,  It  did  by  the  payment  of   part   of   the  bonds 

not  appear  that  there  was  any  estoppel  by  and  the  interest  on  the  others  for  a  seriss 

reason  of  recitals  in  the  bond,  or  from  of  years  j  and  the  reason  given  bj  the 

subsequent  payment  of  intarot ;  but  the  court  was  thst   no  ratification  conld  be 

pleadings    showed  that  the   coonty  had  made  unleaa  it  was  authorized  b;  the  peo- 

reeeived  in  eiohange  for  the  bonds  a  oef  {de,  the  defect  being  one  of  power.    Field, 

tilicate  of  the  stock  of  the  railroad  oom-  J„   ohsarved  :    "They  [the   supervise*] 

pany,   which  it  had  held   for  seventeen  conld  not,  therefore,  ratify  a  sobscription 

year*  before  the  suit  was  brought,   and  without   a    vote  of   the  county,  because 

still  held.     The  county  was  anthoriznd  to  they  could  not  make  a  suhecription  in  the 

purchase  the  stock,  but  only  on  condition  first    instance    withont    such    suthorrM- 

of  a  popular  vote.     It  was  decided  by  the  don."      Compare    Pendleton   Conutj   ». 

Supreme  Court  that  purchasing  and  hold-  Amy,  tvpra. 

Ing  the  stock  under  these  drounistance*  •  Norton  *.  Shelby  County,  118  U.  S. 

•stopped  the  county  to  assert  sgainst  an  43B  ;    following    Aspinwall    v.     Daviess 

innocent  holder  of  the  bonds  that  they  County,  32  How.  304  ;   Hsmh  v.  Fnlton 

ware  issued  in  dlaregatd  of  the  condition  Coanlj,  10  Wall.  678,  684  ;    Wadsworth 

of  a  popular  election,  required  by  the  act  v.   Eau  Claiie  County  Sup.,  103  V.  S. 

of  the  legislature   conferring  the  power.  634. 
Three  of  thsjudgea  dissented,  probably  on 
VOL.  I.  —  H 
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§  549.  Qwieral  Snnuiiaiy  ol  Dootiln«  of  tha  flaprwnv  Conrt  as  to 
BatoppAl  by  R«altala.  —  In  passing  from  this  portion  of  OUT  subject, 
we  may  obeerve  that  it  we  have  not  mistaken  the  meaning  and 
tfftd,  of  the  Uadiiig  Judgments  of  the  Supreme  Court  which  we  have 
passed  in  review,  they  establish  the  following  principles :  The  pur- 
chaser is  bound  to  see  that  there  exists  l^islative  power  not  in 
conflict  with  the  State  Uonstitution  for  the  issue  of  the  bonds  or 
commercial  securities  of  the  municipal,  public,  or  quasi  corporation, 
and  is  bound  to  uotice  the  contents  and  recitals  in  the  instru- 
ments ;  but  if  such  bonds  are  duly  executed  by  the  proper  officers, 
and  if  t^ese  officers  are,  by  the  true  constructdon  of  the  legisla- 
tive enactment  in  that  regard,  invested  with  the  power  to  decide 
whether  conditions  precedent  have  been  performed,  and  the  bonds 
contain  a  recital  that  such  conditions  have  been  complied  with, 
or  a  recital  which  implies  such  compHanca,  whether  the  prelim- 
inary conditions  consist  of  facts  in  pais  or  facts  of  record,  — 
the  issue  of  the  bonds,  under  such  circumstances  with  such  a  re- 
cital, is  conclusive  against  the  municipality  as  to  the  fact  or  &ets 
recited  or  implied  in  the  recital,  and  estops  it,  in  an  action  by  ao 
innocent  holder  for  value,  before  due,  to  show  the  contrary.  This  is 
the  doctrine  of  the  Supreme  Court  of  the  United  States ;  and  the 
point  in  which  it  difTers  trom  the  general  line  of  decisions  in  the  State 
courts  is  in  regard  to  the  evidence  of  compliance  with  conditions  pre- 
cedent. In  all  the  cases  in  the  Supreme  Court  of  the  United  States, 
that  tribunal  has  held  that  the  municipal  or  local  officers  were  con- 
stituted the  judges  to  decide  whether  antecedent  or  preliminary 
steps  or  conditions  had  been  complied  with,  and  that  their  decision, 
stated  or  implied  in  the  recital,  was  conclusive  against  the  corporate 
maker  when  the  bonds  have  found  their  way  into  the  hands  of  in- 
nocent holders.  The  view  which  holds  the  local  officera  a  tribunal 
authorized  to  make  so  important  a  decision  rests  not  alone  upon 
an  express  declaration  of  the  legislature  to  that  effect,  but  may  be 
"gathered,"  by  construction,  from  the  supposed  intent  and  pur- 
pose of  the  legislature  Many  of  the  State  courts,  but  not  all  of 
them,  have  taken  a  somewhat  different  view.  They  agree  that  mere 
irregularities,  not  relating  to  the  essence  of  the  power,  will  not 
affect  a  lona.  jide  holder ;  but  inasmuch  as  there  exists  no  general 
power  to  issue  such  securities,  and  as  the  fact  of  compliance 
or  non-compliance  with  conditions  precedent  is  usually  a  matter 
of  which  there  is  a  record,  the  purchaser  of  such  securities  is  bound 
to  ascertain  whether  the  power  to  issue  them  existed  or  had  arisen, 
especially  where  this  depends  npon  matters  of  which  a  record  is 
retiuired  to  be  made.      The  subject  is  full  of  difficulties.     If  the 
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latter  view  is  sastained,  it  has  the  efTect  to  impair  the  ready  sala- 
bility  and  market  value  of  the  securities.  If  the  former,  it  has  the 
effect  of  enabling  the  local  oflicera  iu  power  for  the  time  being  to 
perpetrate,  without  an;  effectual  preventive  in  many  cases,  tlie  must 
outrageous  frauds.  On  principle,  it  would  seem  that  the  le<;isliitive 
intent  to  invest  local  officeni,  by  means  of  a  fuise  recital,  with  a 
power  so  tremeudoua  ought  not  to  be  held  to  exist,  unless  it  is 
declared  or  plainly  implied,  and  tUat  more  caution  in  the  purchase 
of  these  securities  than  is  required  by  the  doctrine  of  the  Supreme 
Court  would  promote  the  interests  both  of  the  maker  aud  tlie 
purchaser.* 

§  550  (423).    State  Conrt  D«o1b1oiu  rsIatlnK  to  Municipal  Bonds 
and  tli«  Power  to  laiaa  them ;  CondlUona  prsoedent.  —  Some  of  tlie 

leading  differences  relating  to  the  law  of  municipal  railway  aid 
bonds  between  the  Federal  and  State  courts  have  already  been 
mentioned.  Having  surveyed  with  minuteness  the  course  of  deci- 
sion in  the  Federal  courts,  a  brief  reference  will  now  be  made  to 
the  adjudications  of  State  tribunals.  The  authority  to  subscribe 
to  the  stock  of  a  railroad  corporation  may  be  made  conditional  ou 
certain  previous  steps  being  taken,  as,  for  example,  a  prior  author- 
ization of  the  act  by  a  majority  of  the  qualified  voters  of  the  muni- 
cipality or  district  to  be  affected,  or  a  recommendation  in  its  favor 
and  a  designation  of  the  amount  by  a  grand  jury,  and  the  statute 
may  be  so  framed  as  to  evince  the  legislative  intention  to  be  that 
no  power  to  subscribe  or  issue  bonds  shall  exist  unless  this  be 
done*    Thus,  where  the  act  authorizing  a  town  to  borrow  money  to 

'  Thil   section  atanda  as  in   the  liurt  merely  directory,  but  innndntory.     Where 

edition.    Nothing  hiis  been  deridHl  that  the  ennbling  set  requires  the  imaunt  ia 

clewly  require*  any  change  in  it      Tlie  be  Bpecified,  a  vote  not  spwifving  JeG- 

decision*  rereiTed  to  in  sec.  529  a,  rupra,  nitely  the  atnoant  is,  bb  to  the  iminediate 

tend,  perhiipi  it  can  only   be  said   that  pnrtirs,  void.     State  r.  Saline  County,  15 

thrjfend,  to  ehnw  that  there  are  or  mny  Mo.  Hi  (3870),  followinft  Mercer  County 

be  cortain  facts  of  Mch  a  nature,  of  which  c.  Pittsburfih  4  Erip  li.  R.  Co.,  27  Pa.  St. 

a  pnblic  record  is  requiiwl,  that  a  pur-  S89,   and  Starin  v.  Genoa,  SB  TT.  Y.  439 

chaser  may  be   bound  to  tnkn   notice  of  (see    ("A")!    ""^    distinf^ishing    Knox 

them.     See  mpra.  siwe.  S27-530.  Connty    t>.    Aapinwall,    £1     How.    539, 

»  Mercer  County  v.  Pittsburph  &  Erie  and   Flagg  p.  Palmyra,   S3  Mo.  440.     It 

SailroadCo.,27Pa.  St  383  (1336)  ;  Mor-  should   be   remarked,    hotrcTer,    that  the 

cer  Connty  v.    Hacket,  1  Wall.  83 ;  Au-  case   above  referred  to   (State  v.   Saline 

Tora  B.  West,  22  Ind.  88  (1864)  ;  anU,  County,  45  Ho.  24S,  18T0)  was  manda- 

sec.    153  tt  ttq.  ;   City   and    County   of  mm   to   compel   the    relator    to    di'liver 

St.    Louia   «.    Alc;tauder,    23    Mo.    483  the  bonds,   anil  to  asteas  tniea  to   pay 

(1350).     In  this  Inst  cnse  the  provision  interent  on  bonds  vrhich  had  been  issued, 

reijniring  a  snbmiMion  of  the  question  U>  and  the  writ  was    denied    because    the 

the  voters  "lifforo  the  Biilmcription  hereby  anionnt   of  bonds   to   be  issned  ima  not 

authorized  shall  be  made,"  w.ia  held  not  specified ;   but  subsequently,  in  The  State 
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pay  for  the  stock  subscribed  expressly  provided  that  the  ofBoen 
thereof  should  "  have  no  power  "  to  do  ao  until  the  written  aasent  of 
two-thirds  of  the  resident  taxpayers  had  been  obtained,  this  was 
held  by  the  Court  of  Appeals  of  New  Vmk  to  be  a  couditiou 
precedent,  without  which  the  power  did  not  exist.' 

D.   Saline  Conntj,  43  Ho.  390  (1671),  it  it  was  held  tlmt   a  vnte  ot  the  electon 

WBs  held   tbut  such  bonda,  vhen  in  the  registered  and  rotiug  at  a  regular  election 

hands  of  an  innocent  holder  for  Talue,  under  the  charter  was  intended,  and  that 

CQulJ  be  collected.     What,  in  the  opinion  the  cit;  authoritiea  had  no  povei  to  order 

of  the  Suprame  Court  of  ili^aouri,  such  a  a  new  registration.     Smith  v.  Wilming- 

holdcr  must  Bhow  in  the  way  of  compli-  ton,  98  H.  C,  813.     Port,  clinp.  xx. 

ance  with  precedent  conditions,  in  order  ^  Starin  o.  Genoa,  23  K.  Y.  439  (1801)  l 

to  recover,  iiee  the  caee  of  Carpenter  v.  la-  Gould  t>.  Sterling,  lb.  J39,   456  ;  diftin- 

babiUnla  of  Lathrop,  51  Mo.  4S3  (1S73).  gni$1ied  on  this  point  from  Bank  of  Some 

This  case  aeenia  In  spirit,  if  not  in  effect,  ti.  Villags  of  Home,  19  N,  Y.  20.     Under 

t«  depart   from  the  earlier  coses  in  that  the  act  it  w»a  held  that  the  miu  wu  on 

court  npou   thin   suhject.      See   Bailroad  the  plaintiff   to  show    affinnatively  th* 

Co.  B.  Platte  County,  42  Mo.  171,  where  written  assent  of  the  t«quiiita  number  of 

permissive  words  respecting  an  election  to  taxpayers ;    and  the   manner   in   which 

anthorize  subscriptions  were   held  to  be  this    must   be  shown    is    considered   at 

imperatiTC.     In  St.  J.  &  D.  C.  B.  B.  Co.  len;:th.    Bnt  sea  Bissell  v.  JeOerBonrilla, 

e.  Buchanan  Co.,  SB   Mo.  4S5,  the  words  24  Mow.  287  ;  Euoz  County  v.  Aspinwall, 

that  the  county  court,  after  an  aOinnatiM  21  How.  E3S  ;  Mercer  County  tr.  Hacked 

Tote  by  the  people,  "sliall  have  power  to  1  Wall.  83,  heretofore  referred  to.     InThe 

subscribe,"  were  held  to  leave  it  diacre-  People  v.  &I..'ad,  36  N.  Y.  224  (ISST),  the 

tionary  with  the  eoort  whether  to  sub-  decision  in  Sturin  ir.  Qenoa,  end  Gould  d. 

scribe  or  not.     In  the  case  of  The  People,  Sterling,  above   dt«d,  was  adhered  to  faj 

£Z  Til.  B.  Tazewell  County,  22  IlL  147,  it  the  Court  of  Api-eals,  though  it  was  ad- 

was  held,  under  the  gtnenil  law  of  the  mitted  that  a  contrary  ruling  as  to  the 

State,  that  it  was  discretionary  whether  evidence  of  the  assent  of  the  taxpayers 

the  county  nhonld  Bubscribe  all  oT  but  a  had  be«i  made  by  the  Supreme  Court  el 

portion  of  the  amount  voted  by  the  citi-  the   United  States,   in   favor  of   similar 

zens,  and  that  county  authorities  might  bonds  in  the  hands  of  hona  fid*  holdera, 

impose  any  proper  conditions  they  might  and  the  case  was  distinguished  from  Hnr- 

choose.    So  where  the  legislature,  without  dock  v.   Aiken,  and  Robs  v.  CurtiBB,  91 

condiLione,  provides  for   submitting  the  N.  Y.  606.    Starin  v.  Genoa,  and  Gould 

question  of  sabacription  to  the  voters  of  i.    Sterling    have  been  azpressly  disap- 

a  toKnship,  the  electors  have  the  power  proved,  as  we  have  seen,  by  the  Snpreme 

to  vote  to  subscribe  on  aitj  conditions  Court  of  the  United  States,  as  reipecta  the 

they  may  see  proper  to   annex.     People  ia)iajfc{«  holdera  of  bonds.    Venice «.  Uor- 

B.  Dutober,  56  111.  141   (1371)  ;  see  also  dock,  D2  U.   S.  401  (187E).     Sea  nipra. 

People  e.   Lt^an  County,   4S   JU.   162  ;  sec.  520,  note.    Illiiatrating  text,  see  Ben- 

Veedertr.  Lima,  19  Wis.  230  ( 1 865) ;  Chi-  son  v.  Albany,  24  Barb.  248. 

cage,  B.  &  Q.  R.  R.  Co.  V.  Auroi«,  OB  111.  Where  the  statute  gives  the  power  to 

205  ;  Memphis,  K.  &  C.  Ry.  Co.  v.  Thomp-  issue  bonds  when  a  mnjoriltt  of  Ihs  tax- 

Bon,  21  Kan.  170.     But  such  conditions  payert  vtfuiat  namts  apptar  upon,  Hit  Itat 

must  not  violate  any  express  provision  of  yreoeding  tax  lid,  or  atmsm^tit  roll,  a» 

law  or  any  general  rule  of  public  policy,  ouming  a  vutjorUy  of  Oit  iaxafdt  pmperty 

Coe  e.  Caledonia  &  M.  Ry.  Co.,  27  Minn,  tn  the  emyoraU  limiU,  make  application  to 

197  ;    Hoyt  v.   Braden,   27    Minn.  490.  the  county  judge,  by  petition,  kc.,  such 

Where   the  statute,  as   a  condition  pre-  ft  petition  is  essential  to  the  juiisdlction 

cedent   to  the  issue  of  bonds,  required  a  of  the  county  j'<dge,  and  the  authority 

Tota  of  the  majority  of  the  jualifitd  vetert,  conferred  by  the  act  will,  on  ceriiaruri,  be 
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§  551  (424).  State  Conrt  Deoladon* ;  Condltloiu  Frsoedant. — 
So,  under  an  act  providing  "tiiat  no  subscription  or  puivhase  of 
stock  sball  be  made,  or  bonds  issued,  by  any  county  or  city,  ci«atiiig 
a  debt  for  the  psymeDt  of  such  sabscriptiou,  unless  a  majority  of  the 
qualified  voters  of  the  county  or  city  shall  vote  for  the  same,"  it  was 
held  that  bonds  issued  without  an  election,  or  where  the  election 
■was  called  by  the  wrong  authority  (as  by  the  couuty  court  instead 
of  the  county  board  of  supervisors),  are  void,  for  want  of  power  to 
iasue  them,  in  whose  hands  soever  they  may  be,  aud  are  not  vali- 
dated by  the  levy  of  taxes  and  the  payment  of  interest  thereon.' 

required  to  be  eierciaed  in  strict  ccnfoim-  {1870).  Sutncriptions  to  tornpilce  roads 
ity  with  the  act  in  its  letter  ukI  sjiirit.  by  tlis  oonnty  judge,  under  acta  i^  the 
The  petition,  it  vis  held,  rnnut  be  that  oT  legislatuie,  were  held  unsuthorized  uid 
the  tupayer^  and  it  is  eiraneona  to  void,  it  being  admitted  that  ao  aaoant  of 
coQiit  u  petitionfn  those  whose  naine*  stock  sufSoieut,  with  tha  aid  of  county 
are  aSied,  in  thrir  ahsennt,  nnder  preri-  mhscriptioiij^  lo  coni[date  each  mile  of 
ona  verbal  authority.  In  sQch  proceed-  road,  bad  not  beep  taken  by  privaU  tab- 
iiigs,  where  there  are  no  providoni  to  the  teriplioK,  aa  raqoired  by  the  atatutea. 
contrary,  competent  common-lBw  evidence  Clay  v.  Nicholaa  Co.,  i  Bneh  [Ky.],  164. 
of  the  &cts  to  be  established  should  be  Wherethereisadaogerofamisapplication 
prodnced  before  the  county  judge,  and  of  fands  sobecribed,  a  conrt  of  equity,  «ud 
this  officer  cannot  act  upon  bis  pereonal  it  seems  a  court  of  law,  should  nfnae  to 
knowledge.  The  People  v.  Smith,  45  N.  enforce  a  eabecriptioit  until  the  corpora- 
T.  772  (1871),  Ante,  see  616,  note,  tion  properly  secnres  the  appropriation  of 
By  its  charter  a  city  was  suthorited  the  bonds,  or  their  proceeds,  in  accardanca 
to  t^  stock  in  railroads,  "proBiitd,  that  with  the  terms  of  snbaeription.  Cumber- 
Do  stock  shall  be  aabscribed  or  taken  bj  land  It  O.  R.  R.  Co.  v.  Washington  Conoty, 
the  common  connrjl,  nnless  upon  the  pe-  10  Bush  (Ey.),  601  (1374), 
tition  of  two-thirds  of  the  Ttwdeiits  of  Where  a  municipal  corporation  has 
said  city  who  are  fievholder*  of  said  power  to  make  a  donation  in  aid  of  a  rail- 
city."  It  WM  held,  in  an  action  by  tha  road,  to  levy  and  rollept  taxes  to  pay  it, 
railroad  compsny  against  the  etty  on  or  to  borrow  money  to  pay  it  and  to  issn* 
the  contract  of  subscription,  that  it  was  tlw  bonda  to  meet  the  loans,  the  railroad  corn- 
duty  of  the  eonmum  amneU  to  determine  psny  has  a  claim  for  money  only,  and 
whether  the  requisite  number  of  the  fre»-  oannot  compel  a  municipal  corporation  to 
hatders  of  the  city  had  petitioned  for  the  Isaoe  bonds  for  it ;  on  the  other  hand,  it 
subscription,  no  otiier  tribunal  having  cannot  be  compelled  to  take  bonds  in 
been  provided  for  that  pnrpoas  ;  and,  hav-  payment  of  tha  donation.  Chioofto,  T>.  ft 
log  passed  npon  that  qneation,  their  deter-  V.  R.  R.  Co.  o.  St.  Anne,  101  III.  IGl. 
mination  is  conclusive,  unless  it  may  be  Ante,  sec.  ElB,  note. 
eet  aside  in  some  direct  proceeding  for  l  Marshall  County  e.  Cook,  SS  111.  44 
that  purpose.  Eransvitle,  Ind.  ft  C  (1865),  eornmantingon  and  distingniahing 
Straight  Line  R.  R.  Company  v.  Evsna-  Hercpr  County  o.  Racket,  1  Wall.  83,  and 
Tille,  16  Ind.  SBG  (ISeo),  fallowing  and  Gelpcke  v.  Dubnqus,  lb.  176.  Bre,  aloo, 
applying  Knox  County  v.  Aspinwall,  21  Shoemaker  v.  Goshen,  14  Ohio  St.  GSS ; 
Bow.  G3S.  See  also  Bissell  v.  Jefferson-  Berliner  o.  Waterloo,  14  Wis.  378  ;  Veeder 
vllle,  S4  How.  2S7  (ISeo) ;  Mercer  County  •.  Lima,  16  Wis.  280  (1865);  Dnnnovan*. 
o.  Racket,  1  Wall.  83  ;  eompare,  however,  Qrecn,  G7  111.  63 ;  St.  Joseph  Township  v. 
Teederv.  Lima,  19  Wis.  280  (1866)  ;  Du-  Rogera,  IS  Well.  644  (1872):  s.  p.  as  lo 
anesbargh  «.  Jenkins,  40  Barb.  674 ;  ratification,  Manh  t>.  Fulton  Countv,  10 
Society,  ftc.,  t>.  New  London,  29  Conn.  Wall  676  (1870);  Hancock  v.  Chicot  fo.. 
174;  State  d.  Saline  County,  46  Ho.  S43  19  Ark.  676  (1877).    The  corporation  i« 
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But  this  view  wot  denied  to  be  sound  hy  the  Supreme  Court  of  the 
United  States,  wLich  decided  tliat  an  innocent  holder  for  value  of 
Bucli  bonds  was  entitled  to  recover  upon  them.  The  only  defect  in 
the  execution  of  the  power  was  that  the  election  was  ordered  by  the 
wrong  authority ;  and  the  Supreme  Court  held  that  the  conduct  of  the 
county  in  retaining  the  stock,  and  in  levying  taxes  and  paying  inter- 
t;3t  for  a  series  of  years,  estopped  it  to  set  up  as  a  defence  that  the 
Ixjuda  were  invalid,  and  it  refused  to  follow  the  judgment  of  the 
Su)ireme  Court  of  the  State,  which  had  held  the  same  issue  of  bonds 
to  be  void,^ 

§  552  (425),  Same  aabj«ot.  —  In  a  case  in  Ohio,  where  the  legisla- 
tui-e  authorized  "  the  county  commissioners  of  any  county  through  or 
in  which  a,  railroad  might  be  located,  to  subscribe  to  the  capital 
stock  of  the  said  coujpauy,"  and,  for  the  purpose  of  paying  therefor, 

Fstoppsd  —  wbere  the  poirsr  to  ienie  ex-  Sup.,    SI    Qratc    (Vt.)    6S5,   approviDg 

ut«d  —  from  utting  np  irrt^uZarittei  in  text.     The  Supreme  Court  of  Illinois  holdi 

the  iuoe  of  the  bouda,  alter  repeated  pay-  that  aince  the  Cooatitutioii  of  1870  the 

menta  oX  intareet  thereou.      KeithsbuTK  o.  imiu  is  trn  the  holder  of  the  banda  to  show 

Friuk,  31  111.  40fi ;  Jaaper  Count;  d.  Bal-  that  they  were  Uwfiilly  iaaiied  ;  and  that 

lou,  103  U.  S.  746  ;  Schaeffcr  e.  Bonham,  they  are  void  if  the  conditionB  on  which 

9&  III.  SSS;  Han.  k  St.  J.  B.  Co.  n.  Uanoii  the  isaue  vaa  authorized  are  not  complied 

County,  Se  Mo.  2S4  ;  Hei-cer  County  «.  with.    Town  of  Prairie  v.  Lloyd,  S7  II). 

HuhbMd,  46  IlL  139  ;  Beloit  b.  Uorgin,  170  ;  Town  of  Eagle  c.  Eohn,  S4  111.  292; 

7  Wall.  619(18flfl)i  8ch«Dck  v.  Uarahall  Bichesoa  r.  People,  IIG  lit  450;  Eddy  p. 

Co.  Sup.,   G  Wall.   773;  compare  Harah  People,  127  HI.  42S  (18SB).     Jnte,  sees. 

V.   Fulton   County,   10  Wall.  S76.      The  530,  and  note,  G39,  £40.     Where  the  lef!^ 

municipal  anthoritiea,   on  mamdamut  or  voten  of  a  city  voted  in  favor  of  a  railway 

other    proceedings    to   compel    them    to  labacriptiali,  tobepaidincitybonda,lipon 

nuke  iDbecriptioa  to  the  railroad   com-  the  condition,    among    otben,   that  the 

pany,  may  show  that  tha  election  was  in-  railroad  akould  be  eompltUd  within  lite 

flueniwd  by  it  and  its  employees,  by  bribery  eourUy  on  or  befort  a  artain  date,  and 

and  corruption.     Prople  P.  San  Fr.  Sup.,  before  the  expiration   of  that  time,  but 

S7Cb1.  6£G  (1865)  ;  Butlerv.  Dunham,  27  after  the  7Uinou  CoustitQtiotl  of  1870  went 

111,  474 ;  jHHl,  chep.  IX.      WiuU  it  a  ma-  into  effect,  the  city  council,  by  an  order, 

jorify  ofvottt.     People  v.  Chapman,  88  111.  and  without  further  action  by  the  voters, 

137  (1873);  Decker  v.  Hughes,  68  111,  S3  ta^juded  the  tiyne /or  Ou  eomplefiim  o/ (As 

(1873).      Subscription  cannot    be   made  nvui  within  the  county,  the  Supreme  Court 

without  an  affirmative  -vote.      People  v.  of  the  State  waa  of  the  opinion  that  bond* 

Ca«»  Co.,  77  Dl.  188  (1876).     The  pre-  issued  in  payment  of  the  Bnb«riplion  were 

lampCion  is  that  the  vote  cast  at  an  dee-  in  violation  of  the  condition,  and  werevoid, 

tiou  held  according  to  law,  is  the  vote  of  for  the  reason  that  the  extension  waa  not 

the  whole  number  of  legal  Vetera,  and  thii  authoriied  by  the  legal  voters,  and  the 

presumption  cannot  be  rebutted  by  proof  city,  under  the  new  Constitution,  had  no 

of  the  number  of  Tote«  cast  at  an  election  power  to  tneke  a  new  conbact  In  regard  to 

held  in  the  precpding  year.     St.  Joseph  n.  such  suhacription.       It  was  accordinf^y 

Roffers,  16  Wall.  664  ;  Melvin  v.  lisenby,  held  that  a  tax  levied  to  provide  money  to 

72  III.  63  (1874).  pay  interest  on  the  bonda  conid  not  he 

■  Maraball  Connty  Sup.  •.  Bchenck,  6  collected.     Eddy  v.  People,  127  IlL  423 

WalL  773  (1866) ;  Bedd  •.  Heniy  Co.  (1889). 
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"to  borrow  the  necessary  amouatof  money,  for  which  they  ahall 
issae  their  negotiable  bonds,"  &g.,  it  was  decided  to  be  a  defence  to 
an  action  on  the  bonds  (though  by  a  Ixmafide  holder)  that  the  rail- 
road was  "  never  made  or  located  through  or  in  the  connty ; "  that 
it  was  "  located  and  completed  so  as  not  to  touch  the  county."  The 
defence  was  held  good,  upon  the  ground  that  the  authority  to  issue 
the  bonds  never  existed.'  Other  casee  have  been  decided  upon 
similar  grounds.'  It  is  the  general  doctrine  of  the  State  courts  that 
not  only  is  express  authority  requisite,  but  that  the  si^dantml  rt- 
qmremenia  of  the  law  must  U  observed ; '  while  in  the  Federal  courts 
the  failure  to  comply  with  the  requirements,  or  ratbei  the  decision 
of  the  local  officers,  especially  when  embodied  in  the  recitals  of  the 
bond  that  s\u;h  requirements  have  been  complied  with,  is,  as  we 
have  seen,  no  defence  against  the  Ixmafide  holders  of  such  bonds. 

§   553  (426).    Ofliiarnl  Result  cteted.  —  It  may  be  remarked,  in 
conclusion,  that  this  gentral  m/rvey  of  the  adjvdicatuma  shows  some 

1  Traadwell  v,  Hancook  Co.  Comm'iB,  nniat  ba  perfected  lefora  tbe  coutraction 

11   Ohio  St.    188  (18S0),  reviewing  uid  of  the  rocd  intended  to  be  kided.    Stato 

oriticiBiiig   ARpinmU    e.    Enoi    Coont;  •.  HiRbland,  2B  Hinn.  8G5. 

Comm'n,  21  How.  (U.  S.)  638,  approTed  »  Under  the  Hew  York  Act  of  1871, 

iaBissell  V.  JeOenonville,  Si  How.  {U.S.}  ehap.  298,  which  requires  all  the  conntie* 

SST  (tseo).      Compare  Purdy  «.  Lenaiui!,  through  which  Hie  road  would  pass  to  be 

128  U.  8.   GS7   (1888),  eit«d  infra.     In  daaiirnatad  and  the  road  located,  before  the 

Vwder  «.   Lima,    IS   Wis.   880   (18S5),  bond  of  anf  town  can  be  lamed  in  aid 

Treadwell  n.  Commiaaionen  and  Gould  *.  thereoT,  this  requirement  ia  held  ia  go  lo 

Sterling,  hefare  cited,  are  appioTcd,  and  tta  juatum  of  pmoer,   and  bonda  lamed 

Aapinwallv.  Commianonera  and  Honmn.  without  prerioua 'action  of  the  board  of 

Uiami  County  an  oritiidaed.     Compais  director!  of  tbe  company,   adopting  the 

State  t>.  Van  Hornet  7  Ohio  St.  837 ',  re-  entire  route,  and  deaif[nadng  all  the  conn- 

affinned.  State  v.  Union  Township  Tnis-  tiea  through  which  the  road  would  pasa, 

teei,  8  Ohio  St.  S04,  tOl.    The  two  casea  are  void.     Purdy  n.  Lansing,   128  C.  S. 

laat  cited  (7  Ohio  St.  S2T,  8  Ohio  St.  SSI)  SS7  (ISSS);  appranng  People  v.  Morgan, 

do  not  intend,  probably,  to  assert  tbe  prin-  CG   V.   Y.  GST ;   Helleu  s.   I^naing   30 

dpls  tiut  tbe  non-action  of  the  taxpayen  Blatdif.  378. 

or  iDhabitantawiilsupplyauoaf  a/p<nscr,  Bonda  issued  where  a  Talld  condition 

in  the  juat  sense  of  that  expression,  in  precedent  impoaed  under  legislative  an* 

the  trustees  to  tubscribe  for  the  stock,  thority  waa  disregarded,  and  there  was  no 

or    ealop    the    qwui    corporation    from  speciSc  recital  coreting  the  point,  held  to 

making  the  defence  of  ultra  vim,  if  it  be  void  for  want  of  power.     Gannon  Bank 

•litted.  V.  Franklin  Co.,  128  U,  S.  526  (1686). 

Under  a  charter  aathorizing  conntiea  See  nice  distinctions  there  drawn  in  the 

"  through  which  "  a  ^ven  rulnnd  "  may  easee  on  this  subject. 

peas "   to  anbacribe  to  its  stock,  it  waa  ■  lAmotUe,  Ac  Co.  «.  Faiifield,  Gl  Tt. 

held  tiiat  a  county  between  the  termini  of  SG7  }  People  t,  Waynesrille,  88  IIL  489  ; 

tbe  road  might  aubacribe  without  waiting  Sykea  v.  Colanibus,  66  Miss.  116  ;  Dela- 

nntil  the  route  waa  located,  or  bnllt  with-  ware  Co.   e.   McCUntock,    fil    Ind.   825 

in  the  county.    Woods  «.  Lawrence  Conn>  (1879) ;  Harding  v.  Bockford,  B.  1.  &  St. 

ty,  1  Black  (U.  a),  3S«  (1861).     In  Miif  L.  B.  B.  Co,  86  IlL  90  (1872). 
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difference  of  judicial  opinion  (chiefly  in  cases  ioTolving  the  rights  of 
innocent  holders  of  o^otiable  municipal  securities)  respecting  the 
evidence  of  compliance  vitb  conditions  precedent,  and  as  to  what 
will  estop  the  municipality  from  showing  non-<X)mpliance  in  fact 
with  such  oonditious.  Yet,  aside  from  these  differences,  the  courts 
all  agree  that  such  a  corporation  may  sncceasfuUy  defend  against 
the  bonds  in  whosesoever  bands  they  may  be,  if  its  otBoers  or  agents, 
vho  assume  to  issue  them,  had.  in  the  setase  already  explained,  no 
l^islative  power  to  do  bo.*  The  of&cets  of  such  corporations  possess 
DO  general  pover  to  bind  them,  and  have  do  anthority  except  sncb 
as  the  legislature  confers.  If  the  statute  auUiorizes  such  a  corpora- 
tion to  issue  its  bonds  only  when  the  measure  is  sanctioned  by  a 
majority  of  the  voters,  bontts  issued  without  such  a  sanction  (either 
in  foct,  01  according  to  the  decision  of  anthorizod  officers,  or  some 
authorized  body  or  tribunal),  or  when  voted  to  one  corporation  and 
without  authority  of  law  issued  to  another,  are  void,  into  whoseso- 
ever hands  they  may  coma'  This  is  the  sound  and  true  rule  of  law 
on  this  subject,  and  the  one  which  has  had  the  uniform  approval  of 
the  State  courts  in  this  oonntry,  and  it  has  also  received  the  high 
sanction  of  the  Supreme  Conrt  of  the  United  States.*    The  distino- 

1  ^lUe,  ctit{i.  tL  mo.  I6B.    Tha  piovis-  Ijy  Inr  uid  u  atcaiitj  for  a  penonal  deM 

ioM  of  B  ntilroad  ohirter  made  it  lawful  of  in  oSoar,  was  hold  to  have  no  claim 

for  certain  eonntici  to  nitaoriba  itoek  oa  spoa  t^e  coniit]r  wbcM  bond*  &vj  par* 

a  mqoritj  rata,  and,  on  Buch  Tote  beiiig  portad  to  be. 

liad,  made  it  the  dtitg  of  the  aaantj  oran-         ■  AiUe,  chap.  Ti.  na.  10) ;  tupra,  aeoa. 

mindanera  to  anbacribe  fnr  Mook  and  ianu  tSO  a,  642. 

bonda  tberafor.     Aooordingly  a  Tota  waa         *  Harsh  o,  Fulton  County,  10  Wall 

h*d,  malting  in  bror  of  a  sabacnption  ;  STS  (1S70}.    Spoking  of  thit  aabject,  Mr. 

i>ft«r  the  vote,  but  be/on  tha  ■afaamption  Jnatice  Fitld,  in  tha  caae  jnit  dted,  dalir- 

waa  octnallj  made  and  the  bonds  iuiud,  ering  tiia  opinion    of    the'  court,   aafi : 

•oontiea  were  prohibited  b;  law  ftimi  snb>  "  Bnt  it  ia  eamoatty  oontended  that  the 

aoiibing  for  ttock,  vnltaa  paid  for  in  cash,  ^atntiir  vaa  an  fonocent  parehaaeT  of  tb« 

It  was  held  that  tile  ponar  to  anbacribe  and  bond*,  withont  notioa  of  titelr  inTaliditj. 

the  Tots  did  not  coiutitnta  a  contiact  within  If  aneh  wera  the  bc^  we  da  not  perceive 

tlw  meaning  of  the  danae  of  the  Conatitii-  how  It  conld  affect  the  liability  of  the 

tion    making  contneta  iuviaUfale;    that  county  of  Fulton.     Thb  ii  not  a  eaaa 

nntil  the  aabaeriptlon  wa«  actoally  made  where    the    party  ezacating  tha  initn* 

the  contnutt  waa  nneieeated  ;   and  that  menta    povaaaasd    a    geneial   capacity  to 

bonds  tbna  iaaued  were  Toid,  even  in  the  oontract,    and    when    &*    initnimenta 

hands  of  innooent  bolden  for  ralna.     Aa>  might,  for  aucb  leaaon,  be  taken  without 

pinwnll  V.  Daviaaa  Co.  Oomm'ra,  BS  How.  apeeial  inquiry  into  tfaatr  Talidity.     It  ia 

(U.  S.)  Ki  (1859);  Eddy  v.  People,  127  aoase  where  the  power  to  contract  nerer 

ilL    4SS   (l^B) ;  and,    eeo.   70 ;   Harsh  azistad ;   where    the  inatnimMiti  tai^t, 

e.  Fnlton  Coonty,  10  WalL  tit ;  Hayea  with  equal  autlmrity,   hare  been  iasned 

«.  Holly  Springs,  114  U.  S-  ISO  ;  Her-  by  sny  other  citisan  of  the  county.     It  is 

ebanta'    Bank    n.   Bergen    Connty,    116  acaae,  too^  where  the  holder  was  bound 

U.  S.  884,  when  a  bma  fid*  bolder,  for  to  look  to  tite  action  of  tbe  offloen  of  the 

value,  of  bonds,  oontainlog  no  tooitala,  eonnty  and    asuertsin    whether  the  law 

iMued  in  ezceas  of  the  number  authoriied  had  baan  so  In  (ollowad  by  tham  aa  ta 
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tdoQ,  bowerer,  most  be  remembered,  between  vanL  of  power  to  isane 
the  bonds  and  irregularities  in  the  exerciBe  of  the  power,  which 
tatter  are  unavailing  against  the  bona  Jide  holder  without  notice  of 
the  irr^nlarity. 

§  554.  DafsnOM  ;  Wal-rm  of  IiregnlaxlUaB  In  laaa*  of  Bonda,  Ac 
—  Defences  grounded  on  corporate  neglect,  or  technical  in  their 
nature,  are  not  favored  when  the  bonds  are  in  innocent  hands.'  The 
issue  of  the  bonds  raises  a  presumption  that  conditions  precedent, 
imposed  by  ordinance,  have  been  complied  with  or  waived.'    This  is 

inttitj  th«  Inoe  of  tlw  bomb.     The  lU'  a.  c.  S  CUmi^  Legel  Neva,  266;  But  *. 

tbarit;  to  eoDtnct  moit  eiiit  befor*  inj  CwbondiOa,  79  111.  UG  (1875). 
protactiou  u  mnaceot  paTchuer  caa  bo         '  Haddoz  v,   Onham,    2   Mot.   (Ey.) 

dBimed  bj  tbe  holder.    This  is  the  Uw  Gfl  ;  CommonwHilth  b.  Pittaborgh,  48  Ph. 

eren  *a  T«speet»   aoramerdal  paper,   al-  St.  B91  ;  San  Antonio  v.  LAne,  S2  Tex. 

Isgad  to  haTB  been  iamed  under  a  dela-  405. 
gated  aothoritj,  and  ia  itated  in.  the  ci 
of  Floyd  Acceptancea,  7  WbU.  CM. 

qwaking  of  ootea  and  bill*  iened  or  a«-  Sfll ;   Danially  v.  Cabanist,  52  Oa.   311 

ceptad  by  an  agent,  acting  nndar  a  gen>  (1874);  Black  v.  Cohen,  Jb.  621. 
eral  or  special  power,  tbe  ooort  aayi :  '  In  The    Supreme   Court  of   the    United 

Mch  oaM  the   periim   dealing  with  the  Statei  baa  held,  in  ui  action  on  negoti- 

■gent,  knowing  that  he  acts  only  by  virtue  able  bonds  ieaned  by  a  public  corporation, 

of  a  delegated  power,  moat,  at  hli  peril,  that  where  the  defendant  hae  Bhown,^Mud 

■ee  that  the  paper  on  which  he  i«liea  wt  lAe  ari^  or  iiuq)tit>»  at  the  inetm- 

comes  within  the  power  under  which  the  menta,  this  will  throw  upon  the  holdei 

agent  acta.     And  this  applies  to  eTaiy  the  batden  of  showing  that  he  gave  valna 

person  who  takes  the  paper  afterwards  ;  for  them  before  matori^.     Smith  p.  Sao 

for  it  ia  to  be  kept  in  mind  that  the  pro-  County,  II  WaU.  13fi  (1870),  difard,  J., 

tection  which    conunercial  osage  tbrows  dissenting ;   Hontclsir  v.  Ramsdell,    107 

around  segoliBble  paper  cannot  be  need  U.  S,   147  ;  Pana  *.  Bowler,   107  U.  S. 

to  establish  the  authority  by  which  it  was  S20,  S42. 

originally  issued.'  "    And  in  this  case  the         When  ipeeial  atUhoritg  to  borrme  monty 

bonds  of  the .  county  of  Fulton,  thoogh  or  to  subscribe  to  the  stock  of  a  rsilroad 

ni^tiable  in  form,  end  not  disdoeing  or  company  will  impludly   rgwof    txiding 

reciting  their  purpose  or  origin,  were  lield  Aarter  Imatatioiu  upon  the  amount  of 

void,  in  the  hands  of  honafidit  holders,  for  indebtedness  that  may  be  conCtacted  by  a 

want  of  authority  in  the  county  to  issna  mnnidpality,  or  upon  the  rats  of  taxation, 

them,  having  been   voted  to  one  corpo-  See  Amey  «.  Allegheny  City,   24   How. 

ration  and  deUvered    (according  to  tbe  SS4  (16S0);  Bnti  v.   Muscatine,  8  WalL 

view  of  the  court)  to  another  Bi>d  distinet  B7B  (1SS9);  ante,  sec  182,  and  cases  there 

eorporation.     See  slao,  Lewis  v.  Barbour  cit«d. 

Co.   Comm'n,   S  Fed.  Rep.  191;    noted         Modeof  sii/brcfivpavnienJor  mnnicipal 

lujira,  sees.  fil9  a,  £31,  note  ;  tupro,  aeo.  boada.     See  chapter  on  Mandamns,  post, 

GS4.    See  Society,  &c.  v.  New  London,  29  The  authority  to  levy  and  collect  special 

Conn.  174 ;  compare  People  t>.  Head,  86  taxes  to  pay  bonds  authorized  to  be  issoed 

N.  y.  224;  Adams  v.  Memphis  &  L.  B.  K.  eannot  be  withdnwn  or  repealed  by  the 

Co.,  2  Coldw.  (Tenn.)  645;  Lynde  «.  Win-  legislature  to  the  prejudice  of  the  holder 

nebngoCounty,  lSWBll.6(ie73);  Steinas  of  such  bonds.     Von  HoBn&n  d.  Qoincy, 

V.  Franklin  County,  48  Ho.  167  (1871);  4  WaU.  58E  (1S66) ;  onfa,  chap,  iv.;  port, 

Idvingstou  Connty  v.  Weider,  64  lU.  427 ;  «h^  xx.    When  bonds  of  a  connty  an 
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certainly  so  vhere  the  bonds  recite  in  substance  that  they  are  iesned 
under  and  pursuant  to  the  enabling  act 

§  555.  'Whoro  Loat  or  Stolen.  —  Having  stated  the  law  of  muni- 
cipal bonds,  it  may  be  useful  to  give  a  synopsis  of  the  principles 
applicable  to  negotiable  securities,  including  such  bouda,  when  lost 
or  stolen. 

A  negotiable  bond  stolen  and  its  number  altered  by  the  thief  has 
been  held  to  be  good  in  the  hands  of  a  honajide  holder,  who  pur- 
chased it  for  value.'  Negotiable  bonds  or  coupons,  although  stolen, 
are  collectible  by  a  bona  fide  holder  who  took  them  for  value  in  the 
usual  course  of  business,  before  maturity  and  without  notice.^  If, 
however,  the  instrument  is  incomplete,  as  if  any  essentia!  part  is 
left  in  blank,  and  is  afterwards  filled  up  by  the  thief,  or  holder 
under  the  thief,  no  recovery  can  be  had ;  as,  where  in  an  incomplete 
instrument  the  place  of  payment  was  left  in  blank,  and,  before  it 
was  filled  up  by  the  authorized  otRcer,  the  bonds  were  stolen.'     A 

legally  aathorized  to  be  uisa«d  bj  a  vote  Femne,  103  U.  S.  S04.      See  mpra,  mo. 

nf  tliE  people,  and,  by  the  law  aathDrizing  Hi. 

the  vote,   it  ia  provided  that  the  bonds         ^  Hizabeth  v.  Force,  29  N.  J.  Eq.  637; 

shall  be  eiecnted  by  oertaiu  officers,  and  BirdwH  e.  Bnsaell,  29  K.  Y.  220 ;  Com- 

counCeraigned    by    the  treasDier  of   Ihn  moDwealth  f.  Savinga  Bank,  S8  Uasa.  12  ; 

county,  it  was  held,  that  the  omiuion  of  Diamond  v.  Lawrence  Co.,  S7  Pn.  St.  S5S  ; 

the  trenpiirer  to  countersign  the  bonds  w  %■  Crashy  v.  Kew  London,  W.  &  P.  R   R. 

mere    defect   in    the   eiecutioa   of    them,  Co.,  36  Conn.   121  ;  Myers  1>.  York  &  C. 

which  &  court  of  c'jnity  would,  in  the  ab-  R.  R.  Co.,  iS  He.  362  ;  CUrke  v.  Janes- 

•ence  of  a  remedy  at  law,  ordinarily  aup-  ville,  IBiaa.  9S;  Morgun  v.  United  States, 

ply,  and  that  an  injunction  restraining  the  IIS  U.  S.  176  (reveraing  a.  c.  18  Court 

collection  of  tuee  for  the  payment  of  such  of  Claima  Rep.  886),  wber«  sllemtion  of 

bonds  should  not  be  allowed.     Brtai,  C  numbers  of  stolen  bonds  is  one  of  the  facta 

J.,  and  MeAlliiter,  J.,  dissenting.   MelTin'  stated,   and  where  the  court,  while   not 

B.  Liaenhy,  72  III.  63.  directly  passing  upon  the  legU  effect  o( 

TomiAip  Snilroad  Aid  Aa  of  Mifouri  such  alteration,  soBtHined  the  title  ot  bona 

lield  WKonttiiviional.     Webb  e.  [^fsjette  Jtiie  purchasers  for  value  and  without  notice 

Co.,  67  Ho.  3C3  ;  Ranney  f.  Bsder,  67  Uo.  of  the  alteration  ;   Brown,  Biley  &  Co.  v, 

476 ;  State  v.  Braaslield,  67  Ho.  831.  But  United  States,  20  Conrt  of  Chiims  Rep. 

the  Federal  courts,  as  to  bonds  previously  *16,  coostroing  opinion  of  SupreuM  Court 

issued,  refused  to  follow  the  StatA  eourt  on  this  point  in  case  of  Horgan  v.  United 

decisions.     Foote  v.   Johnson   Conntj,  fi  States,  tupra;  Jones  on  Kailrosd  Secnri- 

Dilion  C.  C.  R,  281  (1878);  Doaglass  f,  ties,  sec.  216  ;  Wylie  v.  Mo.  Pac.  Ry.  Co, 

Pike  Comity.  101  U.  S.  677  (1879).    The  U.  S.  Circuit  Court,  S.  D.  B.  Y.  MSS. 

law  of  New  York  intended  to  legalise  the  CompitTB  SutTell  v.   Bank  of  England,  9 

acts   of   commissionera  to    aid    railways  Q.  B.  D.  S56. 

was  declared  onconatilutional.     Horton  p.         *  Evertson  v.  Nat.  Bank  of  Newport, 

Thompson,  71  N,  Y.  B13.    The  Supreme  66  N.  Y.  ]*;  State*.  Wells,  16  Cal.  336; 

Conrt  of  the  United  States  declined  to  fol-  Spooner  v.  Holmes,  102  Mass.  G03. 
low  the  ruling  in   Horton  v.  Thompson,  *  I^wich  v.  McKim,  63  N.  Y.  807 ; 

lupra,   and  it  held  the  same  act  to  be  Jackson  v.  Vicksbui^  S.  &  T.  R.  B.  Co., 

const! tutjonnl  Bnd  the  bonds  in  question  S  Wood^  111. 
to  be   validated  by  it.     Thompson  v. 
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bona  fide  holder  of  such  an  instrument  cannot,  b;  inserting  the  name 
of  a  place  in  the  blank,  recover  its  value.'  Where  the  corporate 
seal  of  the  obligor  and  the  indoraement  of  the  trustees  were  both 
wantiog  when  the  bonds  were  stolen,  and  these  were  Bubaequently 
foiled,  and  in  that  condition  came  into  the  plaintiff's  hands,  the 
company  was  not  liable.'  As  a  bond  takes  effect  from  its  delivery, 
it  is  presumed  that  a  blank  as  to  the  date  in  an  instrument  other- 
wise complete  and  duly  delivered  would  not  affect  a  recovery.'  The 
insertion  by  the  thief  of  the  name  of  the  payee  in  the  blank  left 
for  that  purpose  when  the  bond  was  issued  and  delivered,  is  not 
such  an  alteration  as  will  avoid  the  bond.*  The  fact  of  the  bond, 
otherwise  negotiable,  not  being  payable  to  a  particular  person,  does 
not  render  it  non-uegotiable.'  If  overdue  bonds  or  coupons  arc  stolen 
and  then  come  into  a  boTiafide  holder's  hands,  he  cannot  collect  their 
amount."  Coupons  have  been  held  to  be  entitled  to  three  days'  grace, 
80  that  a  purchaser,  after  the  time  specified  for  payment,  but  before 
the  expiration  of  the  days  of  grace,  is  deemed  a  purchaser  before 
maturity.'  Giving  immediate  notice  of  the  theft  by  publication 
will  not  of  itself  deprive  the  ioaafide  holder  of  his  right  to  recover.' 
After  actual  service  of  such  notice,  bankers  and  brokers  should  retain 
a  memorandum  in  order  to  identify  stolen  bonds  if  presented.' 

I  lb.  wnlth,   18  Oiatt.   (Va.)  750  (AoUi  that 

>  Mau  V.  Miaaonri,  E.  &  T.  Ry.  Co.,  there  ia  no  grace). 
11  Hon  [N.  Y.).  8.  '  Seybel  e.  Nat.  Cur.  Bank,  51  N.  T. 

*  Piene  e,  RichanlsaD,  BT  N.  H.  S06  ;  288  ;  Murray  v.  Lardner,  1  Wall.  110. 
Billiv.  Stauton,  SB  111.  Gl.  >  Vennilye  u.  Adoma  Ezp.  Co. ,  21  Wall 

*  Boyd  D.  Keunedy,  9  Vroom  (S3  N.  ISS.  Hers  omisaioD  to  look  for  auch  do- 
J.  L.),  116;  Datcheas  Co.  Ink  Co.  d.  tice  aererat  moiitha  after  pablicfttion  is  no 
HaebfieM,  1  Han  (N.  Y.),  675.  proof  of  mala  fida.     Raphael  >.  Bank  of 

*  Smith  V.  Clark  County,  G4  Ho.  68.  England,   17  C.  B.   161.     See  Preaton  v. 

*  Aienls  v.  Commonirealth,  IS  Oratt  Hall,  28  Qratt.  (Va.)  600  ;  a.  o.  31  Am. 
(Va. )  760  ;  Venuitye  v.  Adama  Ezp.  Co.,  Bep.  699 ;  alio  see  elabomte  note  by  Mr. 
21  Wall  1S8.  Stewart  to  Klizabcth  v.  Ponw,  in  29  N.  J. 

^  Erertion  v.  National  Bank  of  New-  Eq.  687,  renraing  a.  c.  28  N.  J.  Law, 
port,  66  N.   Y.   14 ;  Arenta  c.  Common-     183. 
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